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(39  Kan.  782) 

In  re  Mitchell  et  at. 
(Supreme  Court  of  Katiaaa.    July  7, 1888.) 

CJosTS— In  Criminal  Cases— Jurmdiotion  of  District  Court. 

The  district  court  has  no  authority  to  enforce  the  payment  of  costs  adjudged 

against  the  defendant,  in  a  proceeding  to  prevent  the  commission  of  an  offense,  by 

imprisonment. 
{Syllabus  by  the  Court,) 

Original  proceeding  in  habeas  corpus. 

Thompson  A  Midgley,  for  petitioners,    jj.  C,  Chipman,  for  respondent. 

Johnston,  J.  On  February  6, 1888,  Charles  Mitchell  and  George  Mitchell 
were  arrested,  and  brought  before  B.  L.  Hillman,  a  justice  of  the  peace  of 
the  city  of  Minneapolis,  upon  a  complaint  that  they  had  threatened  to  shoot 
and  kill  one  Clyde  Caldwell.  A  bearing  was  had,  and  they  were  each  required 
by  the  justice  of  the  peace  to  enter  into  a  recognizance  to  appear  before  the 
district  court  at  the  next  term,  and  In  the  mean  time  to  keep  the  peace  to- 
wards the  people  of  the  state,  and  particularly  towards  the  complainant.  The 
recognizances  were  given,  and  at  the  May  teim,  1888,  the  defend~ant,s  appeared, 
and  a  hearing  was  had,  and  upon  such  hearing  the  district  court  discharged 
the  recognizances  which  they  had  given,  and  adjudged  that  they  pay  all  the 
costs  of  the  proceeding,  and  stand  committed  to  the  county  jail  until  the  costs 
were  paid.  Failing  to  pay  the  costs,  they  were  committed,  and  they  seek  re- 
ief  from  this  imprisonment  by  the  writ  of  habeas  corpus.  The  question  we 
are  to  decide  is  whether  the  district  court  had  authority  to  order  the  imprison- 
ment of  tho  petitioners  for  failure  to  pay  costs.  The  order  was  made  in  a 
peace  proceeding,  brought  under  article  2  of  the  Criminal  Code.  In  section 
16  of  that  article  the  duty  and  power  of  the  court  upon  such  a  hearing  is  stated. 
It  is  to  examine  the  evidence  produced,  and  either  discharge  the  recogni^nce 
taken,  or  require  a  new  recognizance,  and  the  court  may  adjudge  the  costs  ac- 
cording to  its  discretion.  Ko  authority  is  here  given  to  enforce  the  payment 
of  costs  by  imprisonment,  and  certainly  no  such  authority  can  be  exercised 
unless  it  is  clearly  conferred  by  statute.  The  only  provision  suggested  as  fur- 
nishing authority  to  enforce  the  payment  of  costs  by  imprisonment  is  sectiqn 
251  of  the  Criminal  Code,  which  provides  that,  "  when  the  defendant  is  ad- 
J:idged  to  pay  any  fine  and  costs,  the  court  shall  order  him  to  be  committed  to 
the  jail  of  the  county  until  the  same  are  paid.''  This  section  is  found  among 
the  provisions  relating  to  the  prosecution  and  conviction  of  persons  charged 
v.l9p.no.l — ^1 


Digitized  by 


Google 


2  PACIFIC  REPOBTEB.  [CU. 

with  the  commission  of  an  offense,  and  has  no  reference  tp  a  proceeding  to 
prevent  persons  from  committing  an  offense.  The  power  there  given  can  be 
exercised  where  there  has  been  a  conviction,  and  the  defendant  has  been  ad- 
judged to  pay  a  "fine  and  costs;"  but  in  a  proceeding  to  prevent  the  commis- 
sion of  an  offense  no  conviction  is  had,  and  no  fine  can  be  imposed,  and  hence 
the  section  quoted  does  not  apply,  nor  furnish  any  authority  for  the  order  of 
imprisonment.  /State  v.  Menhart,  9  Kan.  98;  State  v.  Dean,  24  Kan.  53.  We 
conclude  that  the  district  court  exceeded  its  authority  in  adjudging  that  the 
petitioners  be  committed  to  the  county  jail  for  the  non-payment  of  costs,  and 
they  must  therefore  be  released. 
All  the  justices  concurring. 

(89  Kan.  86) 

8TATB  ex  rel.  Borders  v.  Board  of  Commissioners  «f  al. 
(Supreme  Court  of  Kansas.    1888.) 

OmoE  AND  Offiotsb— Possession  op  Office— Quo  Wahranto. 

Where  a  person  who  is  eligible  to  the  office  is  duly  elected  and  qaalifled  as  connty 

treasurer,  he  is  entitled,  in  an  action  in  quo  warranto^  to  recover  the  possession  of 

the  office. 
iSyllalmB  by  the  Cottrt) 

Original  proceedings  in  mandamus. 

Petition  for  a  writ  of  mandamiut  filed  In  this  court  on  November  9, 1886» 
by  the  state,  on  the  relation  o"  J.  H.  Borders,  against  Lewis  0.  8 wink,  W 
H.  D.  Siiockey,  and  T.  J.  Barton,  as  membei-s  of  the  board  of  commissioner^ 
of  Hamilton  county,  and  Thomas  H.  Ford,  county  clerk  thereof.  Tiie  relator. 
Borders,  claiming  that  at  the  general  election  held  in  said  county  on  Novem- 
ber 2,  1886,  he,  and  not  J.  H.  Bentley,  whom  the  county  board  had  declared 
elected,  was  chosen  county  treasurer  thereof,  brought  this  action  to  compel 
the  county  board  to  canvass  the  returns  from  Coomes  precinct.  On  Decem- 
ber 6, 1886,  the"eounty  board  and  county  clerk  made  their  return  to  the  alter- 
native writ  herein, "feRd  on  the  next  day  filed  their  answer  to  the  petition.  J. 
H.  Bentley,  as  a  defed<ant,  filed  his  answer,  disputing  the  claim  of  J.  H. 
Borders  that  he  was  electM  county  treasurer,  and  asserting  that  he  (Bentley) 
was  duly  elected  and  entithfldto  said  office.  On  February  11, 1888,  this  cause 
came  on  for  decision,  and  tn^upon  it  was  considered  as  an  action  in  the 
nature  of  quo  tcarranto  betweenV*  H.  Borders,  as  plaintifF,  and  J.  H.  Bent- 
ley, as  defendant,  and  the  petition  was  considered  amended  so  as  to  make  J. 
H.  Borders  plaintiff  in  the  place  of  the  state  on  his  relation. 

Waters^  Chase  dk  Tillotifont  Milton  Brown,  J,  M.  Johnson,  and  /.  /.  Millie 
ken,  for  relator.  £.  J.  Webh,  C.  N.  8te^y,  and  E.  A,  Austin,  for  defend- 
ants.   MoKirUay  <&  Higgifis,  for  defendant  J.  H.  Bentley. 

Per  Curiam.  It  is  ordered  and  adjudgcMf\that  this  cause  be  dismissed  as 
to  the  defendant  the  board  of  county  com missidners  of  Hamilton  county;  that 
J.  H.  Borders  is  the  duly-elected  treasurer  of  Hamilton  county,  and  is  en- 
titled to  said  office;  and  that  judgment  be  entered  for  the  plaintiff,  J.  H. 
Borders,  and  against  the  defendant  J.  H.  Bentle^  for  the  possession  of  said 
office  of  treasurer  of  Hamilton  county,  together  with  the  books,  papers,  prop- 
erty, and  things  of  whatsoever  kind  belonging  thereto.  It  is  further  ordered 
that  the  defendant  J.  H.  Bentley  pay  the  costs  of  thiji  case,  taxed  at  9— — ; 
and  hereof  let  execution  issue. 


^  ^■'*  •*^  Carter  c.  Paige.    (No.  12.637:) 

(Supreme  Court  of  CaWomia*    June  27, 188S.) 

1.    ALFPBAIi—DlSMlSSAIi— FaILUBX  TO  FiLB  TRANBORIFT.  ^ 

Under  rule  S,  Sup.  Ct.  Cal.,  providing  that,  if  a  transcript,  be  on  file  at  thp  time 
notice  was  given  of  a  motion  to  dismiss  an  appeal  because  the  transcript  v\  ^s  aui 
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filed  within  the  required  time,  eiioh  fact  shall  be  a  snilloieQt  answer  to  the  motion, 
Xailure  to  have  the  transcript  on  file  at  the  time  the  notice  was  given  will  not  pre- 
r^lude  appellant  from  answering  the  motion,  but  he  may  set  up  matters  excusing  his 
default. 
9.  Samb— Failurb  to  Filb  Transcript— What  is  Suffioibnt  Bxcusb. 

On  the  hearing  of  a  motion  to  dismiss  an  appeal  for  failure  of  appellaoVs  attorn^ 
to  f!  le  a  transcript  within  the  required  time,  it  appeared  that  such  failure  was  caused 
by  such  attorney  relying  on  the  statement  of  another  that  the  latter  had  caused  two 
copies  of  the  printed  transcript  to  be  left  at  the  office  of  respondent's  attorney, 
which  statement  was  erroneous;  such  copies,  bv  ihistake,  never  having  been  deliv 
ered.    Held,  that  such  circumstances  were  sufficient  to  excuse  the  default. 

In  bank.  Appeal  from  superior  court,  Stanislaus  county;  Charles  H. 
Mabeb,  Judge.    On  motion  to  dismiss. 

The  appeal  in  this  case  was  perfected  March  V,  1888,  by  filing  an  under- 
taking on  appeal,  the  notice  having  been  filed  and  served  on  the  5th.  After- 
wards appellant's  attorney  applied  to  the  clerk  of  the  court  for  a  transcript, 
which  he  secured  on  March  28th.  The  transcript  was  printed  at  Stockton, 
which  was  the  residence  of  the  attorney  for  plaintiff  and  respondent.  It  was 
completed  on  the  I2tb  of  April,  1888,  and  was  delivered  by  the  printer  to  P. 
W.  Bennett,  Esq.,  who  had  been  requested  by  tljie  attorney  for  appellant,  who 
resided  in  Fresno,  over  a  hundred  miles  from  Stockton,  to  procure  the  certifi- 
cate of  respondent's  attorney,  and  who  had  promised  to  do  so.  On  the  12th 
of  April,  Mr.  Bennett  wrote  to  appellant's  attorney  that  he  had  caused  two 
copies  of  the  printed  transcript  to  be  left  at  the  office  of  S.  L.  Carter,  respond- 
ent's attorney,  with  his  law  partner,  F.  H.Smith,  who  had  informed  tiie per- 
son leaving  them  that  Mr.  Carter  was  then  absent  from  Stockton;  that  he 
(Smith)  was  not  concerned  in  the  case,  and  could  not  certify  to  the  ti-anscript, 
but  would,  as  soon  as  Mr.  Carter  returned,  call  his  attention  to  them.  This 
letter  was  received  in  due  course  of  mail  by  appellant's  attorney  at  Fresno,  his 
place  of  residence,  and  at  the  same  time  he  received  a  number  of  copies  of  the 
printed  transcript.  Subsequently  it  appeared  that  Mr.  Bennett  was  mistaken 
as  to  the  fact  that  copies  of  the  printed  transcript  had  been  left  at  Mr.  Carter's 
office  on  the  12th  of  April.  He  had  requested  a  student  in  his  office  to  deliver 
the  copies  of  transcript  to  Mr.  Carter;  and  the  student,  instead  of  going  to  the 
office,  communicated  with  it  by  telephone,  and  reported  to  Mr.  Benmett  the 
conversation  which  he  had  with  Mr.  Smith.  Mr.  Bennett  thought  tliat  the 
copies  had  been  delivered,  and  the  conversation  had  at  the  office  of  Messrs. 
Carter  A  Smith,  and  so  wrote  to  Terry. 

2>.  fif.  Terry,  for  appellant.    8ta?iton  L,' Carter,  'or  respondent. 

Per  Curiam.  Rule  3  of  this  court  provides  simply  that,  if  a  transcript  be 
on  file  at  tiie  time  the  notice  of  motion  was  given,  that  fact  shall  be  sufficient 
answer  to  the  motion  to  dismiss;  but  it  does  not  follow  that  no  answer  can  be 
made  at  any  subsequent  time.  The  mere  fact  that  the  transcript  is  on  file  at 
the  time  the  notice  of  motion  was  given  is  all  the  showing  the  appellant  is  re- 
quired to  make  to  defeat  the  motion  to  dismiss;  but,  if  the  transcript  be  not 
filed  until  after  the  notice  of  motion  has  been  given,  something  more  ia  re- 
quired. The  filing  of  the  transcript  does  not  cure  the  default,  or  bar  the  re- 
lief sought  by  the  motion.  Circumstances  going  to  excuse  the  appellant's  de- 
fault maybe  shown  by  the  appellant  by  affidavit,  the  sufficiency  of  which  must 
be  determined  by  the  court.  The  rule  was  thus  construed  in  Welch  v  iCen- 
ney,  47  Cal.  414.  On  the  17th  of  April,  1883,  respondent's  counsel  served 
upon  counsel  forappellant  a  notice  that  he  would,  on  Friday,  the  4th  day  of 
May,  1888,  or  as  soon  thereafter  as  he  could  be  be  heard,  move  this  court  to 
dismiss  the  appeal  herein.  At  the  time  said  motion  to  dismiss  was  heard,  the 
transcript  was  on  file  herein,  together  with  affidavits  on  behalf  of  respondent 
and  appellant.  The  circumstances  shown,  we  think,  are  sufficient  to  excuse 
the  default  of  counsel  for  appellant  in  preparing  and  serving  and  filing  the 
transcript  on  appeal,  as  required  by  the  rules  of  this  court.    The  transcript 
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was  left  with  Mr.  Bennett  in  time  to  be  served,  and  the  statement  of  tlie  latter 
undoubtedly  misled  counsel  for  appellant,  who  believed  that  the/ transcript  had 
been  left  at  the  office  of  counsel  for  respondent  for  his  certiticate  of  its  correct- 
ness.   Motion  to  dismiss  appeal  denied. 

Patebsok»  J.,  did  not  participate  in  the  decision  of  the  motion. 

(2  Ariz.  415) 

United  States  v.  Hart  et  al. 
(Supreme  Court  of  Arizona.    July  38, 1888.) 
Sbt-Off  and  Couktbrclaim— Actions  bt  Unitbd  States — DisALiiOWBD  Culxics. 

In  suits  by  the  United  States,  defendant  may  make  a  counter-claim  or  set-ofl 
of  such  claims  as  have  been  presented  to  the  proper  accounting  officers,  and  dis- 
allowed in  whole  or  in  part. 
,  (Syllabus  by  the  Court.) 

Appeal  from  First  judicial  district ;  Babnes,  Judge. 

Action  by  the  United  States  of  America  against  Henry  h.  Hart,  and  others, 
his  sureties,  to  recover  a  balance  due  plaintiff  on  settlement  of  defendant's 
accounts  as  Indian  agent.  Plaintiff  appeals  from  the  judgment  below,  as- 
signing as  error  the  onler  overruling  the  demurrer  to  defendant's  answer. 

Owen  T.  Rouse,  for  the  United  States.  Her^ord  d*  Lovell  and  Jeffords  (& 
FrankUii,  for  appellees. 

Wbight,  G.  J.  This  suit  was  brought  to  recover  from  the  defendants  the 
sum  of  $4,016.02,  the  amount  found  due  the  government  from  the  defendant 
Henry  L.  Hart,  as  Indian  agent  at  San  Carlos,  upon  the  adjustment  of  his 
accounts  by  the  proper  officers  of  the  treasury  depai  tment.  The  other  defend- 
ants are  the  sureties  on  his  official  bond.  The  complaint  seems  to  have  been 
in  the  usual  form.  The  answer,  after  a  general  denial,  alleges  in  its  third 
count,  as  a  set-off  against  the  demand  of  plaintiff,  certain  credits  claimed 
to  be  due  from  the  government  to  said  defendant  Hart,  as  such  Indian  agent, 
the  vouchers  for  which  credits  had  been  duly  presented  to  tJie  proper  account- 
ing officers  of  the  treasury  department,  and  by  them  disallowed  in  whole  or 
in  part.  The  plaintiff  demurred  to  this  count  of  defendant's  answer,  and  for 
grounds  of  demurrer  alleged  ''(1)  that  the  allegations  are  not  sufficient  to 
constitute  a  defense;  (2)  that  the  statements  in  said  count  do  not  constitute 
an  offset;  (3)  that  said  count  is  indefinite  and  uncertain;  (4)  that  it  does  not 
state  facts  sufficient  to  constitute  a  defense."  The  court  overruled  the  de- 
murrer, and  admitted  evidence  to  prove  that  these  credits,  which  had  been  so 
disallowed  in  whole  or  in  part,  were  just,  and  should  be  allowed  against  the 
claim  of  the  government.  To  the  action  of  the  court  in  overruling  the  de- 
murrer, and  in  admitting  evidence  touching  these  rejected  vouchers,  the 
plaintiff  duly  excepted,  and,  alleging  that  this  was  error  on  the  part  of  the 
nisiprius  judge,  relies  upon  these  grounds  for  reversal  of  the  judgment. 

It  is  difficult  to  see  upon  what  tlieory  the  position  of  the  learned  counsel 
for  the  plaintiff  is  tenable.  In  the  light  of  chapter  20  of  the  act  of  March  3, 
1797,  (see  section  951,  Rev.  St.  U.  S.,)and  the  repeated  decisions  of  the  United 
States  supreme  court  relating  thereto,  it  would  seem  that  this  was  no  longer 
an  open  question.  The  first  part  of  said  section  reads  as  follows:  "In  suits 
brought  by  the  United  States  against  individuals,  no  claim  for  a  credit  shall 
be  admitted  upon  trial,  except  such  as  appears  to  have  been  submitted  to  the 
accounting  officers  of  the  treasury  for  their  examination,  and  to  have  been  by 
them  disallowed  in  whole  or  in  part."  Ko  question  is  raised  as  to  the  truth 
of  the  averments  in  defendant's  answer,  and  the  credits  in  question  were 
claimed  to  be  due  from  the  government  to  the  defendant  Hart,  the  vouchers 
for  which  had  been  presented  to  the  proper  accounting  officers  of  the  treasury, 
and  had  been  by  them  disallowed  in  whole  or  in  pait.    If  this  were  so,  were 
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not  these  daims,  thus  rejected  in  whole  or  in  part  by  said  accounting  officers, 
.  admlHsible  in  evidence  on  the  trial  beiow.  by  virtue  of  the  provisions  of  said 
seirtiou  9j1  of  the  United  States  Revised  Statutes?  And,  if  they  were  thus 
admissible,  does  it  not  logically  and  legally  follow  that  legal  evidence  tending 
to  prove  that  they  were  just  and  equitable  was  also  admissibleV  To  say  that 
the  claim  itself  was  admissible  by  virtue  of  section  951,  but  that  evidence  to 
estiibllsl)  the  claim  was  not  admissible,  would  be  absurd.  What  congress 
meant  was  simply  tlmt  no  evidence  to  prove  a  claim  for  credit  should  be  ad- 
mitted at  the  trial,  in  suits  between  the  government  and  individuals,  unless 
it  first  be  shown  that  such  claim  had  been  duly  presented  to  the  proper  ac- 
counting officers  of  the  treasury  department,  and  has  been  by  them  in  whole 
or  in  part  disallowed.  That  was  the  case  here.  But  the  learned  counsel  fo|: 
plaintitf  claims  that  the  vouchers  themselves  should  have  been  introduced. 
That  was  unnecessary,  as  by  section  886 of  the  United  States  Revised  Statutes 
it  is  provided  that  a  transcript  of  the  books  and  proceedings  of  the  treasury  de- 
partment, when  properly  authenticated,  shall  be  admissible  in  evidence,  and 
that  properly  authenticated  copies  of  all  papers,  etc.,  should  have  the  same  force 
and  effect  as  the  originals  would  have;  the  intention  of  congress  being  mani- 
fest to  do  away  with  the  trouble,  risk,  and  expense  of  procuring  the  originals, 
by  making  duly  authenticated  transcripts  and  copies  thereof  equal  in  dignity 
and  import  to  the  originals  themselves.  The  admission  of  the  transcript  from 
tlie  treasury  department,  duly  authenticated,  showing  that  the  vouchers  for 
the  claims  set  up  by  Hart  had  been  presented  to  the  proper  accounting  officers, 
and  disallowed,  we  think  was  sufficient  to  authorize  evidence  to  establish 
them. 

It  is  claimed,  however,  that  the  matters  set  up  in  the  answer  do  not  consti- 
tute a  set-off.  It  .was  alleged  in  the  answer  that  the  defendant  Hart  had 
bought  certain  supplies^ by  order  of  the  commissioner  of  Indian  affairs;  that, 
by  order  of  the  same  officer,  he  hnd  bought  certain  cattle  at  a  certain  cost,  and 
other  supplies,  and  that  he  hail  performed  certain  services,  and  incurred  cer- 
tain expenses;  and  all,  in  a  proper  account,  with  the  vouchers  for  each  item, 
had  l)een  presented  to  the  proper  accounting  officers,  and  rejected  in  whole  or 
in  part.  We  think  this  did  constitute  a  set-off.  In  the  case  of  U,  8.  v. 
WilkinSf  6  Wheat.  136.  Mr.  Justice  Story  says;  "There  being  no  limitation 
as  to  the  nature  and  origin  of  the  claim  for  credit  which  may  l>eset  up  in  this 
suit,  we  think  it  is  a  reasonable  construction  of  the  act  [act  March  8.  1797, 
see  ifupra,']  that  it  intended  to  allow  the  defendant  the  full  benefit,  at  the 
trial,  of  any  credit,  whether  arising  out  of  the  particular  transaction  for 
which  he  was  sued,  or  out  of  any  distinct  and  independent  transaction  which 
would  constitute  a  legal  or  equitable  set-off,  in  whole  or  in  part,  of  the  debt 
sued  for  by  the  United  States. "  Theobject  of  the  act  seems  to  be  to  liquidate 
and  adjust  all  accounts  between  the  parties,  and  require  a  judgment  for  such 
sum  only  as  the  defendant,  in  equity  and  justice,  should  be  proved  to  owe  to 
the  United  Stales.  Now,  it  is  true  that  set-off  did  not  exist  at  common  law, 
and  that  it  liad  its  origin  In  St.  2  (Jeo.  II.;  but  always  after  that  act  mut- 
ual debts  and  claims  between  plaintiff  and  defendant  could  be  set,  the  one 
against  the  other,  and  the  only  limitation  to  the  right  of  set-off  in  suits  between 
the  government  and  individuals,  in  this  country,  is  that  the  claims  of  the  in- 
dividual must  be  tirst  duly  presented  to  the  proper  accounting  officers  of  the 
treasury  department,  and  by  them  in  whole  or  in  part  disiUlowed.  The  rul- 
ings of  the  supreme  court  of  the  United  States  have  been  uniformly  in  accord- 
ance with  this  view.  In  the  case  of  Watkins  v.  U.  S.,  9  Wall.  759,  a  case 
relied  on  by  the  learned  counsel  for  plaintiff,  Mr.  Justice  Clifford  says: 
**  Whether  the  claim  for  credit  is  a  legal  or  equitable  claim,  if  it  has  been  duly 
presented  to  the  accounting  officers,  and  has  b  en  by  them  disallowed,  it  is 
the  proper  subject  of  set-off  under  that  act;  but  it  cannot  be  adjudicated  in  a 
federal  court  unless  it  has  been  presented  and  disallowed.    The  rejection  ^f 
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SQch  a  claim  by  the  accounting  officers  constitutes  no  objection  to  it  as  a  claim 
for  set-off. "  It  is  to  be  observed  that "  questions  of  set-off  in  the  federal  courts  * 
arise  exclusively  under  tlie  acts  of  congress,  and  no  local  law  or  usage  can 
have  any  influence  in  their  determination."  Thus  we  see  the  action  of  the 
accounting  officers  is  not  final  and  conclusive,  at  least  so  far  as  the  defendant 
is  concerned.  Is  this  not  in  harmony  with  the  just  and  liberal  spirit  of  our 
free  iTietitutions?  It  is  fair  to  presume  that  the  citizen  is  not  present  when 
the  accounting  officei-s  pass  upon  his  claim  for  credit.  No  one  can  imagine 
those  officers  to  be  less  than  fair  and  impartial.  But  they  cannot  know  the 
peculiar  circumstances  that  often  surround  the  officer  whose  accounts  they 
adjust;  neither  can  they  often  know  fully  all  the  facts  upon  which  these  ac- 
counts are  based.  Therefore  to  liold  that' the  action  of  these  accounting  offi- 
cers is  final  and  conclusive  upon  the  defendant  would  often  be  to  deprive  him 
of  most  essential  rights,  and  to  withhold  from  him  that  measure  of  equity  and 
fairness  which  a  just  government  always  yields  to  its  citizens.  Hence  the 
action  of  these  accounting  officers  is  at  most  only  prima  fade  evidence,  and 
not  final  and  ultimate.  See  U.  S.  v.  Gaussen,  19  Wall.  198;  U.  S.  v.  Boh- 
ford,  6  WaU.  484;  U.  S.  v.  Wilkins,  6  Wheat.  138;  Watkina  v.  U.  8„  9  Wall. 
759;  Bruce  v.  U.  8.,  17  How.  437;  U.  8.  v.  Jones,  B  Pet.  884.  In  the  latter 
case,  Mr.  Justice  McLean,  speaking  for  the  supreme  court  of  the  United 
States,  said:  "The  accounting  officers  of  the  treasury  department  act  upon 
these  accounts,  and  give  the  credits,  as  entered,  their  official  sanction.  The 
vouchers  of  an  Individual  are  all  submitted  to  these  officers,  atid  their  decision 
has  always  been  considered  as  conclusive  upon  the  government,  but  not  so  as 
against  the  individual."  We  do  not  think  the  court  below  erred  in  its  rul- 
ings.   It  is  therefore  ordered  that  its  judgment  be  affirmed.' 

Porter  and  Barnes,  J  J.,  concur. 

(2  Ariz.  420) 

Ely  V,  New  Mexico  &  A.  R.  Co. 

(Supreme  Court  of  Arizona.    1888.) 

BJQuiTT— BiLii  TO  QtriBT  Title — Alleqations — Aj)equatb  Remedy  at  Law. 

A  plaintiff  out  of  possession  in  order  to  maintain  a  blU  to  quiet  title,  must  al- 
lege  that  he  has  no  adequate  remedy  at  law,  and  must  allegre  grounds  for  equi- 
•  table  relief.* 
{SyUahua  hy  the  Court.) 

Appeal  from  district  court ;   Babnes,  Judge. 

Jeffords  d  Franklin  and  RocheHer  Ford,  for  appellant.  Haynes  d  Mitch- 
eU,  for  appellees. 

Wbight,  C.  J.  This  was  a  suit  in  equity  to  quiet  title.  The  complaint 
alleges  that  the  plaintiff  is  the  owner  in  fee  of  all  the  land  described  in  the  com- 
plaint, but  does  not  allege  that  he  is  in  possession ;  nor  does  It  aver  that  he  is 
entitled  to  [jossession,  or  ask  that  possession  be  awarded  him.  The  land  is 
described  as  a  Mexican  land  grant,  called  the  "Kancho  San  Jo§e  de  Souoita," 
and  situated  in  the  Sonoita  valley,  county  of  Pima,  territory  of  Arizona,  and 
that  it  was  granted  by  the  Mexican  authorities  to  one  Leon  Herreras  on  the 
15th  day  of  May,  1825.  The  complaint  further  describes  the  land  according 
to  the  calls  of  a  survey  made  by  the  government  of  Spain  on  the  26th  and  27th 
of  June,  1821.  Then,  after  averring  that  the  claim  of  the  defendants,  and 
each  of  them,  is  without  any  riglit  whatsoever,  the  complaint  closes  with  the 
following  prayer  for  relief:   "(1)  That  the  said  defendants,  and  each  of  them, 

'  Respecting  the  sul&ciency  of  the  pleadings  and  the  posaesaion  oithe  complainant  in 
suits  to  quiet  title,  see  Gage  v.  Curtis,  (III.)  14  N.  E.  Rep.  30,  and  note;  Curry  v.  ree- 
bles,  (Ala.)  8  South.  Rep.  522,  and  note;  Smith  v.  Cooper,  (Kan.)  16  Pac.  Rep.  95S. 
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be  required  to  set  forth  the  nature  of  his  claim,  and  that  all  adverse  clainds  of 
the  defendants,  and  each  of  thena,  may  be  determined  by  a  decree  of  this  court; 
(2)  that  by  said  decree  it  be  declared  and  adjudged  that  the  defendants  ha^e 
no  estate  or  interest  whatever  in  or  to  said  land  and  premises,  or  in  or  to  any 
part  thereof,  and  that  the  title  of  plaintiff  is  good  and  valid;  (S)  that  the  de- 
fendants, and  each  of  them,  be  forever  enjoined  and  debarred  from  asseiting 
any  claim  whatever  in  or  to  said  land  and  premises,  or  to  any  part  thereof, 
adverse  to  plaintiff;  and  for  such  other  and  further  relief  as  to  this  honorable 
court  shall  seem  meet  and  agreeable  to  equity,  and  for  his  costs  of  suit." 
The  principal  defendants  demurred  to  this  complaint,  alleging  as  grounds  of 
demurrer  ''(1)  that  the  court  had  Ho  jurisdiction  of  the  subject-matter  of  the 
action ;  (2)  that  there  is  a  defect  of  parties  defendant,  in  that  it  is  not  al- 
leged that  defendants  claim  a  joint  interest  in  the  premises  referred  to  in  the 
complaint,  or  any  part  thereof;  (3)  that  said  complaint  does  not  state  facts 
safiicient  to  constitute  a  cause  of  action."  On  the  latter  cause  of  demurrer 
the  court  sustained  the  pleading;  and  the  plaintiff  electing  to  stand  on  his 
complaint,  and  refusing  to  amend  the  same,  the  court  dismissed  the  action. 
Prom  this  order  and  judgment  of  the  court  the  plaintiff  appealed;  and  the 
principal  question  to  be  considered  here  is,  was  the  action  of  the  court  below, 
in  sustaining  the  demurrer  on  the  ground  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  erroneous?  This  question 
should  be  answered  by  the  rule  of  chancery  pleading;  for,  be  it  remembered, 
tins  was  a  bill  in  equity.  We  again  observe,  in  the  outset,  that  this  bill  no- 
where alleges  possession,  or  even  the  right  of  possession,  in  the  plaintiff. 
The  irresistible  inference  therefore  is  that  he  is  not  in  possession.  *  It  goes 
without  saying  that  a  plaintiff  in  possession  occupies  quite  a  different  atti- 
tude, in  respect  to  the  remedies  to  which  he  is  entitled,  from  a  plaintiff  out 
of  possession.  A  claimant  in  possession  is  prima  facie  the  owner,  while  no 
such  presumption  attaches  to  a  claimant  out  of  possession.  A  plaintiff  in 
possession  need  only  state  that  fact  in  his  bill,  that  he  is  the  owner,  etc.,  and 
that  defendant  is  asserting  some  sort  of  adverse  claim,  to  authorize  the  court 
of  equity  to  grant  such  relief  as  he  may  be  entitled  to.  But  is  that  all  that  is 
necessary  where  the  plaintiff  is  out  of  possession? 

To  state  facts  sufficient  to  constitute  a  cause  of  action  such  as  will  author- 
ize the  intervention  of  a  court  of  chancery,  within  the  rules  of  chancery  plead- 
ing, should  not  the  plaintiff  out  of  possession  further  state  facts  sufficient  to 
show  to  the  chancellor  that  the  right  or  estate  to  be  protected  is  equitable  in 
its  nature,  or  that  the  remedies  at  law  are  inadequate,  where  the  right  or  es- 
tate is  legal?  Or  at  least  such  facts  as  will  authorize  such  a  deduction  to  be 
made,  and  thus  authorize  and  j  ustify  chancery  interposition  ?  Is  it  not  patent 
on  the  face  of  this  bill  that,  if  its  allegations  are  true,  the  plaintiff  has  an  in- 
dubitable legal  estate?  From  aught  that  appears  to  the  contrary,  is  it  not 
equally  apparent  that  plaintiff  has  a  full,  adequate,  and  complete  remedy  at 
law  by  the  action  of  ejectment?  There  is  no  question  that  the  statute  of  1881 
authorized  him  to  bring  the  proper  suit,  whether  in  or  out  of  possession, 
though  the  repeal  of  that  law  went  into  effect  about  a  month  after  this  suit 
was  filed;  but,  if  out  of  possession,  to  obtain  equitable  relief,  ought  he  not, 
by  the  averments  of  his  complaint,  to  bring  himself  within  the  purview  of 
equity  jurisdiction  ?  Mr.  Pomeroy,  in  his  Equity  Jurisprudence,  (section  130) 
says:  "In  order  that  a  cause  may  come  within  the  scope  of  the  equity  juris-* 
diction,  one  of  two  alternatives  is  essential:  either  the  primary  right,  estate, 
or  interest  to  be  maintained,  or  the  violation  of  which  furnishes  the  cause  of 
action,  must  be  equitable  rather  than  legal;  or  the  remedy  granted  must  be  in 
its  nature  purely  equitable,  or,  if  it  be  a  remedy  which  may  be  given  by  a  court 
of  law,  it  must  be  one  which,  under  the  facts  and  circumstances  of  the  case, 
can  only  be  made  complete  and  adequate  through  the  equitable  modes  of  pro- 
cedure."   They  who  want  equity  themselves  must  give  it  to  others.    Ought 
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not  A.  to  show  his  own  strength  before  asking  that  the  weakness  of  B.  be  re- 
vealed? It  will  not  do  to  say  he  sIiowh  his  strength  by  asserting  his  title  iu 
fee;  for  this  would  indicate  his  right  to  a  full,  but  only  a  legal,  remedy. 
Ought  he  to  be  permitted  to  stand  in  the  forum  with  closed  hands,  and  demand 
that  B.'s  be  opened?  Will  equity  allow  the  aggressor  to  provoke  the  conflict, 
using,  forsooth,  concealed  weapons,  and  then  Indicate  his  adversary's  line  of 
defense?  While  reason  is  the  life  of  the  law,  conscience  is  the  vital  principle 
of  equity.  In  fact,  equity  rules  in  the  realm  of  conscience;  here  it  had  its 
birth,  and  here  alone  it  has  flourished.  It  will  therefore  tolerate  no  wrong, 
and  submit  to  no  advantage.  Ought  not  the  plaintiff  in  this  case  to  have 
brought  himself  clearly,  by  his  complaint,  under  some  head  of  equitable  rem- 
edy, and  then  demanded  the  appropriate  relief.  As  it  stands,  does  this  com- 
plaint state  facts  sufficient  to  constitute  a  cause  of  action  in  equity?  Does  it 
not  reveal  an  unmistakable  and  adequate  remedy  at. law?  And  is  it  not  a 
well-settled  rule  of  equity  jurisprudence  that  where  a  party,  in  subserving  the 
interests  of  a  legal  estate,  has  a  sure  legal  remedy,  which  vouchsaves  to  him 
ample  and  complete  relief,  he  must  resort  to  legal  and  not  equitable  tribu- 
nals? Kow,  it  is  true,  the  legislature  of  this  territory  has  contravened  the 
old  equity  rule  that  a  party  must  be  in  possession  before  he  could  maintain  a 
peace  bill,  or  an  action  quia  timet;  and,  under  the  law  as  amended  in  1881, 
and  which  was  still  in  force  when  this  action  was  brought,  any  person  could 
bring  an  action  against  another  claiming  adversely,  for  the  purpose  of  deter- 
mining such  adverse  claim.  This  amendment  was  an  enabling  act.  It  en- 
abled a  plaintiff  to  do  what  before  he  could  not  do, — to  bring  an  action  in 
equity  to  quiet  title  to  land  when  he  himself  was  not  in  possession  thereof. 
But  should  he  not  come  with  such  statement  of  facts  as  would  justify  him 
in  invoking  the  aid  of  chancery.  Will  it  be  contended  that  this  amendment 
was  intended  to  abolish,  and  did  abolish,  the  univeraal  rule  of  equity  that, 
where  theie  is  an  adequate  remedy  at  law,  resort  must  be  had  to  courts  of  law, 
and  chancery  courts  will  not  interfere?  This  would  certainly  be  abolishing 
the  distinction  between  law  and  equity,  thus  far  at  least;  and  a  plaintiff  out 
of  possession,  but  owning  the  fee,  and  having  the  right  of  possession,  and 
therefore,  beyond  dispute,  having  a  complete,  absolute,  and  adequate  remedy 
at  law,  by  the  action  of  ejectment,  could,  nevertheless,  go  into  chancery,  and, 
without  stating  any  of  the  ultimate  facts  ordinarily  requisite  to  enable  the 
court  to  apprehend  its  equitable  functions,  maintain  his  action  quia  timet. 
This  would  be  an  unreasonable  construction.  Again  we  ask,  had*  not  the 
plaintiff  herein,  taking  the  averments  in  his  complaint  to  be  true,  an  adequate 
and  complete  remedy  at  law?  Let  us  see.  He  was  out  of  possession ;  if  en- 
titled to  it,  ejectment  would  have  awarded  him  the  possession.  He  wanted  the 
title  adjudicated;  ejectment  would  not  only  have  done  that  completely  and 
fully,  but  would  have  allowed  his  and  defendant's  titles  to  have  been  passed 
upon  by  a  jury  of  their  peers.  The  old  fictions  and  fictitious  persons  used  In 
ancient  actions  of  ejectment  have  been  done  away  with  in  this  territory,  and 
generally  in  this  cou n try .  Thuse  really  i nterested  are  here  made  parties  plain- 
tiff or  defendant.  So  that  a  judgment  in  ejectment  is  practically  as  coin- 
pletely  res  adjudicata  as  in  any  other  class  of  litigation.  Our  construction, 
then,  of  the  statute  of  1881,  is  that  it  simply  enlarged  the  remedies  of  the 
owner  of  the  true  title  by  enabling  him  to  apply  for  equitable  relief  even  when 
out  of  possession,  but  that  it  did  not  mean  that  he  need  not  bring  himself 
within  the  well-settled  rules  of  cliancery  pleadings.  Hence  we  are  of  opinion 
that  plaintiff  should  1  ave  brought  his  action  at  law,  or  have  given  strong<^r 
reasons  for  invoking  the  aid  of  a  court  of  equity.  See  Pbm.  Eq.  Jur.  g§  130, 
1399;  1  Daniell,  Ch.  Pr.  *4;  Froat  v.  Spitley,  121  U.  S.  552,  7  Sup.  Ct.  liep. 
1129;  U.  8.  V.  WilHon,  118  U.  S.  86, 6  Sup.  Ct.  Ilep.  991 ;  Curtis  v.  Sutter,  15 
Gal.  259.  264;  Von  Winkle  v.  Uinckle,  21  Cal.  342;  King  v.  Carpenter,  37 
Mich.  363;  Moran  v.  Palmer,  13  Mich.  367 i  Ormsby  v.  Barr,  22  Mich.  80; 
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Climer  v.  Hotey,  15  Mich.  18;  and  Tahor  v.  Cook,  Id.  322;  Methodist  Church 
V.  Clark,  41  Mich.  730,  3  N.  W.  Rep.  207.  See,  alko,  McGuire  v.  Cirmit 
Judge.  (Sup.  Ct.  Mich.  April  24,  1888,)  37  N.  W.  Rep.  568. 

The  learned  counsel  for  the  appellant  has  called  the  especial  attention  of  this 
court  to  the  case  of  Holland  v.  Challen,  110  U.  S.  15,  3  Sup.  Ct.  Rep.  495, — 
a  suit  founded  on  the  Nebraska  statute  of  1873,  a  statute  similar  to  the  Ari- 
zona statute  of  1881.  Counsel  claim  that  the  pleadings  in  that  case  were  in 
no  material  respect  different  from  tlie  pleadings  in  the  present  case.  But  we 
think  different.  In  that  case  plaintiff  claimed  title  by  virtue  of  a  tax  sale, — 
an  appropriate  head  of  equitable  cognizance.  Prior  to  the  sale  the  defendant 
had  been  the  owner.  There  the  plaintiff  in  his  bill  of  complaint,  not  only  al- 
leged that  he  was  the  owner  of  the  premises  in  fee,  but  he  also  alleged  that  he 
was  entitled  to  the  possession  thereof,  and  set  forth  the  origin  of  his  title,  par- 
ticularly specifying  the  deeds  by  which  it  was  obtained,  etc.,  and  that  the 
claim  of  defendant  so  affected  plaintiff's  title  as  to  render  a  sale  or  other  dis- 
position of  the  property  impossible;  in  other  words,  that  defendant's  'claim 
was  a  cloud  upon  plaintiff's  title.  But  there  is  this  additional  marked  differ- 
ence: Judge  Field,  in  delivering  the  opinion  of  the  court,  assigns  as  the  con- 
clusive reason  and  justification  for  the  intervention  of  equity  the  fad  that  the 
lands  in  dispute  were  unoccupied,  wild,  and  uncultivated,  and  that,  there- 
fore, an  action  in  ejectment  would  not  lie,  because  there  was  no  occupant; 
thus  clearly  intimating  that  ejectment  would  have  been  the  proper  remedy  if 
the  defendant  had  been  in  possession.  In  the  case  at  bar  the  defendants  are 
in  possession ,  and  therefore  the  action  of  ejectment  would  certainly  lie.  How- 
ever, in  the  case  of  Frost  v.  Spitley,  121  U.  S.  552,  7  Sup.  Ct.  Rep.  1129,  in  a 
suit  under  this  identical  Nebraska  statute  of  1873.  Mr.  Justice  Gray,  in  de- 
livering the  opinion  of  the  court,  said:  "By  reason  of  that  statute  a  bill  in 
equity  to  quiet  title  may  be  maintained  in  the  circuit  court  of  the  United  States 
for  the  district  of  Nebraska  by  a  person  not  in  possession,  if  the  controversy 
is  one  in  which  a  court  of  equity  alone  can  afford  the  relief  prayed  for."  The 
case  of  Clark  v.  Smith,  13  Pet.  195,  is  unlike  this  case  also,  for  the  reason 
that  that  was  a  case  arising  under  the  Kentucky  statute  regulating  proceed- 
ings in  courts  of  chancery.  That  law  required  both  legal  title  and  possession 
to  be  in  the  plaintiff.  The  complaint  in  that  case  also  showed  an  appropriate 
subject  for  equitable  adjudication.  It  asked  to  have  the  defendant's  patents 
to  the  land  in  controversy,  issued  years  subsequent  to  the  issuing  of  com- 
plainant's ancestor's  patents  and  survey  of  the  same  land,  set  aside,  or  to  com- 
pel the  defendant  to  release  the  title  derived  thereby.  The  learned  counsel 
also  refer  us  to  the  case  of  Reynolds  v.  Bank,  112  U.  S.  405,  5  Sup.  Ct.  Rep. 
213;  but  that  was  a  suit  also  involving  an  appropriate  head  of  equity  juris- 
diction, viz.,  certain  mortgage  transactions  between  the  plaintiff,  Reynolds,  and 
the  bank.  The  bill,  which  was  a  long  one,  after  alleging  the  execution  of  the 
mortgages  by  the  plaintiff  to  the  defendant,  further  alleged  that  Reynolds 
subsequently  was  declared  a  bankrupt.  Bankruptcy  is  also  an  appropriate 
head  of  equity.  The  court  below  found  the  equities  of  the  case  to  be  with  the 
defendant  and  appellees ;  and  Mr.  Justice  Woods  aflirmed  the  decree  inequity 
rendered  at  nisi  prius,  holding  that  the  averments  in  the  complaint,  and  the 
facts  adduced  at  the  trial,  justified  such  a  decree. 

In  the  caSe  at  bar  we  think  there  was  no  error  in  the  ruling  of  the  court 
below,  and  therefore  its  judgment  is  affirmed. 


(16  Or.  349) 

Brenxer  V,  Alexander. 
(Siiprane  Court  of  Oregon.    June  7,  1888.) 

1.   EXBCTTORS  AJ5D  ADMINISTRATORS— JUDGMENT  AGAINST— PRESUMPTION  AS  TO  ASSETS. 

At  common  law  a  general  judj^ient  against  an  executor  who  did  not  plead  plene 
administravlt  or  prceter  is  conclusive  evidence  of  assets  in  a  second  action  or  debt 
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suggesting  a  devastavtt,  the  only  qualification  being  that  a  matter  arising  subse- 
cuent  to  the  former  action,  showing  a  destruction  of  the  assets,  or  removal  of  them 
from  the  hand  of  the  executor  without  fault,  may  be  set  up. 

3.  Samb-^udombnt  aoainst — ^In JUNCTION  TO  Restrain. 

An  executor  or  administrator,  in  founding  a  right  to  such  relief,  must  exhibit  a 
case  free  from  negligence  or  misconduct. 
8.  Same. 

Where  an  executor  or  administrator,  believing  that  he  has  assets  sufficient  to  pay 
all  debts,  suffers  judgment  against  himself,  he  will  be  relieved  in  equity;  if  the 
assets  become  insufficient  through  an  unexpected  depreciation  of  their  value,  the 
reason  is  that  the  defense  arises  subsequently  to  the  judgment,  and  without  fault 
of  the  administrator. 

4.  Same— Confession  of  Judgment  bt  Mistake. 

But  if  an  executor  or  administrator  confesses  judgment  against  himself  for  a 
debt  of  his  testator  or  intestate,  upon  a  miscalculation  of  assets  in  his  hands,  and 
it  appears  uf terwards  that  the  assets  are  insufficient  to  satisfy  it,  he  will  not  be  re- 
lieved in  equity  against  the  judgment. 

5.  Equity— Relief  fbom  Judgment  at  Law— When  C^bantbd. 

A  party  can  come  into  a  court  of  equity  for  relief  after  a  judgment  at  law  only 
when  he  has  been  deprived  of  a  legal  right  by  fraud,  accident,  or  mistake,  unmixed 
with  negligence  or  fault  on  his  part. 
(Syllabus  by  the  Cov/rt.) 

Bill  in  equity  for  an  injunction. 

Hewitt  d:  Bryant  and  W.  B,  Bilyeu,  for  respondent.  /.  JT.  Weatherford, 
for  appellant. 

Lord,  0.  J.  This  is  a  suit  in  equity  to  enjoin  the  defendant  from  issuing 
an  execution  upon  a  judgment  recovered  by  him  against  the  plaintiff.  The 
facts  are  briefly  these:  The  plaintiff  was  the  administrator  of  the  estate  of 
Henry  Tsley,  deceased,  and,  while  such,  the  defendant  presented  a  claim  against 
said  estate  for  the  sum  of  i$846.45,  which  was  disallowed;  that  there  came 
into  his  hands  from  all  sources  the  sum  of  $1,456.98,  and  tlie  same  was  the  total 
assets  of  said  estate;  that  there  were  presented,  and  by  him  examined  and  al- 
lowed, claims  against  the  said  estate,  amounting  in  the  aggregate  to  the  sum 
of  $876.72,  and  that  all  of  said  claims  have  been  paid  in  full  of  said  assets; 
that  the  defendant  brought  an  action  against  the  plaintiff,  as  administrator 
aforesaid,  to  recover  the  amount  of  said  claim  disallowed,  and  in  his  com- 
plaint, among  other  things,  alleged  that  the  plaintiff  had  in  his  hands  assets 
applicable  to  the  payment  of  said  claim,  and  sufficient  to  pay  the  same,  but 
that  h(^.  refused  to  apply  the  same  thereon ;  that  at  the  time  the  plaintiff  filed 
his  answer  in  said  action,  as  such  administrator,  he  had  in  his  bands  money 
over  and  above  the  payment  of  all  claims  against  said  estate,  about  the  sum 
of  $166.26;  that  belonging  to  said  estate  was  a  note  .ippraised  at  $127.38,  and 
real  estate  appraised  at  $700, — making  a  total,  according  to  appraised  value,  of 
$993.64,  which  the  plaintiff  then  believed  was  reasonably  worth  that  sum, 
and  that  he  would  realize  that  amount  for  it,  and  that  the  same  would  be  suf* 
ficient  to  pay  the  defendant's  claim  in  full;  that  at  the  time  this  plaintiff  filed 
his  answer  to  said  complaint  his  best  knowledge  and  belief  was  that  said  al- 
legation was  true,  and  that  he  could  not  truthfully  deny  the  same,  and,  through 
mistake  as  to  the  true  valuation  of  said  property  then  in  his  bands,  and  rely- 
ing upon  the  appraised  valuation  thereof,  did  not'  deny  said  allegation;  that 
judgment  was  recovered  against  him  on  account  of  said  claim  against  said 
estate  for  the  sum  of  $652.62,  and  costs  taxed  at  $154.84,  which  said  judg- 
ment was  rendered  against  this  plaintiff  personally,  and  not  as  such  adminis- 
trator, and  the  same  was  docketed ;  that  plaintiff  has  paid  said  costs  and  $424 
on  the  judgment,  and  that  there  now  remains  on  such  judgment  the  sum  of 
$280  unpaid;  that,  by  order  of  the  county  court,  this  plaintiff  had  sold  said 
real  estate,  as  by  law  required,  to  the  highest  bidder  for  the  sum  of  $424«  and 
that  the  same  was  approved  and  confirmed,  and  a  deed  executed  therefor;  that 
the  necessary  expenses  of  administration  amounted  to  the  sum  of  $200,  no 
part  of  which  has  been  paid;  that  the  defendant  now  threatens  to  cause  a 
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writ  of  execofcion  to  be  issued  on  said  judgment  against  the  real  and  (personal 
property  of  the  plaintiff*  and  will,  unless  restrained,  levy  upon  the  same,  etc. ; 
wherefore  he  asks  a  decree  perpetually  enjoining,  the  defendant  from  enforc- 
ing the  same,  etc.  The^  defendant  appeared  and'  demurred  to  the  complaint 
on  the  grounds  that  the  court  was  without  jurisdiction,  and  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a  cause  of  suit.  The  court  overruled 
the  demurrer,  and  judgment  was  rendered  for  the  plaintiff,  from  M'hich  this 
appeal  is  brought. 

Section  1135,  Code  Or.,  provides  that  the  effect  of  a  judgment  or  decree 
against  an  executor  or  administrator  on  account  of  a  claim  against  the  estate 
of  his  testator  is  only  w  establish  the  claim  as  if  it  had  been  allowed  by  him, 
so  as  to  require  it  to  be  satisfied  in  the  course  of  administration,  unless  it  ap- 
peal's that  the  complaint  alleged  assets  in  his  hands  applicable  to  the  satisfac- 
tion of  such  claim,  and  that  such  allegation  was  admitted,  or  found  to  be  true; 
in  which  case  the  judgment  or  decree  may  be  enforced  against  such  executor 
or  administrator.  The  contention  of  the  plaintiff  admits  the  regularity  and 
validity  of  the  judgment  obtained  against  him,  and  that,  by  his  admission  of 
assets  as  alleged,  his  personal  liability  thereon,  but  he  seeks  to  avoid  the  effect 
of  such  judgment,  and  to  restrain  its  enforcement  on  the  ground  that  he  was 
mistaken  or  miscalculated  as  to  the  value  or  sufficiency  of  such  assets  to 
liquidate  such  claim.  Xor  is  it  disputed,  if  the  plaintiff  had  chosen  to  deny 
the  allegations,  intended  to  fix  his  personal  liability,  in  the  event  the  claim 
was  established  against  the  estate,  unless,  upon  the  proof  submitted,  the  jury 
found  otherwise,  but  that  he  would  have  only  been  required,  by  the  judg- 
ment, to  satisfy  it  in  the  course  of  administration.  Satisfied,  however,  in  his 
own  mind  that  he  would  realize  a  sufficient  sum  out  of  the  assets  in  his  hands 
to  liquidate  the  claim ,  the  facts  indicate  that  he  preferred  to  rely  upon  his 
own  judgment,  and  incur  the  risk  of  individual  miscalculation,  than  to  put 
in  issue  such  allegation,  and  thereby  compel  the  proof  f  the  same.  His  ad- 
mission, therefore,  obviated  any  evidence  to  that  effect,  and  operated  the  same 
as  if  such  allegation  had  been  found  to  be  true,  thus  authorizing  the  court  to 
render  the  judgment  fixing  his  pereonal  liability  thereunder.  A  like  principle 
prevailed  at  common  law*  A  general  judgment  against  an  executor  who  did 
not  plead  plene  administramt  or  prater  is  conclusive  evidence  of  assets  in  a 
second  action  of  defendant  suggesting  a  devastavit,  the  only  qualification  being 
that  a  matter  arising  subsequent  to  the  former  action,  showing  a  destruction 
of  the  assets  or  removal  of  them  from  the  hands  of  the  executors  without 
his  fault,  may  be  set  up.  Trimmin  v.  Thomson^  19  S.  C.  252.  "This  pro- 
ceeds,*' said  the  court  in  that  case,  "on  the  ground  that  the  action,  being 
again  Sit  the  executor  for  a  debt  of  the  testator,  h^is  embraced  in  it  two  distinct 
allegations,  both  of  which  are  necessary  to  his  recovery, — First,  that  the  tes- 
tator owed  the  debt;  and,  second,  that  the  executor  has  assets  to  pay  it, 
whether  this  latter  is  or  is  not  expressly  alleged  in  the  complaint.  The  ex- 
ecutor has  the  right  to  resist  both  allegations.  He  may  plead  plene  adminis' 
travit;  indeed,  he  must  do  so  at  the  peril  of  having  it  concluded  against  him, 
by  default  or  confession,  that  he  has  assets.  This  conclusion  rests  upon  the 
doctrine  of  that  kind  of  estoppel,  known  as  res  adjitdicata,  that  a  party,  hav- 
ing the  opportunity  in  an  action  to  make  a  defense,  and  does  not  do  so,  is  pre- 
cluded from  doing  so  afterwards."  As  the  plaintiff  in  this  suit  was  not  pre- 
cluded from  making  his  defense  in  the  action  at  law,  but,  by  his  admission, 
authorized  the  judgment  rendered,  he  cannot  now  invoke  the  aid  of  equity  to 
set  it  aside,  unless  he  has  been  deprived  of  some  legal  right  by  fraud,  accident, 
or  mistake.  "A  party,"  said  the  chancellor  in  6len7i  v.  Maguire^  3  Tenn. 
Ch.  6%,  "can  come  into  this  court  for  relief  after  a  judgment  at  law  only 
when  he  has  been  deprived  of  a  legal  right  by  fraud,  accident,  or  mistake, 
unmixed  with  negligence  or  fault  on  his  pai-t."  Kearney  v.  Smith,  8  Yerg. 
127;  Thurmand  v.  Durham,  3  Yerg.  98.     This  court  has  no  power  to  super- 
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vise  the  proceedings  of  a  court  of  law,  nor  to  correct  lis  irregularities.  Thomp- 
son y.  Ifeek,  8  Sneed,  271;  Bissell  v.  Bozman,  2  Dev.  £q.  160.  While,  there- 
fore, courts  of  equity,  to  prevent  injustice,  may  interfere,  and  afford  rdief, 
it  is  indispensable  in  founding  a  right  to  such  relief  Jthat  the  ex*dcutor  or  ad- 
ministrator exhibit  a  case  free  from  negligence  or  misconduct  on  his  part.  It 
sometimes  happens  that  the  assets  in  liis  hands  are  destroyed,  or  depreciate  by 
circumstances  over  which  he  has  no  control,  or  that  a  deficiency  arises  by  the 
payment  of  claims  in  full,  and  subsequently  other  cUims,  unknown  at  the 
time,  turn  up  and  require  to  be  paid;  or  there  occurs  some  mistake  of  fact, 
originating  in  ignorance  or  forgetful ness,  or  the  belief  in  the  existence  of  a 
thing  which  does  not  exist,  material  to  the  transaction;  and  in  all  such  cases, 
if  he  has  acted  in  entire  good  faith,  and  his  conduct  is  free  from  negligence, 
equity  will  interpose  and  afford  relief  from  the  inequitable  loss  or  injury, 
which  otherwise  M'ould  befall  him.  1  Story,  Eq.  Jur.  g§  90,  140;  Freem. 
Judgm.  §  505;  1  High,  Inj.  g§  144, 165, 179,  191.  So  that  an  administrator, 
who,  believing  that  he  has  assets  sufficient  forthe  payment  of  ail  debts,  suffers 
judgment  to  be  entered  against  him,  will  be  relieved  in  equity.  If  the  assets 
become  insufficient  through  an  unexpected  depreciation  of  their  value.  The 
reason  is  that  the  defense  arises  subsequently  to  the  judgment,  and  without 
any  fault  of  the  administrator.  So,  too,  if  the  act  done  or  judgment  suffered 
be  made  under  a  mistake  or  ignorance  of  a  maierial  fact,  and  without  fault 
on  his  part,  it  is  relievable  in  equity.  But  if  an  executor  confesses  judgment 
against  himself  for  a  debt  of  his  testator,  upon  a  miscalculation  of  the  amount 
ot'iissets  in  his  hands,  and  it  appears  afterwards  that  the  assets  are  insuffi- 
cient to  satisfy  it,  he  will  not  be  relieved  in  equity  aj^ainst  the  judgment. 
Freelands  v.  Royall,  2  Hen.  &  M  575.  In  thatca.se,  Uoane,  J.,  said:  "Un- 
less we  say  that  it  Is  not  competent  to  an  executor  to  admit  assets,*  and  con- 
fess an  unqualified  judgment,  we  cannot  interfere  in  the  case."  Fleming,  J., 
said:  "This  appears  to  be  a  hard  c.ise,  but  it  seems  to  have  arisen  from  their 
own  miscalculation  ;is  to  the  sufficiency  of  the  assets  in  their  hands  to  dis- 
charge the  debt,  and  not  from  a  misconception  on  the  effect  of  their  waiving 
their  plea  of  fully  iid ministered,  and  confessing  an  unconditional  judgment." 
TUi  cise  in  hand  is  much  stronger  in  its  facts.  The  defendant  had  pre- 
sentetl  his  claim  to  the  plaintiff  for  allowance,  and  he  had  rejected  it.  There 
was  no  alternative  left  the  defendant  but  to  bring  his  action  to  establish  the 
validity  of  his  claim,  and  secure  his  right  to  its  payment  in  the  due  course  of 
administration;  and  in  this  connection  the  law  gave  him  the  right  to  allege 
and  prove  in  that  action,  and  the  plaintiff  to  admit  or  deny,  and  compel  proof 
that  the  plaintiff,  as  such  administrator,  had  assets  in  his  hands  applicaible  to 
the  payment  of  and  sufficient  to  satisfy  such  claim.  Cognizant  of  the  legal 
consequences  of  his  act,  he  admitted  the  allegation,  and  rendered  proof  of  it  un- 
necessary, and  judgment  w*is  rendered  against  him  forthe  amount  of  such 
claim  as  the  statute  directs.  There  is  no  pretense  that  the  property  depreci- 
ated in  value  in  consequence  of  some  unexpected  circumstance,  or  that  the 
plaintiff  was  ignorant  of  any  material  fact  in  respect  to  such  assets,  only  that 
he  miscalculated  or  blundered  in  his  judgment  of  their  value,  as  measured  by 
the  sale  subsequently  made,  and  that  he  ought  therefore  to  be  relieved  from 
the  consequences  of  Lis  own  solemn  admisdion  made  of  record,  and  which  de- 
prived the  defendant  of  the  right  to  prove  the  truth  of  his  allegation.  Thei^e 
was  no  loss  of  property  or  depreciation  from  any  cause  of  its  value.  It  was 
the  same  at  the  time  of  the  sale  as  it  had  been  when  the  estimate  of  its  value 
was  gauged  by  the  plaintiff,  and  admitted  to  be  sufficient  to  liquidate  the  de- 
fendant's claim.  Nor  was  there  any  fact  which  exists  now,  but  of  which  he 
was  ignorant  then,  that  influenced  his  calculation  of  value,  and  induced  his 
default.  He  acted  from  the  suggestions  of  his  own  mind,  and  took  upon  him- 
self the  choice  of  his  own  plea,  and  necessarily  the  legal  consequence  result- 
ing therefrom.    It  may  have  been  injudicious  and  ill-advised,  but  courts  of 
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equity  cannot  relieve  parties  from  the  conseqnences  of  such  acts.  It  must 
be  said,  also,  that  other  claims  have  been  paid  in  full,  and  the  defendant, 
relying  upon  the  judgment  obtained,  has  not  looked  to  the  estate  for  its  pay- 
ment; and  now,  long  after  the  rendition  of  such  judgment,  the  plaintiff  says 
he  miscalculated  the  assets,  and  acted  injudiciously  in  making  the  admission 
of  record;  asks  that  he  be  relieved  of  its  consequences.  We  do  not  think  we 
have  the  power  in  equity  on  the  case  made  to  do  it. 
The  judgment  must  be  reversed,  and  the  bill  dismissed. 

Petition  for  rehearing  denied  in  this  case,  July  28, 188S. 
(16  Or.  407)  ,^  ^ 

Tucker  v.  Constable  et  ah 
(Supreme  Court  of  Oregon,    July  2, 1888.) 

1.  Exceptions,  Bill  of— Recitals— Refusal  to  Admit  Evidence. 

To  present  a  Question  for  review  in  this  court,  where  the  question  to  a  witness  is 
not  allowed  to  oe  answered,  the  bill  of  exceptions  must  show  by  statement  or  re- 
cital what  fact  t^e  party  offering  the  testimony  expected  to  elicit  by  the  question. 

2.  Evidence-— CoMFETBNCT— Proof  of  Knowledge. 

Where  it  becomes  necessary  to  prove  that  the  defendants  had  knowledge  of  a  par- 
ticular fact,  proof  that  such  fact  was  "generally  known"  is  not  competent  for  that 
purpose. 
8.  Same. 

The  word  '^knowing, "  as  used  in  Code  Or.  §  8884,  does  not  imply  6xact  knowledge. 
It  is  such  information  as  would  lead  a  prudent  man  to  believe  that  the  fact  existed, 
and,  if  followed  by  inquiry,  must  bring  knowledge  of  the  fact  home  to  him. 
i.  Same. 

Information  which  a  prudent  man  believes,  or  has  reason  to  believe,  to  be  true, 
and  which,  if  followed  by  inquiry,  must  lead  to  knowledge,  is  equivalent  to  knowl- 
edge.   Where  the  rights  of  others  are  concerned,  a  man  possebsed  of  such  informa- 
tion must  not  shut  his  eyes. 
6.  Animals— Running  at  Large -Code  Or.  if  8384. 

If  the  animal  was  not  kept  for  the  particular  purpose  specified  in  Code  Or.  S  8384, 
or  the  defendants  did  not  iiave  notice  of  such  fact,  and  they  found  the  animal  run- 
ning at  large  out  of  the  inclosed  grounds  of  the  owner  or  keeper  in  any  of  the 
months  specified  in  section  8383,  they  had  the  right  to  exercise  the  power  conferred 
by  the  statute,  without  first  taking  the  animal  to  the  owner  twice. 
6.  Statutes — Constkuction. 

This  being  a  remedial  statute,  it  ought  to  be  liberally  construed,  for  the  purpose 
of  remedying  the  evil  against  which  it  is  directed,  and  of  accomplishing  the  intent 
of  the  legislature. 
(Syllatms  by  the  Court) 

Appeal  from  circuit  court,  Union  county. 
On  rehearing.    For  former  opinion,  see  17  Pac.  Rep.  878. 
Baker,  Shelton  <&  Baker  and  Qeo,  G.  Bingham,  for  respondents.     T.  C, 
Hyde  and  R.  Eakin  ^t  Bra,,  for  aDoellant. 

Strahan,  J .  At  an  earlier  day  in  the  present  term  this  cause  was  affirmed 
without  argument,  for  the  reason  the  appellant  failed  to  appear  or  file  brief. 
17  Pac.  Bep.  878.  On  his  application  a  rehearing  was  allowed,  and  the  case 
has  now  been  fully  argued.  The  action  Is  for  damages  for  unlawfully  geld- 
ing a  stallion  owned  by  the  plaintiff,  and  it  involves  the  construction  of  two 
sections  of  the  Oregon  Code.  Section  8383  is  as  follows:  "Sec.  3383.  It  shall 
and  may  be  lawful  for  any  person  to  take  up  and  geid,  at  the  risk  of  the  owner, 
within  the  months  of  April,  May,  June,  July,  September,  and  October  in  any 
year,  any  stud-horse,  jackass,  or  mule  of  the  age  of  eighteen  months  or  up- 
wards that  may  be  found  running  at  large  out  of  the  inclosed  grounds  of  the 
owner  or  keeper;  and  if  the  said  animal  shall  die,  the  owner  shall  have  no  re- 
course against  the  person  or  persons  who  may  have  taken  up  and  gelded,  or 
caused  to  be  gelded,  the  said  animal,  if  the  same  has  been  done  by  a  person  in 
the  habit  of  gelding;  and  the  owner  shall  pay  the  price  of  so  gelding."    And 
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section  3884  is  as  follows:  ''Sec.  3384.  It  shall  not  be  lawfal  for  any  person 
or  persons  to  geld  any  animal,  knowing  that  such  animal  is  kept  or  intended 
to  be  kept  for  covering  mares ;  and  any  person  so  offending  shall  be  liable  to 
the  owner  for  h11  damages,  to  be  recovered  in  any  court  having  proper  juris- 
diction thereof;  but  if  the  owner  or  keeper  of  the  covering  animal- shall  will- 
fully and  negligently  suffer  said  animal  to  run  at  large  out  of  the  inolosed 
grounds  of  said  owner  or  keeper,  any  person  may  take  the*  said  animal  and 
convey  him  to  his  owner  or  keeper,  for  which  he  shall  receive  two  dollars,  re- 
coverable before  any  justice  of  the  peace  of  the  county;  for  a  second  offense, 
double  the  sum,  and  for  a  third  offense  said  animal  may  be  taken  up  and 
gelded,  as  is  provided  in  the  preceding  section  of  this  chapter."  The  defend- 
ants gelded  the  plaintiff's  horse,  and  this  action  is  brought  to  recover  dam- 
ages. The  plaintiff,  by  his  allegations,  brings  his  case  within  the  fii-st  clause 
of  section  3384,  and  alleges  that  the  defendants  knew  at  the  time  they  gelded 
said  horse  that  he  was  kept  for  the  purpose  specified  in  the  statute.  The  jury 
returned  a  verdict  for  the  plaintiff  for  i|65,  for  which  judgment  was  entered, 
and  from  which  this  appeal  is  taken. 

1.  A  number  of  questions  were  asked  various  witnesses  by  the  defendants* 
counsel,  to  which  objections  were  interposed  by  the  plaintiff;  and  sustained 
by  the  court,  and  to  which  rulings  exceptions  were  taken;  but  we  have  sev- 
eral times  held  that  such  exceptions  presented  no  questions  for  review  in  this 
court;  that,  in  such  case,  to  make  the  exception  available  was  necessary  to 
show  by  the  bill  of  exceptions  what  facts  were  sought  to  be  elicited  by  the 
questions,  so  that  the  court  might  judge  as  to  their  relevancy  and  materiality. 
Kelley  v.  Highjield,  14  Pac.  Rep.  744. 

2.  The  plaintiff  asked  the  witness  John  Bates  this  question:  "State  if  it 
was  not  generally  known  that  Mr.  Tucker  kept  his  horse  as  a  stallion."  The 
defendants  objected  to  this  question,  which  objection  was  overruled,  and 
they  excepted.  The  witness  then  answered:  "1  think  it  was  generally  known. 
Several  persons  had  used  him  for  that  purpose."  The  object  of  this  testimony 
evidently  was  to  charge  the  defendants  with  knowledge  of  the  purpose  for 
which  the  plaintiff  kept  the  hoi*se,  and  if  the  evidence  legally  tended  to  prove 
that  fact,  and  was  competent,  then  the  exception  ought  not  to  be  sustained. 
The  word  ^'knowing,"  as  used  in  this  statute,  does  not  imply  exact  knowl- 
edge. I  think  that  notice  in  its  legal  acceptation  is  what  the  statute  requires. 
It  is  such  information  as  would  lead  a  prudent  man  to  believe  that  the  fact 
existed,  and  that,  if  followed  by  Inquiry,  must  bring  knowledge  of  the  fact 
home  to  him.  It  is  not  necessary  that  this  information  should  be  formally 
communiciited  to  the  party  to  be  affected  by  it  But  if  in  any  way  he  has  be- 
come possessed  of  such  information,  and  it  is  of  such  a  nature  as  to  induce  a 
prudent  man  to  believe  in  its  truth,  he  is  not  at  liberty  to  disregard  it,  and  if 
he  does  so  he  will  thereafter  act  at  his  peril.  In  such  case  information  which 
a  prudent  man  believes,  or  has  reason  to  believe,  is  true,  if  followed  by  in- 
quiry, must  lead  to  knowledge,  is  itself  equivalent  to  knowledge.  When  the 
rights  of  others  are  concerned,  a  man  possessed  of  such  information  must  not 
shut  his- eyes.  But  the  question  and  answer  objected  to  did  tend  to  elicit 
such  information.  Their  object  was  to  show  that  the  fact  was  ** generally 
known,"  when  or  where  does  not  appear,  and  then  to  ask  the  jury  to  infer 
that  the  defendants  had  sucli  knowledge.  This  was  entirely  too  remote.  It 
in  no  manner  brings  the  matter  home  to  the  defendants,  and  without  that 
they  omnot  be  affected.  Under  these  sections  the  defendants  might  lawfully 
geld  the  plaintiff's  horse,  if  found  running  at  large  outside  of  the  plaintiff's 
inclosure,  in  any  of  the  months  specified  in  section  3383,  and  the  plaintiff  can 
only  make  them  liable  by  alleging  and  proving  that  the  horse  was  kept  by 
him  for  the  particular  purpose  specified  in  the  statute,  and  that  they  knew  it. 
This  is  a  part  of  the  plaintiff's  case.  For  the  purpose  of  charging  the  defend- 
ants  with  knowledge,  or  of  such  information  as  is  equivalent  to  it,  the  plain- 
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tiff  had  the  right  to  prove  a  full  description  of  the  horse,  his  age,  size»  color, 
and  appearance,  the  manner  in  which  he  was  kept  and  used  by  him;  or  he 
might  prove,  if  he  could,  actual  knowledge  of  the  purpose  for  which  he  kept 
the  horse.  But  the  evidence  objected  to  was  of  neither  description,  and  it  is 
difficult  to  understand  on  what  principle  of  the  law  of  evidence  it  was  admit- 
ted. The  admission  of  this  evidence  necessarily  left  the  jury  to  draw  their 
own  inferences  from  it,  but,  it  being  incompetent,  the  jury  ought  not  to  have 
been  permitted  to  consider  it  for  any  purpose^  and  the  defendants'  objections 
should  have  been  sustained. 

3.  An  unnecessary  number  of  instructions  were  asked  by  the  plalutilf  and 
given  by  the  court.  To  some  of  these  Instructions  no  legal  objections  could 
be  taken*  Others  only  tended  to  render  the  real  issue  obscure,  while  some  of 
them  were  clearly  erroneous.  Here  is  one  of  the  latter  description:  "At  the 
common  law  no  person  could  wound  or  castrate  a  stallion,  the  property  of  an- 
other, without  laying  himself  liable  to  answer  to  the  owner  in  damages.  The 
most  he  could  do,  would  be  to  expel  them  from  his  premises,  and  use  neces- 
sary force  for  that  purpose,  doing  no  unnecessary  damage.  But  in  this  case 
the  defendants  may  justify  under  our  statute;  but  before  they  can  do  so,  they 
must  bring  themselves  strictly  within  the  statutory  provisions;  that  is  to  say, 
they  must  have  conveyed  the  stallion  to  the  plaintiff  on  two  several  occasions, 
unless  he  was  of  such  a  vicious  nature  that  they  could  not  do  so.'*  This  in- 
struction does  not  correctly  construe  or  expound  the  statute,  and  is  not  justi- 
fied by  its  terms.'  The  statute  itself  is  a  sufficient  justification  for  the  castra- 
tion of  any  of  the  animals  mentioned  therein,  during  any  of  the  months  speci- 
"fied,  if  found  at  large.  This  act  is  alleged  to  have  been  done  in  the  month 
of  April,  and  therefore  no  justification  on  the  part  of  the  defendants  was  nec- 
essary. The  plaintiff  accepts  this  construction  of  the  statute,  and  by  his 
pleadings  and  evidence  seeks  to  take  his  case  out  of  the  operation  of  section 
hSSS  of  the  Code,  and  to  bring  it  within  the  inhibition  of  section  3381.  His 
complaint  would  state  no  cause  of  action  unless  he  brings  his  case  within  this 
language.  The  act  of  gelding  the  animals  of  another  is  lawful  under  this 
statute,  if  done  under  tlie  circumstances  and  at  a  tin)e  therein  specified.  But 
the  fatal  vice  of  this  instruction  is  the  attempt  to  enumerate  therein  the  re- 
quirements of  Ihe  statute,  and  the  omission  of  an  essential  part  thereof.  Un- 
der this  part  of  the  instruction  the  defendants  would  be  required  *Ho  convey 
the  stallion  to  the  plaintiff  on  two  several  occasions,  unless  he  was  of  such  a 
vicious  nature  that  they  could  not  do  so."  And  this  without  regard  to  the 
defendant's  knowledge  of  the  purpose  for  which  the  animal  was  kept,  or  the 
fact  that  he  was  kept  for  the  particular  purpose  specified  in  the  statute.  On 
this  branch  of  the  case,  the  court  ought  to  have  told  the  jury  that  if  the  horse 
was  kept  by  the  plaintiff  for  the  purpose  specified  in  the  statute,  stating  it, 
and  the  defendants  knew  it,  and  such  horse  was  found  running  at  large  out  of 
the  inclosed  grounds  of  the  owner  or  keeper,  and  such  owner  or  keeper  will- 
fully and  negligently  suffered  said  animal  to  run  at  large  out  of  the  inclosed 
grounds  of  such  owner  or  keeper,  the  defendants  had  the  right  to  convey  him 
to  his  owner  and  keeper  twice,  and  for  the  third  offense  they  would  have  the 
right  to  geld  such  animal.  But,  under  the  instruction  given  in  every  case, 
whether  the  offending  animal  was  kept  for  the  purpose  mentioned  in  the  stat- 
ute or  not»  and  without  regard  to  the  knowledge  of  the  defendants  that  he 
was  so  kept,  he  must  be  conveyed  to  his  owner  twice  before  the  nuisance 
could  be  abated.  If  the  animal  was  not  kept  for  the  particular  purpose  spec- 
ified in  this  statute,  or  the  defendants  did  not  have  notice  of  such  fact,  aiid 
they  foi\/id  the  animal  running  at  large  out  of  the  inclosed  grounds  of  the 
owner  or  keeper,  in  any  of  the  months  specified,  the  statute  confers  the  right 
on  them,  or  any  person,  to  deal  with  such  animal  as  therein  provided.  The 
instruction  given  by  the  court  is  at  variance  with  the  views  here  suggested, 
and  is  erroneous.    This  statute  is  a  remedial  statute,  and  ought  not  to  re- 
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ceive  any  narrow  or  technical  construction.  Its  purposes  are  sufficiently 
manifest  from  the  language  employed,  and  it  Is  the  duty  of  the  court  to  give 
them  full  effect.  These  purposes  are  to  enable  the  stock-raiser  to  improve 
the  grades  of  the  classes  of  stock  specified,  and  to  place  in  his  hands,  under 
proper  conditions,  the  means  to  enable  him  to  defend  his  herds  from  the 
"scrubs"  which  infest  the  range  in  some  parts  of  the  state.  There  is  no  hard- 
ship in  this.  Colts  are  allowed  to  run  at  large  until  they  are  18  months  old. 
After  that,  if  it  is  desirable  to  keep  them  for  breeding  purposes,  the  owner 
can  easily  place  them  within  his  inclosed  grounds.  Several  other  exceptions 
were  taken  during  the  trial,  but  what  has  been  said  will  sufficiently  indicate 
our  views  of  the  statute  under  consideration.  The  previous  cTCpression  as  to 
the  merits  of  this  case  was  given  under  the  impression  that  the  appellants 
had  abandoned  their  appeal,  and  only  after  a  very  casual  examination  of  the 
transcript.  Let  the  judgment  be  reversed,  and  the  cause  remanded  for  a  new 
trial. 


as  Or.  479) 

Glism  v.  Board  of  Commissioners. 
(Supreme  Court  of  Oregtm,    July  28, 1888.) 

1.  Public  Lands— Sale  op  School  Lands— Restbiction  as  to  Quantitt. 

A  person  who  has  purchased  from  the  board  of  commissioners  for  the  sale  of 
school  and  university  lands,  under  the  act  of  the  legislative  assembly  of  the  state, 
providing  for  the  selection,  location,  and  sale  of  state  lands,  etc.,  approved  October 
18, 1878,  the  maximum  quantity  of  land  he  was  authorized  to  purchase  under  the 
act  is  not  thereby  disqualified  from  taking  an  assignment  of  a  certificate  of  pur- 
chase, issued  by  the  board  to  an  u>plicant  under  the  act,  nor  from  receiving  a  deed 
from  the  board  for  such  land  in  his  own  name. 

2.  Same- AssiONBfBNT  of  Certificate. 

Where  one  K.  held  a  certificate  from  said  board  of  commissioners,  for  the  pur- 
chase of  160  acres  of  land,  under  the  act  above  referred  to,  and  assigned  the  same 
to  O.,  and  O.,  after  the  assignment  to  him,  made  full  payment  to  the  board  of  the 
amount  of  the  purchase  price  unpaid,  and  delivered  to  the  board  such  certificate 
and  assignment,  held^  that  G.  was  entitled  to  a  deed  from  the  board  to  the  land,  in 
his  own  name,  notwithstanding  it  appeared  from  the  records  of  the  board  that  a 
deed  had  theretofore  b^n  executed  to  him  for  the  full  amount  of  land  which  he 
was  entitled  to  apply  to  purchase  under  the  act. 

8.  Same— What  CJonstitdtes  Sale. 

HelcL,  further^  that  a  sale  under  the  act  consisted  of  the  application  to  the  board 
to  purchase  such  quantity  of  the  land  as  the  applicant  was  entitled  to  apply  to  pur- 
chase; the  payment  of  the  proportion  of  the  purchase  price  thereof;  the  execution 
of  the  promissory  notes  for  the  balance  of  the  purchase  price,  as  provided  in  the 
«  act;  and  the  execution  to  the  applicant  of  the  certificate  of  purchase ;  and  that  the 
limitation  upon  the  quantity  of  tne  land  a  party  was  entitled  to  purchase  under  the 
act  only  applied  to  such  sale,  and  not  to  the  purchase  or  assignment  of  a  certificate 
of  sale  from  the  party  to  whom  the  same  had  been  issued. 

{Sylldbvs  by  the  C&wrt) 

Appeal  from  circuit  court,  Marion  county. 

P.  H.  D'Arcy,  for  appellant.     E.  P,  McComack,  for  respondent. 

Thayer,  C.  J.  This  case  involves  the  right  of  the  respondent  to  a  deed 
from  the  appellant  to  a  tract  of  state  lands,  consisting  of  160  acres,  in  section 
15,  township  39  S.,  range  9  E.  The  respondent  claimed  to  be  entitled  to  the 
deed,  as  assignee  of  a  certificate  of  sale  from  one  George  W.  Karnes,  to  whom 
it  was  issued  by  the  appellant.  It  appears  that  said  Karnes,  on  the  2d  day  of 
December,  1881,  applied  to  the  board  of  commissioners  for  the  sale  of  school 
and  university  lands,  for  the  purchase  of  said  land  under  the  provisions  of  tne 
act  of  the  legislative  assembly  of  the  state,  providing  for  the  selection,  loca- 
tion, and  sale  of  state  lands,  etc.,  approved  October  18,  1878.  The  applica- 
tion was  made  in  accordance  with  section  5  of  said  act.  The  applicant,  upon 
filing  the  said  application,  duly  paid  to  the  said  board  one-third  of  the  pur- 
chase price,  and  executed  his  promissory  notes  for  the  remaining  two-thirds, 
as  provided  by  section  6  of  said  act,  whereupon  the  said  certificate  was  issued 
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to  him.  That  on  the  28th  day  of  January,  1885,  said  Karnes  duly  assigned 
and  transferred  the  said  certificate  to  the  respondent,  which  assignment  was 
executed  as  provided  by  section  11  of  said  act;  that  on  the  28th  day  of  May, 
1888,  the  respondent,  as  assignee  of  the  said  George  W.  Karnes,  made  full 
payment  of  the  amount  due  on  the  purchase  price  of  the  said  lands,  in  accord- 
ance with  the  terms  of  the  said  certificate  of  sale,  and  thereupon  delivered  the 
certificate  to  the  said'board,  together  with  the  said  assignment,  and  demanded 
from  the  board  a  deed  to  the  said  lands,  to  him,  in  his  own  name.  The  board 
thereupon  refused  to  execute  such  a  deed  to  the  respondent,  for  the  reason 
that  it  appeared  from  the  records  of  the  board  that  a  deed  had  theretofore 
been  executed  to  respondent,  for  320  acres  of  land,  and  that  the  respondent 
had  acquired  all  the  land  under  the  said  act  which  he  was  entitled  to  pur- 
chase. 

The  only  question  presented  to  this  court  for  its  consideration  herein  is 
whether  the  appellant  was  justified  in  refusing  to  execute  the  deed  to  the 
respondent  upon  the  grounds  referred  to.  Said  section  5  of  said  act  limits  the 
quantity  of  land,  in  such  cases,  that  any  one  person  is  entitled  to  purchase, 
to  320  acres,  in  case  of  a  settler,  and  to  160  acres  in  case  of  a  non-settler;  and 
the  board  seems  to  have  been  of  the  opinion  that,  as  the  respondent  had  al- 
ready purchased,  under  the  act,  320  acres  of  land,  he  was  not  entitled  to  the 
deed.  This  was  clearly  an  erroneous  view.  If  the  respondent  had  been  an 
applicant  to  purchase  the  160  acres  of  land  in  question,  the  board  would  have 
had  an  undoubted  right  to  reject  his  application,  for  the  reason  assigned  in 
refusing  to  execute  the  deed.  But  the  respondent  was  not  before  the  buard 
in  the  character  of  a  purchaser.  He  was  not  applying  to  purchase  the  land; 
he  was  applying  as  assignee  of  the  certificate  issued  to  Karnes,  for  a  deed,  in 
pursuance  of  section  11  of  said  act,  which  provides  that  "all  assignments  of 
certificates  of  sale  shall  be  executed  and  acknowledged  in  the  same  manner  as 
a  deed  to  real  estate;  and  the  assignee,  upon  full  payment  of  the  amount  due 
on  the  purchase  price,  and  delivery  to  the  board  of  such  certificate  and  assign- 
ment, shall  receive  a  deed  for  the  lands  described  in  such  certificate,  in  his 
own  name,  as  if  he  were  the  original  purchaser."  The  160  acres  had  already 
been  sold.  It  was  sold  to  Karnes  on  the  said  2d  day  of  December,  1881,  and 
the  board  would  not  have  sold  it  again  by  executing  the  deed  to  the  respond- 
ent any  more  than  it  would  by  executing  the  deed  to  Karnes  himself.  Sell- 
ing land  under  the  provision  of  the  act  to  an  applicant  who  applies  under 
said  section  5  to  purchase  it,  is  the  only  sale  provided  for  in  said  Act,  and  the 
only  one  to  which  the  limitation  of  quantity  to  a  purchaser  is  made  applicable. 
According  to  the  view  the  board  must  have  taken,  there  would  be  two  sales 
of  land  under  the  act  in  every  case:  one,  when  the  application  to  purchase 
was  accepted  b3^the  board,  and  the  other,  when  the  deed  was  executed;  while 
the  act  itself  recognizes  the  former  transaction  as  the  sale,  and  the  latter,  as 
the  receiving  of  the  deed.  The  certificate  which  the  applicant  is  entitled  to 
receive  from  the  board,  upon  payment  to  the  board  of  one-third  of  the  pur- 
chase price,  and  executing  the  notes  for  the  two-thirds,  is  required  by  said 
section  6  of  said  act  to  show  that  he  has  purchased  the  land  therein  described, 
has  paid  a  certain  sum  thereon,  and  has  executed  the  promissory  note  for  a 
certain  other  sum  or  other  sums,  and  on  payment  of  such  notes,  principal,  and 
interest  will  be  entitled  to  a  deed  therefor.  The  legislature  evidently  intended 
that  when  the  certificate  of  purchase  was  issued  to  the  applicant,  the  purchase 
was  then  made,  and  I  do  not  see  how  the  act  can  be  construed  otherwise.  The 
policy  of  the  law,  no  doubt,  was  to  prevent  an  applicant  from  purchasing 
more  of  the  state  lands  than  the  quantity  mentioned;  but  it  could  hardly  have 
been  expected  that  it  would  be  the  duty  of  the  board  to  undertake  to  prevent 
their  transfer  after  they  were  sold.  Nor  will  a  refusal  upon  the  part  of  the 
board  to  execute  deeds  to  assignees  of  certificates  of  purchase  have  the  effect  to 
prevent  such  transfer,  or  restrict  parties  from  acquiring  such  an  amount  of 
v.l9p.no.l— 2 
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the  lands  as  they  may  desire  to  buy.  1%  can  have  no  other  result  than  to  em- 
barrass and  incommode  the  vendor  and  purchaser  in  the  transfer  of  the  title. 
If  the  vendor  were  not  permitted  to  assign  the  certificate,  and  thereby  en* 
able  the  purchaser  to  make  payment  of  the  amount  due  on  the  purchase  price, 
deliver  the  certificate  and  assignment  to  the  boards  and  receive  a  deed,  still 
he  could  make  such  payment  himself,  receive  the  deed  from  the  board,  ancf 
then  convey  the  land  to  the  purchaser.  This,  of  course,  would  necessitate 
the  making  and  recording  of  an  extra  deed,  and  the  cost  and  expense  thereof 
would,  in  three  cases  out  oiiouv,  fall  upon  the  vendor.  I  am  unable  to  per* 
ceive  how  the  public  good  could  be  subserved  by  requiring  such  a  course  to 
be  pursued.  It  appears  to  nie  that  it  would  be  liable  to  operate  more  injuri- 
ously than  beneficially.  But,  however  that  may  be,  I  am  satisfied  that  the 
said  act  will  not  admit  of  such  a  construction  as  will  render  it  necessary  to 
pursue  it.  The  language  of  said  section  11  of  the  act  is  as  plain  as  words  can 
make  it.  It  unmistakably  authorizes  an  assignment  of  the  certificate  of  sale, 
the  payment  by  the  assignee  of  the  balance  due  on  the  purchase  price  of  the 
land,  and  the  receipt  by  him  of  the  deed  therefor.  Nor  does  the  language  of 
the  section  require  the  assignee  or  purchaser  of  the  certificate  to  possess  any 
particular  qualifications  in  order  to  entitle  him  to  become  such  assignee  or 
purchaser;  and  the  attempt  upon  the  part  of  the  board  to  prescribe  the  qualifi- 
cations he  shall  possess,  or  conditions  upon  which  the  assignment  or  purchase 
shall  be  made,  is  a  usurpation  of  legislative  functions.  The  judgment  of  the 
circuit  court  awarding  the  mandamus  will  be  afiirmed. 


(3  Wash.  T.  369) 

Meeker  i7.  Gilbebt. 
(Supreme  C&wrt  of  Washington  TerrUory.    January  18, 1888. 

1.  Injunotiox— Whbn  Lies— Adbquatb  Lboai<  Rbhbdt. 

A  complaint  averring  that  defendant,  an  adjoining  land-owner,  had  removed  the 
division  fence  between  them  over  onto  plaintiffs  s  land,  and  withholds  possession  of 
so  much  thereof  as  is  thus  inclosed,  thereby  obstructing  a  way  used  by  plaintiff  to 
reach  other  portions  of  his  farm,  to  his  great  damage,  etc,  states  a  cause  of  action 
at  law  under  Code  Wash.  T.  c.  46,  for  the  recovery  of  interests  in  real  property; 
and  equitable  reUef  by  injunction  will  not  be  granted.  The  fact  that  the  aUega- 
tions  of  irreparable  injury,  inadequate  remedy  at  law,  and  multiplicity  of  suits  not 
being  sustained  by  the  case  as  made,  were  not  denied  by  defendant,  is  ImmateriaL 

2.  Jury— Right  to  Jury  Taii-Lr— What  Amounts  to  Waiver. 

Code  Wash.  T.  §  204,  provides  that  "^an  issue  of  fact  shaU  be  tried  by  a  jury  un- 
less  a  jury  trial  be  waived, "  and  that "  a  waiver  shall  be  by  stipulation  of  the  parties 
filed,  or  by  oral  consent  of  the  parties  in  open  court  entered  of  record:  '^  and  section 
245  provides  that  it  may  also  be  waived  by  "*  failure  to  appear  at  the  trial. "  Defend- 
ant demanded  a  jury  on  the  original  complaint,  but,  after  it  had  been  amended, 
went  to  trial  without  redemanding  a  jury,  but  requested  the  appointment  of  a  re- 
porter.   Heldy  that  section  204  is  mandatory,  and  there  was  no  waiver. 

Appeal  from  Second  district  court. 

Action  by  John  Gilbert  against  L.  Meeker,  praying  an  injunction  to  restrain 
certain  threatened  trespasses.    Judgment  for  defendant.    Plaintiff  appeals. 
B,  F,  Dennison,  for  appellant.     Gilbert  <&  Gearin,  for  appellee. 

Jones,  C.  J.  In  the  brief  of  appellee  (the  plaintiff  below)  he  states  his 
complaint  as  follows:  **That  on  and  prior  to  January  17,  1878,  James  Oai1;y» 
Sr.,  was  the  owner  in  fee  of  the  donation  land  claim  No.  37,  and  that  about 
said  date  he  conveyed  to  James  Carty,  Jr.,  a  portion  thereof,  described  as  fol- 
lows: *  Being  parts  of  sections  18  and  19,  in  township  4  N.,  R.  1  E.,  and  sec- 
tion 24,  in  township  4  N.,  R.  1  W.,  and  being  the  south  half  of  the  donation 
claim  of  James  Carty,  St.,  Lot.  No.  195,  which  said  half  of  said  donation 
claim  is  more  particularly  bounded  and  described  as  follows:  Beginning  in 
section  24,  Tp.  4  N.,  R.  1  W.,  at  an  ash  tree  on  the  right  bank  of  Lake  river 
at  a  point  16  chains  north,  and  6.27  chains  west,  of  the  north-west  comer  of 
Arthur  Quigley's  donation  land  claim,  the  said  point  being  the  south-west 
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comer  of  the  donation  land  claim  of  said  James  Carty;  thence  east  87.50 
chains,'  etc.,  [around  the  south  half.]  That»  prior  to  said  conveyance,  they 
mutaally  agreed  on  the  division  line  from  the  point  where  the  ash'tree  in  said 
deed  named  stood  on  the  bank  of  Lake  river,  for  a  distance  of  about  600 
yards,  to  where  the  line  intersects  the  county  road,  runniQg  across  the  claim, 
and  caused  the  same  to  be  surveyed,  and  marked  on  the  ground  by  stakes. 
That  James  Carty,  Jr.,  thereupon  entered  into  possession,  and  remained  in 
possession,  of  the  same  until  on  or  about  March  20,  1874,  when  he  sold-  and 
conveyed  to  P.  O'Leary  by  the  same  description  as  in  the  deed  to  him,  except 
that  the  land  is  described  as  beginning  at  a  point  16  chains  north,  and  6.27 
chains  west,  of  the  south- west  corner  of  said  claim,  and  no  mention  is  made  of 
said  ash  tree.  That  O'Leary  entered  into  possession  of  said  land  the  same  as 
his  grantor  had  held,  and  remained  in  possession  until  on  or  about  August  28, 
1375,  when  he  sold  and  conveyed  the  same  to  Stephen  Shobert  by  description 
the  same  as  in  his  deed  from  Jas.  Carty,  Jr.,  and  that  Shobert  then  entered 
into  possession  of  the  same  land  as  held  by  his  grantor.  That  all  of  said  par- 
ties to  said  conveyances,  in  purchasing  said  land  from  their  respective  gran- 
tors, had  said  line,  so  far  as  the  same  was  surveyed  and  marked,  pointed  out 
to  them  as  the  division  line,  and  recognized  the  same  as  such;  and  in  all  of 
said  conveyances  the  parties  granting  conveyed  with  reference  to  said  line  so 
marked  as  the  division  line,  and  the  grantees  therein  took  to  said  line  as  such 
division  line,  and  with  the  understanding  and  belief  that  the  same  was  the 
true  division  line,  and  they  entered  Into  possession  of  said  south  half  of  said 
claim,  and  held  and  occupied  the  same  up  to  said  division  line  as  the  division 
line  and  the  north  boundary  of  their  land.  That  said  Stephen  Shobert,  in  the 
fall  of  1875  or  early  in  1876,  erected  upon  said  division  line,  so  marked  and 
staked,  a  rail  fence  from  said  county  road,  a  distance  of  about  300  yards,  and 
up  to  the  head  of  a  lake  covering  the  westermost  portion  of  said  land,  and  said 
fence,  so  erected  by  him,  remained  upon  said  land  as  a  line  or  division  fence 
between  the  north  and  south  halves  of  said  claim  until  the  commission  of  the 
wrongful  acts  of  the  defendant  hereinafter  referred  to.  That  on  or  about  the 
4th  day  of  April,  1883,  the  said  Stephen  Shobert  sold  and  conveyed  said  south 
half  of  said  claim  to  the  defendant,  and  in  his  deed  therefor  described  the 
same  as  in  the  deed  from  O'Leary  to  Shobert.  That  at  the  time  of  said  con- 
veyance, and  prior  thereto,  Stephen  Shol>ert  pointed  out  to  defendant  as  the 
division  line  of  said  donation  claim,  and  as  the  north  boundary  of  defendant's 
land,  the  said  rail  fence,  and  the  direction  of  the  same,  projected  to  Lake  river, 
and  the  defendant  so  purchased  the  same,  with  the  understanding  that  such 
was  his  north  boundary  line.  That  the  defendant  and  O'Leary,  by  agreement, 
in  January,  1834,  caused  said  division  line  to  be  surveyed,  and  completed 
said  division  fence,  at  their  joint  expense,  from  the  end  of  the  rail  fence,  and 
in  a  line  with  it,  and  on  the  line  of  the  original  survey,  and  the  the  position 
of  the  ash  tree;  and  said  boundary  fence,  so  made,  was  recognized  by  defend- 
ant as  his  north  boundary  fence  until  the  commission  of  the  wrongful  acts 
complained  of.  That  in  J  une,  1884,  plaintiff  purdiased  the  north  half,  through 
mesne  conveyance,  from  James  Carty,  Sr.,  and  his  heirs,  and  in  his  deed  the 
same  was  described  thus:  •  Beginning  at  a  point  in  sec.  24,  Tp.  4  N.,  R.  1  W., 
16  chains  north,  and  6.27  chains  west,  of  the  south-west  corner  of  the  dona- 
tion land  claim  of  James  Carty,  Sr.,  said  point  of  beginning  being  on  Lake 
river;  and  running  thence  east,'  etc.,  [around  the  north  half.]  That  said  land, 
so  inclosed  on  the  south  boundary  by  said  fence  made  by  Shobert,  and  said 
fence  made  by  O'Leary  and  defendant,  was,  until  the  commission  of  the  wrong- 
ful acts  complained  of,  in  the  actual,  open,  notorious,  and  peaceable  possession 
of  plaintiff  and  of  bis  grantors.  That,  immediately  north  of  said  fence,  the 
plaintiff  and  b'is  grantors  have,  since  1876,  used  a  road  by  which  they  have 
hauled  farm  products  and  goods  to  and  from  their  steam-boat  landing  on  Lake 
river,  and  have  had  access  to  the  county  road,  and  that  plaintiff  has  constant 
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need  of  said  road,  and  the  same  is  his  only  means  of  access  to  Lake  river  or 
said  landing,  on  account  of  a  lake  which  extends  across  the  farm,  and  separates 
the  lower  part  of  the  farm  and  Lake  river  from  the  upper  part  of  the  farm, 
where  the  buildings  are.  That  the  lake  extends  nearly  to  the  fence;  and  the 
road,  where  it  crosses  the  head  of  the  lake,  has  been  made  at  great  expense 
and  trouble.  That  the  defendant,  claiming  that  his  fence  was  not  on  the  true 
division  line,  and  tiiat  the  true  division  line  was  about  15  feet  to  the  north,  bat 
well  knowing  the  premises,  did,  on  October  8, 1885,  wrongfully  and  unlawfully 
break  and  enter  upon  plaintiff's  land,  and  with  force  did  break  and  tear  down 
said  rail  fence  built  by  Siiobert,  and  did  construct  the  same  on  plaintiff's  land, 
at  a  distance  of  about  fifteen  feet  north  from  where  the  same  had  stood,  and 
thereby  closed  up  the  portion  of  plaintiff's  road  lying  next  thereto,  and  took 
possession  of  and  closed  up  plaintiff's  gate  at  the  county  road,  and  that  the 
defendant  threiitens  to  and  is  about  to  tear  down  the  remainder  of  the  fence, 
the  post  and  board  fence,  and  erect  the  same  upon  the  plaintiff's  land,  15  feet 
further  north,  and  take  possession  of  and  inclose  the  remainder  of  plaintiff's 
road  to  said  river  and  said  landing,  and  prevent  his  access  to  said  landing, 
and  the  portion  of  his  farm  lying  beyond  the  lake.  That  there  is  no  other 
place  where  the  plaintiff  can  construct  a  road  across  the  lake,  or  reach  his 
landing,  or  any  landing  on  his  river  front,  save  by  the  outlay  of  a  large  sum 
of  money  and  great  labor  and  expense.  That  all  of  said  acts  have  been  done 
with  violence,  and  a  large  force  of  men,  and  without  the  consent  of  the  plain- 
tiff. That  said  beginning  point  of  the  division  line  and  the  western  terminus 
of  said  board  fence  is  16  chains  north,  and  6.27  chains  west,  of  the  south-west 
corner  of  said  donation  claim  as  the  same  was  originally  surveyed,  and  as  the 
same  was  recognized  and  acquiesced  in  by  defendant  and  his  grantora  in  pos- 
session, and  the  owners  of  the  Quigley  donation  claim,  adjoining  it  on  the 
south,  for  at  least  20  years  before  the  commencement  of  the  suit,  and  as  recog- 
nized and  acquiesced  in  by  all  the  parties  to  the  conveyances  mentioned  in  this 
complaint.  That  by  reason  of  the  premises,  and  the  conduct  of  defendant  in 
constructing  the  line  fence,  by  agreement  with  O'Leary,  etc.,  and  by  acquiesc- 
ing in  and  recognizing  same  as  division  line,  he  is  estopped  from  now  claim- 
ing to  the  contrary  The  plaintiff  has  no  adequate  or  speedy  remedy  in  the 
premises  save  by  the  injunction  and  decree  of  the  court;  and,  unless  restrained 
by  the  decree  of  the  court,  the  defendant  will  carry  out  his  said  threats,  and 
deprive  plaintiff  of  the  use  of  said  properly  and  easements,  the  damage  whei*eof 
will  be  irreparable.  Wherefore,  inasmuch  as  plaintiff  has  no  speedy  or  ade- 
quate remedy  at  law,  and  to  prevent  multiplicity  of  suits  and  irreparable  in- 
jury, plaintiff  prays  for  a  decree  requiring  defendant  to  restore  said  fence  so 
moved,  and  that  tlie  line  where  the  same  stood  be  decreed  to  be  the  true  di- 
vision line,  and  that  defendant  be  restrained  from  removing  the  board  fence, 
or  obstructing  such  raised  road  to  the  landing,  pending  suit,  and  that  the  in- 
junction be  made  perpetual. " 

The  answer  denied  that  thedivision  line  was  as  claimed  by  plaintiff.  Denied 
that  the  grantors  of  defendant  had  held  with  reference  to  said  line  or  said 
fence  as  the  north  boundary  of  defendant's  land.  Admitted  the  moving  of 
the  rail  fence,  but  denied  that  defendant  had  entered  on  plaintiff's  land.  Did 
not  deny  that  he  threatened  to  move  the  board  fence  to  the  same  line,  but  al- 
leged that  the  fence,  so  moved,  was  still  upon  defendant's  land,  and  that  the 
division  line  was  still  to  the  north  of  the  fence  as  moved;  that  the  rail  fence 
built  by  Shobert  was  not  on  the  true  line;  that  Shobert  did  not  know  where 
the  line  was,  nor  where  the  line  alleged  to  have  been  marked  and  surveyed 
was,  as  no  visible  marks  of  the  same  could  be  fo.ind.  Denied  that  defendant 
purchased  from  Shobert  on  the  understanding  that  the  fence  was  on  the  line, 
or  that  Shobert  pointed  out  the  same  as  the  line.  Denied  that 'Quigley  and  the 
owners  of  the  Oarty  claim  have  ever  acquiesced  in  the  line  of  division  between 
the  two  claims;  that  the  line  marked  and  surveyed  in  1873  was  not  16  chains 
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north  of  the  south  boundary  of  daid  claim,  but  was  an  erroneous  line,  and  no 
Tisible  marks  of  said  line  exist  or  have  existed  for  many  years.  The  defend- 
ant made  no  denial  of  the  allegation  of  plaintiff  that  he  had  no  remedy  at  law, 
nor  did  he  in  the  answer  plead  that  plaintiff  had  a  remedy  at  law.  There  are 
other  denials  in  the  answer,  and  an  allegation  that  defendant  was  the  owner 
of  the  land  in  question  at  the  time  of  the  alleged  trespass,  and  that  he  took 
possession  of  it,  and  retains  it  as  his  own.    There  was  a  reply. 

Th^'se  pleadings  obviously  make  up  such  an  action  and  issue  as  is  specified 
in  chapter  46  of  the  Code.  The  pleadings  are  unnecessarily  lengthy,  and 
contain  much  of  recital,  evidence,  and  argument  that  might  well  have  been 
omitted.  A  large  portion  of  these  recitals  in  the  complaint  are  evidently  made 
on  the  supposition  that  by  a  bill  in  equity  this  plain  action  at  law  may  be 
changed  to  one  of  an  equitable  nature;  and  much  stress  is  placed  upon  the 
stiitements  in  the  complaint  "that  plaintiff  has  no  adequate  or  speedy  remedy 
save  by  injunction  and  decree  of  this  court,  and,  unless  restrained,  defendant 
will  carry  out  his  threat,  and  deprive  plaintiff  of  the  use  of  his  property,  to 
his  Irreparable  damage.  Wherefore,  inasmuch  as  plaintiff  has  no  speedy  and 
adequate  remedy  at  law,  and  to  prevent  multiplicity  of  suits  and  irreparable 
injury,  plaintiff  prays,"  etc.  These  statements  are  not  denied  in  the  answer, 
and  are  therefore  claimed  to  be  admitted,  but  it  is  quite  apparent  that  there 
is  no  such  thing  in  this  case  as  'Mrreparable  injury,  multiplicity  of  suits,  or 
inadequacy  of  remedy  at  law."  Chapter  46  of  the  Code  of  Washington  pro- 
vides a  plain  and  adequate  remeily.  Any  person  having  a  valid  interest  in 
real  property,  and  a  right  to  the  possession  thereof,  may  recover  the-same  in 
the  action  provided  for  in  that  chapter,  and  damages  for  withholding  the  same. 
It  is  not  claimed  that  the  defendant  is  pecuniarily  irresponsible,  and  there 
need  be  no  multiplicity  of  suits.  The  action  provided  for  by  this  chapter  is 
one  to  be  tried  by  a  jury,  and  we  are  satisfied  that  all  the  material  allegations 
in  the  pleadings  here  being  considered  together  brings  the  case  within  its 
provisions.  The  long  recitals  of  evidence,  and  the  form  of  the  prayer  to  the 
complaint,  and  similar  faults  in  the  answer,  cannot  be  made  to  reach  far 
enough  to  take  the  case  out  of  the  statute,  and  transform  it  into  a  suit  in  equity. 
The  act  of  1885-86  was  not  pjissed  until  after  this  action  was  commenced;  and, 
if  it  had  been,  the  facts  alleged  here  as  the  cause  of  action  would  not  bring  it 
within  the  provisions  of  that  act.    Id.  §  1. 

It  is  admitted  that  the  defendant  demanded  a  trial  by  jury  at  a  time  when 
the  cause  was  pending  on  an  original  complaint  and  answer  in  the  court  be- 
low, but  it  is  claimed  that  afterwards  plaintiff  amended  his  complaint  in  or- 
der to  make  his  grounds  for  equitable  relief  more  fully  appear,  and  that  de- 
fendant answered  that  complaint,  and  went  to  trial  without  again  demanding 
a  jury,  and  thereby  waived  his  right.  It  seems  to  be  contended,  also,  that  he 
waived  his  right  by  requesting  the  appointment  of  a  reporter  to  take  the  tes- 
timony. Chapter  46  of  the  Code;  as  already  said,  provides  for  a  jury  trial  in 
actions  of  this  character.  Other  provisions  of  the  Code  relating  to  jury  trials 
are  as  follows:  Sec.  204.  "An  issue  of  fact  shall  be  tried  by  a  jury,  unless 
a  jury  trial  be  waived.  The  waiver  of  a  jury  shall  be  by  stipulation  of  the 
parties  filed,  or  the  oral  consent  of  the  parties  given  in  open  court,  antl  en- 
tered in  the  records."  A  proviso  m:ikes  these  provisions  inapplicable  to  equi- 
table causes.  Sec.  245.  "Trial  by  jury  may,  with  the  consent  of  the  court,  be 
waived  by  the  several  parties  in  the  manner  following:  (1)  By  failing  to  ap- 
pear at  the  trial;  (2)  by  written  consent,  in  person  or  by  attorney,  filed  with 
the  clerk ;  (3j  by  oral  consent  in  open  court  entered  in  the  minutes. "  That  the 
provisions  or  the  Code  in  this  case  were  followed,  and  a  jury  waived  in  any 
of  the  modes  specified,  is' not  contended.  The  claim  is  simply  that  he  waived 
it  by  not  redemanding  a  jury  after  the  pleadings  were  amended,  and  by  re- 
questing the  appointment  of  a  reporter.  There  seems  to  be  no  eleqaent  of 
waiver  in  the  last  ground  staled.    A  request  for  a  reporter  may  as  w^U  be 
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made  in  a  case  tried  by  a  jury  as  in  one  tried  by  the  court,  and  is  as  frequent 
in  practice  in  one  as  the  other.  It  is  no  more  a  characteristic  of  a  court  of 
equity  than  a  court  of  law»and  is  without  any  significance  in  the  respect  here 
claimed  in  any  case.  If  it  be  true  that  a  jury  may  be  waived  by  mere  silence, 
it  would  seem  that  some  provision  would  have  been  made  in  the  Code  to  tliat 
effect.  The  legislature  have  carefully  provided  that  a  jury  may  be  waived,  by 
consent  of  the  court,  by  written  stipulation  filed,  or  orally  in  open  court,  if 
entered  on  the  record.  It  would  seem  that  no  positive  enactment  would  be 
necessary  to  make  either  of  these  modes  an  effectual  waiver,  and  yet  we  are 
asked  to  say  that  mere  silence  is  a  waiver  when  not  so  made  by  statute.  As 
a  matter  of  practice,  and  with  seeming  justice  to  a  party,  such  silence,  when 
a  case  is  called  for  trial,  might  well  be  held  to  be  a  waiver ;  and  the  reason  of  the 
matter  commends  itself  to  our  judgment,  and  would  prevail,  were  it  not  for  the 
positive  terms  of  the  Code,  and  the  consideration  that  the  legislature,  in  these 
provisions,  wtiereby  parties  are  to  bind  themselves  by  solemn  record,  must 
have  intended  the  exclusion  of  other  modes  of  Vaiver.  At  least,  these  pro- 
visions seem  to  exclude  the  idea  of  a  waiver  by  silence. 

It  is  not  without  regret  that,  in  a  case  of  as  small  pecuniary  moment  as  the 
present  one,  we  feel  compelled  to  reverae  the  judgment  below;  but,  if  we  are 
right  In  our  conclusions,  no  other  course  is  open.  Let  the  findings  and  judg- 
ment herein  be  vacated,  and  the  cause  be  remanded  for  a  new  trial. 

Langford,  Turner,  and  Allyn,  JJ.,  concur. 

ON  REHEARING. 
(January  24, 18S8.) 
Jones,  C.  J.  Appellee  files  a  petition  for  a  rehearing  in  this  action,  and 
under  section  483  of  the  Code  such  petition  is  the  argument  of  the  petitioner 
in  support  of  the  application.  The  adverse  party  is  not  heard,  unless  the 
court  deems  a  reply  to  the  argument  necessary.  The  petitioner  now  claims 
that,  on  a  full  consideration  of  the  authorities  by  him  cited,  it  will  appear 
that  this  is  a  case  for  equitable  relief,  and  he  presents  a  review  or  statement 
of  the  facts  in  the  case.  We  gave  particular  attention  to  the  facts  before 
writing  the  opinion,  and  it  is  not  necessary  here  to  review  or  state  them. 
We  understand  the  rule  to  be  that  equity  will  not  relieve  against  a  mere  tres- 
pass, or  threat  of  trespass,  wlien  the  injury  is  not  irreparable,  or  axiestruction 
of  the  estate  involved.  If  the  injury  may  be  compensated  perfectly  by  dam- 
ages recovei-able  by  ordinary  course  of  law.  and  possession  maintained  or  re- 
covered by  legal  proceedings,  how  can  it  be  said  that  there  is  a  destruction  of 
the  inheritance  or  a  remediless  injury?  Even  in  the  liberal  practice  now 
prevailing,  a  court  of  equity  will  not  except  such  a  case  from  this  rule,  un- 
less, indeed,  it  may  be  in  an  exceptionally  strong  case,  and  even  then  it  goes 
upon  the  ground  of  Irreparable  injury  or  urgent  necessity.  Waste  may  be 
restrained  where  one  party  is  in  possession  and  an  action  at  law  is  pending  to 
try  the  title;  but  that  does  not  change  tlie  action  at  law  to  one  in  equity. 
Under  our  system,  there  is  but  one  form  of  action,  denominated  a  civil  action, 
and  the  facts  alleged  in  the  pleadings  are  alone  to  be  looked  to,  to  ascertain 
whether  the  relief  is  to  be  equitable  or  legal.  The  form  or  manner  of  the  al- 
legations has  no  significance  in  that  regard;  the  prayer  of  the  plaintiff  or  de- 
fendant is  without  weight;  the  manner  in  which  the  parties  may  have  thought 
best  to  treat  it  in  their  pleadings  is  unimportant.  The  question  is  as  to  the 
facts  alleged.  In  some  of  the  states,  under  another  system,  a  demurrer  to  a 
bill  is  allowed  on  the  ground  that  there  is  no  equity  apparent,  but  here  that 
is  not  a  ground  of  demurrer;  and  whatever  the  form  of  the  pleadings,  what- 
ever the  prayer  may  be,  the  question,  so  far  as  the  sufficiency  of  the  allega- 
tions is  concerned,  is,  do  the  pleadings  state  facts  sufficient  to  constitute  a 
cause  of  action,  if  it  is  raised  by  demurrer  to  a  complaint,  or  to  constitute  a 
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defense,  if  it  be  interposed  to  an  answer?  If  irrelevant  or  redundant  matter 
is  alleged*  it  may  be  stricken  out  on  motion;  but  the  adverse  party  may  dis- 
regard it,  and  answer  to  the  merits,  if  he  so  prefers;  and,  even  if  he  answers 
such  matter,  it  does  not  change  the  character  of  the  irrelevant  or  redundant 
matter.  The  matetial  facts  are  still  ot  controlling  force.  In  the  answer  of 
the  defendant,  the  question  cannot  be  raised,  for  he  can  do  only  two  things  in 
his  answer,  viz.:  dejiy  the  allegations  of  the  complaint,  and  allege  new  mat- 
ter constituting  a  defense  to  the  facts  in  the  complaint;  or  allege  facts  con- 
stituting a  counter  claim.  It  is  true,  if  any  of  the  grounds  of  demurrer  speci- 
fied in  section  77  of  the  Code  do  not  appear  on  the  face  of  the  complaint,  the 
objection  may  be  taken  in  the  answer,  but  the  matter  here  urged  is  not  ground 
of  demurrer  under  that  section,  and  cannot,  therefore,  be  raised,  either  by  de- 
murrer or  answer.  We  are  not  without  notice  of  decisions  to  the  effect  that, 
where  the  parties  go  to  trial  without  raising  the  question  as  to  whether  this 
action  was  one  at  law  or  in  equity,  they  are  said  to  have  waived  it,  and  can- 
not raise  it  on  appeal.  We  are  cited  to  Culver  v.  Rodyers,  33  Ohio  St.  537» 
but  in  that  case  the  court  expressly  states  that  the  question  ought  to  have  been 
raised  by  demurrer  or  answer,  which,  as  we  have  seen,  cannot  be  done  here; 
and  also  the  court  seems  to  hold  that  it  was  a  doubtful  question  whether  the 
plaintiff  was  not  as  of  right  entitled  to  equitable  relief;  and  it  is  not  disputed 
that  if  there  existed  under  our  practice  a  demurrer  to  the  relief  asked,  and 
such  demurrer  was  not  interposed,  the  defendant  would  be  concluded,  unless 
saved  by  a  statutory  provision.  The  cases  cited  in  the  Ohio  case  seem  to  go 
on  the  same  ground.  In  Stout  v.  Cook,  41  111.  447,  the  court  proceeds  on  the 
same  theory  as  in  the  Ohio  case;  and  so,  also,  the  case  of  Boorman  v.  SunnucTis, 
42  Wis.  233,  which,  as  the  court  holds,  was  a  case  of  equitable  cognizance. 
The  rule  in  Oregon  is  the  same,  and  for  tho  same  reason,  viz.,  the  question 
should  have  been  raised  by  demurrer;  and  so  with  other  authorities  cited. 

Counsel  now  also  asks  a  rehearing  upon  the  question  of  waiver  of  a  jury 
by  silence.  We  have  re-examined  the  question  to  the  full  extent  possible  u nder 
the  limitations  of  time  and  opportunity  to  consult  authorities  open  to  us,  and 
are  satisfied  with  our  former  ruling.  We  find  no  decision,  under  a  statute 
similar  toourown,]n  which  the  rule  contended  for  is  asserted.  Code,  §  204. 
It  is  true,  there  are  apparently  cases  sustaining  such  a  waiver  under  statutes 
similar  to  section  245  of  our  Code.  It  seems  to  be  so  in  California;  but  our 
section  204  is  mandatory,  and  there  is  nothing  in  this  record  showing  a 
waiver  in  the  methods  there  provided.  An  examination  of  the  numerous  au- 
thorities cited  by  appellee  strengthens  our  convictions  as  to  the  correctness  of 
our  conclusions  upon  the  points  decided.    A  rehearing  is  denied. 

Turner,  Axlyn,  and  Lanoford,  JJ.,  concur. 

(3  Wa«b.  T.  860) 

LocKETT  et  al.  v.  Baxter  et  al. 

(Supreme  Court  of  Washington  Territory.    January  16, 188S.) 

Paotors  and  Bbokbrs— Advances  to  Pkincipai^-Rioht  to  Hold  Conbionicbnt. 

A  factor  to  whom  the  principal  is  indebted  on  account  of  advances  on  consign- 
ments is  not  liable  for  loss  from  a  falling  market  occasioned  by  his  holding  a  oon< 
signment  against  which  a  time-draft  was  drawn  after  maturity  of  the  draft,  as  he 
has  a  lien  on  the  consignment  for  reimbursement. 

Error  to  Third  district  court. 

Action  by  W.  &  J.  Lockett  against  S.  Baxter  &  Co.  to  recover  a  balance  al- 
leged to  be  due  on  account.  Judgment  for  defendants,  and  plaintiffs  bring 
error. 

Siruve,  Haines  &  McMicken,  for  plaintiffs  in  error.  C.  H.  Harford,  for 
defendants  in  error. 
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Turner.  J.  The  plaintiffs  in  error  (plaintiffs  below)  are  oomroission  mer- 
chants in  Liverpool,  England,  and  the  defendants  in  eiTor  are  merchants  in 
Seattle,  W.  T.  The  plaintiffs  acted  as  factors  for  defendants  in  the  sale  of 
hops,  hides,  furs,  and  other  merchandise  shipped  bj  the  latter  to  England  for 
sale;  aid  they  also  purchased  goods  for  and  on  account  of  the  defendsints,  and 
advanced  money  to  them.  The  dealings  between  the  parties  extended  from 
May,  1877,  until  November,  1881.  On  the  last-named  date,  the  plaintiffs 
c' aimed  that  there  was  due  tiiem  from  the  defendants,  as  a  balance  of  account 
arising  out  of  the  dealings  aforesaid,  the  sum  of  $7,484.05;  and  this  suit  was 
commenced  to  recover  that  balance,  with  interest.  On  the  trial  below,  de- 
fendants claimed  that  the  plaintiffs  had  not  been  diligent  in  the  sales  of  mer- 
chandise consigned  to  them,  and  Insisted  that  the  latter  had  negligently  held 
certain  consignments  of  hops  on  a  falling  market,  and  had  thus  realized  less 
than  could  have  been  realized  if  sales  had  been  made  promptly.  The  instruc- 
tion of  the  trial  court  on  this  point  was  as  follows:  "The  defendants  claim 
that  they  drew  drafts  upon  W.  &  J.  Lockett  against  each  shipment  of  hops, 
payable  sixty  days  after  presentation  of  the  draft  in  Liverpool.  And  defend- 
ants further  claim  that  each  shipment  was  received  in  Liverpool  before  the 
maturi  ty  of  the  drafts.  And  defendants  further  claim  that  the  hop  market  was 
gradually  declining  continuously  after  the  receipt  of  the  hops  until  August* 
1880,  when  the  accounts  were  rendered  for  the  hops  shipped  in  1879,  and  that 
the  defendants  gave  no  instructions  to  W.  &  J.  Locltett  whatever  as  to  the  time 
of  the  sale  of  the  various  shipments  of  hops  until  in  June  or  July,  1880.  If 
you  find  such  to  be  the  facts  from  the  evidence,  the  court  instructs  you  that 
it  was  the  duty  of  the  factors,  W.  &  J.  Lockett,  and  their  brokers,  to  sell  the 
hops  remaining  unsold,  of  each  shipment,  at  the  maturity  of  each  draft,  at  the 
then  market  price;  and  that  if  the  said  W.  &  J.  Lockett,  or  their  brokers,  held 
the  hops  on  a  ftUling  market,  after  the  maturity  of  said  drafts,  and  sold  them 
for  less  than  their  market  value  at  the  time  of  the  maturity  of  said  drafts,  then 
the  said  W.  &  J.  Lockett  should  account  to  the  defendants  for  the  differ- 
ence between  what  said  hops  were  sold  for  and  their  market  value  at  the  ma* 
turity  of  said  drafts. " 

We  do  not  think  that  this  instruction  stated  the  law  of  the  case  correctly. 
At  the  times  when  most  of  the  shipments  of  hops  were  made,  the  balances  of 
the  account  between  plaintiffs  and  defendants  were  in  favor  of  the  former. 
The  sums  thus  represented,  together  with  the  amounts  of  drafts  drawn  against 
consignments  at  time  of  shipments,  which  drafts  were  invariably  accepted  by 
plaintiffs,  created  balances  in  favor  of  the  latter,  at  the  time  of  the  receipt  of 
some  of  the  consignments,  largely  in  excess  of  the  value  of  the  consignments. 
The  plaintiffs  thus  acquired  a  special  property  in  such  consignments,  and  they 
^leld  the  hops  for  their  own  indemnity,  as  well  as  for  the  benefit  of  the  de- 
fendants. They  were  clothed  with  the  right  to  sell  at  such  times  as,  in  the  ex- 
ercise of  a  sound  discretion,  and  in  accordance  with  the  usage  of  trade,  they 
deemed  best  to  secure  indemnity  to  themselves,  and  to  promote  the  interests 
of  their  consignors.  Brovm  v.  McOran,  14  Pet.  479;  Feild  v.  Fai-rington, 
10  Wall.  141.  The  rule  of  diligence  declared  by  the  learned  judge  below  was 
much  more  onerous  than  above  stated,  and  for  that  reason  the  instruction  was 
erroneous.  As  the  principal  question  in  the  case  concerned  the  action  of  the 
plaintiffs  in  the  sales  of  hops,  and  as  the  discrepancy  between  the  sums  real- 
ized by  plaintiffs  and  the  sums  which  it  was  churned  should  have  been  realized 
by  them  was  quite  large,  the  error  of  the  court  must  have  operated  injuri- 
ously to  them.  We  do  not  deem  it  important  to  notice  other  questions  pre- 
sented on  the  record  and  argued  by  counsel.  They  will  probably  not  again 
arise  on  a  trial  of  the  case.  The  judgment  of  the  court  below  is  reversed,  and 
the  cause  remanded  for  a  new  trial. 

Jones,  C.  J.,  and  Langford  and  Allyn,  J  J.,  concur. 
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(3  WasB.  T.  353) 

Columbia  &  P.  S.  B.  Co.  v.  Hawthobn. 

(SuprcTue  Court  of  WnshirmUm  Territory.    January  16, 1888.) 

1.  Master  and  Servant— Dbfectivb  Appliances— Knowledge  of  Master. 

Plaintiff,  an  employe  of  defendant,  was  injured  by  the  falling  of  a  pulley,  caused 
by  a  wheel  working  from  its  shaft  impinging  upon  and  unscrewing  the  nut  hold- 
ing it  on  the  shaft.  The  nut  should  have  oeen  so  fastened  that  the  friction  would 
tighten  it.  The  defect  was  known  to  defendant,  but  not  to  plaintiff.  Held,  that 
the  injury  was  caused  by  a  latent  defect,  for  which  defendant  was  liable. » 

2.  Same— Evidence — Admissions. 

In  an  action  for  such  injury,  evidence  that,  after  the  accident,  defendant  put 
plank  under  the  pulley,  to  arrest  its  fall  in  the  future,  is  admissible  as  an  admis- 
sion against  interest. 
8.  Same— Loss  op  Ability  to  Work— Nature  of  Work. 

Under  an  allegation,  in  such  case,  that  plaintiff  cannot  follow  his  business  by 
reason  of  the  injury  complained  of,  evidence  as  to  what  particular  kind  of  business 
he  is  deprived  of  is  admissible;  no  motion  to  make  more  definite,  or  for  a  bill  of 
particulars,  having  been  made. 

4.  Same— Instructions— Servant's  Knowledge  of  Danger. 

In  such  action  an  instruction  that,  if  plaintiff  knew  of  apparent  danger  of  any 
kind,  he  cannot  recover,  is  properly  refused." 

5.  Same— Instructions— When  Appliances  are  Defectivb. 

In  such  action  an  instruction  that  such  machines  had  been  considered  safe  when 
babitted  and  oiled  is  properly  refused,  as  failure  to  keep  the  machine  in  question 
oiled  could  not  have  contributed  to  the  injury. 

6.  Same — Proximate  Cause  of  Injury. 

In  such  action  an  instruction  that  if  plaintiff  was  disabled  by  heart  disease,  even 
though  caused  by  the  accident,  he  could  not  recover,  is  properly  refused. 

7.  Same— Continuous.  Use— Presumption  of  Safety. 

In  such  action  an  instruction  that,  if  the  machine  hi^  been  in  use  several  years, 
it  should  be  deemed  safe,  is  properly  refused,  it  appearing  that  it  had  been  dan< 
gerous  during  the  whole  time  of  its  use.^ 

8.  Trial— Improper  Remarks  of  Counsel— How  Objected  to. 

An  exception  to  improper  remarks  of  counsel  in  argument  to  the  jury  is  not  well 
taken  when  no  instructions  as  to  how  the  jury  shall  consider  such  remarks  are  re- 
quested. 

9.  Same— Instructions—Modification. 

A  modification  necessary  to  certain  numbered  instructions  is  properly  given  in 
instructions  of  a  different  number. 

10.  Same— Direction  to  Find— Discretion  of  Trial  Court. 

A  dir-  ;cion  to  the  jury  to  find  special  facts  is  a  matter  within  the  discretion  of 
the  court. 

11.  Witness— Examination— Consent  that  Wife  shall  Testify. 

A  husband  who  calls  his  wife  as  a  witness,  and  questions  her,  thereby  consents 
that  she  may  testify. 

12.  Damages- When  not  Excessive— Permanent  Loss  of  Health. 

Where  one  is  entirely  deprived  of  health,  and  ability  to  labor  for  life,  by  a  personal 
injury,  a  verdict  of  |10,000  damages  is  not  excessive.^ 

Appeal  from  Third  district  court. 

Action  for  personal  injuries,  brought  by  Willai^  C.  Hawthorn  against  the 
Columbia  &  Puget  Sound  Railroad  Company.  Judgment  for  plaintiff,  and 
defendant  appeals.  ^ 

^  As  to  the  duty  of  a  master  to  furnish  safe  machinery,  and  to  disclose  to  the  servant 
latent  defects  therein,  see  Berger  v.  Railway  Co.,  (Minn.)  38  N.  W.  Rep.  814,  and  note; 
Foster  V.  Pusey,  (Del.)  14  Atl.  Rep.  545,  and  note. 

*  As  to  a  servant's  assumption  of  the  risks  of  his  employment,  and  the  effect  of  his 
knowledge  of  danger,  on  his  right  to  recover  for  injuries,  see  Luke  v.  Mining  Co., 
(Mich.)  39  N.  W.  Rep.  11,  and  note;  Judkins  v.  Railroad  Co.,  (Me.)  14  AU.  Rep.  tS,  and 
note;  Foster  v.  Pusey,  (Del.)  Id,  645;  Hudson  v.  Steam-Ship  Co.,  (N.  Y.)  17  N.  E.  Rep. 
842,  and  note;  Smith  v.  Sellers,  (La.)  4  South.  Rep. 388, and  note;  Gleason  v. Manufact- 
uring Co.,  (Mo.)  7  S.  W.  Rep.  188,  and  note. 

«On  the  subject  of  excessive  damages  in  actions  for  injuries  to  the  i)erson,  see  Rail- 
road Co.  V.  Mitchell,  (Ky.)  8  S.  W.  Rep.  706,  and  cases  cited  in  note;  Railroad  Co.  v. 
Gordon,  (Tex.)  7  S.  W.  Rep.  6»6;  Smith  v.  Banking  CJo.,  (Ga.)  5  S.  E.  Rep.  773. 
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Greene,  Hanford,  Mnlfaught  dt  McGraw,  for  appellant.  Stfvm,  HMnes 
d-  McMicken,  for  appellee. 

Lanofobd,  J.  In  this  case  the  appellee  brought  his  action  against  the  ap- 
pellant to  recover  $15,000  for  an  injury  received  by  the  appellee  from  the  fall 
of  a  pulley  from  the  machine  of  appellant  upon  appellee.  The  said  machine 
was  what  is  known  as  a  "trimmer"  in  appellant's  saw-mill.  Appellee  was 
employed  by  appellant  to  operate  this  machin.,  and,  while  operating  it,  re- 
ceived the  Injury.  Appellee  claims  that  the  accident  was  caused  by  a  latent 
defect  in  the  machine,  without  fault  upon  his  part.  Appellant  claims  that 
there  was  no  real  defect  in  the  machine,  but  that  the  accident  was  caused  by 
want  of  care  and  skill  upon  the  part  of  appellee.  A  jury  trial  was  had,  and, 
before  the  case  was  submitted  to  the  jury,  appellant  moved  that  the  court 
would  take  the  c^ise  from  the  jury,  and  enter  a  judgment  against  the  appellee 
for  costs,  and,  after  the  verdict,  moved  the  court  to  set  aside  the  verdict,  and 
grant  a  new  trial.  Both  motions  were  made  upon  the  same  ground,  to-wit, 
that  the  evidence  would  not  support  a  verdict  for  the  appellee.  During  the 
trial,  exceptions  were  taken  by  the  appellant  to  the  admission  of  certain  evi- 
dence, to  arguments  of  appellee's  counsel,  and  to  the  giving  and  refusing  of 
certain  instructions. 

We  will  first  consider  the  motions  of  nonsuit  and  for  new  trial,  and  the  rul- 
ings thereon.  The  injury  was  caused  by  the  fall  of  a  heavy  iron  pulley.  This 
fall  was  caused  by  the  wheel  becoming  somewhat  looser  than  usual  upon  the 
shaft,  and  thus  impinging  upon  the  cap  or  nut  which  was  on  the  end  of  the 
shaft,  causing  said  nut  to  unscrew  and  come  off,  and  thereby  let  the  pulley 
fall.  The  pulley,  in  this  particular  machine,  turned  in  such  a  way  that,  when 
it  turned,  it  impinged  against  the  nut,  and  unscrewed  it.  The  only  proper 
way  to  have  the  nut  screwed  on  is  so  that  the  friction  would  tighten  the  nut, 
and  this  is  the  only  reasonable  and  safe  way  to  put  on  the  cap  or  nut.  Had 
this  machine  been  thus  consti-ucted,  the  loosening  of  the  pulley  could  not  have 
caused  the  accident.  The  dangerous  condition  of  this  nut  upon  account  of  its 
malconstructlon  was  such  that  no  man  running  the  machine  with  ordinary 
skill  and  qare  could  have  discovered  this  defect,  and  this  defect  was  utterly 
unknown  to  appellee.  The  appellant  claims  that  appellee,  by  not  oiling  the 
machine,  caused  the  pulley  to  work  too  loosely  on  the  shaft,  and  that  this  was 
appellee's  fault.  There  is  a  conflict  of  evidence  as  to  whether  appellee  did 
properly  oil  the  machine,  and  it  is  difficult  to  determine  where  the  preponder- 
ance lies.  There  is  a  conflict  of  testimony  as  to  whether  appellee  had  notice 
that  the  machine  was  dangerous,  but  there  is  no  evidence  that  the  looseness 
of  the  pulley  would  have  caused  the  nut  to  work  off,  and  hence  the  pulley  to 
fall,  if  the  machine  had  been  of  the  ordinary  or  proper  construction.  The 
proof  is  positive  that,  with  a  proper  construction,  there  would  have  been  no 
danger  of  the  pulley  falling,  even  if  it  were  as  loose  as  alleged.  The  notice 
claimed  to  have  been  given  to  appellee  was  not  notice  of  the  wrongful  man- 
ner in  which  the  nvrt  was  put  on.  It  is  concluded  that  no  skill  or  care  could 
have  informed  appellee  of  the  real  and  only  danger  resulting  from  the  im- 
proper cap,  and  the  defect  from  which  alone  the  accident  happened.  No  par- 
ticular skill  is  shown  to  be  required  to  operate  a  trimmer,  and  it  is  not  shown 
that  appellee  had  not  such  skill  or  care  as  was  necessary.  If  it  were,  no  skill 
or  care  could  have  prevented  the  nut  coming  off,  and  hence  the  pulley  falling, 
and  the  consequent  injury.  The  defective  manner  of  fastening  on  the  nut 
was  the  sole  cause  of  the  danger  and  accident.  This  danger  was  well  known 
to  the  appellant  when  it  set  appellee  at  work,  and  could  not  have  been  nor 
was  it  known  to  the  appellee.  The  jury  would  have  entirely  failed  in  their 
duty  not  to  have  found  a  verdict  for  the  plaintiff  under  this  evidence,  and^the 
court  committed  no  error  in  submitting  the  case  to  them,  and  entering  a  judg- 
ment upon  the  verdict 
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As  to  the  verdict  of  $10,000  being  excessive,  we  do  not  think  it  is,  as  de* 
fendant  is  entirely  deptived  of  health  and  ability  to  labor  for  life. 

As  to  the  exception  to  the  argument  of  counsel,  we  think  it  not  well  taken. 
Much  latitude  is  allowed  to  counsel,  and,  so  far  as  the  record  shows,  we  know 
not  whether  it  was  not  a  proper  retaliation  for  improper  arguments  of  the 
counsel  for  the  appellants.  However  this  may  be,  after  the  words  were  ut- 
tered, the  court  could  do  nothing  of  service  except  to  give  the  jury  instruc- 
tions as  to  how  they  should  consider  the  remarks.  Yet  appellants  requested 
no  instruction  on  the  point. 

The  complaint  alleges  that  the  appellee,  by  the  injury,  is  deprived  of  the 
ability  to  follow  his  business  or  work,  or  provide  for  his  family.  Being  de- 
prived of  those  things  implies  that  he  had  them,  and  would  have  had  them  in 
the  future;  for  to  be  deprived  of  by  the  injury  can  mean  no  less  than  that  ap- 
pellee had  them  before  deprived.  What  was  the  particular  kind  of  work  or 
business  of  which  he  was  thus  deprived  is  not  stated,  but  the  allegation  gave 
notice  that  he  intended  to  prove  some  particular  kind;  and,  if  the  appellant 
was  satisfied  to  go  to  trial  upon  this  general  notice,  he  ought  not  to  complain 
at  the  trial.  If  not  satisfied  by  the  description,  he  might  have  had  it  made 
more  definite  on  motion,  or  could  have  had  a  bill  of  particulars.  Not  moving 
for  this,  he  waived  indefiniteness. 

Appellant  made  objections  to  the  admission  of  evidence  that,  after  the  acci- 
dent, the  appellant  put  plank  under  the  pulley  so  as  to  arrest  its  fall  if  it  should 
come  off  in  the  future.  Acts  and  words  of  a  party  which  expressly  or  im- 
pliedly are  admission  against  interest  are  admissible.  The  putting  of  plank 
to  stop  the  falling  pulley  is  a  declaration  that  the  pulley  is  liable  to  fall,  for 
the  planks  are  useless  for  any  other  purpose.  If  the  change  of  the  situation 
by  appellant  might  have  been  made  for  an  entirely  different  purpose,  the  rule 
might  be  different 

William  Morris  had  run  a  trimmer  for  some  time.  The  evidence  does  not 
show  that  it  required  any  particular  science  or  skill  to  run  one,  or  that  it  re- 
quires a  machinist  to  do  it.    His  testimony  was  properly  admitted. 

Appellee  called  his  wife  to  the  witness  stand,  caused  her  to  be  sworn  to  tes- 
tify to  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  in  the  case,  and, 
after  her  oath,  asked  her  questions.  We  think  a  more  emphatic  'consent  by 
the  husband  that  she  might  testify  is  hardly  possible. 

Objection  is  made  that  modifications  were  not  given  to  certain  numbered 
instructions.  The  proper  modifications  were  given  in  instructions  of  a  dif- 
ferent number.  It  is  enough  to  give  an  instruction  once.  Reiteration  would 
have  been  a  fault  which  the  court  properly  avoided. 

Defendant's  seventh  instruction  was  not  good  law.  It  implies  that,  if  ap- 
pellee knew  of  any  apparent  danger  from  which  he  did  not  suffer,  he  could  not 
recover.  Certainly,  a  knowledge  of  danger  in  general,  which  would  not  have 
existed  but  for  a  particular  defect  of  which  appellee  had  not  notice  or  knowl- 
^e,  is  immaterial.  Defendant's  eighth  request  is  faulty  for  a  similar  rea- 
son. What  Smith  and  appellee  saw  was  not  the  danger  from  which  appellee 
suffered t    Defendant's  instruction  9  has  the  same  defect  as  7  and  8. 

Defendant's  instruction  10,  to  the  effect  that,  if  the  machine  had  been  in 
use  several  years,  it  should  be  deemed  safe,  was  wrong,  for  the  evidence, 
without  confiict,  shows  that  the  machine  had  been  dangerous  during  the 
whole  time  of  its  use. 

Defendant's  instruction  11,  to  the  effect  that,  when  such  machines  were 
babitted  and  oiled«  they  had  been  considered  safe,  is  wrong;  for  the  failure  to 
keep  It  oiled  could  not  have  contributed  to  the  injury.  Defendant's  sixteenth 
and  eighteenth  instructions  have  the  same  fault  as  his  instruction  10.  De- 
fendant's request  26'  is,  in  effect,  that  if  appellee  was  disabled  from  heart  dis- 
ease, even  if  it  were  caused  by  the  injury,  that  he  could  not  recover. 

As  to  the  direction  of  the  court  to  find  special  facts,  this  is  a  matter  in  the 
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discretion  of  the  court,  and  no  error.  The  instructions  given  by  the  tria[ 
court  were  correct  and  f  ull»  and  were  at  least  as  favorable  to  appellant  as  the 
law  would  permit,  and  he  cannot  justly  complain  of  it  in  parts  or  as  a  whole. 
We  tind  no  error  in  the  points  above  mentioned,  or  in  regard  to  any  point 
or  rulings  excepted  to.     Let  the  judgment  be  athrmed.   > 

Turner  and  Allyn,  JJ.,  concur. 

(3  Wash.  T.  440) 

MoiiR  t?.  Clark  et  al. 

(Supreme  Court  of  Washington  Territory.    January  28, 1888.) 

Liens—Labor  on  Crops— Who  Entitled  to. 

Code  Wash.  T.  §  1975,  providing  that  any  person  who  shall  do  labor  in  sowing  or 
harvesting,  or  in  securing  or  assisting  to  secure,  or  house,  any  crop,  shall  have  a 
lien  therefor  upon  all  such  crop,  does  not  ^ve  one  a  lion  on  grain  for  the  labor  of 
other  persons  than  himself,  employed  by  him  in  threshing  the  same,  though  he  was 
present,  directing  their  work;  out  he  may  have  a  lien  for  his  own  labor,  moluding 
the  use  of  his  threshing-machine  and  teams. 

Appeal  from  Fourth  district  court. 

Clark  and  Curtis  instituted  an  action  to  foreclose  a  chattel  mortgage  on 
certain  grain  of  H.  F.  Suksdorf,  making  H.  W.  Knox,  who  claimed  an  inter- 
est therein,  a  party  defendant.  In  this  action  C.  W.  Mohr  intervened,  claim- 
ing a  lien  on  the  grain  for  threshing,  under  Code  Wash.  T.  §  1975.  On  the 
trial  the  intervenor  was  nonsuited,  and  from  this  judgment  lie  appeals. 

Allen,  Muntef'  (&  Aliens  for  appellant.    J.  F.  Parks,  for  appellees. 

Allyn,  J.  October  21,  1886,  Clark  &  Curtis  began  a  suit  to  foreclose  a 
chattel  mortgage  on  certain  grain  given  by  the  defendant  H.  F.  Suksdorf. 
Defendant  Knox  was  joined  as  claiming  an  Interest  in  the  grain.  October 
27,  1886,  intervenor,  appellant  herein,  began  a  suit  against  said  H.  F.  Suks- 
dorf and  one  F.  W.  Suksdorf,  an  alleged  partner,  to  recover  some  ^00  for 
threshing  the  mortgaged  grain,  asserting  a  lien,  under  section  1975  of  the 
Code,  for  such  threshing.  On  November  16,  1886.  app)ellant  Intervened  in 
the  principal  action  of  Clark  &  Curtis  v.  Suksdorf  d'  Knox  to  protect  his  lien. 
Defendant  answered,  setting  up  a  waiver  of  lien  and  payment.  Subsequently 
they  filed  amended  answers,  setting  up  the  additional  defense  that  the  thresh- 
ing was  done  by  means  of  intervenor's  machinery,  teams,  and  servants,  and 
Wiis  not  done  by  his  personal  labor.  Keplies  were  tiled,  denying  the  waiver 
and  payment.  On  the  trial  intervenor  was  nonsuited  on  tlie  ground  that  the 
threshing  was  not  done  by  his  personal  labor,  but  by  means  of  his  macliines, 
teams,  and  servants, 

A  finding  of  facts  is  stipulated  for  a  decision  herein  upon  the  question 
"  whether  a  man  is  entitled  to  a  lien  for  such  work  done  by  his  servants, 
teams,  etc.,  iind  not  by  his  personal  labor."  It  being  further  stipulated  "that 
said  intervenor  was  actually  present  during  said  threshing,  and  directed  the 
same,  and  assisted  therein,  but  never  claimed  or  filed  any  lien  for  his  personal 
services."  The  decision  of  this  question  depends  upon  the  construction  to  be 
given  section  1975  of  the  Code,  reading  as  follows:  "Any  person  who  shall 
do  labor  upon  any  farm  ur  land,  in  tilling  the  same,  or  in  sowing  or  harvest- 
ing or  laboring  upon,  or  securing,  or  assisting  in  securing,  or  housing,  any 
crop  or  crops  sown  or  raised  thereon  during  the  year  in  which  said  work  or 
labor  was  done,  such  person  has  a  lien  upon  all  such  crop  or  crops  as  shall 
have  been  raised  upon  all  or  any  of  said  land  for  said  work  or  labor.*'  It  is 
said  that,  as  lien  laws  are  required  to  be  liberally  construed,  (section  1981,) 
"any  person  who  shall  do  labor  upon  any  farm, "  etc.,  can  be  extended  to  cover 
those  who  labor  through  others,  t.  e.,  by  employing  laborei*s,  as  in  this  case. 
The  object  and  purpose  of  the  lien  law  is  apparent.    It  was  intended  to  se- 
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cure  and  protect  personal  earnings  of  laborers  beyond  question,  and  whether 
a  man»  because  he  may  be  doing  labor,  yet  in  the  same  labor  is  employing 
other  laborers,  and  is  thus  also  an  employer  or  contractor,  can  come  within 
the  scope  of  this  act  is  a  very  iropoi'tant  question.  So  far  as  he  may  actually 
labor,  he  may  come  within  the  beneficent  provisions  of  this  law,  but  so  far  as 
his  labor  consists  in  looking  after  his  laborers,  and  supervising  his  contract, 
this  comes  rather' in  the  line  of  a  business,  employnif^nt,  or  speculation,  than 
of  personal  labor.  There  is  a  clearly-defined  line  bt'tween  the  contractor,  the 
employer,  and  the  laborer,  and,  although  each  may  labor  in  his  own  way,  the 
class  to  which  the  "laborer"  belongs  is  plain,  and  the  contractor  or  employer 
certainly  does  not  come  within  it.  It  is  said  that  as  the  laborer  with  his  sickle 
is  allowed  a  lien,  so  the  contractor  or  employer  of  a  large  body  of  men  doing 
this  for  him  is  to  be  substituted  for  the  single  harvester,  from  the  needs  of  a 
larger  and  more  extensive  system  of  farming.  This  is  an  admirable  argu- 
ment to  address  to  the  legislature,  perhaps,  for  enlarging  the  law,  but  the 
court  cannot  consider  it  unless  the  reason  or  purpose  be  inferable  from  the 
language  of  the  act.  The  purpose  of  a  lien  was  for  mechanics  or  laborers  is 
evident.  They  are  usually  poor  men,  dependent  on  their  daily  earnings,  and 
can  ill  afford  to  lose  this,  or  indulge  in  the  uncertainties  of  litigation.  The 
employer  or  contractor  is,  as  a  rule,  just  the  opposite,  and  for  this  reason  the 
object  or  purpose  of  a  lien  law  for  one  by  no  means  makes  an  argument  for 
the  other.  A  laborer  may  own  a  team  of  horses,  or  a  machine,  and  not  be 
debarred  from  claiming  or  having  a  lien  for  his  labor  combined  with  these. 
They  are  merely  a  part  of  his  labor,  his  implements,  the  means  by  which  he 
labors  and  earns;  but  when  he  adds  to  these  other  laborers,  he  then  becomes  an 
employer  or  a  contractor,  as  in  this  case.  It  does  not  follow  that  such  "other 
laborers"  are,  as  his  animals  or  machinery,  the  mere  incidents  by  which  he 
works.  They  are  laborers  as  he  is,  and,  besides,  they  have  the  right  of  lien 
equally  w^ith  him.  If  the  reason  which  will  support  the  laborer  with  his 
horses,  etc.,  could  be  thus  applied  to  the  employment  of  men,  the  rule  would 
be  extended,  indeed,  and  the  lien  law  intended  for  the  needy  laborer  could  be 
applied  to  all  employers  or  contractors  of  labor,  no  matter  how  large  the  num- 
ber employed,  or  how  vast  the  enterprise.  The  mere  statement  of  this  would 
seem  to  be  suflicient  answer  to  the  proposition,  when  we  recall  the  well-known 
reasons  for  the  enactment  of  these  mechanics'  lien  laws.  Winder  v.  CcUdmelU 
14  How.  444,  ;jic.,  is  the  only  case  cited  as  at  all  analogous  to  the  case  at  bar. 
It  bears  out  fully  the  view  w^e  have  above  expressed.  It  is  attempted  to  up- 
hold the  construction  claimed  by  appellant  by  other  sections  of  our  lien  laws. 
We  see  no  parity  of  reasoning.  In  fact  section  1966  would  sustain  the  views 
herein  expressed  rather  than  those  claimed  for  it.  That  the  appellant  might 
have  had  a  lien  covering  his  individual  labor,  if  any,  and  also  including  that 
of  his  machine  and  teams,  had  he  claimed  it,  is  quite  possible,  as  one  may 
occupy  a  dual  capacity,  and  be  both  a  laborer  and  an  employer.  He  has  not 
claimed  this.  He  relies  squarely  upon  his  right  as  an  employer  to  claim  a 
lien  covering  his  employes'  labor.  This  he  cannot  do.  The  court  below  cor- 
rectly construed  section  1975,  and  such  decision  is  affirmed. 

Lai^gford,  J.,  concurs.    Jones,  C.  J.,  concurs  in  the  result. 


(3  Waah.  T.  438) 

£i.DEB  et  dl..  School  Directors,  v.  Territory  ex  rel,  Campbell,  County 

Treasurer.  ' 

(Supreme  Court  of  Washington  Territory.    January  28, 1888.) 

Schools  and  School-Districts — Insurance  Monbt — ^Apportionment — Mandamus. 
Mandamus  yrm  not  lie  to  compel  school  directors  to  pay  over  to  the  county  treas- 
urer insurance  money  received  on  a  loss  hy  fire  of  a  school  building  in  their  dis. 
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trict,  to  be  divided  between  it  and  a  new  district  recently  farmed  out  of  it,  where 
tliey  have  actually,  expended  the  money  in  the  erection  of  a  new  school  building, 
pursuant  to  the  unanimous  vote  of  the  district  electors.^ 

Appeal  from  Second  district  court. 

Applicacion  for  mandamxis  by  the  territory  of  Washington  ex  rel,  F.  Camp- 
bell, county  treasurer,  against  M.  H.  Elder,  C.  H.  Manning,  and  J.  P.  Smith» 
directors  of  school-district  Ko.  2,  Pierce  county.  The  di|trict  court  sustained 
a  demurrer  to  defendants*  answer,  and  from  that  order  they  appeal. 

Eixins,  Sears  <&  Hudson,  for  appellants.  B,  W.  Cousin,  Pros.  Atty.,  for 
appellee. 

TuRKER,  J.  The  appellants,  in  their  capacity  as  school  directors,  came 
into  possession  of  1^00,  paid  to  them  by  the  Phoenix  Insurance  Company  of 
Brooklyn,  N.  Y.,  as  satisfaction  for  the  loss  by  fire  in  their  district  of  a 
school  building  insured  by  said  company.  The  school-district  to  which  said 
building  belonged  having  been  thereafter  divided,  and  the  county  treasurer 
deeming  it  his  duty,  under  the  law,  to  divide  the  sum  collected  upon  the  loss 
of  the  school  building  between  the  old  and  new  districts,  made  demand  upon 
the  school  directors  to  pay  said  sum  of  S300  into  the  county  treasury  The 
directors  failed  to  comply  with  said  demand.  Thereupon  the  prosecuting 
attorney  for  the  county  set  forth  all  the  facts  in  an  affidavit,  and  applied 
to  the  district  court  for  an  alternative  writ  of  mandamus,  which  the  district 
court  granted.  The  appellants,  for  answer  to  the  alternative  writ,  set  up  the 
following  among  other  defenses:  "(3)  For  furtlier  return,  answer,  and  de- 
fense respondents  allege  that  immediately  upon  the  receipt  of  said  money  from 
said  insurance  company  the  Siime  was  deposited  in  the  Tacoma  National  Bank 
to  the  credit  of  school-district  number  two;  and  that  soon  thereafter  a  meet- 
ing of  the  electors  of  said  district  was  duly  called,  and  the  disposition  of  said 
money  was  referred  to  them  by  these  respondents,  and  that  at  said  meeting 
the  said  electors  unanimously  resolved  to  proceed  to  the  construction  of  a 
school-house  in  the  place  of  tlie  one  destroyed  by  fire,  and  instructed  and  di- 
rected these  respondents  to  appropriate  the  money  so  received  by  them  to  the 
construction  of  said  school-house,  so  far  as  the  same  sliould  go;  that,  in  obe- 
dience to  said  instruction  and  direction,  these  respondents  appropriated  the 
whole  of  said  money  towards  the  construction  of  said  new  school- ho  use." 
The  district  court  sustained  a  demurrer  to  the  answer,  and  the  correctness  of 
that  ruling  is  the  question  now  to  be  decided. 

We  think  it  a  fair  construction  of  the  averments  of  fact  contained  ih  the 
third  defense  above  quoted  to  hold  that  the  pleader  meant  to  allege  therein 
that  the  moneys  which  appellants  received  from  the  insurance  company  had 
been  expended  by  them  in  the  erection  of  a  new  school  building,  pursuant  to 
the  unanimous  vote  of  the  electors  of  the  school -district.  Thus  construed, 
said  facts  form  a  complete  bar  to  the  granting  of  a  peremptory  writ.  If  the 
directors  had  parted  with  the  moneys  received  by  them,  whether  lawfully  or 
unlawfully,  the  right  to  compel  them  by  mandamus  to  pay  the  same  into  the 
county  treasury  was  gone.  Mandamus  cannot  be  used  as  a  remedy  to  re- 
cover moneys  misapplied  by  public  officers.  In  such  cases  the  public  has  an- 
other and  a  different  remedy,  which  is  exclusive.  The  judgment  of  the  court 
below  is  reversed,  and  the  cause  remanded  for  further  proceedings. 

Jones,  C.  J.,  and  Langford,  J.,  concur. 

^  Mandamus  is  not  a  proceeding  to  correct  errors,  but  to  compel  action,  and  will  not 
be  granted  In  any  case  when  there  is  a  plain  and  adeauate  remedy  at  law.  State  ▼. 
Kinkaid,  (Neb.)  87  N.  W.  Rep.  612. 
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(8  Waah.  T.  BW) 

Mjkkleson  9.  Parker,  SherifP. 
(Bupreme  Court  of  WashinngUm  Terrttory.    February  1, 1888.) 

BZ2MPTION&— How  CLAIMEI>— F^ILUKB  TO  RSTUBN  Ck>MPLBTJS  Ll8T. 

Under  Ck)de  Wash.  T.  §  347,  exempting  to  a  debtor  one  team  of  work-horses,  and 
section  849,  providing  that  a  debtor,  olaiming  personal  property  as  exempt,  shail  de- 
liver to  the  levyingoffioer  a  list  of  all  his  personal  property,  and  also  a  separate  list 
of  the  property  claimed  as  exempt,  etc.,  the  exemption  as  to  such  team  of  horses  is 
not  lost  by  the  debtor^s  failure  to  include  all  his  personal  property  in  the  list  re- 
turned to  an  officer  levying  on  such  team,  it  appearing  that  he  owned  no  other 
horses.    Jonxs,  C.  J.,  dissenting 

Appeal  from  Fourth  district  court. 

Beplevin  by  Jasper  Mikkleson  against  Frank  F.  Parker,  as  sheriff,  for  a 
team  of  horses  levied  upon  by  the  latter,  and  claimed  as  exempt  by  the  former. 
Judgment  for  defendant,  and  plaintiff  appeals. 

Ali«yk,  J.  This  is  a  proceeding  in  replevin  bj  the  appellant  against  Par- 
ker, as  sheriff,  to  recover  a  team  of  horses  seized  by  the  sheriff  under  execu- 
tion, and  claimed  by  appellant  to  be  exempt  to  him  under  chapter  32  of  the 
Cbde.  Appellant,  in  addition  to  the  above  facts,  alleges  that  he  is  a  farmer; 
that  this  is  his  only  team;  and  that  he  had  promptly  given  to  the  sheriff  an 
'^itemized  list  of  all  the  property  owned  or  claimed  by  him  as  exempt,"  etc.; 
and  asks  their  return,  or  their  value,  and  also  dau>ages  for  the  detention. 
These  allegations  are  denied  by  appellee,  who  affirmatively  pleads  that  **said 
plaintiff  had  in  his  possession,  and  admitted  to  have  in  his  possession,  l)elong- 
ing  to  plaintiff,  other  personal  property,  subject  to  execution,  other  than  that 
contained  in  the  itemized  list  furnished  to  the  sheriff.  The  cause  was  tried 
by  the  court,  and  tlie  findings  were — *' First,  that  said  horses  are  work-horses; 
second,  that  appellant  Is  a  farmer,  residing  in  Yakima  county,  and  had  no 
other  horses;"  *' fourth,  that  plaintiff  demanded  the  release  of  said  property,  and 
delivered  to  said  sheriff  an  Itemized  list  of  property,  purporting  to  contain  an 
enumeration  of  all  the  personal  property  owned  by  him,  properly  verified," 
etc.;  ** sixth,  that  plaintiff  had  other  personal  property  at  the  time,  not  In- 
cluded in  said  list,  which  was  intentionally  omitted  from  said  list  by  him;  and 
as  a  conclusion  of  law  finds  said  property  was  not  exempt  from  execution." 

The  finding  that  appellant  was  a  farmer  of  Yakima  county,  and  had  no 
other  horses  than  this  tesim  of  work-horses,  would  certainly  entitle  him  to  the 
exemption  claimed,  unless  he  has  committed  clearly  some  fraud  which  would 
justify  the  taking  away  from  him,  as  a  punishment,  the  broad  and  liberal  pro- 
visions of  this  exemption  law.  The  statement  in  the  findings  that  he  inten- 
tionally omitted  from  said  list  other  personal  property  owned  by  him  is  the 
only  evidence  or  basis  upon  which  to  sustain  this  action.  Is  this  sufficient? 
Had  he  possessed  other  horses  which  he  concealed  or  failed  to  list,  and  thereby 
prevented  the  determination  of  the  exemption  of  these  horses,  this  might  be 
sufficient;  but  not  so  here,  for  the  court  expressly  finds  he  had  only  this  team. 
The  failure  to  list  other  property,  then,  could  not  directly  affect  the  question 
of  whether  or  not  these  were  exempt;  for  one  team  is  exempt,  regardless  of 
what  else  he  may  have.  Because  he  may  have  had  other  property  (not  horses) 
which  he  did  not  list,  is  this  exemption  lost?  Our  exemption  law  provides  (sec- 
tion 847  et  ssq,)  for  allowance  to  the  debtor  of  certain  household  furniture,  not 
exceeding  #150  in  value;  certain  animals,  etc.,  in  lieu  of  which  he  may  select 
other  property  not  exceeding  S150  in  value;  farming  utensils,  not  exceeding 
$200  in  value;  to  a  mechanic,  materialsnotexceedinginvalue$500;  a  physician, 
medicines,  etc.,  not  exceeding  $200,— with  many  ottier  instances  where  certain 
things,  up  to  a  fixed  amount,  are  allowed,  the  surplus  over  such  fixed  amount, 
of  course,  being  liable  for  his  debts.  Section  349  provides:  "  When  a  debtor 
claims  personal  property  as  exempt,  he  shall  deliver  to  the  officers  making  the 
levj  an  itemized  list  of  all  personal  property  owned  or  claimed  by  him,"  etc.; 
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'*he  shall  also  deliver  to  such  officer  a  list,  by  separate  items,  of  the  property 
he  claims  as  exempt. "  The  same  section  then  provides  for  an  appraisement, 
which  is  made  by  appraisers,  under  oath;  "a  list,  by  separate  items,  of  the  per- 
sonal property  clairatHl  as  exempt,  stating  the  value,"  etc.;  and  in  case  no  ap- 
praisement is  required  by  the  creditor,  the  officer  shall  return  as  exempt  the 
property  claimed  by  the  debtor  as  exempt.  What  is  the  purpose  of  the  fore- 
going provisions  ?  It  would  seem  self-evident  that,  in  many  instances,  numer- 
ous articles,  as  household  furniture,  etc.,  being  exempt,  but  only  up  to  a  cer- 
tain Hxed  amount  in  value,  provision,  then,  must  be  made  for  determining 
whether  or  not  such  property  claimed  by  a  debtor  is  within  this  limit,  or  ex- 
ceeds it.  In  such  instances,  clearly,  did  he  state  falsely,  knowingly,  and  for 
the  purpose  of  preventing  such  excess  from  being  levied  upon,  he  might  very 
properly  forfeit  all;  in  other  words,  out  of  a  large  quantity  of  things  owned 
by  him  he  must  "make  his  selection,"  so  that  the  officer  may  safely  and  prop- 
erly levy  on  the  surplus.  But  can  this  reason  or  purpose  be  applied  to  a 
specific  article  which  is  exempt,  regardless  of  what  amount  or  value  of  other 
articles  he  has?  It  by  no  means  follows.  If  he  had  several  teams,  then  the 
reason  for  "making  his  selection"  would  apply.  In  this  case  he  has  but  one 
team,  and  that  is  expressly  exempted.  It  is  contended  that  the  law  requires, 
as  a  prerequisite  of  this  exemption,  his  making  to  the  officer  a  list  of  all  his 
property.  Every  reason  argues  that  the  purpose  of  this  is  as  above  explained, 
and  this  reasoning  could  not  apply  to  such  a  case  as  here.  Moreover,  the 
other  portions  of  section  349  indicate  clearly  that  the  reasons  given  above 
were  those  contemplated  by  the  framers  of  this  law,  as  it  provides  for  an  ap- 
praisement, the  fixing  of  values,  etc.,  and  also  that  if  the  creditor  does  not  re- 
quire such,  the  list,  as  selected  by  the  debtor,  shall  be  accepted,  thus  clearly 
contemplating  a  determination  of  the  value  of  the  articles  claimed  by  the 
debtor.  To  adopt  the  theory  necessary  to  sustain  the  decision  below,  viz., 
that,  though  his  only  team  was  otherwise  exempt,  yet,  having  failed  to  state 
some  article  or  articles  of  other  property  he  owns,  he  must  forfeit  this  team, 
we  would  have  to  conclude  that  section  349,  requiring  a  list,  is  to  act  as  a  bill 
of  discovery;  that  it  searches  the  conscience  of  the  debtor;  and,  more,  requires 
him  to  act  as  agent  of  the  creditor  in  searching  for  property  which  it  is  the 
creditor's  business  to  search  out  for  himself.  The  creditor  has  the  right  to 
levy  on  all  that  is  in  sight.  He  may  require  the  debtor  to  select,  and,  if  the 
debtor  conceals,  there  are  methods  that  may  be  employed.  Section  349  cer- 
tainly is  not  intended  to  enlarge  the  means  already  provided  for  the  discovery 
of  property,  or  the  like.  The  findings  in  this  case  being  that  this  was  the 
only  team  owned  by  appellant,  a  farmer,  and  therefore  exempt,  unless  his 
failure  to  set  out  a  complete  list  of  other  property  foi*feited  his  right,  and  such 
failure  having  no  connection  with  or  relation  to  the  specific  article  m  contro- 
versy, and  by  no  possibility  able  to  affect  his  right  to  this  article,  it  could  not 
work  injury  to  the  creditor,  and  ought  not  to  control  the  question  here.  It 
is  a  firmly-established  principle  that  exemption  laws  must  be  liberally  con- 
jatrued  in  favor  of  the  poor-debtor.  They  are  based  upon  sound  principles  of 
justice  and  mercy.  The  right  thus  given  must  not  be  forfeited  unless  exact 
justice  demands  it.  In  this  case,  for  the  reasons  given^  the  failure  to  list 
all  his  property  by  appellant  could  not  in  any  way  have  affected  this  specific 
property  claimed,  or  thus  have  injured  the  creditor.  The  property,  otherwise 
being  declared  by  the  court  to  be  within  the  exemption,  should  have  been  1o* 
clared  exempt  in  the  court  below.    The  judgment  is  reversed. 

Lanofobd,  J.,  concurs.    Jones,  C.  J.,  dissents. 
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(20  Ney.  181) 

State  v.  JLamb.    (No.  1,287.) 

(Supreme  Court  of  Nevada.    August  9, 1838.) 

Appeal— Dismissal— BiUi  op  Exceptions. 

An  appeal  presented  without  any  statement  or  bill  of  exceptions  will  be  die- 
missed.    Following  State  v.  FellowSy  8  Nev.  311. 

Appeal  from  district  court,  Nye  county;  B.  B.  Bigelow,  Judge. 
Appeal  by  the  state  from  an  order  sustaining  a  demurrer  to  an  indictment. 
The  A  ttomey  General,  for  appellant.  P.  M.  Bowler,  Jr.,  and  W,  N.  Granger, 
for  respondent. 

Hawley,  J.  Appellant  appeals  from  an  order  of  tbe  district  court  sustain- 
ing a  demurrer  to  an  indictment.  As  the  appeal  is  presented  without  any 
statement  or  bill  of  exceptions,  it  must  be  and  is  dismissed,  upon  the  au- 
thority of  State  V.  Fellows.  8  Nev.  811. 


(20  Nev.  177)  ^__  ,  * 

Bailey  v.  Papina.    (No.  1,277.) 

(Supreme  Cov/rt  of  Nevada,    August  2, 1888.) 

New  Trial— Application— Statement  of  Evidbncf, 

Where  defendant's  statement,  on  motion  for  a  new  trial,  avers  that  the  foregoing 
is  all  of  the  material  evidence  pertinent  to  the  motion  for  new  trial,  and  also  shows 
affirmatively  that  other  testimony,  not  set  out,  was  introduced  by  plalntifT  upon  a 
point  as  to  which  the  motion  alleges  plaintifTs  proof  to  have  been  defective,  plain- 
tiff, by  failing  to  propose  amendments  to  the  statement,  admits  that  the  evidence 
not  set  out  therein  was  immaterial,  and  therefore  the  supreme  court  wiU  not  pre- 
sume, upon  appeal,  that  the  evidence  not  set  out  was  sufficient  to  sustain  the  judg- 
ment. 

Appeal  from  district  court,  Lincoln  county;  A.  L.  Fitzgerald,  Presiding 
Judge. 

Appeal  by  plaintiff  from  an  order  granting  a  new  trial. 

Geo.  S,  Satoyer  and  1\  Coffin,  for  appellant.  T  /.  Osborne  and  A.  E. 
Cheney t  (J,  L.  Wiiies,  of  counsel,)  for  respondent. 

Leonard,  G.  J.  This  is  an  action  to  recover  damages  for  an  alleged  tres- 
pass upon  certain  unsurveyed  lands,  known  as  the  ''Pines,"  and  for  equitable 
relief  by  injunction.  Plaintiff's  allegations  of  ownership,  possession,  and 
right  of  possession  of  the  locus  in  quo  at  the  time  of  the  alleged  trespass,  and 
his  allegation  of  damages,  are  denied  in  the  answer.  Defendant  alleges  own- 
ership, possession,  and  right  of  possession  in  himself.  Plaintiil  recovered 
judgment  for  one  dollar,  damages,  and  defendant  was  perpetually  enjoined 
from  "using  or  diverting  any  of  the  water  upon,  issuing  or  flowing  from,  the 
said  land  described  in  the  complaint  and  answer  in  said  action  as  situated  in 
Gamp  valley,  in  the  county  of  Lincoln,  state  of  Nevada,  and  known  and  called 
the  •Pines,'  and  containing  one  hundred  and  sixty  acres,  and  from  in  any 
way  interfering  with  the  use  and  beneficial  enjoyment  thereof  by  said  plain- 
tiff." The  action  was  tried  by  the  court  without  a  jury.  Defendant  moved 
for  a  new  trial  upon  the  grounds  of  insufficiency  of  evidence  and  errors  in 
law.    Plaintiff  appeals  from  the  order  granting  a  new  trial. 

There  are  several  reasons  why  the  order  appealed  from  should  have  been 
made,  although  but  one  was  stated  by  the  court.  To  the  statement,  on  mo- 
tion for  a  new  trial,  is  appended  the  clerk^s  certificate  to  the  effect  that  plain- 
tiff had  filed  no  amendments  to  defendant's  proposed  statement.  In  Borden 
V.  Bender,  16  Nev.  50,  we  said:  *'  When  no  amendments  are  offered,  the  cor- 
rectness of  the  proposed  statement  is  assumed. "  In  the  statement,  the  evi- 
dence introduced  by  plaintiff  is  first  set  out,  and  immediately  following  are 
these  words:  ''After  some  other  testimony,  referring  to  possession,  plaintiff 
closes  his  case. "  At  the  end  of  all  the  testimony  there  is  this  statement :  "  The 
v.l9p.no.2— 3 
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above  and  foregoing  is  all  of  the  material  evidence  introduced  on  the  trial  of 
said  action  pertinent  to  the  motion  for  a  new  trial  of  said  action. "  Upon  these 
two  facts  set  forth  in  the  statement,  counsel  for  plaintiff  say:  "The  state- 
ment not  only  does  not  purport  to  contain  all  the  evidence,  but  affirmatively 
states  that  other  evidence  in  relation  to  possession  was  submitted  on  the  part 
of  plaintiff,  and  it  must  be  presumed  that  sufficient  other  evidence  was  sub- 
milted  to  warrant  the  judgment."  Possession  by  plaintiff,  actual  or  con- 
structive, was  a  prerequisite  to  recovery,  and,  after  judgment  in  his  favor, 
until  the  contrary  is  shown,  the  presumption  is  that  his  possession  was  suffi- 
cient to  justify  the  decision  of  the  court.  But  if  the  record  shows  there  was 
no  evidence  of  plaintiff's  possession  of  the  land  in  question,  or  of  liis  right  to 
the  use  and  enjoyment  of  the  water  thereon,  then  the  decision  was  wrong, 
and  the  court  did  not  err  in  granting  a  new  trial.  But  before  the  order  grant- 
ing a  new  trial  can  be  upheld  on  the  ground  of  insufficiency  of  evidence  to 
justify  the  decision  of  the  court,  because  of  the  entire  absence  of  evidence  of 
plaintiff's  possession,  or  of  his  right  to  the  use  and  enjoyment  of  the  water 
thereon,  such  absence  of  evidence  must  be  shown  affirmatively.  Is  there  such 
affirmative  showing  in  this  case?  In  his  specification  of  particulars,  wherein 
the  evidence  was  insufficient  to  justify  the  decision,  defendant  stated  that 
there  was  no  evidence  "that  plaintiff  ever  appropriated  or  acquired  any  own- 
ership or  right  to  use  any  of  the 'water  at,  in,  or  upon  the  premises  in  con- 
troversy, or  at  the  Johnson  and  Warren  ranch,  or  was  ever  in  the  use  or  pos- 
session thereof;  that  there  was  no  evidence  showing  that  the  plaintiff  was  in 
possession  of  the  water  or  premises  at  the  time  of  the  alleged  trespass;  that 
there  was  no  evidence  showing  or  tending  to  show  that  the  plaintiff,  at  the 
time  of  the  alleged  trespass,  had  the  exclusive  right  to  the  use  of  the  said  wa- 
ter at  the  Johnson  and  Warren  ranch,  or  otherwise. "  He  also  stated  that  the 
court  erred  in  denying  his  motion  for  a  nonsuit,  for  the  reason  "that  it  no- 
where appeared  from  the  testimony  submitted  on  behalf  of  plaintiff  that  plain- 
tiff was  ever  in  possession  and  user  of,  or  entitled  to  the  possession  and  user 
of.  any  of  the  land  described  in  plaintiff's  complaint  or  defendant's  answer, 
or  to  any  of  the  springs  and  streams  of  water  therein  or  thereon."  It  is  set- 
tled law  that  only  the  points  so  specified  can  be  considered  on  appeal,  although 
the  statement  contains  all  the  evidence  admitted  at  the  trial,  and  although 
there  are  no  express  findings,  and  findings  necessary  to  support  the  judgment 
have  to  be  implied.  It  must  be  presumed  that  the  verdict  or  decision  is  sus- 
tained by  the  evidence  in  all  respects,  except  in  those  particulars  in  which  the 
statement  specifies  the  evidence  to  be  insufficient.  Rosina  v.  TrowhHdge,  20 
Nev.  — ,  17  Pac.  Rep.  751.  It  follows  that  it  is  useless  to  embody  in  a  state- 
ment any  evidence  except  that  bearing  upon  a  point  claimed  by  the  moving 
party  not  to  be  proved,  and  that  the  statement  itself  roust  show  that  it  con- 
tains all  the  material  evidence  upon  such  point.  Caples  v.  Railroad  Co.^  6 
Nev.  272.  If  the  statement,  as  presented  by  the  moving  party,  does  not  show 
affirmatively  that  all  the  material  evidence  bearing  upon  a  point  claimed  not 
to  be  proved  is  embodied  therein,  then  the  opposite  party  is  not  obliged  to 
supply  any  evidence  omitted.  He  may  then  rely  upon  the  rule  that  no  notice 
will  be  taken  of  any  point  resting  on  the  ground  that  the  evidence  does  not 
support  the  verdict,  if  the  statement  does  not  show  affirmatively  that  it  em- 
bodies all  the  material  evidence  upon  such  point.  Caples  v.  Railroad  Co,^ 
supra.  If,  however,  the  statement  shows  affirmatively  that  it  contains  all 
the  material  evidence  upon  any  point  claimed  not  to  be  proved,  then  the  op- 
posite party  must  supply  any  omissions  by  amendment,  or  he  is  bound  by  the 
statement  as  filed.  In  this  case,  the  statement  proposed  by  defendant  showed 
affirmatively  that  it  contained  all  of  the  material  evidence  introduced  on  the 
trial  pertinent  to  the  motion  for  a  new  trial.  The  evidence  pertinent  to  such 
motion  was  that  bearing  upon  the  points  in  respect  to  which  defendant  claimed 
there  was  an  entire  absence  of  proof ,  as  stated  in  his  specifications, — that  bear- 
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ing  upon  the  question  of  plaintiff's  possession,  and  his  right  to  the  use  and 
enjoyment  of  the  water.  By  failing  to  propose  amendments,  plaintiff  ad- 
mitted that  the  evidence  set  out  iu  the  statement  "is  all  the  material  evidence 
introdticed  on  the  trial  pertinent  to  the  motion  for  a  new  trial, "  and  that  the 
"other  testimony,  referring  to  possession,"  not  set  out,  was  not  material.  Ko 
express  findings  are  embodied  in  the  statement,  and  in  their  absence  we  must 
presume  the  implied  findings  were  such  as  support  the  judgment.  The  court 
could  not  have  found  for  plaintiff  without  first  finding  as  facts  that  he  was 
in  possession  of  the  land,  and  that  he  had  the  right  to  use  and  enjoy  the  wa- 
ter. The  motion  for  a  new  trial  having  been  made  on  the  ground,  in  part, 
that  there  was  no  evidence  of  those  facts,  upon  a  statement  containing  all  the 
material  evidence  bearing  thereon,  we  must  review  the  evidence  applicable 
to  those  issues  as  we  would  have  done  if  the  court  had  found  them  specially 
against  defendant  More  v.  Lott,  13  Nev.  380  It  will  serve  no  useful  pur- 
pose to  state  the  evidence  introduced.  Counsel  for  plaintiff  do  not  depend 
upon  its  sulfioiency  to  sustain  the  judgment.  There  is  absolutely  no  evidence 
of  such  possession,  actual  or  constructive,  by  plaintiff,  or  of  his  right  to  the 
use  and  enjoyment  of  the  water,  as  is  necessary  lo  maintain  the  action  or  sup- 
port the  judgment.  The  motion  for  a  judgment  of  nonsuit  should  have  been 
granted.    The  order  appealed  from  is  affirmed. 


(8  Wash.  T.  407) 

Lyen  t>.  Bond. 
(Supreme  Court  of  Washington  Territory.    January  27, 1888.) 

1.  Trover  and  Conversion—Pleading — Complaint. 

A  complaint,  aUeging  that  defendant  took  charge  of  plaintiff's  hogs,  agreeing  to 
deliver  them  to  a  designated  purchaser  upon  payment  of  the  purchase  price,  and 
that  he  aUowed  such  purchaser  to  dispose  of  part  of  the  hogs  without  such  payment, 
and  himself  disposed  of  the  remainder  and  converted  the  proceeds,  is  suincient  to 
sustain  a  verdict. 

2.  Pleading — Failure  to  Demur—Waiver  op  Objections. 

An  objection  to  a  complaint  that  it  does  not  state  facts  constituting  a  cause  of  ao* 
tion  is  not  waived  by  failure  to  demur. 

Error  to  Fourth  district  court. 

Action  by  S.  M.  Bond  against  E,  W.  Lyen  to  recover  the  value  of  certain 
hogs  alleged  to  have  been  converted  by  the  latter.  Judgment  for  plaintiff, 
and  defendant  brings  error. 

Jones,  G.  J.-  Defendant  in  error  was  the  plaintiff  below,  and  his  complaint 
in  this  action  is  in  these  words:  "Plaintiff  complains  of  defendant,  and  alleges 
that  on  or  about  the  8d  day  of  October,  1884,  in  the  county  of  Kittitas  and  terri- 
tory of  Washington,  plaintiff  having  agreed  to  sell  forty  head  of  hogs  to  Jones 
&  Davenport;  said  hogs  to  be  driven  across  the  Cascade  mountains  to  Seattle, 
on  Puget  Sound,  in  said  territory  of  Washington,  to  be  paid  for  on  delivery  at 
said  town  of  Seattle.  Said  hogs  were  placed  in  charge  of  defendant,  he  taking 
from  plaintiff  a  statement  of  the  purchase  price,  to- wit,  the  sum  of  four  hun- 
dred dollars  ($400.)  The  defendant,  at  the  time  before  mentioned,  took  charge 
and  control  of  said  forty  head  of  hogs  from  plaintiff,  and  agreed  with  plaintiff 
to  deliver  said  hogs  at  the  town  of  Seattle  to  said  Jones  &  Davenport  upon 
the  payment  to  him  of  the  sum  of  four  hundred  (8400)  which  sum  said  de- 
fendant agreed  to  pay  plaintiff,  less  his  (defendant's)  reasonable  charges  for 
taking  care  of  the  property.  Said  hogs  of  plaintiff  were  marked  with  a  smooth 
crop  off  the  right  ear,  and  a  swallow  fork  off  the  left  ear,  so  as  to  distinguish 
them  from  other  hogs;  said  defendant  having  charge  of  a  drove  of  hogs  part 
of  which  were  his  own,  all  of  said  hogs  in  said  drove  being  in  charge  of  E. 
W.  Lyen,  as  this  plaintiff  is  informed  and  believes.  Defendant,  against  the 
express  direction  of  plailntiff,  allowed  said  Jones  and  Davenport,  or  either  of 
them,  to  sell  and  dispose  of  a  portion  of  the  said  drove  of  hogs,  including  the 
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forty  head  of  hog3»  the  foundation  of  this  action.  And  himseK,  on  or  aboat 
the  1st  day  of  November,  1884,  disposed  of  the  remainder  of  said  drove  of 
hogs,  including  the  forty  head  of  plaintiff's  hogs,  receiving  for  said  remainder 
the  sum  of  about  fifteen  hundred  dollars,  ($1,500,)  whicbsum  he  appropriated 
to  his  own  use  and  benefit,  and.  though  often  demanded,  has  failed  and  re- 
fuses to  pay  plaintiff  any  part  of  said  sum  of  four  hundred  dollars,  (IHOO.) 
Twenty  dollars  is  a  reasonable  compensation  to  defendant  for  his  trouble  in 
taking  the  charge  and  care  of  said  hogs.  Wherefore  plaintiff  prays  judgment 
against  defendant  for  the  sum  of  three  hundred  and  eighty  dollars,  and  inter- 
est thereon  at  the  rate  of  ten  per  cent,  per  annum  from  the  1st  day  of  No- 
vember, 1884,  and  for  costs  of  this  action."  The  plaintiff  in  error  here  insists 
that  this  complaint  does  not  state  facts  suflicient  to  constitute  a  cause  of  abtion. 

There  was  no  demurrer  in  the  trial  court.  The  point,  however,  is  not 
waived  thereby,  but  may  be  raised  here  for  the  first  time.  The  verdict  was 
against  the  defendant,  Lyen,  for  the  sum  of  two  hundred  and  twenty-five  dol- 
lars. After  verdict,  Lyen  moved  for  a  new  trial,  and  then  raised  the  question 
as  to  the  sufficiency  of  the  complaint,  and  was  overruled.  He  renewed  the 
same  objection  on  a  motion  in  arrest  of  judgment,  and  was  again  overruled. 
To  each  of  these  rulings  he  excepted,  and  now  renews  his  objection  in  this 
court. 

While  it  is  true  that  such  an  objection  is  not  waived  by  not  demurring,  yet, 
where  a  defendant  answers  the  complaint,  and  goes  to  trial  upon  the  merits, 
the  complaint  ought  to  be  strongly  construed  against  him,  and  the  verdict  sus- 
tained, if  by  any  reasonable  intendment  it  can  be  upheld.  This  complaint  is 
without  doubt  subject  to  criticism,  but  it  may  be  gathered  therefrom  that 
plaintiff  seeks  to  recover  of  defendant  the  value  of  certain  swine  of  plaintiffs 
sold  by  defendant,  for  the  proceeds  whereof  defendant  has  not  accounted,  but 
has  converted  the  same  to  his  own  use.  The  transcript  shows  that  the  trial 
was  had  on  that  basis.  Defendant's  answer  was  a  general  denial,  and  the 
verdict  of  the  jury  was  evidently  on  these  issues  The  charge  of  the  court  is 
not  included  in  the  transcript,  and  no  doubt  was  satisfactory  to  the  parties, 
and  correctly  stated  the  law,  and  fairly  submitted  the  case  to  the  jury  on  the 
questions  here  indicated.  It  is  further  objected  that  the  evidence  is  insuffi- 
cient, but  upon  examination  we  are  unable  to  say  that  there  was  not  enough 
to  justify  the  submission  of  the  cause  to  the  jury.  These  are  the  only  ques- 
tions raised  on  the  motions  below,  and  are  all  the  points  contained  in  the  brief 
here.  We  are  satisfied  that  the  objections  were  properly  overruled  by  the  dis- 
trict court.    The  judgment  is  affirmed. 

Langford,  J.,  concurs.    Allyn,  J.,  concurs  in  the  result. 

(3  Wash.  T.  522) 

Barklby  V.  United  States. 
(Supreme  Court  of  Washington  Territory,  February  1,  1888.) 
Public  Landb— Appropriation  for  School  Purposes— Unlawful  Fknoino. 

Act  Con^.  1853,  setting  aside  sections  16  and  86  of  each  township  in  Washington 
rerritory  for  school  purposes,  does  not  sever  such  sections  from  the  public  domain, 
nor  destroy  their  character  as  public  lands,  but  the  United  States  may  maintain  an 
action  under  act  Cong.  Feb.  25, 1885,  §  1,  prohibiting  the  inclosure  of  public  lands  of 
the  United  States,  without  claim  or  color  of  title,  against  one  inclosing  such  secUous. 

Appeal  from  Second  district  court.. 

Action  by  the  United  States  against  Hugh  Barkley  to  remove  inclosures 
placed  upon  public  lands  by  defendant.  Judgment  for  plaintiff,  and  defend- 
ant appeals. 

Allyn,  J.  The  question  in  this  case  involves  the  status  of  sections  16  and 
86,  reserved  for  school  purposes  throughout  Washington  Territory.  The  United 
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States,  by  its  attorney,  filed  its  complaint  at  Pomeroy,  claiming — Firsts  that 
"sec.  36,  Tp.  No.  9  N.  of  R.  44  east  of  the  W.  M.,  is  and  was  public  lands  of 
the  United  States;!*  aecond,  that  on  the  Ist  day  of  November,  1884,  Hugh 
Barkley,  "  without  right  or  color  of  title,  and  without  an  asserted  right  thereto, 
by  or  under  a  chiim  made  in  good  faith,  went  upon  said  tract  of  Jand  and  in- 
closed sante,"  etc.,  and  so  continues;  prays  removal  of  the  inclosure,  for  an 
injunction,  and  other  relief.  To  this  the  defendant  (appellant)  tiles  a  general 
demurrer,  which  was  overruled,  and  decree  given  as  prayed.  Defendant  ap- 
peals. 

The  admissions  by  the  demurrer  that  this  section  is  public  lands  of  the 
United  States,  and  the  defendant  without  right  or  color  of  right  thereon, 
would  seem  to  dispose  of  this  case,  but  both  parties  apparently  agree  in  sub- 
mitting for  determination  the  question  whether  the  identification  of  sections 
16  and  36  of  the  public  lands  by  survey,  and  their  reservation  for  school  pur- 
poses by  act  of  congress,  operated  as  a  conveyance  or  grant  of  the  interest 
01  the  government  in  said  lands,  so  as  to  take  them  out  of  the  domain  of 
public  lands  of  the  United  States,  so  that  the  government  could  have  no  right 
of  control  or  supervision  over  them,  as  claimed  and  asserted  herein.  It  is 
made  unlawful  to  inclose  any  public  lands  of  the  United  States  without  claim 
or  color  of  title  in  good  faith,  as  by  entry,  etc.  Section  1,  act  Feb.  25,  1885, 
(23  St.  321.)  It  is  contended  that  these  lands  were  severed  from  the  public 
domain  by  the  act  of  1853,  and  therefore  section  1,  just  referred  to,  does  not 
apply  to  these.  The  mere  survey  of  these  lands  would  not  cause  them  to  lose 
their  character  of  public  lands.  Such  change  could  occur  only  when  they  have 
lost  their  public  character,  by  reason  of  a  bona  fide  right  of  private  entry  or 
ownership  under  the  laws  of  the  United  States.  Now,  because  of  the  mere 
reservation  or  appropriation  by  the  United  States  of  these  sections  for  the  pur- 
pose of  being  applied  to  the  common  schools  of  the  future,  do  they  lose  their 
character  of  public  lands?  It  is  true  that  they  are  not "  public  lands, "  in  that 
they  are  open  to  entry,  etc.,  but  that  fact  alone  does  not  prevent  them  being 
in  a  certain  sense  public  lands.  The  government  has,  for  a  wise  purpose,  set 
apart  and  reserved  these  lands  from  the  general  domain,  and  announced  the 
purpose  to  which  they  will  be  devoted.  It  retains  control  and  dominion  over 
these  until  the  happening  of  a  certain  event.  It  is  somewhat  as  a  trustee  of 
an  express  trust.  It  also  retains  the  right,  up  to  a  certain  time,  to  annul  the 
act  by  which  such  sections  were  severed,  and  might,  within  that  limit,  annul 
the  former  act,  and  throw  these  lands  open,  as  "public  lands,"  This  reserved 
right  in  the  government  must  give  it  control  over  these  lands  as  absolute  as 
that  of  any  owner  could  be.  As  is  well  said,  ever  since  the  organization  of  the 
territory,  these  school  sections  have  been  recognized  as  "public  lands,"  and 
the  courts  have  sustained  all  the  rights  of  the  government,  whenever  their 
aid  has  been  invoked,  in  preventing  trespass  upon  them.  Any  other  doctrine 
would  lead  to  a  practical  annulment  of ^ the  act  of  congress,  and  render  nuga- 
tory the  eflPort  to  provide  for  and  establi'sh  a  common-school  system.  Any  one 
entering  upon  these  lands  becomes  a  trespasser.  He  cannot  have  or  acquire 
any  rights.  The  power  of  the  United  States  to  prevent  such  wrong  must  be 
conceded,  or  the  wrong  would  go  unpunished.  The  judgment  of  the  court 
below  was  entirely  right,  and  is  aflirmed. 

Jones,  C.  J.,  concurs  in  the  result.    Turner,  J.,  concurs, 

(3  Wash.  T.  W) 

White  v.  Territory. 
{Supreme  Court  of  Washitigton  TerrlUyry,    January  25, 188S.) 
!•  Homicide— Instructions— Right  to  Resist  Trespass  on  Land. 

On  a  trial  for  murder  it  appeared  that  deceased,  claiming  to  be  the  owner  of  cer- 
tain land  in  the  actual  and  peaceable  occupancy  of  defendant,  armed  himself,  and 
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went  upon  the  ume  to  cot  and  take  away  the  hay  thereon;  that  defendant  then 
armed  hlinf^Lf  wltb  a  revolver,  and  went  to  where  the  deceased  was  to  prevent  him 
from  50  doing,  and  U)  warn  bim  away,  and  in  the  affray  that  ensued  killed  him. 
Held,  ihAl  the  court  improperly  charged  that  the  act  of  deceased  was  lawful,  while 
the  act  of  defeodant  was  unlawful,  and  that  the  latter  was  guilty  as  charged;  the 
entry  of  deceas«ed  being  a  trespass,  which  defendant  had  a  right  to  resist.^ 
ft.  Sam b—In8Truction8~Tur BATS  OF  Dbobasbd. 

An  instruction  on  a  trial  for  murder  that  uncommunicated  threats  (of  deceased) 
are  only  valuable  as  tending  to  show  his  feelings  towards  defendant  at  the  time  of 
their  encounter,  and  whether  or  not  the  deceased  was  the  first  assailant,  or  so  acted 
at  the  time  of  tbe  shooting  as  to  induce  in  defendant's  mind  an  honest  belief  that 
deceased  intended  to  Idll  him,  or  do  him  great  bodily  hanzL  and  that  communicated 
threats  are  also  valuable  for  the  same  purpose,  and  as  tendinjg^  to  throw  light  on  d& 
fondant's  state  of  mind  at  and  just  before  the  shooting,  ana  that  in  shooting  his 
act  was  not  malicious,  is  proper  where  there  is  evidence  as  to  such  threats.* 

8.   SaMB— iNSTRUCTIONft^-WsiOHT  0»  EVIDENCE. 

Instructions  setting  out  that  under  certain  circumstances  the  jury  should  place 
but  little  reliance  upon  verbal  declarations  are  improper,  the  jury  being  the  exola- 
sive  judges  of  the  weight  of  the  evidence. 
L  Same— Evidence—Thrbats  op  Dependant. 

Threats  made  by  defendant  are  always  admissible  to  show  his  animus  towards  de- 
ceased, and  as  circumstances  affecting  his  guilt  or  innocence  of  the  particular  crime 
charged,  their  weight  being  dependent  greatly  on  their  character,  the  occasion, 
nearness  in  time,  and  the  particular  circumstances  surrounding  the  offense.* 
6.  Manslauohteu— 'CoNViCTion  on  Charob  op  Murder. 

Under  Code  Wash.  T.  $  10Q8,  a  conviction  for  manslaughter  may  be  had  under  an 
indictment  for  murder  in  the  ilrst  degree. 
6w  Jury— Challenobs— Discretion  op  Trial  Ck>nBT. 

The  rulings  of  the  trial  court,  in  passing  upon  the  challenges  to  jurors,  being 
grounded  upon  examination  in  view  of  the  courts  and  largely  discretionaiy,  will 
not  be  reversed  unless  there  is  apparent  error  or  abuse  of  such  discretion. 

Error  to  8econd  district  court. 

Indictment  of  Wiliiam  W.  White  for  murder.  Defendant  brings  error 
from  a  judgment  of  conviction  of  murder  in  the  second  degree. 

Jones,  C.  J.  The  plaintiff  in  error  was  indicted  for  murder  in  the  first 
degree,  coir»mitted  in  the  county  of  Pierce,  July  17,  1885,  upon  the  person  of 
one  James  McMillan.    He  was  convicted  of  murder  in  the  second  degree,  and 

>On  a  trial  for  murder^  where  defendant,  knowing  that  deceased  was  on  his  prem- 
,  Ises,  having  a  gun  and  pistol,  with  the  declared  purpose  of  giving  defendant  trouble, 
seized' the  gun  from  deceased  and  ordered  him  off,  but  made  no  effort  to  use  it  until  de- 
ceased advanced  with  drawn  pistol,  when  he  shot  him.  it  is  error  to  instruct  the  jury 
that  defendant  was  guilty  of  murder  or  manslaughter,  if  he  provoked  the  trouble,  with- 
out instructing  them,  that,  in  such  case,  if  deceased  renewed  the  assault  after  defend- 
ant abandoned  it,  defendant  had  a  right  to  defend  himself.  Barnard  v.  Coul,  (Ey.)  8 
8.  W.  Rep.  444.  See,  also,  Bledsoe  v.  Com.,  (Ky.)  7  S.  W.  Rep.  884;  Bonnard  v.  State, 
(Tex.)  Id.  862;  Morrison  v.  State,  (Ala.)  4  South.  Rep.  402.  and  note.  On  the  general 
subject  of  when  a  homicide  is  justifiable  on  the  ground  of  self  defense,  see  Vamell  y. 
State,  (Tex.)  9  S.  W.  Rep.  65,  and  cases  cited  in  note. 

*  Threats  of  personal  injuries,  or  afirainst  the  life,  will  not  justify  the  taking  of  the 
life  of  the  party  making  them,  when  he  is  doing  nothing  to  put  such  threats  into  exe- 
cution. Gilmore  v.  People,  (111.)  15  N.  E.  Rep.  758,  and  note.  See,  also,  State  v.  Rider, 
(Mo.)  8  S.  W.  Rep.  728;  Binfield  v.  State,  (Neb.)  19  N.  W.  Rep.  607;  Territory  v.  HalU- 
day,  (Utah,)  17  Paa  Rep.  118. 

*On  trials  for  murder  it  is  always  competent  to  show  the  conduct  and  feelings  of  de- 
fendant towards  deceased,  and  evidence  of  previous  threats  and  attempts  to  kill  his 
victim,  and  of  ill  feeling  between  the  parties,  is  always  admissible.  People  v.  Jones, 
(N.  Y.)  2  N.  E.  Rep.  49;  State  v.  McKinney,  (Kan.)  8  Pac.  Rep.  856;  State  v.  McCahill, 
(Iowa,)  33  N.  W.  Rep.  599;  Howard  v.  State,  (Tex.)  8  S.  W.  Rep.  929;  Schoolcraft  v. 
People,  (HI.)  7  N.  E.  Rep.  649.  As  a  general  rule,  threats  made  by  defendant,  prior  to 
the  murder,  to  kill  some  person  other  than  deceased,  are  not  admissible  in  evidence 
against  him,  Carr  v.  State,  (Neb.)  37  N.  W.  Rep.  680;  but  on  the  trial  for  murder  of 
a  successful  suitor  of  a  lady,  who  nad  rejected  defendant,  evidence  that  the  latter  had 
threatened  to  kill  any  one  else  whose  company  the  lady  received.  Is  admissible.  Brown 
V.  State,  (Ind.)  5  N.  £.  Rep.  90a 

Evidence  of  threats  made  by  accused  against  deceased  is  admissible,  although  accused 
was  drunk  at  the  Ume  of  making  the  threats.    Smith  v.  Com.,  (£gr.)  4  B.  T^  B«p.  706i 
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sentenced  to  the  penitentiary.  Tlie  facts  gleaned  from  the  record,  and  about 
which  there  seems  to  be  no  real  dispute,  are  these:  In  January,  1878.thede- 
fendant,  William  M.  White,  bought  the  Conn  ell  and  Williamson  donation 
claims,  about  640  acres,  and  went  into  possession  thereof.  During  the  month 
he  executed  and  delivered  a  mortgage  to  James  G.  Williams  on  the  above 
property  for  62,400,  payable  in  one  year.  In  course  of  time  James  McMillan, 
the  deceased,  became  the  owner  of  the  mortgage.  The  mortgage  debt  was 
not  paid,  and  the  deceased,  at  defendant's  request,  made  several  extensions 
of  time  for  payment.  Finally,  the  debt  not  having  been  paid,  the  deceased 
brought  an  action  to  foreclose,  in  which  action  defendant  appaired.  A  decree 
was  rendered  foreclosing  the  mortgage,  and  directing  a  sale  of  the  mortgaged 
premises.  The  sale  was  postponed  for  10  days  to  enable  the  defendant  to 
raise  the  money  to  pay  the  debt.  It  was  not  paid,  and  the  sale  took  place, 
deceased  bidding  in  the  property.  The  sale  was  contirmed.  No  redemption 
was  made,  and  the  sheriff  executed  a  deed  to  the  deceased.  After  the  deed 
had  been  made,  the  deceased  offered  to  convey  the  property  to  defendant  if 
the  latter  had  the  money  by  a  certain  day.  About  this  time  deceased's  cred* 
itors  were  becoming  clamorous  fur  money,  and  deceased  transferred  the  prop- 
erty to  his  father,  to  whom  he  was  indebted,  and  the  creditors  had  attached 
the  property  before  the  day  arrived  on  which  defendant  was  to  pay  for  the 
land.  On  the  day  appointed,  White  reported  that  he  had  the  money,  but  ow- 
ing to  the  attachments  nothing  could  be  done.  Defendant's  attorneys  then 
endeavored  to  procure  a  settlement  with  the  creditors  of  McMillan,  but  no  ar- 
rangement could  be  made.  The  agreement  made  by  McMillan  was  a  verbal 
one,  and  without  consideration.  Notwithstanding  this,  defendant's  attorneys 
brought  suit  against  McMillan  for  a  specific  performance.  A  demurrer  was 
interposed,  sustained,  and,  plaintiff  failing  to  amend,  judgment  was  rendered 
against  him.  Defendant  was  then  advised  by  his  attorneys  to  enter  the  Gon- 
nell  donation  claim  in  his  own  name,  as  it  was  still  public  land.  Cbnnell  had 
been  killed  by  the  Indians  before  living  four  years  on  the  land,  and  so  no  proof 
had  ever  been  made  by  him.  A  patent  had  issued  to  the  Williamson  place  be- 
fore the  sale.  Although  the  defendant  had  mortgaged  the  property,  he  was 
still  advised  that  the  mortgage  was  invalid,  and  consequently  ail  proceedings 
based  on  it  were  void,  and  that  he  should  homestead  the  Connell  place,  and 
apply  to  purchase  the  Williamson  place.  Defendant  was  therefore  advised  to 
maintain  possession  of  the  Williamson  place,  and  was  in  the  actual  occupancy 
of  it  from  1878  until  after  the  homicide.  The  deceased,  to  whom  his  father 
had  leased  the  property,  then  had  a  notice  served  on  the  defendant  to  quit  the 
premises.  By  this  time  the  relations  between  the  deceased  and  the  defendant 
had  become  strained,  and  each  one  had  made  threiits  as  to  what  he  would  do 
in  certain  events.  McMillan  had  threatened  to  have  the  hay  on  the  William- 
son place,  or  blood.  These  threats  had  been  communicated  to  the  defendant. 
The  defendant  had  threatened  that  some  one  would  be  hurt  if  McMillan  made 
any  attempt  to  interfere  with  the  land.  The  boundary  line  on  the  west  side 
of  the  Williamson  place  continued  on  south,  and  formed  the  western  bound- 
ary line  of  the  Connell  place.  The  eastern  boundary  line  of  the  Williamson 
place  intersected  the  northern  line  of  the  Connell  place,  the  Connell  place  be- 
ing a  parallelogram  and  the  Williamson  place  a  square.  There  was  a  break 
in  the  fence  of  the  Williamson  place.  The  defendant  was  living  on  the  Con- 
nell place.  His  house  was  there.  James  McMillan,  on  the  day  he  was  killed, 
went  upon  said  Williamson  donation  claim  to  cut  the  crop  of  hay  or  grass 
raised  thereon  by  White,  and  did  cut  a  part  thereof.  White,  learning  from 
one  of  his  sons  that  McMillan,  or  some  one  else,  was  cutting  hay  on  the  place, 
put  a  pistol  in  his  pocket  and  went  to  the  place  where  McMillan  was  cutting 
the  hay.  Arriving  there,  he  found  McMillan  in  a  wagon,  and  demanded  of 
him  whether  he  had  "sheriff's  papers,"  or  any  authority,  for  coming  there  to 
cut  the  hay.    McMillan,  answering,  took  up'a  gun  which  he  had  by  him  in 
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the  wagon,  and,  pointing  it  at  White,  and  calling  Whitens  attention  to  it, 
said,  "This  is  my  authority.''  White  replied  that  that  was  not  sufficient  au- 
thority, and  he  should  cut  no  hay  there  till  he  had  better  authority,  and  or- 
dered him  to  leave  the  place  at  once,  saying,  "You  put  this  in  law,  and  now 
let  the  law  settle  it."  Some  talk  followed,  McMillan  keeping  the  gun  pointed 
towards  White,  and  White  endeavored  to  elude  it.  White,  noticing  the  grow- 
ing excitement  of  McMillan,  and  that  McMilli'in  was  raising  the  gun,  said, 
"Mac,  you  are  excited;  don't  shoot."  Both  fired  quickly,  McMillan  with  the 
gun  and  White  with  his  pistol.  The  testimony  is  confilcting  as  to  which  fired 
first.  After  the  exchange  of  shots.  White  rushed  in  upon  McMillan  and 
seized  his  gun,  meanwhile  with  one  hand  firing  his  own  pistol.  Both  men 
were  wounded.  McMillan's  wound  proved  fatal.  -'After  sending  for  a  phy- 
sician, for  camphor,  water,  etc.,  and  exerting  himself  to  save  McMillan's  life. 
White  came  to  Tacoma  and  surrendered  himself  to  ttie  sheriff.  The  defend- 
ant assigns  a  large  number  of  errors,  and  they  are,  with  one  or  two  excep- 
tions, insisted  upon,  and  have  been  argued  with  signal  ability  by  the  attorneys 
upon  both  sides;  but  the  disposition  we  make  of  the  case  will  not  require  an 
examination  of  many  of  them. 

It  appears  that  one  Miss  Maggie  Farr  was,  without  challenge  or  objection, 
allowed  to  sit  as  one  of  the  jurors  by  whom  the  defendant  was  tried.  This 
court  has  heretofore  decided  that  the  amendment  to  section  3050  of  the  Code, 
as  passed  by  the  legislature,  whereby  it  was  claimed  that  women  were  made 
electors,  and  became  qualified  jurors,  was  invalid,  because  of  the  defective 
character  of  the  title  of  the  act;  and  as  it  is  not  now  possible  for  a  like  state 
of  affairs  to  occur  oh  a  second  trial  there  is  nothing  in  the  fact  here  shown 
demanding  a  further  examination  of  the  question.  The  point  is  made  in  the 
brief  of  counsel  that  the  territorial  legislature  have  not  the  power  to  confer 
upon  women  the  elective  franchise.  That  question,  however,  is  not  neces- 
sarily involved  in  the  matter  before  us,  and  hence  we  do  not  feel  called  upon 
to  pass  upon  it.  It  is  contended  that  under  this  indictment  the  defendant 
could  not  be  found  guilty  of  manslaughter,  and  the  court  had  erred  in  refus- 
ing defendant's  request  to  so  instruct  the  jury.  Had  he  been  convicted  of 
manslaughter,  the  question  would  now  be  pertinent;  but  as  he  was  not  so 
convicted,  there  has  been  no  injury  resulting  from  the  refusal.  As  the  same 
question  may  arise  upon  another  trial,  however,  we  deem  it  necesssary  to  say 
that,  under  section  1098  of  the  Code,  such  a  conviction  may  be  had  under  an 
indictment  for  murder  in  the  first  degree.  Several  instructions  were  asked 
and  refused,  a.nd  instructions  were  given  and  excepted  to,  relating  to  the 
threats  made  by  the  deceased  and  the  defendant,  communicated  and  uncoiii- 
municated,  as  to  each.  It  is  sutficient  to  say  as  to  these  that  the  fact  that 
threats  had  been  made  by  the  deceased  or  the  defendant  are  admissible  in  all 
cases  for  the  purpose,  if  made  by  the  defendant,  of  showing  the  animtut  of 
defendant,  and  as  a  circumstance  affecting  his  guilt  or  innocence  of  the  crime 
charged,  having  greater  or  less  weight  as  their  character,  the  occasion,  the 
nearness  in  time  to  the  killing,  and  the  circumstances  may  give  them  weight. 
Threats  made  by  the  deceased  against  the  defendant  would  have  more  or  less 
weight  in  defendant's  favor,  as  affecting  his  conduct  as  a  reasonably  prudent 
man  under  the  circumstances,  if  he  was  advised  of  the  threats.  The  sixth 
instruction  asked  for  and  refused  was  as  follows:  "  Uncommunicated  threats 
are  only  valuable  in  a  case  of  this  kind  as  tending  to  show  the  feelings  and 
interest  of  the  deceased  towards  the  defendant  at  the  time  of  their  encounter, 
and  whether  or  not  the  deceased  was  the  first  assailant,  and  whether  or  not 
the  deceased  so  acted  at  the  time  of  the  shooting  as  to  induce  in  the  mind  of 
the  defendant  an  honest  belief  that  the  deceased  intended  to  kill  him  or  do 
him  great  bodily  harm.  Communicated  threats  are  valuable  for  the  same 
purpose,  and  as  also  tending  to  throw  light  on  the  state  of  mind  of  the  defend- 
ant at  and  just  before  the  shooting,  and  as  tending  to  show  that  his  acts  in 
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shooting  were  not  malicious."  We  think  this  instruction  should  have  been 
given.  It  is  correct  in  law,  and  the  circumstances  of  the  case  made  the  rule 
stated  applicable. 

The  error  of  the  court  in  giving  the  thirty-fifth  instruction  is  a  key  to  many 
of  the  errors  assigned  at  the  trial,  and  in  a  great  degree  to  the  errors  com- 
plained of  as  to  threats.  The  thirty-fifth  assignment  is  this:  "And  in  this 
case  the  court  instructs  you  that  if  you  find  from  evidence  that  James  McMil-  • 
Ian,  on  the  17th  day  of  July,  1885,  went  upon  the  said  premises,  then  you  are 
instructed  that  the  said  James  McMillan  was  rightfully  upon  said  William- 
son donation  claim,  and  then  and  there  the  said  defendant  armed  himself,  and 
went  to  where  the  said  James  McMillan  was  at  work,  and  such_  going  was 
for  the  purpose  of  driving  the  said  McMillan  away  from  the  said  place  for  the 
purpose  of  preventing  or  prohibiting  the  said  McMillan  from  cutting  the  hay 
on  said  land,  or  for  the  purpose  of  executing  the  threats  made  by  defendant, 
if  any  were  made,  against  McMillan,  or  for  the  purpose  of  assaulting  the  said 
McMillan,  or  for  the  purpose  of  provoking  a  dlfiiculty  with  the  said  McMillan, 
then  such  going  by  the  defendant  to  the  place  where  the  said  McMillan  was 
so  at  work,  for  an  unlawful  purpose,  and  in  the  furtherance  of  and  in  carry- 
ing out  such  unlawful  purpose  the  defendant  killed  said  McMillan,  then  he  is 
guilty  of  manslaughter  at  least;  and  if  the  said  killing  was  intentional  and 
malicious,  then  defendant  is  guilty  of  murder  in  the  second  degree;  and  if 
said  malicious  intention  had  been  premeditated  and  deliberate  before,  then  de- 
fendant is  guilty  of  murder  in  the  first  degree."  Here  the  radical  error  is  ap- 
parent in  the  instruction  that  McMillan  was  rightfully  upon  the  Williamson 
claim.  The  court,  in  this  instruction,  gives  the  jury  to  understand,  as  a  mat- 
ter of  law,  that  the  deceased  had  a  right  to  invade  the  actual  possession  of  de- 
fendant, with  arms  in  his  hands,  and  that  defendant  had  no  right  to  go  upon 
the  premises  in  his  own  possession,  for  the  purpose  of  preventing  or  prohibit- 
ing McMillan  from  cutting  the  hay  thereon,  or  even  for  Inquiry  why  and  for 
what  he  was  there;  and  if  he  did  so,  it  was  an  unlawful  purpose;  and  if,  in 
the  furtherance  of  it,  the  defendant  killed  McMillan,  he  was  guilty.  This  is 
a  more  favorable  statement  than  the  instruction  warrants.  In  reality,  by  the 
force  of  the  terms  used,  it  instructs  the  jury  not  only  that  McMillan  had  a 
right  thus  to  invade  the  possession  of  the  defendant,  but  also  says  to  the  jury 
that  the  defendant  in  fact  armed  himself,  and  went  to  the  place  where  Mc- 
Millan was  for  the  purpose  of  driving  McMillan  away,  for  one  or  more  unlaw- 
ful motives,  and  that,  therefore,  he  was  guilty  of  a  crime.  It  is  hard  to  con- 
ceive a  more  misleading  instruction.  The  title  to  the  land  was  not  a  matter 
of  importance  in  the  trial,  except  as  it  might  throw  light  upon  the  interest 
and  motives  of  the  parties.  If  McMillan  in  fact  owned  the  land,  it  was  a  fact 
also  that  defendant  was  in  the  actual  and  peaceable  occupancy  of  it.  McMil- 
lan, it  would  seem,  or  at  least  it  may  be  admitted  for  the  present  purpose, 
had  the  right  to  the  possession,  and  might  have  obtained  it  by  easy  and  law- 
ful means;  but  he  was  a  trespasser  in  the  methods  he  took,  and  defendant 
had  a  right  to  go  where  he  was,  and  to  go  armed,  under  the  circumstances,  to 
defend  himself  if  assailed.  Many  of  the  errors  assigned  grow  naturally  out 
of  the  mistaken  idea  that  the  title  of  land  in  McMillan,  as  an  abstract  ques- 
tion, was  a  controlling  fact  as  justifying  McMillan's  conduct  and  showing 
defendant's  guilt.  Defendant's  actual  possession  could  not  lawfully  be  in- 
vaded in  the  manner  attempted,  even  by  the  owner.  The  court  refused  sev- 
eral instructions  asked  by  defendant  relative  to  striking  in  heat  of  blood,  and 
in  a  sudden  quarrel,  and  in  real,  or  apparently  real,  danger.  We  conceive  the 
true  rule  to  be  that,  when  a  man  is  placed  in  such  a  position  that  a  reason- 
ably prudent  man,  by  the  circumstances  and  facts  surrounding  him,  would 
have  in  good  faith  a  well-founded  belief  that  his  life  was  in  peril,  he  would 
be  justified  in  using  such  means  in  defense  of  himself,  and  to  such  an  extent 
as  might  fairly  appear  to  be  necessary  to  such  defense.     The  instructions 
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asked  for  and  refused,  however,  in  some  instances,  as  in  the  thirteenth,  con- 
tain the  instruction  that,  in  certain  circumstances,  the  jury  should  place  but 
little  reliance  upon  testimony  as  verbal  declarations.  The  jury  are  the  ex- 
clusive judges  of  the  evidence  and  the  weight  to  be  given  to  it;  and  as  to  the 
extent, — whether  little  or  great  reliance  is  to  be  placed  therein.  A  question  is 
raised  as  to  the  rulings  of  the  court  in  sustaining  and  refusing  to  sustain 
challenges  to  jurors.  Our  system  provides  for  examination  of  persons  called 
into  the  jury-box  as  to  their  qualitications  to  serve  as  such.  The  evidence  is 
heard  by  the  court,  and  the  question  of  fact  is  decided  by  the  couii;.  It  is 
largely  a  discretionary  finding.  Two  persons  may  give  exactly  the  same  an- 
swers to  the  same  questions,  and  one  of  them  be  found  competent  and  the  other 
incompetent.  The  court  sees  the  persons,  observes  their  manner,  their  appar- 
ent intelligence  or  want  of  it,  and  is  justified  in  weighing  their  answers,  and 
these  circumstances,  in  passing  upon  the  evidence,  and  finding  the  fact,  and, 
unless  the  record  discloses  a  fault  or  an  abuse  in  such  finding,  this  court  ought 
not  to  reverse  it.  In  criminal  as  well  as  civil  cases  a  mere  possibility  of  prej- 
udicial error  in  the  records  on  any  question  ought  not  to  be  allowed  to  over- 
turn a  verdict.  It  must  be  shown  that  there  was  error  of  such  a  character  as, 
at  least  probably,  worked  an  injury  to  the  party  complaining.  The  judgment 
and  verdict  must  be  set  aside,  and  a  new  trial  awarded. 

Allyn,  Turner,  and  Langford,  JJ.,  concur. 

(3  Wash.  T.  410) 

Wright  et  aL  v.  City  of  Tacoma  et  aZ. 
{^-preme  Court  of  Washington  Territory,    January  27, 1888.) 

1.  Municipal  Corporations— Street  Assessments— Injunction  to  RESTRAnr. 

When  a  city  charter  provides  that  the  council  may  pass  a  resolution  to  Improve  a 
street,  and  may  file  a  survey  and  estimate  of  cost,  all  of  which  shall  be  published; 
and  that  all  opposed  to  the  improvement  may  protest  within  10  days  after  such 
publication ;  and  that  if  no  such  protest  is  made  the  assessment  shall  be  deemed  as- 
sented to,— equity  will  not  set  aside  such  assessment  at  the  instance  of  an  abutting 
property  owner,  who  made  no  protest  within  the  required  time,  and  not  until  the 
work  was  partially  done,  and  tne  city  liable  for  the  improvement,  but  will  leave 
him  to  his  legal  remedy.* 

2.  Same— Petition — Character  op  Signers — Charter  of  Tacoma. 

Under  city  charter  Tacoma,  %  48,  subd.  0,  requiring  a  petition  to  the  city  council 
for  street  improvements  to  be  signed  by  the  resident  owners  of  more  than  half  the 
abutting  property,  but  not  providing  how  the  fact  of  residence  shall  appear,  such 
petition  need  not  show  that  the  signers  are  a  majority  of  such  resident  owners,  but 
it  will  be  presumed  that  the  city  council  in  ordering  the  improvement  judged  cor- 
rectly, until  the  contrary  appears. 
8.  Same— Petition  by  Abutting  Owner— Amount  in  Interest  to  be  Rbpreseittbd. 

Under  such  section,  only  a  majority  of  such  abutting  property  owned  by  residents 
need  be  represented  in  such  petition.    Jones,  C.  J.,  dissenting. 
4.  Same— Adjustment— Width  op  Cross-Streets. 

In  determining  the  frontage  of  such  abutting  property,  the  width  of  each  street 
crossing  the  improved  street  should  be  subtracted  from  the  total  line  of  improve- 
ments. 

Appeal  from  second  district  court. 

Action  by  Charles  B.  Wright  and  others  against  the  city  of  Tacoma  and 
others  to  set  aside  an  assessment  for  street  improvements  levied  upon  plain- 
tiffs* property.    Judgment  for  defendants,  and  plaintiffs  appeal. 

Evans,  JSears  cfe  Huston,  for  appellants.    Thomas  Carroll,  for  appellees. 

1  An  abutting  property  owner  cannot  stand  by  and  see  a  contractor  expend  money  in 
improving  a  street,  and  afterwards  deny  the  right  of  the  city  to  m^e  the  contract. 
Taber  v.  Ferguson,  (Ind.)  9  N.  E.  Rep,  723;  Ross  v.  Stackhouse,  (Ind.)  16  N.  E.  Rep. 
501.  Land-owners  who  stand  by  in  silence,  with  full  knowledge  of  the  oonstmction  of 
a  drain,  until  after  the  work  is  completed  and  accepted,  are  estopped  from  questioning 
the  regularity  of  the  contract  by  which  the  drain  was  constructed.  Montgomery  v. 
Wasem,  (Ind.)  15  N.  E.  Rep.  795.    See,  also,  Cook  v.  Covert,  (Mich.)  89  N.  W.  Rep.  47. 
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Lakgford*  J;  There  are  from  the  transcript  two  questions  to  be  decided: 
Whether  the  city  council,  by  authority  conferred  upon  that  body  by  the  city 
charter,  had  authority  to  form  an  assessment  district  for  the  purpose  of  grad-* 
ing  a  street,  upon  the  petition  presented  to  the  council  which  appears  in  the 
record;  second f  if  they  had  not,  tlien,  if  appellants,  lot-owners  in  said  dis« 
trict,  stood  by,  without  objection  or  protest,  after  notice  of  the  intention  of 
the  city  that  it  would  proceed  to  let  the  contract  for  grading,  upon  the  hope 
of  paying  the  contract  price  out  of  assessments  upon  appellants  and  other  lot- 
ownera,  can  they,  after  the  contract  is  thus  let,  object  to  the  assessment  upon 
account  of  defects  in  said  petition?  The  city  charter  contains,  among  other 
things,  the  following  provisions:  "Sec.  48.  Ninth,  To  provide  for  opening, 
widening,  clearing,  grading,  graveling,  bridging,  macadamizing,  curbing, 
guttering,  draining,  or  other  manner  of  improving  or  repairing  of  streets, 
highways,  and  alleys,  and  for  the  construction  and  repairing  of  sidewalks 
upon  said  streets,  highways,  and  alleys.  Said  improvements  shall  not,  how- 
ever, be  made  at  the  expense  of  the  owners  of  said  lots  or  parcels  of  land 
fronting  upon  such  street,  highway,  or  alley,  or  portion  thereof,  proposed  to 
be  improved  in  any  of  the  manners  herein  recited,  unless  the  resident  own- 
ers of  more  than  one-half  of  the  property  fronting  upon  the  proposed  im- 
provement shall  have  petitioneil  the  city  council  to  order  such  improvements 
to  be  made,  except  as  provided  in  section  one  hundred  and  fifteen."  "Sec. 
114.  Before  ordering  any  work  done  or  improvements  made  authorized  by 
section  48  of  this  city  charter,  the  city  council  shall  pass  a  resolution  declar- 
ing its  intentions  so  to  do,  and  shall  theivafter  cause  a  survey,  diagram,  and 
estimate  of  the  entire  cost  thereof  to  be  made  by  the  city  surveyor;  and  the 
said  survey,  diagram,  and  estimate  shall  be  filed  in  the  office  of  the  city  clerk, 
for  the  inspection  of  all  parties  interested  therein ;  and  the  said  city  clerk  shall 
forthwith  cause  a  notice  of  such  tiling  of  such  survey,  diagram,  and  estimate 
to  be  published  weekly  for  two  successive  weeks,  in  some  newspaper  pub- 
lished in  the  city.  Such  notice  must  contain  a  true  copy  of  said  resolution  of 
intention,  and  must  specify  the  street,  highway,  or  alley,  or  part  thereof,  pro- 
posed to  be  improved,  and  the  kinds  of  improvement  proposed  to  be  made,  to- 
gether with  such  estimated  cost  and  expense  thereof;  and  that,  if  sufficient 
remonstrance  be  not  made  before  the  expiration  of  ten  days  after  date  of  last 
publication,  said  improvement  will  be  made  at  the  expense  of  owners  of  the 
lots  and  the  parcels  of  the  land  fronting  upon  the  street,  highway,  or  alley 
proposed  to  be  improved  within  the  limits  of  the  improvement  thereof ,  length- 
wise of  said  street,  highway,  or  alley.  Sec.  115.  If,  within  ten  days  from  the 
final  publication,  the  persons  owning  one-half  or  more  of  the  lots  or  parcels 
of  land  fronting  upon  the  street,  highway,  or  alley  proposed  to  be  improved, 
within  the  limits  aforesaid,  shall  file  with  the  city  clerk  a  remonstrance 
against  said  improvement,  grade,  or  alteration,  the  same  shall  not  be  made  at 
the  expense  of  the  owners  of  the  lots  or  parcels  of  land  fronting  upon  such 
street,  highway,  or  alley  as  aforesaid,  unless  the  city  council  shall  deem  such 
work  or  improvement  necessary;  but  no  such  work  shsUl  be  done,  or  improve- 
ment be  made,  unless  upon  a  unanimous  vote  of  all  councilmen  then  present. 
Sec.  116.  If  no  such  remonstrance  be  made  and  filed  as  provided  in  the  last 
section,  and  the  owners  of  the  lots  and  parcels  of  land  fronting  upon  such 
street,  highway,  or  alley  proposed  to  be  improved,  within  the  limits  afore- 
said, shall  be  deemed  to  have  consented  to  the  making  of  said  improvement, 
or  if  such  remonstrance  has  been  made  and  filed,  and  the  said  city  council 
nevertheless  order  such  work  to  be  done  or  said  improvement  to  be  made,  as 
provided  in  section  115,  the  council,  at  its  earliest  convenience  thereafter, 
and  within  six  months  from  the  publication  of  such  notice,  may  establish  the 
proposed  grade  or  make  the  proposed  improvement,  at  the  cost  and  expense 
of  the  owners  of  the  lots  and  parcels  of  land  fronting  upon  the  street,  high- 
way, or  alley  proposed  to  be  improved  within  the  limits  aforesaid,  either  by 
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or  through  the  street  commissioner  or  other  officer  designated  by  the  coun- 
cil, or  by  contract  let  by  the  council  to  any  person:  provided,  that  no  con- 
tract shall  be  made  providing  for  the  payment  to  the  contractor  for  such  im- 
provement of  any  greater  amount  than  the  estimated  cost  and  expense 
thereof,  published  as  aforesaid,  to  complete  some  general  system  of  improve- 
ment." 

It  is  claimed  by  the  appellant  that  the  petition,  and  all  the  proceedings  un- 
der it,  are  void,  because  upon  its  face  it  does  not  state  that  the  lot-owners  are 
residents. 

The  charter  provides  that  the  signers  must  be  residents,  but  it  does  pot 
provide  how  the  fact  of  residence  shall  be  made  to  appear  to  the  council. 
When  a  statute  provides  a  mode  in  which  a  thing  shall  be  made  to  appear, 
that  mode  must  be  strictly  followed;  when  it  does  not  provide  such  mode,  the 
officei-s  may  adopt  what  mode  they  please  to  determine  the  fact.  The  city 
council  adopted  its  own  mode  to  determine  the  tact  of  residence,  which  it  had 
a  right  to  do.  Much  has  been  said  about  another  petition  for  another  dis- 
trict, with  different  boundaries,  but  we  deem  the  whole  affair  as  irrelevant. 
The  boundary  of  an  assessment  district  must  be  ascertained  before  assessmejit 
or  taxation  can  be  had  therein,  and  the  purpose  for  which  it  is  dasired  must, 
under  this  charter,  appear.  Each  of  these  must  appear  by  petition.  The 
same  district  cannot  have  more  tlian  one  boundary  specified  therein,  as  there 
can  be  but  one  boundary  to  an  assessment  district,  and  each  signer  of  a  peti- 
tion must  by  it  agree  to  the  same  boundary.  Two  different  papers  might  pe- 
tition for  the  same  boundary,  but  each  would,  for  the  very  reason  that  they 
agreed  as  to  boundary  and  as  to  the  purpose  for  which  the  district  should  be 
formed,  be  one  petition.  If  two  papers  are  signea,  one  different  from  thp 
other  either  as  to  purpose  or  as  to  boundaries,  such  can  never  be  joined  as 
one  petition,  but  each  must  stand  or  fall  by  itself. 

It  is  said  that  the  petition  in  this  case  was  not  signed  by  a  majority  of  the 
resident  owners  of  abutting  property.  The  council  has  been  given  the  power 
to  judge  whether  it  was  so  signed,  it  has  exercised  its  judgment,  and  by  the 
exercise  thereof  has  declared  that  the  petition  has  been  so  signed.  It  will  be 
presumed  that  that  judgment  is  right,  unless  the  appellant  has  proven  the 
contrary  The  transcript  does  not  prove  ttie  contrary.  It  is  claimed  by  the 
appellant  that  it  does.  The  resident  owners  of  more  than  half  of  the  property 
fronting  the  proposed  improvement  does  not  mean  a  number  of  feet  more 
than  one-half  of  the  whole  line  of  improvement.  The  owners  of  the  property 
fronting  are  the  owners  of  lots,  as  they  appear  by  this  petition,  generally  of 
120  feet  front.  Ownership  does  not  embrace  thestreet  crossing  the  street  to 
be  graded.  The  number  of  feet  of  the  whole  line  of  improvements  equals  the 
lot  frontage,  plus  the  width  of  the  several  streets  which  cross  the  improved 
street;  hence,  to  find  the  frontage  owne4,  the  width  of  each  street  crossing 
must  be  subtracted  from  the  line  of  the  improvements.  The  plat  in  the  tran- 
script shows  that  18  streets  cross  the  streets  to  be  improved.  If  these  18 
streets  were  subtracted  from  the  number  of  feet  of  the  line  of  improvements, 
the  whole  ownership  of  lot  frontage  would  be  ascertained.  The  record  does 
not  show  the  width  of  these  streets  which  should  be  thus  deducted,  and  with- 
out it  no  calculation  can  be  made  as  to  the  total  ownership  fronting  the  pro- 
posed improvements.  There  are  some  figures  upon  the  bottom  of  the  peti- 
tion, but  they  form  no  part  thereof,  and  cannot  make  the  petition  less  valid. 
These  figures,  as  well  as  the  pleadings,  admit  that  the  line  of  improvement 
is  a  certain  length;  but  neither  the  pleadings  nor  the  figures  upon  the  peti- 
tion attempt  to  give  the  aggregate  of  feet  front  of  all  the  lots  owned.  Not 
having  this  data,  we  cannot  know  how  many  feet  are  a  majority  of  the  lots 
fronting.  There  were  three  non-residents  who  signed  the  petition,  represent- 
ing 360  feet  frontage.  Deduct  this  360  feet,  and  the  petition  represents  2,040 
feet.   Probably  this  2,040  feet  of  fronting  lots  are  more  than  half  the  frontage 


Digitized  by 


Google 


Wash.  T.]  WRIGHT  V.  CITY  OF  TAOOMA.  45 

of  lots  along  the  whole  line  of  improvement.  The  city  council  so  determined, 
and,  as  there  was  nothing  in  the  transcript  to  prove  otherwise,  the  bill  was 
properly  dismissed. 

It  is  the  opinion  of  the  writer  of  this,  and  a  majority  of  the  court,  that 
the  clause  in  subdivision  9  of  section  48,  that  "the  resident  owners  of  more 
than  half  the  property  fronting  upon  the  proposed  improvement,"  means  a 
majority  of  property  represented  by  resident  owners.  To  give  the  clause 
any  other  construction  would  be  to  preclude  all  improvement  upon  streets  as 
much  as  half  of  which  was  owned  by  non-residents.  Besident  owners  would 
be  defeated  because  non-resident  owners  would  not  sign  a  petition.  Indeed, 
in  such  H  case,  if  all  the  non-residents  and  resident  owners  should  join,  they 
could  not  improve  thb  street,  for  there  is  no  provision  whereby  non-residents 
can  sign  a  petition.  The  residents  alone  would  be  counted,  and,  as  they 
would  not  own  a  majority  of  the  frontage,  no  petition  could  avail.  It  is  not 
probable  that  the  legislature  intended  any  such  absurdity,  but  rather  intended 
that  residents  alone  should  sign  the  petition,  and  those  who  represented  a 
majority  of  the  frontage  owned  by  residents.  This  intention  is  the  more 
probable  because  the  mere  forming  of  an  assessment  district  can  harm  no  one. 
It  is  the  resolution  which  is  passed  after  the  formation  of  the  district  to  im- 
prove which  is  the  first  step  in  the  line  of  assessment  The  transcript  does 
not  show  that  a  sufficient  number  of  residents  to  represent  more  than  half 
the  property  owned  by  residents  did  not  sign  this  petition,  and  for  this  rea- 
son the  aecree  dismissing  the  bill  ought  to  be  affirmed. 

The  charter  provides  that,  after  an  assessment  district  is  formed,  the  coun- 
cil may  pass  a  resolution  to  improve  the  street,  and  file  a  survey  and  estimate 
of  costs;  and  all  this  shall  be  published  in  a  newspaper,  so  all  that  are  opposed 
thereto  may,  within  10  days  after  this  notice,  protest.  If  no  protest  is  made 
within  10  days,  all  shall  be  deemed  to  have  assented  to  the  assessment,  and 
the  city  may  contract  the  work.  This  is  the  proceeding  which  alone  threat- 
ens to  assess  the  property  or  place  a  lien  upon  it.  To  this  proceeding  the  ap- 
pellants might  have  protested  according  to  the  charter,  and  from  this  resolu- 
tion to  improve,  the  appellant  might  have  a  certiorari.  The  appellant  did 
not.  within  the  10  days,  make  any  objection  or  protest,  or  take  any  proceed- 
ings at  law,  though  he,  knowing  the  charter,  must  have  known  that  unless 
objection  was  so  made  that  the  contract  would  be  let,  and  the  city  become 
liable  to  pay  for  the  improvement.  Kay,  appellant  not  only  waited  in  silence 
the  10  days  and  ui)til  the  city  had  made  itself  liable  for  the  improvement,  but 
he  waited  until  part  of  the  work  was  done  under  the  contract  before  he  made 
any  objection.  After  the  city  had  entered  into  contract,  the  work  would  be 
done  at  all  events  and  at  the  expense  of  ail  tax-payers  within  the  city,  if  not 
done  under  these  proceedings.  Thus  appellant,  by  remaining  silent  when 
good  faith  would  require  him  to  speak,  would  gain  the  advantage  of  having 
his  street  improved  at  the  expense  of  others.  This  would  be  a  moral  fraud. 
A  court  of  equity  will  not  assist  in  the  perpetration  of  this  fraud,  but  will 
leave  him  te  pursue  his  remedy  at  law,  if  he  lias  any«  For  this  reason  the 
decree  of  the  district  court  ought  to  l>e  affirmed,  and  it  is  so  ordered. 

Jones,  C.  J.  I  concur  in  the  result  arrived  at  in  this  case,  but  am  not 
ready  to  concur  in  the  construction  announced  as  to  the  ninth  subdivision  of 
section  48  of  the  charter  of  the  city  of  Tacoma.  That  subdivision  gives  the 
power  to  the  city  government  to  provide  for  the  opening  and  grading  of 
streets,  but  it  provides  that  such  imi)rovements  shall  not  be  made  at  the  ex- 
pense of  the  owners  of  the  lots  fronting  upon  the  street  or  portion  thereof  to 
be  improved,  "unless  the  resident  owners  of  more  than  one-half  the  property 
fronting  upon  the  proposed  improvement"  petition  therefor.  I  think  there 
can  be  no  doubt  of  the  intent  of  the  legislature  in  the  use  of  the  words  quoted, 
and  that  no  form  of  words  could  have  been  used  te  more  clearly  express  that 
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intent.  The  petition  must  be  made  by  resident  owners,  and  such  petitioner^ 
must  be  the  owners  of  more  than  one-half  the  property  fronting  upon  the 
proposed  improvement.  We  have  a  right,  and  it  is  our  duty,  to  seek  for  the 
Intent  of  the  legislature,  and  construe  words  used  to  conform  to  and  express 
that  intent;  but,  to  my  mind,  tlie  words  here  used  do  not  admit  of  any  other 
construction  than  the  one  I  have  given,  and  no  ottier  is  necessary  to*sustain 
the  conclusion  arrived  at.  Whatever  of  hardship  may  be  supposed  to  exist 
in  the  rule  thus  established,  or  of  advantage  to  be  derived  by  any  other  rule, 
is  for  legislative,  and  not  judicial,  consideration. 

Turner,  J.  1  concur  in  the  affirmance  of  the  judgment  of  the  court  be- 
low, on  the  ground  that  the  petition  found  in  the  record  was  sufficient  to  au- 
thorize the  city  council  of  Tacoma,  under  its  charter,  to  establish  an  assess- 
ment district,  and  to  take  the  necessary  preliminary  steps  to  cause  the  street 
included  within  the  assessment  district  to  be  improved.  By  construing  the 
ninth  subdivision  of  section  48  and  section  114  of  the  charter  together,  the 
legislative  intent  Is  made  apparent.  That  intent  was  that  the  steps  prelim- 
inary to  street  improvements  should  be  set  in  motion  upon  the  petition  of  a 
majority  of  the  resident  lot-owners  within  the  proposed  assessment  district, 
but  that  the  work  should  not  be  entered  upon  until  an  opportunity  had  been 
offered  to  all  the  lot-owners,  resident  and  non-resident,  within  such  district, 
to  express  their  wisties.  This  construction  makes  the  provisions  of  the  two 
sections  harmonious,  and  gives  to  each  a  sensible  application.  It  does  no 
violence  to  the  language  employed  iu  the  ninth  subdivision  of  section  48,  be- 
cause that  language  is  already  ambiguous.  The  words,  ''resident  owners  of 
more  than  one-half  of  the  property  fronting  upon  the  proposed  improve- 
ments," is  a  very  inapt  form  of  expression  to  convey  the  meaning  contended 
for  by  appellant,  namely,  "a  majority  of  one-half  the  property  owners,  who 
shall  also  be  residents  of  the  city."  A  very  slight  transposition  of  the  words 
employed,  without  any  addition  whatever,  will  make  them  convey  the  mean- 
ing which  1  conceive  to  have  been  intended.  Such  transposition  would  make 
the  sentence  read,  *'more  than  one-half  of  the  resident  ownei's  of  property 
fronting  upon  the  proposed  improvement."  Any  other  construction  would 
lead  to  the  conclusion  ihat  the  legislature  intended  streets  in  Tacoma  owned 
in  greater  part  by  non-residents  to  remain  unimproved, — a  conclusion  which 
is  absolutely  inadmissible. 


(3  Wash.  T.  4W)  ,^  ^      ,         „ 

Dawson  et  al.  v,  Baum. 
(Supreme  Court  of  Washington  Territory.    January  80, 1888.) 

1.  Jodgmeht^Eppkct— Res  Judicata. 

Where  plaintiA^s  ^oods  were  attached  as  the  debtor's  property,  and  in  the  special 
statiitorY  action  which  plain  tiff  brought  against  the  sheriff  and  the  attaching  cred- 
itor he  obtained  a  judgment  for  a  return  of  the  goods,  such  judgment  is  a  bar  to  an- 
other action  against  the  sheriff,  the  attaching  creditor,  ana  the  sureties  on  the  in- 
demnity bond,  to  recover  damages  for  the  trespass. 

2.  Attachment— Torts  by  Sheriff— Liability  of  iNDsarNiTORB. 

The  sureties  on  an  indemnity  bond,  preliminary  to  the  issue  of  an  attachment, 
are  not  liable  for  a  tort  committed  by  the  sheriff  making  the  levy,  as  by  his  willful 
conversion  of  the  goods  taken  to  his  own  use,  unless  such  act  was  contemplated,  or 
advised  by  them,  or  they  assisted  in  and  directed  it 
8.  Same— Liability  of  Indemnitors— Malice. 

Malice  cannot  be  presumed  as  against  the  sureties  on  such  bonds,  who  are  stran- 
gers  to  the  controversy,  and  not  interested  in  the  result,  though  they  signed  it 
without  previously  examining  into  the  merits  of  the  cause. 
4.  New  Trial — ^Application— Statement  of  Grounds. 

A  motion  for  new  trial,  not  specifically  stating  the  grounds  relied  on,  save  in  the 
language  of  the  statute  setting  out  the  various  causes  therefor,  will  be  denied. 

Jones,  G.  J.,  dissenting. 

Error  to  Fourth  district  court. 
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Action  for  damages  for  alleged  malicious  and  illegal  seizure  of  goods  under 
an  attachment,  by  Isaac  Baura  against  I.  B.  Dawson  and  others.  Judgment 
for  plaintiff.    Defendants  bring  error. 

Langford,  J.  This  case  is  one  in  which  the  defendant  in  error  brought 
his  action  against  the  plaintiffs  in  error.  "In  the  district  court  of  Washing- 
ton territory,  and  for  the  Fourth  judicial  district  thereof,  holding  terms  at 
Cheney  for  Spokane  county.  Isaac  Baum ,  plaintiff,  vs.  I.  B.  Dawson,  Waliser 
L.  Bean,  A.  M.  Gannon,  B.  H.  Bennett.  J.  J.  L.  Peel,  Gotthard  Palmtag,  Sam- 
uel Wilson,  Victor  Dessert,  John  N.  Squier,  and  J.  D.  Sherwood,  defendants. 
Complaint.  Isaac  Baum,  the  plaintiff -in  the  above-entitled  action,  complains  - 
of  the  defendants  therein,  and  for  a  cause  of  action  alleges  (1)  that  for  a 
long  time  before,  and  at  the  time  of,  the  committing  of  the  injuries  by  the  said 
defendants,  hereinafter  mentioned,  plaintiff  had  been  and. was  engaged  in 
business  as  a  retail  merchantrat  the  town  of  Colville,  in  the  county  of  Stevens, 
in  Washington  territory;  that  during  said  time  said  plaintiff  was  doing  a 
prosperous  and  profitable  business,  and  had  good  standing,  reputation,  and 
credit  as  a  merchant;  (2)  that  at  the  time  hereinafter  mentioned  plaintiff  had 
on  hand  and  in  his  possession,  in  his  store-house  in  said  town  of  Colville,  goods, 
wares,  and  mercliandise  to  the  aggregate  Value  of  ten  thousand  dollars, — said 
stock  of  goods,  wares,  and  merchandise  consisting  of  dry  goods,  groceries, 
hardware,  queen's- ware,  boots  and  shoes,  ready-niade  clothing,  and  other  ar- 
ticles usually  kept  for  sale  in  a  retail  store;  and  was  then  and  there  engaged 
in  selling  the  same;  (3)  that  on  the  26th  day  of  April,  A.  D.  1886,  at  said 
town  of  Colville,  one  Oscar  Bates,  at  the  instigation  and  request  of  the  defend- 
ants, and  being  by  them  then  and  there  employed  thereto  and  assisted  therein, 
unlawfully,  wrongfully,  maliciously,  and  oppressively  took  from  the  posses- 
sion of  the  plaintiff  and  carried  away  said  stock  of  goods,  wares,  and  mer- 
cliandise, then  and  there  being  in  plaintiff's  store-house  as  aforesaid,  consist- 
ing of  dry  goods,  groceries,  hardware,  queen's- ware,  boots  and  shoes,  ready- 
made  clothing,  and  other  articles  usually  kept  for  sale  in  a  retail  store  as  afore- 
said, the  property  of  plaintiff,  and  of  the  aggregate  value  of  ten  thousand 
dollars  as  aforesaid,  and  unlawfully,  maliciously,  wrongfully,  and  oppressively 
detained  the  same  from  the  plaintiff,  to  his  damage  in  the  sum  of  ten  thou- 
sand dollars;  (4)  that,  in  consequence  and  by  reason  of  such  taking  and  de- 
tention of  said  stock  of  goods,  wares,  and  merchandise,  the  plaintiff  was  put 
to  great  trouble  and  expense  to  procure  the  return  of  the  same,  and  was  com- 
pelled to  pay,  and  did  pay,  the  sum  of  seven  hundred  dollars  as  attorney's 
fees,  and  also  the  sum  of  three  hundred  dollars  for  other  expenses  necessarily 
incurred  by  him  in  order  to  regain  the  possession  of  said  property;  (5)  that, 
by  reason  of  said  taking  and  detention  of  said  goods,  wares,  and  merchandise, 
as  aforesaid,  plaintiff  lost  the  profits  of  three  (o)  days*  sale  from  said  stock,  to 
his  damage  to  the  sum  of  one  hundred  dollai-s,  and  was  further  damaged  in 
the  sum  of  one  hundred  dollars  by  the  careless  and  negligent  handling  of  said 
goods,  wares,  and  merchandise  during  the  time  they  were  so  detained  from 
plaintiff  as  aforesaid ;  (6)  that,  in  consequence  of  said  taking  and  detention 
of  plaintiff's  said  stock  of  goods,  wares,  and  merchandise,  as  aforesaid,  plain- 
tiff was  greatly  damaged  in  his  credit  and  good-standing  as  a  merchant,  to- 
wit,  in  the  sum  of  ten  thousand  dollars,— for  which  several  sums,  aggre- 
gating the  sum  of  eleven  thousand  two  hundred  dollars,  plaintiff  demands 
judgment  against  said  defendants,  together  with  his  costs  and  disbursements 
in  this  behalf  laid  out  and  expended.  Turner  and  Foster,  Attorneys  for 
Plffs." 

The  first  point  we  will  dispose  of  is  defendants'  motion  for  a  new  trial. 
There  was  no  other  or  more  definitive  ground  stated  in  this  motion  for  a  new 
trial  than  the  language  of  the  statute,  which  states  the  several  general  causes 
for  a  new  trial.    It  is  a  general  principle  of  practice  that  an  appellate  court 
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will  not  consider  any  error  which  was  not  definitely  brought  to  the  attention 
of  the  court  below,  so  that  the  trial  court  may  know  with  some  degree  of  cer- 
tainty as  to  the  error  complained  of.  A  general  statement  that  the  court 
erred  in  instructions  to  the  jury,  or  in  admitting  evidence,  and  the  like,  does 
not  point  out  the  particular  instruction  or  the  particular  evidence  upon  which 
the  moving  party  relies,  and  does  not  give  the  trial  court  any  notice  of  how 
it  may  correct  the  error.  To  permit  the  trial  court  to  be  thus  entrapped  into 
error  would  be  trifling  with  justice.  In  the  case  of  Territory  v.  Bradshaw, 
3  Wash.  T.  265, 14  Pac.  Bep.  594,  the  ruling  that  the  motion  for  new  trial 
was  too  indefinite  to  support  error  was  made,  but  the  motion  for  new  trial  is 
not  definitely  set  out  in  the  report;  but  we  have  examined  the  motion  in  that 
case,  and  it  is  similar  to  the  one  in  this  case*  and  has  like  indefiniteness.  We 
approve  of  this  ruling,  and  think  that  no  error  can  be  assigned  to  the  ruling 
of  the  court  on  that  motion.  We  shall  therefore  examine  the  other  assign- 
ments only.  The  assignments  2,  3,  4,  5,  6,  7,  8,  10,  11,  25,  26,  37,  38,  prin- 
cipally  refer  to  one  point  of  law,  which  can  be  best  understood  by  the  state- 
ment of  the  case.  As  will  be  seen  by  reference  to  the  complaint,  this  action 
is  in  the  nature  of  trespass  for  entering  into  the  store  of  the  plaintiff  and 
seizing  upon  his  property  therein.  Oscar  Bates  was  sheriff,  and  at  the  suit 
of  Dawson  against  Sheline  had  a  writ  of  attachment.  This  plaintiff  was  sus- 
pected of  not  holding  the  goods  in  the  store  in  his  own  right,  but  that  said 
goods  were  the  goods  of  the  attachment  debtor.  Accordingly,  to  induce  the 
sheriff  to  levy  upon  these  goods,  these  defendants  executed  an  indemnity' 
bond  to  the  sheriff.  Thus  induced,  the  sheriff  made  the  levy  of  attachment 
upon  these  goods,  held  them  two  days,  when  the  plaintiff,  by  a  statutory 
action,  which  is  instituted  by  afiidavit  and  bond,  and  entitled  as  this  plaintiff 
being  there  the  only  plaintiff,  and  this  defendant  Dawson  and  the  sheriff  be- 
ing the  only  defendants.  This  action  was  tried  between  said  parties,  and  thia 
plaintiff  recovered  a  judgment  for  the  property,  and  by  virtue  of  said  judg- 
ment the  property  which  he  had  possessed  from  the  commencement  thereof 
was  adjudged  the  property  of  said  plaintiff,  who  is. this  plaintiff.  These  de- 
fendants  plead  this  former  judgment  in  bar  of  this  action.  The  above-men- 
tioned assignments  all  go  to  the  sufiiciency  of  this  plea.  Is  the  plea  a  good 
plea  in  bar?  The  plaintiff  for  the  illegal  levy  had  his  choice  of  remedies  for 
the  wrong.  He  had  his  action  of  trespass  against  all  of  these  defendants  and 
the  sheriff,  jointly  or  severally.  He  had  his  action  against  the  sheriff  and  hia 
bondsmen  by  virtue  of  the  statute  and  the  bond.  He  had  his  action  in  trover 
to  recover  the  value  of  the  property.  He  had  his  action  of  assumpsit  to  re- 
cover the  value  of  the  property.  He  had  his  action  in  the  nature  of  replevin 
to  recover  the  property  and  damages  for  detention.  He  had  his  statutory 
action  for  the  recovery  of  the  property.  Thus,  for  this  wrong,  the  plaintiff 
had  the  election  of  six  different  kinds  of  action,  and  his  remedy  might  have 
been  different  in  each.  Now,  having  chosen  his  remedy,  and  secured  full 
satisfaction  according  to  his  choice,  he  now  sues  again  for  the  same  wrong, 
because  he  thinks  that  he  has  made  an  unwise  choice.  After  recovery  and 
satisfaction  in  one  action,  can  he,  for  the  same  wrong,  continue  to  sue  in 
each  of  the  other  five  forms,  because  there  is  some  peculiar  benefit  in  each 
that  is  not  in  the  other?  Had  he  sued  in  the  action  wherein  he  could  have 
recovered  the  property  a'hd  the  damages  for  detention,  and  have  left  out  the 
damages  by  his  good-will  or  mistake,  could  he  bring  another  action  for  the 
damages  he  omitted?  To  clioose  to  sue  as  he  did  was  to  voluntarily  omit  the 
damages  for  detention.  To  sue  as  he  did,  instead  of  in  trespass,  was  omitting 
voluntarily  exemplary  damages,  and  this  omission  is  of  the  same  effect  as  if 
in  trespass  he  had  omitted  to  claim  vindictive  damages.  When  the  law  gives 
a  choice  of  remedies  for  a  wrong,  the  plaintiff,  by  choosing  the  benefits  of  one 
form,  waives  the  benefit  of  other  forms;  upon  the  same  principle  that  if,  in 
an  action  for  damages  for  a  wrong,  he  omit  some  facts  wiiich  would  increase 
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the  damages,  he  loses  it.  It  is  for  the  interest  of  the  public  that  litigation 
shall  not  be  had  about  one  wrong  by  many  actions.  It  is  wrong  for  a  plain- 
tiff to  split  up  a  contract  or  a  wrong  into  many  parts,  and  thus  harass  and 
put  to  costs  a  defendant,  when  the  plaintiff  can  recover,  if  he  chooses,  all  in 
one  action.  One  action,  judgment,  and  satisfaction  for  one  wrong  are  all  the 
law  allows.  For  these  reasons  we  think  the  plea  in  bar  should  have  been  sus- 
tained. Bigelow,  Estop.  515;  Freem.  Judgm.  §§  241-249;  1  Chit.  PI.  (16th 
Ed.)  234,  243-316.  This  is  directly  decided  in  several  cases  in  Texas  and 
Georgia  and  Pennsylvania,  under  a  similar  statute.  Freem.  Ex'ns,  §  277; 
Eoweth  v.  Mills,  19  Tex.  296;  Mosely  v.  Gainer,  10 Tex.  678;  Moore  v.  Qam- 
meU  13  Tex,  120;  Bigelow  v.  Smith,  23  Ga.  318;  Whittington  v.  Doe,  9  Ga. 
23;  Bain.  v.  Zyle,  68  Pa.  St.  60.  Assignments  of  error  following  may  be 
grouped  as  going  to  the  same  point. 

Errors  9  and  39.  These  go  to  the  point  as  to  whether  these  defendants,  by 
merely  signing  the  indemnity  bond,  are  responsible  for  torts  committed  by  the 
sheriff, — for  willful  conversion  of  goods  personally,  and  contrary  to  his  duty 
as  a  sheriff  making  the  levy.  If  the  defendants  assisted  or  directed  this 
wrong,  or,  by  the  signing  of  the  bond,  such  a  wrong  was  advised,  or  could 
have  been  contemplated  by  the  signers  of  the  bond,  then  they  ought  to  be  lia- 
ble for  such  a  tort;  but  otherwise  not»  Had  the  sheriff  burned  the  store, 
would  the  defendants  have  been  liable  therefor  merely  because  they  requested 
him  to  make  a  lawful  levy?  The  sheriff  and  his  bondsmen  are  alone  respon- 
sible for  tortious  acts  which  did  not  come  within  the  scope  of  defendants'  ad- 
vice. Other  assignments  go  to  the  court's  giving  general  instruction  as  to 
what  would  constitute  malice,  and  justify  exemplary  damages,  and  refusing 
to  instruct  the  jury  that  merely  signing  the  bond  did  not  constitute  malice. 
The  evidence  does  not  disclose  any  other  evidence  of  malice  than  the  fact  that 
defendants  knew  that  the  attachment  was  against  Sheline,  and  was  about  to 
be  levied  upon  goods  in  the  possession  of  and  claimed  by  plaintiff.  The  de- 
fendants, except  Dawson,  signed  at  the  request  of  Dawson's  agent.  Tlie 
goods  were  presumed  to  be  the  goods  of  the  possessor,  until  the  contrary  ap- 
peared. It  was  like  signing  a  replevin  bond.  If  plaintiff  should  lose  that 
kind  of  an  action,  would  it  be  presumed  that  he  and  his  bondsmen  were  ma- 
licious? If  a  defendant  wins  a  civil  suit,  this  raises  no  presumption  that  the 
plaintiff  or  his  bondsmen  were  malicious.  Something  more  must  be  affirma- 
tively shown  to  prove  a  malicious  prosecution.  Is  it  the  duty  of  every  man, 
who  signs  a  replevin  or  indemnity  bond  at  the  mere  request  of  another,  to 
examine  into  the  merits  of  the  action,  and,  if  he  does  not,  is  malice  to  be  im- 
puted to  him?  I  think  not.  The  plaintiff  is  supposed  to  know  something 
about  his  case,  and  take  legal  advice  before  he  commences  the  action,  and  if 
he  fails  to  take  these  precautions,  malice  might  or  might  not  be  imputed* 
That  a  man  should,  out  of  malice,  levy  upon  the  goods  of  a  stranger  is  so  very 
extraordinary  and  unreasonable  that  it  would  take  strong  evidence  to  estab- 
lish it.  Much  more  extraordinary  would  it  be  for  a  man  to  act  maliciously, 
who  could  have  no  hope  of  gain  if  the  wrong  were  successful,  and  who  did 
not  have  any  part  in  commencing  the  action,  and  no  pretended  or  supposed 
knowledge  of  the  controversy  or  the  merits  thereof.  I  think  the  evidence  did 
not  justify  a  general  instruction  of  what  malice  in  some  cases  might  be,  and 
the  refusal  to  instruct  that  the  facts  in  this  case  did  not  constitute  or  prove 
malice.  There  are  several  other  assignments  which  it  is  unnecessary  to  com- 
ment upon  in  the  attitude  this  case  has  assumed.  Let  the  judgment  be  re- 
versed. 

Allyn,  J.,  concurs. 

Jones,  C.  J.  I  dissent,  not  being  able  to  agree  to  the  reasoning  by  which 
the  result  is  reached. 

V. 19p.no. 2 — 4 
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(3  Wash.  T.  554) 

MiLLEB  V.  Territory. 
(Supreme  Court  of  WasMngtcn  Tenitary.    February  3, 1888.) 

1.  HOMICIDS— Murder— ClBCnMSTANTIAL  £Tn>BN(JB-<SUFFICIBNCT. 

On  a  trial  for  murder,  the  evidenoe,  chiefly  oircumstantial,  showed  that  the  two 
victims,  being  on  their  way  to  Seattle  m  a  boat  in  the  early  momin£,  were  shot,  and 
their  bodies  sunk  in  the  lake;  that  one  of  the  bodies  was  robbed;  that  gunshots 
were  heard  from  that  direction  about  7  ▲.  u. ;  that  their  boat  was  found  beached  at 
a  point  three  miles  distant.  It  appeared  that  defendant  left  his  home  at  8  o'clock 
that  morning,  and  arrived  in  Seattle  shortly  after  10  a.  m.  ;  that  it  was  hardly  possi- 
ble for  him  to  nave  committed  the  crime  and  have  arrived  in  Seattle  before  1  o'clock ; 
that  he  had  a  black  boat,  and  that  some  person  was  seen  from  a  distance  in  a  black 
or  dark  boat,  on  that  morning,  going  from  where  the  bodies  were  found  towards  de- 
fendant's house.  It  also  appeared  that  he  owned  a  Winchester  rifle,  with  which  the 
shooting  might  have  been  done.  None  of  the  stolen  property  was  traced  to  defend- 
ant's possession.  The  only  evidence  as  to  motives  was  that  one  of  the  victims  and 
defendant  had  been  subpoenaed  to  testify  before  the  grand  jury  in  Seattle  that  morn- 
ing, presumably  concerning  a  charge  against  defendant's  son,  about  which  defend- 
ant showed  great  anxiety.  No  threats  were  shown.  Defendant,  an  ignorant,  illit- 
erate man,  when  an^sted,  displayed  some  agitation.  He  was  more  agitated  when 
taken  by  the  sheriff,  who  maintained  towards  him  a  hostile  and  threatening  atti- 
tude, to  the  scene  of  the  murder.  When  taken  into  the  presence  of  the  dead  bodies 
at  the  undertaker's,  and  asked  by  the  sheriff,  "^Howdo  you  feel  in  the  presence  of  the 
evidence  of  your  hellish  crime? "  he  looked  away  and  ** breathed  hard. "  Held,  the 
evidence  was  insufficient  to  support  a  verdict  of  guilty. 

2.  Same — Instructions — Evidence  to  Support. 

To  instruct  that,  though  defendant  may  not  have  been  present,  yet,  if  he  ad- 
vised, aided,  or  abetted  the  commission  of  the  crime  he  Is  guilty,  where  there  Is 
no  evidence  of  any  such  advice  or  acts«  is  error. 

Error  to  Third  district  court. 

Indictment  of  George  H.  Miller  for  murder.  Defendant  brings  error  from 
a  judgment  of  conviction  of  murder  in  the  first  degree. 

Metcalfe  d:  Rochester,  for  plaintiff  in  error.  /.  T.  Rornald,  Pros.  Atty., 
for  the  Territory. 

Langfobd,  J.  This  is  a  case  wherein  plaintiff  in  error,  as  defendant,  upon 
the  verdict  of  the  jury,  was  adjudged  guilty  of  murder  in  the  first  degree,  and 
sentenced  to  be  hanged.  One  of  the  errors  is  claimed  to  be  that  the  court 
erred  iu  overruling  the  motion  for  a  new  trial.  Among  the  errors  assigned 
are  that  the  court  erred  in  not  sustaining  the  defendant's  motion  for  a  new 
trial,  and  certain  erroneous  instructions.  The  corpus  delicti  is  well  proven. 
The  only  question  to  be  considered,  as  to  the  ruling  upon  motion  for  new  trial, 
is  whether  the  evidence  shows  that  Miller  committed  the  crime.  The  mur- 
der was  the  uhooting  of  one  George  M.  Coleman  and  a  16-year-oId  school-boy 
by  the  name  of  Patten.  The  last  time  these  two  persons  were  seen  alive  was 
when  they  started  from  Coleman's  house,  about  half  past  6  o*clock  upon 
Monday  morning,  the  8th  day  of  February,  1886.  They  started  in  a  boat, — 
Coleman  rowinjsr  on  the  front  seat,  and  Patten  on  the  back  seat, — on  a  trip  to 
Seattle.  Their  course  lay  westerly,  around  the  head  of  Mercer's  island,  and 
thence  along  the  western  shore  thereof.  Not  having  been  heard  from,  search 
was  made;  and  upon  the  12th,  four  days  after  they  were  missed,  their  boat 
was  found,  pulled  up  upon  the  beach,  filled  with  water,  and  with  rocks  in  the 
back  part  of  the  boat,  with  Coleman's  coat  in  the  boat,  as  well  as  his  false 
teeth,  and  with  a  mismatched  pair  of  oars  near  by.  The  point  where  the  boat 
was  found  was  about  five  miles  from  Coleman's,  and  near  the  houses  of  Bo- 
gart  and  Proctor,  about  300  yards  north  of  Bogart's  house.  To  get  to  where 
it  was,  the  boat  had  to  pass  the  house  of  Bogart,.  which  at  the  time  was  unoc- 
cupied. About  a  mile  off.  west  of  where  its  route  would  be  across  the  lake, 
were  the  houses  of  Matheson  and  Wilson,  in  as  plain  sight  and  hearing  as 
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a  mile  of  intervening  water  would  allow.  After  finding  the  boat,  as  above 
mentioned,  the  search  for  the  bodies  was  continued,  and  at  a  point  about  three 
miles  sou  til  of  wiiere  the  boat  was  found  the  bodies  were  discovered.  At  this 
last  point  the  bodies  were  found  in  the  lake  near  the  island,  in  about  15  feet  of 
water,  and  two  coats  of  Patten  and  other  things  were  found  tiiere.  Near  this 
place  were  found  the  other  two  oars  that  belonged  to  the  Coleman  boat,  mis- 
matched, as  were  those  that  were  found  near  the  boat.  The  body  of  Coleman 
had  been  robbed  of  money  and  a  gold  watch,  but  Patten's  body  had  not  been 
robbed.  Each  body  had  two  gunshot  wounds.  One  wound  in  each  of  them 
would  have  been  immediately  mortal.  The  mortal  wound  received  by  Cole- 
man was  in  the  left  temple:  that  of  Patten,  in  the  left  side.  These  wounds 
could  have  been  inflicted  by  shots  from  the  island  opposite  to  where  the  bodies 
were  found,  and,  if  indicted  while  the  deceased  were  rowing  on  their  course, 
the  shots  must  have  been  flred  from  the  island,  or  from  that  direction.  If  the 
bodies  fell  instantly  after  these  shots,  as  they  must  have  done,  then,  after  they 
fell,  each  was  again  shot.  Coleman  was,  the  second  time  after  he  fell,  shot 
in  the  top  of  the  head,  a  little  on  the  right  side,  the  ball  running  down.  If 
the  boat  had  continued  its  course,  this  shot  must  have  come  from  a  boat  fur- 
ther from  the  shore  than  Coleman's,  and  from  oiT  the  bow  of  Coleman's  boat; 
presuming  that  Coleman  fell  the  natural  way,  which  would  be  opposite  from 
the  blow  of  the  first  shot,  or  directly  backwards.  If,  after  the  first  shot,  the 
boat  had  turned  directly  around,  the  second  shot  might  have  couie  from  the 
island.  If  the  shotA  were  fired  by  the  same  person,  some  time  must  have  in- 
tervened between  the  first  and  second  shots.  If  the  first  shot  came  from 
shore,  and  the  second  shot  from  a  boat  further  from  shore  than  Coleman's,  the 
shots  may  have  been  near  togetlier.  The  second  shot  which  was  received  by 
Patten  was  in  the  back  part  of  the  right  thigh,  ranging  upwards  and  for- 
wards. The  shot  which  made  the  wound  must  have  been  fired  from  a  boat 
at  the  stern  of  the  Coleman  boat,  after  Patten  had  fallen  backwards.  The 
first  two  shots  that  killed  both  may  have  been  fired  simultaneously;  and  the 
last  two,  a  few  moments  afterwards,  may  have  been  fired  simultaneously. 
But  the  four  shots  could  not  have  been  fired  simultaneously.  If  both  sets  of 
shots  had  been  fired  by  the  same  pei^son,  there  must  have  been  sufficient  time 
between  them  for  a  man,  after  he  shot  from  shore,  to  have  gotten  into  his 
boat,  and  gone  out  to  tbn  opposite  side  of  Coleman's  boat  to  deliver  the  sec- 
ond shots.  The  murder  must  have  been  committed  by  some  person  or  per- 
sons having  a  boat,  which,  after  the  first  shots,  took  such  person  or  persons 
to  Coleman's  boat;  or  the  murder  must  have  been  committed  by  at  least  one 
on  shore  and  the  other  in  a  boat.  Alter  the  last  shots  were  fired,  the  mur- 
derers must  have  gotten  into  Coleman's  boat,  and  he  or  they  must  have  thrown 
the  bodies  overboard  in  haste,  leaving  Coleman's  overcoat  in  the  boat,  and 
throwing  Patten's  coats  overboard.  There  must  have  been  two  oars  there 
thrown  overboard,  and  two  remained;  and,  as  the  oars  left  in  the  boat  and 
the  two  thrown  overboard  were  mismated,  there  was  great  haste.  If  there 
had  been. but  one  man  concerned  in  the  murder,  then  he  must  have  fired  two 
shots,  and  killed  both  of  the  deceased;  then  entered  his  boat,  and  gone  around 
Coleman's  boat  and  delivered  the  two  shots;  jumped  from  his  own  boat  into 
Coleman's,  and  thrown  out  the  bodies;  then  hitched  the  boats  together,  and 
rowed  one  and  towed  the  other  the  three  miles  past  Bogart's  house;  then  left 
the  Coleman  boat,  throwing  the  oai*s  thereof  ashore;  and  then  he  must  have 
gotten  into  his  own  boat,  and  rowed  away.  A  good  rower  can  row  the  three 
miles  in  44  minutes,  if  he  has  nothing  to  tow;  with  another  boat  in  tow  it 
could  not  be  made  in  less  than  an  hour.  And  add  to  this  the  time  spent  in 
robbing  the  body  of  Coleman  and  throwing  the  bodies  overboard,  it  would 
take  probably  an  hour  and  a  half  to  do  the  whole  thing,  and  at  the  time  Cole- 
man's boat  was  landed  it  would  be  at  least  half  past  8  o'clock. 
To  obtain  light  upon  this  dark  subject,  it  would  have  been  natural,  when 
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the  Coleman  boat  was  first  discovered,  to  have  made  inquiries  at  Proctor's, 
and  near  which  the  boat  was  discovered;  but  there  is  no  evidence  that  such 
inquiry  was  thus  made.  When  the  bodies  were  found,  it  would  have  been 
natural  to  inquire  at  Matheson'a  and  Wilson's  houses,  which  were  across  the 
lake,  a  mile  from  the  place  of  the  murder.  This  was  done.  Mrs.  Matheson 
testifies  that  she  saw,  on  Monday  morning,  the  8th,  at  about  7  o'clock,  com- 
ing around  the  point  of  the  island  opposite  her  place,  a  white  boat,  as  it  looked. 
Shortly  afterwai'ds  she  heard  shots  towards  or  on  the  island;  there  were 
three  or  four  of  them,  she  thinks  four  shots,  which  came  from  the  island  or 
point.  Quite  a  little  while  after  the  shots,  it  (the  boat)  came  right  around, 
but  not  in  the  direct  route  to  Seattle.  It  looked  like  the  boat  was  coming 
direct  to  our  place,  and  was  half  way  over.  This  Matheson  place  is  about  a 
mile  from  the  island,  and,  if  this  white  boat  was  Coleman's,  it  went  west  one- 
half  mile,  then  back  the  half  mile,  and  thence  three  miles,  to  where  it  was 
found.  Witness  continues:  "The  shots  were  at  seven  o'clock,  or  a  little 
after.  Saw  but  one  boat."  If  this  is  true,  then,  after  the  killing,  the  mur-. 
derers  left  their  own  boat,  and  got  into  Coleman's,  or  one  boat  was  towed. 
Witness  continues:  "It  is  about  two  miles  from  our  house  to  the  island." 
If  this  is  true,  the  white  boat,  being  Coleman's  boat,  went  five  miles  after 
the  murder.  Witness  continues:  "I  saw  the  boat  three  times;  the  second 
time  about  ten  minutes  after  the  first.  When  coming  towards  our  place,  it 
looked  black.  Five  or  ten  minutes  after  the  second  time  saw  it  the  third 
time.  When  it  turned  back  towards  the  island,  it  looked  white."  "There 
were  no  intervals  between  the  shots.  They  followed  so  quickly  that  you 
could  not  distinguish  the  intervals  between  them."  If  these  were  the  four 
shots  that  went  into  the  bodies  of  the  deceased,  they  could  not  have  been  all 
fired*  from  the  shore,  for  the  situation  of  the  wounds  disprove  this,  but  must 
have  been  fired  from  different  sides  of  Coleman's  boat. 

This  is  all  the  direct  evidence  of  the  facts  of  the  shooting  and  of  the  per- 
sons who  committed  the  crime,  and  this  witness  could  not  identify  the  per- 
sons, nor  the  number  thereof,  because  of  her  distance  from  the  scene.  Proc- 
tor, who  lives  a  few  hundred  yards  from  where  the  boat  was  found,  testifies 
he  left  home  about  7  o'clock  that  morning.  Neither  Proctor  nor  wife  saw 
anything  of  the  transaction  on  Monday  morning.  Two  days  before  the  mur- 
der, the  defendant,  Coleman,  and  several  persons  were  subpoenaed  to  go  to 
Seattle,  and  be  before  the  grand  jury  there  on  the  morning  of  the  murder  at 
10  o'clock.  It  is  not  exactly  proven,  but  it  may  be  inferred,  that  each  party 
subpoenaed  knew  that  the  others  were,  and  that  each  would  start  along  the 
lake  on  the  route  to  Seattle  in  time  to  reach  there  at  10  o'clock;  but  this  is 
not  introduced  to  show  that  Coleman  was  waylaid,  but  only  to  show  what 
the  animus  of  defendant  was  against  Coleman  deceased.  Next  it  is  attempted 
to  establish  that,  the  day  before  the  killing,  defendant  was  on  the  waters  of 
the  lake  near  where  the  killing  was  done.  What  could  have  been  the  object 
of  defendant's  being  there  does  not  appear,  as  he  would  have  had  no  occasion 
to  have  familiarized  himself  with  the  locality,  for  he  was  well  acquainted 
with  that  without  inspection.  The  witnesses  who  testify  directly  that  they 
saw  defendant  in  his  boat,  in  the  vicinity  of  the  crime,  also  testify  that  he 
was  on  his  way  to  his  own  home.  Had  this  all  been  true,  it  would  tend  to 
show  that  defendant  was  home  Sunday  night,  and  therefore  was  not  lying  in 
wait  Monday  morning.  The  witnesses  who  testify  that  defendant  was  there 
that  Sunday  are  all  Indians  except  young  Coleman.  Others  testify  that  they 
saw  some  man  in  some  dark  boat,  and  that  is  all.  Now,  it  is  proven  by  two 
witnesses  of  the  prosecution,  and  corroborated  by  defendant's  witnesses,  that 
defendant  was  not  in  the  vicinity  that  Sunday,  but  was  elsewhere  at  a  dis- 
tant place.  So,  if  any  one  with  a  black  boat  was  in  the  vicinity,  it  was  not 
defendant.  This  evidence  tends  to  prove  nothing  against  defendant.  Its 
only  tendency  is  to  prove  that  for  some  motive  the  Indians  were  testifying 
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falsely.  The  testimony  of  the  others,  that  they  saw  a  man  in  a  black  boat 
Sunday,  would  tend  to  prove  that  there  was  some  other  man  than  defendant 
in  that  boat. 

The  next  attempt  is  to  prove  that  defendant  was  seen  coming  from  the 
vicinity  of  the  murder  soon  after  it  was  committed,  Monday.  The  most  that 
can  be  said  of  this  is  that  a  man  or  woman  was  seen,  but  not  Identified,  run- 
ning north  on  the  other  side  of  the  island.  This  is  not  different  in  deiiniteness 
from  the  evidence  of  having  seen  a  man  in  a  black  boat  Sunday,  which  was 
proven  not  to  have  been  defendant.  If  we  consider  that,  if  defendant  had 
been  at  the  place  of  the  murder,  had  been  in  the  boat  which  Matheson  saw, 
to  have  gone  where  the  black  boat  was  seen  going  Monday  he  must  have 
traveled  in  his  boat  from  the  scene  of  the  murder  towards  the  Matheson  place, 
one-half  mile  or  more,  and  then  back  to  where  Ooleman^s  boat  was  found, 
three  miles  north  of  the  murder,  where  he  landed  Coleman's  boat ;  he  must  have 
towed  the  boat  to  its  landing;  must  have  taken  time  to  have  committed  robbery 
upon  the  body  of  Coleman  of  his  cash  and  his  watch.  Is  it  probable  that  all  of 
tins  could  have  taken  less  than  between  an  hour  and  an  hour  and  a  half?  Then, 
starting  southerly  from  the  Coleman  boat,  be  would  h^ve  to  travel  about  eight 
and  one-half  miles  to  get  home,  which  would  have  taken  not  less  than  two  and 
a  half  or  three  hours ;  so  he  could  not  have  gotten  home  before  11  o'clock.  Then 
seven  miles  to  Seattle,  and  he  could  not  get  to  Seattle  before  about  1  o'clock. 
Defendant  was  at  Seattle  a  little  past  10  o'clock,  and  no  witness  puts  it  so 
late  as  1  o'clock.  Had  he  staited  from  the  Coleman  boat  north  around  the 
island,  and  thus  gone  home,  he  could  have  reached  there  in  an  hour,  or  at 
half-past  9.  On  this  route,  he  would  have  met  boats  of  the  witnesses  sub- 
pcenaed  before  the  grand  jury.  He  was  seen  by  one  of  them  coming  from  his 
home.  By  this  course  he  could  have  gotten  to  Seattle  at  11  o'clock.  But 
there  is  no  evidence  that  any  person  or  boat  was  seen  going  that  way  that 
morning.  There  could  have  been  no  motive  for  his  going  that  way.  The 
prosecution  claimed  that  defendant,  to  have  been  present  at  the  murder,  must 
have  gone  nortji  to  his  home,  thence  to  Seattle,  which  we  have  seen  was  im- 
possible, or  he  must  have  crossed  the  island  on  foot.  We  have  seen  that  the 
circumstances  of  the  murder  prove  that  the  murderer  had  a  boat.  The  pros- 
ecution has  proven  by  Mrs.  Matheson  that  he  had  a  boat.  It  was  impossible 
that  defendant  could  carry  this  boat  across  the  island,  yet  he  was  seen  coming 
from  home  in  it  that  morning,  on  his  way  to  Seattle,  by  a  witness  for  tiie 
prosecution.  The  prosecution  claims,  as  the  only  possibility  of  defendant's 
being  at  the  scene  of  the  murder,  that,  after  it  was  committed,  defendant 
went  north  around  the  island  to  Seattle,  wliich  would  be  nearly  20  miles; 
which,  as  we  have  seen,  was  impossible  for  him  to  do,  and  be  at  Seattle  in  the 
time  all  the  witnesses  testify,  or  that  he  crossed  the  island  with  his  boat  in 
which  he  had  captured  the  Coleman  boat.  It  was  impossible  for  the  defend- 
ant to  have  been  at  the  scene  of  the  murder,  upon  the  testimony  of  the  pros- 
ecution. The  only  discrepancy  between  the  witnesses  of  the  prosecution  and 
the  witnesses  for  the  defendant,  as  to  the  whereabouts  of  defendant  on  Mon- 
day morning,  is  a  variance  in  time  of  about  an  hour.  Excluding  the  testi- 
mony of  the  Miller  family,  and  we  have  two  seemingly  "credible  witnesses," 
who  testify  that  defendant  left  home  for  Seattle  at  a  little  after  8  o'clock  that 
morning.  The  prosecutor's  witness  puts  it  at  about  9  o'clock,  or  a  little  after. 
The  preponderance  of  evidence  upon  this  point  is  in  favor  of  defendant,  count- 
ing the  testimony  of  the  Miller  family  for  naught.  But,  if  the  prosecutor's 
witnesses  are  correct  as  to  the  time,  still  defendant  could  not  have  been  presl 
ent  at  the  murder.  But  the  possibility  of  defendant's  having  been  present, 
with  no  evidence  that  he  actually  was  present,  would  prove  nothing  as  to  de- 
fendant's guilt.  It  would  have  been  possible  for  a  great  many  otiier  men  to 
have  t>een  there  as  well.  Not  any  of  the  articles  of  which  the  body  of  Cole- 
man was  robbed  have  been  traced  to  defendant;  no  property  defendant  ever 
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owned  was  found  near  the  place  of  the  murder;  no  marks  of  the  affray,  such 
as  blood-stains  or  the  like,  were  found  upon  him;  no  bloody  clothes  have  been 
traced  to  him;  no  foot-prints  that  might  have  been  his  have  been  found  near 
the  spot. 

The  evidence  strongly  indicates  that  the  murder  was  committed  by  more 
than  one  man,  yet  there  is  no  evidence  to  indicate  that  defendant  was  one  of 
them.  The  theory  is  that  the  defendant  murdered  Coleman  for  vengeance 
alone.  No  white  man  murders  for  vengeance,  and  t^t  the  same  time  robs  iiis 
victim.  When  a  murder  is  for  vengeance,  the  man  scorns  to  rob;  yet  the  de- 
ceased Coleman  was  robbed.  There  are  many  savages  who  kill  for  revenge, 
and  then  rob  their  victim;  for  they  deem  such  an  act  as  an  act  of  war,  and 
robbery  as  trophies  of  war.  That  the  defendant  had  any  malice  against  either 
of  the  dead  men  there  is  no  evidence.  He  said  he  had  bad  neighboi-s,  but  did 
not  name  who,  nor  threaten  any.  His  conduct  was  rather  that  of  sorrow 
than  anger.  He  no  doubt  knew* that  two  days  before  the  murder  some  one 
had  made  a  complaint  before  the  grand  jury  against  one  of  his  boys.  He  knew 
that  he  and  several  others  had  been  subpoenaed  to  be  before  the  grand  jury  on 
this  Monday  at  10  o'clock.  There  is  no  evidence  that  he  blamed  Coleman  for 
this  any  more  than  he  did  many  other  parties,  or  that  Coleman  was  a  material 
witness  against  the  boy.  Indeed,  if  he  was  aware  that  Coleman  had  been 
subpoenaed,  as  is  probable,  his  inference  ought  to  have  been  tlint  some  one 
other  Uian  the  witnesses  subpoenaed  had  made  the  complaint.  This  complaint 
against  the  boy  weighed  heavily  upon  him.  He  knew  that  a  subpoena  was 
out  for  tlie  boy,  and  was  frank  enough  to  tell  some  of  his  neighbors  that  he 
did  not  think  it  best  for  his  son  to  go  before  the  grand  jury.  The  boy  hastily 
left,  with  no  money  and  no  weapons,  for  New  Castle,  on  Sunday  night.  This 
probably  was  to  avoid  the  subpoena.  The  conversation  of  defendant  on  the 
Monday  of  the  murder,  at  Seattle,  his  subsequent  conversations  up  to  the 
time  of  his  arrest,  all  show  his  anxiety  about  the  charge  against  his  son.  These 
conversations  were  mostly  with  grand  jurors,  and  cletirly  were  in  a  cautious 
but  clumsy  way,  to  discover  what  the  accusations  against  the  spn  were.  His 
approaches  were  also  attempts  to  pacify  the  grand  jurors  as  to  this  charge. 
He  suspected  that  the  accusation  pertained  to  the  age  of  his  son,  and  he  told 
these  grand  jurors  about  his  son's  age,  and  spoke  of  himself  having  been 
friendly  to  the  jurors  to  whom  he  spoke.  This  anxiety  about  his  son  explains 
all  his  so-called  suspicious  conduct.  Defendant  had  a  Winchester  rifle, 
which  was  capable  of  inflicting  the  wounds  upon  Coleman.  So  had  many 
white  men  in  the  neighborhood,  and  at  least  one  Indian,  as  the  testimony 
shows,  who  was  in  the  immediate  vicinity.  It  is  said  that  the  attempted  con- 
cealment of  this  rifle  is  a  strong  circumstance  against  the  defendant.  Had  he 
attempted  to  conceal  this  rifle  before  others  had  suspected  him  of  the  murder, 
it  would  have  been  the  only  circumstance  in  the  case  which  would  have  led 
to  suspicion.  Such  an  attempt  would  have  tended  to  show  both  stupidity  and 
guilty  knowledge.  But  instead  of  attempting  to  conceal  the  rifle  immediately 
after  the  murder,  he  kept  it  in  plain  sight.  It  was,  after  the  murder,  seen 
in  his  kitchen  and  other  places.  After  his  first  arrest  and  imprisonment,  and 
while  he  was  imprisoned,  the  gun  was  seen,  and  afterwards  concealed.  The 
evidence  tends  to  show  that  he  as  openly  exhibited  the  gun  after  the  murder 
as  he  did  continuously  before,  until  after  he  was  accused  and  arrested  for  the 
crime.  His  son  testifles  to  seeing  it  in  the  room  where  it  was  usually  kept, 
{ifter  defendant's  first  imprisonment  for  the  crime.  The  gun  being  left  with 
the  defendant's  wife  and  daughter,  they  probably,  in  their  ignorant  zeal,  de- 
stroyed or  concealed  it,  and  afterwards  denied  knowledge  of  it.  This  conduct 
upon  their  part  was  as  consistent  with  their  belief  in  defendant's  innocence  as 
in  his  guilt;  for  no  doubt  they  would  do  anything  they  could  to  shield  the 
husband  and  father  from  suspicion,  or  relieve  him  from  it. 

The  conduct  of  defendant,  at  the  time  of  his  first  arrest,  was  not  suspicious. 
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As  claimed  by  the  prosecution^  a  friend,  some  time  before  the  arrest,  informed 
him  that  the  sheriff  was  coming  to  arrest  him  for  the  murder.  Defendant 
did  not  attempt  to  flee  or  hide  himself,  but  dressed  himself,  and  waited  for 
the  sheriff  to  arrest  him.  The  denial  that  he  knew  that  the  sheriff  was  com- 
ing to  arrest  him,  and  his  afterwards  confessing  it,  is  consistent  with  the 
wish,  on  defendant's  part,  to  conceal  his  source  of  information, — to  protect 
the  friend  that  had  given  him  the  information.  It  shows  that  defendant  had 
little  faculty  for  concealment.  ,  To  have  told  the  truth  about  this  would  have 
been  a  f  uli  explanation  of  why  he  was  dressed,  with  his  overcoat  on,  ready 
to  be  arrested.  His  asking  what  Coleman  he  was  accused  of  murdering, 
when  told  he  was  arrested  for  killing  Coleman,  might  be  evidence  that  de- 
fendant was  determined  to  conceal  what  knowledge  he  had  from  his  ac- 
cusers. Doing  this  aft«r  accusation  of  such  a  crime  is  very  common  with 
innocent  and  ignorant  persons.  The  circumstance  that  defendant,  when 
taken  the  second  time,  after  the  bodies  were  discovered,  and  with  numbers  of 
men  put  upon  a  steam-boat,  which  first  went  past  and  then  returned  to  the 
place  where  the  bodies  were  found,  is  claimed  to  tell  against  the  defendant's 
innocence.  The  accusation  is  that  defendant,  while  seated  beside  the  sheriff, 
looked  steadfastly  in  an  opposite  direction  from  the  place  where  the  bodies 
had  been  found.  The  direction  whence  the  bodies  were  found  might  have 
been  communicated  to  defendant  before  the  arrest,  although  he  were  innocent. 
He  might  not  have  known  the  place,  and  yet  have  looked  in  the  opposite  di- 
rection by  mere  chance.  The  sheriff  may  have  sat  in  that  direction,  and  de- 
fendant merely  diverted  his  head  from  the  sheriff.  The  former  arrest  and 
treatment  of  the  defendant  by  the  sheriff  must  have  convinced  the  defendant 
that  the  sheriff  thought  him  guilty,  and  was  seeking  to  make  the  defendant 
criminate  himself.  The  sheriff,  when  he  first  arrested  him  before,  had  grossly 
accused  defendant  of  the  murder.  Was  it  any  wonder,  then,  that  he  looked 
away  from  the  sheriff?  The  steamer  went  past  the  place  where  the  bodies 
were  found;  then  came  back  and  landed.  On  this  boat  were  the  sheriff  and 
a  number  of  men,  whom,  from  their  former  conduct,  defendant  must  have 
looked  upon  as  his  enemies.  He  knew  they  all  accused  him  of  the  awful 
crime.  lie  must  have  known  of  the  lynching  of  men  at  Seattle,  near  by. 
When  the  steamer  changed  her  course,  and  turned  around  and  landed,  it  is 
not  wonderful  that  defendant  sprang  to  his  feet  and  trembled,  though  inno- 
cent. When  the  sheriff,  immediately  after  the  landing,  said  to  the  prisoner 
in  his  custody,  "Oh,  you  cowardly  murderer,  I  would  rather  be  in  J.  M.  Cole- 
man's place  at  this  moment  than  in  yoursi"  is  there  any  wonder  that  the 
prisoner,  though  innocent,  would  tremble  with  horror  and  fear?  The  sheriff 
took  the  prisoner  from  his  cell,  without  notice  of  where  he  was  taking  him, 
into  tlie  presence  of  the  dead  bodies  lying  in  their  coffins.  The  sheriff  walked 
backwards,  keeping  the  prisoner's  attention,  until  he  got  to  the  coffin  in  which 
Patten  was  lying,  when  suddenly  the  sheriff  said  to  tiie  prisoner,  "Look  there!" 
The  prisoner  looked  at  the  coffin  a  moment,  and  then  averted  his  eyes,  and 
refused  to  look  again.  Next  the  sheriff  tried  to  get  the  prisoner  to  look,  at 
the  body  of  Coleuian,  but  he  would  not  look.  Then  the  sheriff  said  to  the 
prisoner:  "I  want  you  to  look  in  there,  and  see  the  effect  of  your  vengeance. 
How  do  you  feel  in  standing  in  the  presence  of  the  evidence  of  your  hellish 
crime?"  The  prisoner  said  nothing  to  this,  but  breathed  hard.  That  a  pris- 
oner thus  treated  should  breathe  hard  is  not  at  all  wonderful.  An  innocent 
man  would  breathe  as  hard  as  a  guilty  one,  under  such  treatment.  This,  in- 
deed, was  putting  the  prisoner  upon  the  rack.  The  former  indignation  of 
this  prisoner  at  this  sheriff,  his  direction  to  his  wife  to  not  talk  or  come  near 
him,  is  entirely  natural,  and  consistent  with  the  conduct  of  an  innocent  man 
thus  treated,  and  beset  by  the  sheriff  in  whose  custody  he  is.  From  the  man- 
ner in  which  the  wife,  daughter,  and  youngest  son  of  defendant  testified, 
their  evidence  should  have  little  or  no  weight;  but  the  elder  son  testified  freely 
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enough,  except  that  he  attempted  to  conceal  the  fact  that  he  was  fleeing  from 
the  subpoena. 

We  can  see  nothing  in  the  evidence  to  discredit  Thomas  Evans*  Mr.  or  Mrs. 
Powell,  or  Conway,  witnesses  for  the  defendant,  and  they  corroborate  each 
other.  If  the  testimony  of  tliese  witnesses  is  not  willfully  false,  defendant 
could  not  have  been  present  at  the  murder.  Conway  and  Evans  each  swear 
that  defendant  was  at  his  home  at  8  o'clock  upon  the  morning  of  the  murder, 
and  for  some  time  before  that.  If  defendant  was  at  home  then,  it  is  impos- 
sible tliat  he  could  have  been  present  at  the  murder,  nearly  four  miles  and  a 
half  off.  From  the  consciousness  of  this  fact,  the  prosecution,  no  doubt,  after 
the  court  had  delivered  a  copious  and  able  charge,  requested  the  court  to  in- 
struct, and  the  court  did  instruct,  the  jury  as  follows:  "It  is  not  necessary  in 
this  case  that  you  should  find  that  the  defendant  actually  fired  the  fatal  shots. 
If  the  evidence  satisties  you,  beyond  a  reasonable  doubt,  that  the  defendant 
caused  or  procured  it  to  be  done,  or  advised,  aided,  or  abetted  the  doing  of  it, 
he  is  equally  guilty  as  if  he  had  fired  the  gun  with  his  own  hand.**  There  is 
not  the  slightest  evidence  that  defendant  advised  any  one  to  do  the  shooting, 
and,  in  the  state  in  which  the  evidence  was,  the  Jury  must  have  understood 
that,  although  defendant  was  not  himself  present  at  the  murder,  the  jury 
might  find  the  prisoner  guilty.  It  implies  that  there  was  evidence  that  might 
support  a  conviction,  although  it  had  been  satisfactorily  proven  that  defend- 
ant was  at  home  when  the  murder  was  committed*  This  we  think  was  er- 
ror. We  can  conceive  of  no  way  in  which  defendant  was  suspected  of  this 
dark  and  bloody  crime,  except  upon  the  system  of  excluding  all  other  persons 
as  being  implicated  in  it,  or  who  possibly  could  have  been,  and  then  presum- 
ing therefrom  that  defendant  was  guilty.  Every  man,  whether  innocent  or 
guilty,  was  interested  in  proving  that  he  was  not  and  could  not  have  been 
the  guilty  party  himself.  The  detective  then  pounced  upon  defendant,  and 
the  evidence  is  all  directed  to  the  fact  that  defendant  might  have  been  present, 
not  that  he  was  actually  present.  The  prosecution  was  all  directed  to  prove 
that  defendant  might  have  been  present;  the  defense  to  prove  that  it  was  im- 
possible that  he  could  have  been.  The  whole  trial  was  seemingly  directed  to 
the  possibility  of  defendant  being  present  at  the  murder,  instead  of  the  fact 
that  he  was  there  actually.  This  issue  of  possible  guilt  was  all  that  the  jury 
could  have  found,  and  to  find  even  this  was  against  the  evidence.  The  said 
instruction,  assuming  that,  even  if  defendant  was  not  present  at  the  murder, 
yet  he  might  be  convicted  because  he  might  have  advised  someone  to  commit 
the  deed,  though  there  is  no  evidence  of  any  such  advice,  was  wrong.  The 
system  of  fixing  a  suspicion  of  crime  upon  a  man,  because  it  cannot  be  con- 
ceived who  else  commttted  it,  is  dangerous.  To  do  this,  a  close  scrutiny  of 
each  person  who  might  have  done  the  deed  should  be  made.  If  this  is  not 
done,  and  an  accusation  is  made  before  it  is  done,  then  the  innocent  and  guilty 
combine  against  the  man  accused;  the  guilty,  most  eager  for  conviction,  mis- 
lead the  innocent.  Even  the  innocent  are  interested  in  averting  suspicion 
from  themselves.  In  this  way  an  innocent  man  may  fall  the  victim  of  the 
popular  clamor  of  his  neighbors.  If  this  hasty  clamor  is  assisted  by  the  press, 
the  danger  is  greater.  This  was  the  third  trial  of  the  accused.  The  first  was 
had  at  Poit  Townsend,  where  the  prejudice  was  less,  and  11  jurors  were  for 
acquittal,  and  probably  the  other  would  have  agreed  had  not  the  jury  been 
discharged  against  the  consent  of  the  defendant.  At  the  next  trial,  the  jury 
disagreed.  At  the  third  trial,  which  was  this  and  upon  insufficient  evidence, 
the  prisoner  was  found  guilty.  The  presumption  hastily  indulged  in,  that  de^ 
fendant  was  guilty,  prevented  investigation  as  to  the  guilt  of  others.  The 
fruit  of  the  robbery  has  not  been  found,  nor  has  the  probability  that  some 
one  else  has  done  the  deed  been  investigated  with  that  scrutiny  with  which  it 
ought  to  have  been.  The  indication  of  guilt  in  others  has  been  fading.  In 
the  mean  time,  the  certainty  that  the  horrible  crime  had  been  committed  by 
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some  one,  and  the  suspicion  being  east  upon  defendant  alone,  has  caused  each 
man  to  exaggerate  every  innocent  circumstance  into  proof  of  defendant's 
guilt.  This  bias  is  discernible  in  the  prosecution,  in  the  sheriff,  and  in  almost 
every  witness,  from  the  testimony  in  the  case.  The  prosecution  was  con- 
ducted upon  no  theory,  or  rather  upon  several  inconsistent  theories,  showing 
plainly  that  they  relied  upon  no  set  of  consistent  evidence  pointing  to  defend- 
ant's guilt.  In  fact,  no  such  theory  can  be  formed  from  the  testimony.  No 
cluster  nor  chain  of  circumstance  point  to  defendant's  guilt.  The  verdict 
must  have  been  rendered  upon  suspicion  and  passion  merely,  and  not  from  a 
deliberate  weighing  of  the  testimony  in  the  scales  of  reason.  It  is  entirely  in- 
sufficient to  justify  the  verdict  of  guilty,  and  should  have  been  set  aside,  and 
a  new  trial  granted.  The  court  erred  in  not  granting  this  motion,  and  in  en- 
tering judgment  upon  it.  If  there  is  no  better  or  further  evidence  for  the 
pi'osecution,  the  cause  ought  to  be  dismissed.  The  judgment  is  reversed  and 
set  aside,  and  the  case  remanded  to  the  district  court  for  further  proceedings. 

Allyn,  J.,  concurs  pro  foiTfia  in  the  result. 

Turner,  J.,  (concurring.)  1  agree  with  all  that  is  said  by  Mr.  Justice 
Langford  in  his  admirable  opinion ;  but  on  account  of  the  gravity  of  the  case, 
and  of  the  ground  upon  which  we  have  concluded  that  the  judgment  must  be 
reversed,  I  deem  it  proper  to  present  the  case  briefly  from  another  point  of 
view.  My  associate  has  made  an  analysis  of  all  the  testimony,  and  has  very 
justly  reached  the  conclusion  that  a  preponderance  of  the  evidence,  upon  all 
the  vital  points  of  the  case,  was  with  the  defendant.  I  propose  to  review  the 
testimony  offered  by  the  territory,  and  to  consider  if  it  is  such  as  could  justify 
a  verdict  of  conviction,  standing  alone. 

This  is  a  case  purely  of  circumstantial  evidence.  The  testimony  offered  by 
the  territoiy  may  be  classified  under  the  following  heads:  (1)  Motives;  (2^ 
inculpatory  declarations  prior  to  the  act;  (3)  antecedent  preparations;  (4) 
facts  tending  to  conpect  defendant  directly  with  the  murder;  (5)  conduct  of 
defendant  when  arrested  for  the  crime,  indicating  guilty  knowledge;  (6)  de- 
struction of  inculpatory  evidence. 

1.  What  evidence  of  motive  to  murder  Coleman  and  Patten  on  the  part  of 
the  defendant  did  the  territoiy  produce?  Mrs.  Coleman,  wife  of  the  de- 
ceased, was  asked  concerning  ill  feeling  between  her  husband  and  the  de- 
fendant, and  testified  that  some  10  or  12  years  ago  she  and  the  defendant  had 
had  a  misunderstanding  about  a  boat,  during  which  she  accused  the  defend- 
ant of  stealing,  and  he  accused  her  of  stealing.  The  court  promptly  and  prop- 
erly ruled  this  out,  and  no  further  attempt  was  made  by  the  territory  in  that 
direction.  It  appears,  from  the  testimony  of  Deputy  United  States  Marshal 
Henry,  that  on  the  Saturday  preceding  the  Monday  of 'the  murder  he  sub- 
poenaed the  defendant  Miller  to  appear  before  the  grand  jury  at  Seattle,  at 
10  o'clock  A.  M.  on  the  following  Monday.  Henry  disclosed  to  MUler  that  he 
had  a  subpoena  for  his  (Miller's)  son.  This  son  was  not  at  home,  and  Henry 
asked  Miller  to  have  him  at  Seattle  on  the  following  Monday.  Henry  then 
inquired  of  Miller  the  way  to  Coleman's  house,  and  took  his  leave.  *  It  is 
gathered  inferentially,  from  statements  made  by  Miller  to  some  of  his  neigh- 
bors, that  he  apprehended  an  effort  to  have  one  of  his  sons  indicted  by  the 
grand  jury,  and  that  he  thought  some  of  his  neighbors  were  intermeddling 
with  the  matter;  but  what  the  nature  of  the  crime  was  which  it  was  at- 
tempted to  fasten  on  his  son,  and  who  the  person  or  persons  were  that  were 
trying  to  fasten  the  crime  upon  him,  is  nowhere  disclosed  in  the  testimony. 
The  inference  drawn  by  the  territory  evidently  was  that,  as  Henry  had  sub- 
poenaed Coleman,  Coleman  was  a  witness  against  Miller's  son;  and  that  as 
Henry  had  inquired  Coleman's  whereabouts,  when  he  left  Miller  on  Saturday, 
that  Miller  knew  Coleman  was  a  witness  against  his  son.  This  was  a  matter, 
however,  which  ought  not  to  have  been  i)ermitted  to  rest  on  inference.    It 
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was  in  the  power  of  the  territory  to  show  exactly  what  Coleman  was  sub- 
pcenaed  for.  But  if  the  inference  be  accepted  as  valid,  how  inadequate  the 
motive  that  it  shows  for  the  awful  crime  which  it  is  attempted  to  fasten  upon 
the  defendant!  Nothing  in  the  case  indicates  that  Coleman  was  a  willing 
witness;  that  he  hud  urged  on  the  prosecution  of  the  defendant's  son.  The 
conclusion  is  sought  to  be  drawn  from  the  simple  fact  that  Miller's  son  was 
being  investigated  by  the  grand  jury  for  some  crime  not  known,  and  from 
the  fact  that  Coleman  was  subpoenaed  to  testify  before  the  grand  jury  about 
the  matter,  that  the  defendant  had  an  adequate  motive,  not  only  for  the  way- 
laying and  murdering  of  Coleman,  but  for  the  murder  also  of  Wilber  Patten, 
a  school-boy,  not  connected  in  any  way  with  Coleman's  fami-ly,  and  who  hap- 
pened by  mere  accident  to  be  in  the  boat  with  Coleman  at  the  time  and  place 
of  the  murder.  The  history  of  crime  discloses  that  the  hand  of  vengeance, 
even  in  the  most  depraved,  is  stayed  when  its  fall  involves  injury  to  the 
innocent;  yet  this  farmer,  who  had  spent  the  better  part  of  his  life  upon  Lake 
Washington,  and  who  had  raised  a  family  of  children,  surrounding  him  at 
the  time  of  the  murder,  in  various  stages  of  growth,  was  so  inflamed  against 
J.  M.  Coleman,  by  a  trivial  circumstance,  that  he  not  only  formed  the  design 
of  murdering  Coleman,  but,  when  he  discovered  that  he  could  not  execute  his 
design  in  safety  without  also  murdering  an  innocent  school-boy,  he  accepted 
the  latter  alternative,  and  committed  a  most  dastardly  and  brutal  double  mur- 
der. Many  murders  have  been  committed  from  what  appeared  to  be  inade- 
quate motives,  but  I  think  the  law  reports  will  be  searched  in  vain  for  the 
history  of  a  case  where  so  inadequate  a  motive  was  accepted  as  the  moving 
cause  of  so  brutal  a  crime. 

2.  Inculpatory  Declarations  Prior  to  the  Act.  These  consist  entirely  of 
statements  made  to  Mr.  and  Mrs.  Knight  by  the  defendant  on  Sunday,  the  day 
prior  to  the  day  of  the  murder.  The  defendant  spent  most  of  Sunday  at  the 
home  of  these  witnesses,  and  took  dinner  with  them  and  with  a  married 
daughter  of  theirs.  Mr.  Knight  and  his  wife  both  testified  that  the  de- 
fendant mentioned  the  fact  that  he  and  his  son  had  been  subpoenaed  to  be  be- 
fore the  grand  jury  at  Seattle  the  next  day;  that  he  thought  it  best  his  son 
should  not  be  there;  that  his  sons  had  taken  up  land,  and  were  trying  to  make 
themselves  homes,  and  would  succeed  if  they  were  let  alone,  but  that  he  had 
bad  neighbors  who  were  giving  them  trouble.  These  witnesses  testified  that 
the  defendant  showed  emotion  when  talking  about  the  matter,  and  that  he 
turned  away  his  face  as  if  in  teai*s.  Possibly  similar  declarations  were  made 
by  the  accused  to  others.  These  declarations  show  that  the  defendant  was 
concerned  about  the  attempt  to  indict  his  son,  and  that  he  was  of  opinion  that 
some  of  his  neighbor^were  active  in  their  efforts  in  that  direction;  but  they 
do  not  convey  the  idea,  nor  the  germ  of  an  idea,  that  he  was  harboring  the 
thought  of  injury  to  any  one.  Does  the  man  who  has  made  up  his  mind  to 
murder  his  neighbor  in  cold  blood  dissolve  in  tears  when  talking  about  his 
supposed  wrongs?    • 

3.  Antecedent  Preparations.  The  territory  proved,  by  a  number  of  wit- 
nesses, that  on  Sunday  evening,  at  a  time  placed  by  some  of  the  witnesses  at 
3  o'clock  and  by  others  at  a  later  period,  a  person  in  a  black  or  dark  boat  was 
seen  rowing  on  Lake  Washington,  southwardly  around  Mercer's  island;  the 
course  being  close  in  towards  the  shore  of  the  island,  and  directly  opposite  the 
point  where  the  murderer  or  murderers  were  probably  concealed  when  the 
shots  were  fired  which  killed  Coleman  and  Patten. '  Two  witnesses  testified 
thsit  this  person  was  Miller.  One  was  an  Indian  named  Little  Jack,  who  had 
never  seen  Miller  before,  and  who  denied  on  the  trial  that  he  and  other  In- 
dians were  on  Mercer's  island  on  the  Monday  morning  of  the  murder,  but 
who  had  admitted  to  two  reputable  white  persons  out  of  court,  several 
months  before,  that  such  was  the  fact.  The  other  witness  was  George  Cole- 
man, a  young  boy  and  son  of  the  murdered  man.    He  testified  that  he  posi- 
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lively  recognized  Miller  m  the  person  in  a  black  boat»  met  by  him,  rowing 
around  the  south  end  of  Mercer's  Island,  Sunday  evening.  Tite  time  he  does 
not  accurately  fix.  He  admitted  on  cross-examination  that  on  former  trials 
he  had  merely  testified  that  the  person  looked  like  Miller.  Could  tins  person 
have  been  Miller?  Mr.  and  Mrs.  Knight,  witnesses  for  the  territory,  testify 
that  Miller  left  their  house,  after  eating  dinner,  at  3  o'clock.  Three  of  the 
witnesses  for  the  territory  testify  to  seeing  this  black  boat  on  the  other  side 
of  Mercer's  island,  10  miles  from  Knight's,  as  early  as  3  o'clock.  True,  Lit- 
tle Jack  and  George  Coleman  cannot  fix  the  time  that  they  saw  Miller  in  bis 
black  boat  Sunday  evening,  but  the  black  boat  which  they  claim  to  have  seen 
was  the  black  boat  which  the  others  saw,  and  the  time  that  Little  Jack  and 
George  Coleman  must  have  seen  it  is  thereby  fixed.  But  what  does  it  prove 
if  Miller  was  rowing  in  his  boat  around  the  island  on  Sunday  evening?  The 
territory  insists  that  he  was  rowing  around  the  island  to  spy  out  a  place  to 
ambush  Coleman  as  he  went  to  Seattle  on  the  next  morning.  This  is  mere 
unfounded  inference.  Miller  had  lived  within  a  quarter  of  a  mile  of  this 
Island  for  more  than  12  years,  and,  according  to  the  witnesses  for  the  terri- 
tory, knew  every  foot  of  it.  What  necessity  was  there  for  him  to  row  around 
the  island  to  spy  out  an  ambush?  How  did  he  know  the  route  Coleman  was 
going  to  take  to  Seattle?  The  distance  between  the  island  and  the  main-land 
at  the  place  where  Coleman  and  Patten  were  killed  is  two  miles.  How  could 
Miller  know  that  Coleman  would  row  in  shore  at  that  point?  This  is  the 
only  act  of  the  defendant  proven  which  it  was  claimed  showed  antecedent 
preparation;  and  while  I  agree  that  Miller's  act,  in  rowing  around  the  island 
Sunday  evening,  (If  Miller  was  the  person  in  the  black  boat,)  was  a  circum- 
stance to  give  rise  to  speculation,  and  which  might  have  some  weight  if  there 
were  other  cogent  circumstances  pointing  to  Miller's  guilt,  on  the  state  of  the 
proof  actually  made  it  was  a  circumstance  of  no  weight  whatever. 

4.  Facts  Tending  to  Connect  D^endant  Directly  with  the  Murder.  These 
are  two:  It  was  shown  that  Coleman  was  killed  by  a  bullet  which  might 
have  been  fired  from  a  40*60  Winchester  rifie.  It  was  proven  that  Miller 
owned  such  a  rifie,  and  tliat  he  had  it  with  him  at  Knight's  house  the  day  be- 
fore the  murder.  He  habitually  carried  his  rifie  when  going  around  the  coun- 
try. This  circumstance,  while  relevant,  was  not  very  cogent.  Other  rifle 
manufacturers  make  a  40-60  model;  other  people  than  the  defendant  owned 
40-60  Winchester  rifles.  The  other  circumstance  is  still  weaker.  Two  wit- 
nesses, a  man  named  Mahoney  and  a  little  girl  named  Olds,  testify  that  they 
were  at  the  house  of  Mr.  Olds,  on  Mercer's  island,  opposite  the  side  of  the 
island  where  the  murder  was  committed,  on  Monday  morning,  a  little  after  8 
o'clock.  At  that  time  they  saw  a  black  boat  out  in  the  middle  of  the  channel 
between  the  island  and  the  main-land,  with  a  person  in  it  whose  features  they 
did  not  recog^iiize.  The  person  had  a  shawl  mu filed  about  his  or  her  head  and 
shoulders,  and  sat  upright  when  rowing.  The  boat  was  going  north.  This 
was  the  direction  a  person  would  row  in  order  to  reach  Miller's  home,  who 
had  been  at  the  scene  of  the  murder,  and  had  passed  around  the  southern  end 
of  the  island,  and  then  turned  down  the  channel  to  go  north  towards  Miller's. 
If  this  black  boat  was  at  the  murder,  it  must  have  traveled  over  three  miles  in 
making  the  circuit  to  reach  the  place  where  it  was  seen  by  these  two  wit- 
nesses. Thus  far  the  circumstance  is  of  the  weakest  character;  but  it  was 
attempted  to  give  it  strength  by  proving  two  other  facts.  It  was  shown  that 
Miller  generally  sat  unusually  upright  in  his  boat  when  rowing;  but  several 
of  the  witnesses  called  to  this  fact  said  that  his  position  was  no  more  unusual 
than  that  of  any  other  good  oarsman.  It  was  next  attempted  to  show  the 
whereabouts  of  every  otlier  black  boat  on  Lake  Washington,  save  that  of  Miller, 
on  the  Monday  morning  of  the  killing;  but  the  witnesses  who  attempted  to 
name  the  owners  of  all  the  black  or  brown  boats  on  the  lake  and  its  tribu- 
taries signally  failed,  on  cross-examination.    The  futility  of  attempting  to 
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make  such  proof  will  be  seen  when  it  is  understood  that  Washington  has  a 
shore-line  of  at  least  100  miles,  has  several  sloughs  from  8  to  25  miles  long 
leading  out  from  it  into  inhabited  regions,  and  has  a  river  emptying  into  it, 
and  one  running  out  of  it;  both  resorted  to  extensively  by  loggers,  by  means 
of  boats,  in  the  prosecution  of  their  business.  These  two  airy  and  inconclu- 
sive circumstances  are  all  that  the  testimony  affords  tending  even  remotely  to 
connect  the  defendant  directly  with  the  murder. 

5.  Condtict  of  the  D^endant  when  Arrested  for  the  Crime,  In/iicating 
Guilty  Knowledge,  Four  days  after  the  murder  of  Coleman  and  Patten  the 
sheriff  arrested  Miller  for  the  murder.  This  was  several  weeks  before  the 
bodies  were  discovered  in  the  lake,  but  on  the  same  day  that  the  empty  boat, 
with  the  coat  and  false  teeth  of  Coleman  in  it,  and  with  its  bottom  covered 
with  blood,  was  discovered  on  the  beach  of  Mercer's  island.  Upon  what  evi- 
dence the  arrcBt  was  made  at  this  time  is  not  shown  in  the  record.  The  sher- 
iff had  disclosed  to  a  neighbor  of  Miller,  while  en  route  to  Miller's,  facts  which 
led  the  neighbor  to  believe  that  he  was  going  to  Miller's  to  arrest  the  latter 
for  the  mui'der  of  Coleman.  After  the  sheriff  had  left,  this  neighor  sent  one 
of  his  hired  hands  over  to  Miller's  to  find  out  if  his  belief  as  to  the  purpose  of 
the  sheriff  was  true.  Owing  to  the  fact  that  the  sheriff  was  delayed,  this  man 
got  to  Miller's  before  the  sheriff  did,  and  it  appears  that  he  disclosed  to  Mil- 
ler the  fact  that  the  sheriff  was  coming  to  arrest  him  for  the  murder  of  Cole- 
man. When  the  sheriff  arrived  at  Miller's  house  he  told  him  he  came  there 
for  the  purpose  of  arresting  him  and  his  boys  for  the  murder  of  Mr.  Coleman. 
The  defendant  asked,  "What  Coleman?"  The  sheriff  said,  "You  know  very 
well  what  Coleman;  J.  M.  Coleman,  the  man  you  murdered."  After  the 
sheriff  had  Miller  aboard  the  steamer,  bound  for  Seattle,  the  sheriff  asked  him 
where  he  had  first  heard  of  Coleman's  death,  and  he  replied,  "When  you  just 
told  me."  The  sheriff  then  asked  him  how  long  Conway  had  been  at  his 
house.  Conway  was  the  man  who  had  disclosed  the  coming  of  the  sheriff  to 
MHIer.  Miller  answered,  "He  got  there  as  you  did."  The  sheriff  then  said 
to  him,  "Miller,  don't  you  know  that  you  are  lying?  Don't  you  know  that 
Conway  had  been  at  your  house  for  fully  half  an  hour  when  I  got  there?" 
Upon  this,  after  some  further  questions  and  answers.  Miller  admitted  that 
Conway  had  told  him  that  the  sheriff  was  coming  to  arrest  him  and  his  boys 
for  drowning  Coleman.  There  is  some  more  of  their  conversation  which  is 
neither  edifying  nor.  instructive,  and  which  it  is  unnecessary  to  detail.  Does 
this  conduct  indicate  guilty  knowledge?  I  think  not*  Miller  is  an  ignorant, 
iirterate  man.  He  knew  that  the  sheriff  was  coming  to  arrest  him  for  the 
murder  of  Coleman.  To  have  appeared  to  be  expecting  it  would  have  seemed 
to  him  to  be  in  the  nature  of  an  admission  of  guilt,  and  it  is  not  surprising, 
therefore,  that  he  dissembled.  Another  reason  for  dissembling  would  be  that 
suggested  by  my  associate,  namely,  that  Miller  did  not  wish  to  disclose  the 
agency  of  Conway  in  giving  him  information  of  the  sheriff's  coming.  After 
being  takeu  to  Seattle  by  the  sheriff'.  Miller  was  discharged  by  the  magistrate 
for  want  of  evidence,  and  returned  to  his  home.  He  remained  there  until  ar- 
rested a  second  time.  This  second  arrest  was  made  after  the  bodies  had  been 
found,  but  before  that  fact  had  been  disclosed  to  Miller,  so  far  as  the  sheriff 
knew.  The  sheriff,  after  arresting  Miller  the  second  time,  asked  him  for  his 
guns;  and,  upon  Miller*s  not  readily  complying  with  the  request,  told  him  he 
would  have  to  search  the  house  for  them,  and  then  proceeded  to  ask  ques- 
tions about  the  guns.  Miller  then  said:  "You  can  go  ahead  and  make  the 
search;  you  may  find  guns,  and  you  may  not.  There,  now,  1  won't  say  an- 
other word."  This  was  a  most  proper  answer.  The  sheriff  had  accused  Mil- 
ler, when  he  first  arrested  him,  of  being  a  murderer,  and  had  then  bes^t  him 
with  all  sorts  of  criminating  questions.  It  was  Miller's  right  to  refuse  to 
give  the  territory  information.  It  was  not  only  his  right,  but  it  was  his  posi- 
tive duty  to  himself  and  his  family,  to  refuse  to  convei-se  with  this  officer. 
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The  course  of  the  latter  had  indicated  to  Miller  that  he  was  seeking,  by  every 
means  in  his  power,  to  encompass  his  conviction.  The  most  extraordinary 
Incident  connected  witl)  the  second  arrest  occurred  after  the  sheriff  had  taken 
the  defendant  on  board  the  boat.  I  give  it  in  the  language  of  the  slieriff: 
**Shortly  after  we  left  Mr.  Miller's  house,  I  placed  a  board  across  the  forward 
guard  of  the  steamer,  on  which  I  seated  myself  and  the  prisoner.  As  we  came 
along  down  past  the  point  where  the  bodies  were  found,  he  looked  very  stead- 
ily off  in  the  opposite  direction.  We  ran  down  past  that  point  towards  town, 
perhaps  a  quarter  of  a  mile.  Then,  at  a  signal  from  me,  the  captain  turned 
the  steamer  about,  and  we  ran  back  to  the  point  where  the  bodies  were  found, 
and  ran  the  bow  of  the  boat  directly  up  on  shore.  Just  as  the  keel  was  touch- 
ing the  shore  the  prisoner  Jumped  from  his  seat,  and  raised  his  elbow  against 
the  pilot  house,  and  rested  his  head  on  his  hand  in  about  this  manner,  [indi- 
cating,] and  fastened  his  eyes  on  the  deck  of  the  boat.  He  vras  trembling 
violently,  his  whole  frame  showing  intense  mental  excitement.  Mr.  Ronald, 
Mr.  Jacklyn»  and  one  or  two  others  aboard  the  boat  went  on  shore  to  search 
for  foot-prints  or  shells,  that  might  possibly  be  there,  leaving  me  out  there 
with  the  prisoner  alone.  He  would  change  his  position  from  one  foot  to  the 
other.  I  was  standing  close  by.  1  said:  'Oh,  you  cowardly  murderer;  I 
would  rather  be  in  J.  M.  Coleman's  place  than  in  yours  I '  After  being  there 
four  or  five  minutes,  he  attempted  to  light  his  pipe.  It  was  pleasant;  had 
come  out  bright  sunshine.  In  where  we  were  there  was  no  breeze  blowing. 
He  made  three  or  four  attempts  to  light  matches,  and  his  hand  trembled  so 
violently  that  it  would  blow  the  match  out  before  he  could  light  his  pipe. 
After  I  made  that  remark,  the  tears  came  to  his  eyes.  He  took  his  handker- 
chief out  and  used  it  vigorously  for  a  moment,  then  he  sat  down  on  the  seat. " 
What  does  his  testimony  prove?  The  territory  assumes  that  the  defendant 
was  agitated  at  being  brought  to  the  scene  of  the  murder,  and  that,  the  find- 
ing of  the  bodies  not  having  been  disclosed  to  him,  his  agitation  was  an  in- 
voluntary confession.  But  may  not  his  agitation  be  reasonably  accounted  for 
on  other  grounds?  Miller  was  in  the  hands  of  an  olBcer  whose  hostility  had 
been  made  plainly  apparent  at  the  time  of  his  first  arrest,  and  at  this  time 
also.  The  conduct  of  this  officer  in  turning  the  boat  abruptly  from  her  course, 
and  running  her  directly  on  shore,  must  have  appeared  extraordinary  to  him, 
and  would  have  been  sufficient  to  excite  apprehension  in  the  mind  of  any  man 
situated  as  he  was.  Furthermore,  he  must  have  known,  from  disclosures 
made  after  his  first  arrest,  that  the  bodies  of  Coleman  and  Patten,  if  ever 
found,  would  be  found  somewhere  on  the  shores  of  Lake  Washington.  As 
he  had  been  rearrested,  he  must  have  known  also  that  further  evidence  in  the 
case  had  been  discovered,  and  that  the  bodies  had  probably  been  found.  What 
is  more  natural  than  that  he  should  associate  the  peculiar  action  of  the  sheriff 
with  that  or  some  other  equally  important  incident  in  the  drama  which  it  was 
now  certain  was  to  be  played,  in  which  he  was  to  be  the  chief  actor,  and  in 
which  the  denouement  was  to  be  to  him  life  or  death?  Viewed  in  this  light, 
his  agitation  was  not  unnatural.  One  more  incident,  and  that  more  remark- 
able than  the  last,  was  introduced  in  evidence  for  the  purpose  of  showing 
guilty  knowledge  on  the  part  of  the  defendant.  The  sheriff,  on  the  night  of 
his  arrival  in  Seattle  with  the  defendant,  introduced  the  latter  into  a  room  at 
the  undertaker's,  where  the  bodies  of  Coleman  and  Fatten,  in  their  coffins, 
were  then  resting.  I  will  let  the  sheriff  again  tell  his  own  story:  "I  pro- 
ceeded with  the  prisoner  into  the  building.  I  turned  and  walked  around 
backwards,  holding  the  prisoner's  attention  about  this  way,  [indicating,]  un- 
til I  got  opposite  the  coffin  in  which  the  body  of  young  Patten  was  lying.  As 
I  arrived  there,  I  said,  in  this  manner,  to  the  prisoner,  •  Look  thei-e! '  and  the 
prisoner  glanced  just  a  moment  at  the  face  of  the  corpse  lying  there,  and  then 
instantly  lifted  his  eyes,  and  looked  in  the  direction  of  the  wall.  I  tried  to 
get  him  to  look  into  the  coffin  again,  but  he  refused.    I  asked  him  to  look  in 
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there  to  see  if  he  recognized  the  body  as  any  person  he  had  known  while  liv- 
ing; urged  biai  as  much  as  I  could  to  look  into  the  coffin;  but  he  refused. 
He  said  notiiing,  but  simply  continued  tp  look  in  the  opposite  direction,  tow- 
ards the  wall.  I  then  walked  him  in  the  same  manner,  until  I  got  him  oppo- 
site the  body  of  Coleman,  which  was  lying  over  further  in  the  room  to  the 
right.  I  was  walking  backwards,  and,  as  I  got  him  opposite  that  coffin,  I 
tried  to  get  the  prisoner  to  look  in,  but  he  would  not.  Question.  Did  you  say 
anything  to  him?  Answer*  I  asked  him  several  times  to  look  in  there,  and 
see  if  he  recognized  the  person, — see  if  he  had  known  the  person  while  living; 
and  finally  1  said:  *Mr.  Miller,  I  want  you  to  look  in  there  and  see  the  ef- 
fects of  your  hellish  vengeance.  How  do  you  feel  standing  in  the  presence  of 
the  evidence  of  your  crime?*  Q,  What  did  he  say?  A,  He  said  absolutely 
nothing.  Q.  How  did  he  act?  A,  He  stood  perfectly  dumb.  Q.  Make  any 
noise;  any  audible  noise?  A,  Nothing,  except  his  breathing  "was  heavy  and 
labored.  *'  I  fail  to  see  anything  upon  tlie  part  of  the  defendant  in  this  whole 
scene  which  the  most  ingenious  imagination  can  torture  into  ^n  incriminat- 
ing act.  The  witness  said,  in  answer  to  the  questions  of  the  prosecuting 
attorney,  about  the  defendant's  making  an  "audible  noise,"  that  his  breath- 
ing was  f* heavy  and  labored."  This  I  do  not  consider  strange.  It  is  impos- 
sible for  any  person,  whose  mind  is  rightly  constituted,  to  read  tlie  testimony 
of  the  sheriff  concerning  this  incident  without  bis  breathing  becoming  heavy 
and  labored.  If  the  mere  reading  the  incident  thus  affects  one  ilot  personally 
concerned,  it  is  not  strange  that  the  chief  actor  and  victim  in  the  scene  was 
similarly  affected.  There  is  nothing  else  of  an  incriminating  character  against 
the  defendant  deducible  from  his  conduct  at  the  time  of  his  arrest  or  later,  so 
far  as  the  testimony  discloses. 

6.  Destruction  of  Inculpatory  Evidence.  There  is  only  one  incident  in 
the  case  which  it  is  claimed  came  under  this  head,  and  that  is  the  failure  to 
produce  the  Winchester  rifle,  which  was  in  the  possession  of  the  defendant 
on  the  day  before  the  murder,  and  which  was  in  his  possession  on  the  day  of 
his  first  arrest.  What  became  of  the  rifle  is  not  known.  The  testimony  of 
8heriff  McGraw,  before  referred  to,  is  all  that  there  is  in  the  case  concerning 
the  rifle.  The  defendant  simply  stood  on  his  rights,  and  refused  to  answer 
questions  which  the  sheriff  had  no  right  to  put  to  him.  Miller  may  have  lost 
the  rifle;  he  may  have  sold  it;  it  may  have  been  stolen  fi'om  him;  a  thousand 
things  may  have  happened  to  it.  There  was  no  ground  to  assume  that  he 
had  destroyed  it.  It  is  true,  to  go  outside  the  scope  to  which  I  had  limited 
myself  in  this  opinion,  that  the  women  of  Miller's  family,  when  being  cross- 
examined  by  the  prosecuting  attorney,  after  testifying  for  defendant  on  other 
points,  foolishly,  and  probably  untruthfully,  denied  having  ever  seen  the  rifle. 
But  Miller  was  not  responsible  for  that;  and  such  denial,  untruthful  as  it 
was,  was  no  evidence  that  Miller's  wife  and  daughter  thought  him  guilty.  It 
was  merely  evidence  that  they  considered  the  possession  of  the  rifle  an  incrim- 
inating circumstance  against  him,  and  were  willing  to  falsify  the  facts  to  do 
away  with  it. 

I  have  now  stated  everything  of  consequence  proven  against  the  accused  by 
the  territory ;  and,  with  a  full  sense  of  the  responsibility  which  I  assume,  I 
have  no  hesitation  in  saying  that  no  case  whatever  was  made  out  against 
him,  which,  under  our  law,  or  under  any  system  of  law  that  I  have  ever  heard 
of,  would  justify  his  conviction  of  the  crime  of  murder.  He  may  be  guilty, 
but  in  the  eye  of  the  law  he  is  innocent,  because  he  has  not  been  proven  guilty. 
God  forbid  that  any  person  living  under  our  laws,  no  matter  how  humble, 
should  be  in  jeopardy  of  his  life  on  mere  neighborhood  suspicion,  fanned  into 
a  flame  by  the  theatrical,  dime^novel  folly  of  an  overzealous  officer.  I  agree 
that  the  accused  is  entitled  to  a  new  trial,  and  that  he  is  entitled,  on  that 
trial,  to  an  instruction  of  acquittal,  if,  when  the  territory  shall  have  cloeed  its 
case,  it  has  not  made  a  better  case  than  that  disclosed  in  the  present  record. 
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(3  Wash.  T.  452) 

Lessman  tj.  Tekritort. 
(Siupreme  Court  of  Washington  TerrUory.    January,  1888.) 

Lntozicatino  Liquors— Local  Option  Laws— Delegation  of  Leoislativs  Authobitt. 
The  local  option  act  of  Washington  Territory,  giving  **to  precincts  o£  Washington 
Territory"  the  power  to  repeal  the  existing  law.  and  prohibit  the  sale  of  liquor,  by 
a  petition  and  vote  of  a  majority  of  the  voters  ox  any  precinct,  is  invalid,  as  a  dele- 
gation  of  legislative  authoritv;  precincts  not  being  municipal  corporations  capable 
of  receiving  such  grant,  or  of  exercising  the  power  granted.  Following  Thornton 
V,  Territory,  17  Pac.  Rep.  896.» 

Error  to  Second  district  court. 

Per  Curiam.    For  reasons  stated  in  the  case  of  Thornton  v.  Territory,  17 
Pac.  Bep.  896,  decided  at  tbis  term,  this  cause  is  reversed. 


(S  Wash.  T.  618) 

bwiFT  V.  Btinb. 
(Supreme  Court  of  Washington  Territory.    February  1, 1888.) 
1.  Appeal— DisMissAir— Failure  to  File  Statement  op  Facts. 

The  omission  from  the  transcript  on  appeal  of  a  statement  of  facts,  as  provided 
by  Laws  Wash.  T.  1883,  p.  59,  $  3,  relating  to  the  removal  of  causes  to  the  supreme 
court,  is  not  ground  for  dismissal,  the  statute  being  merely  permissive,  but  the 
cause  may  be  heard  on  the  merits  as  disclosed  by  the  record. 
3.  Costs— Security  por— May  be  Required,  when. 

Under  the  statute  providing  that,  where  plaintiff  is  a  non-resident,  he  shall  give 
security  for  costs,  ^^  when  required  to  do  so  bv  defendant, "  it  is  too  late  to  require 
security  after  the  issues  have  been  joined,  the  cause  sent  to  a  referee  for  trial,  and 
evidence  has  been  introduced  by  both  parties. 
Turner,  J.,  dissenting. 

Appeal  from  First  district  court. 

Action  by  George  Swift  against  William  Stine.  On  rule  for  security  for 
costs  on  the  ground  of  plaintiff's  non-residence,  which  was  awarded,  and  failure 
to  comply  therewith,  the  action  was  dismissed.  From  this  judgment  plaintiff 
appeals. 

A .  J7.  Isham,  for  appellant.     B.  L,  ^  J,  L,  Sharpstein,  for  appellee. 

Jones,  C.  J.  This  appeal  was  before  this  court,  and  determined  at  the  Jan- 
uary term,  1886,  (3  Wash.  T.  18, 13  Pac.  Rep.  904,)  upon  motion  to  affirm,  for 
the  reason  that  no  evidence  had  lx;en  settled  or  certified  by  the  district  court. 
This  court,  at  that  time,  granted  the  motion  upon  the  ground  that  **the  cause 
was  equitable,  and  the  judgment  of  the  district  court  was  based  on  evidence,'' 
and  that  the  evidence  was  not  brought  here.  A  rehearing  being  granted,  the 
motion  and  the  appeal  are  here  argued  together.  It  is  settled  that,  on  an  ap- 
peal taken  under  the  act  of  1883,  relating  to  the  removal  of  causes  to  this 
court,  under  its  provisions,  the  ^'statement"  provided  for  by  sections  is  per- 
missive, and  need  not  be  made  and  settled  except  at  the  option  of  the  party; 
and,  if  brought  here  without  such  statement,  it  is  not  ground  for  dismissal, 
but  the  cause  must  be  heard  on  its  merits  so  far  (and,  of  course,  only  so  far) 
as  the  record  sent  up  discloses  them.  The  transcript  here  discloses  the  fact 
that  the  complaint  was  filed  March  24, 1885;  the  summons  issued  the  same 
day,  and  served  March  25, 1885;  on  which  day  also  a  motion  was  made  by  de- 
fendant to  strike  out  certain  portions  of  the  complaint;  and  other  proceed- 
ings were  had  thereafter,  and  on  May  25th  an  answer  was  filed  to  the  com- 
plaint of  plaintiff.    There  were  two  complaints  in  intervention  filed  before  this 

^For  acts  which  have  been  held  not  uncpnstitutional  as  delegating  legislative  powers, 
see  note  to  Thornton  v.  Territory,  (Wash.  T.)  17  Pac.  Rep.  89(5;  Werner  v.  City  of  Gal- 
veston,  (Tex.)  7  S.  W.  Rep.  726;  State  v.  Francis,  (Mo.)  8  S.  W.  Rep.  1;  State  v.  Hunter, 
(Kan.)  17  Pac.  Rep.  177. 
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date»  and  answers  filed  at  the  same  time  as  to  the  complaint  of  plaintiff.  On 
the  next  day  replies  were  served.  On  May  29, 1885»  the  cause  was  sent  to  a 
referee  for  trial.  On  September  21, 1885,  defendant,  Stine,  upon  his  own  af- 
fidavit of  the  non-residence  of  plaintiff,  moved  that  plaintiff  be  required  to 
give  security  for  costs,  to  which  motion  plaintiff  appeared  and  filed  a  written 
'* answer,"  as  it  is  termed;  stating,  among  other  things,  that  the  issues  had 
been  made  up,  the  cause  referred,  and  plaintiff  and  defendant  had  introduced 
testimony,  and  plaintiff  had  commenced  putting  in  his  evidence  in  rebuttal; 
and  the  cause  still  remained  j)ending  before  the  referee  at  the  time  this  mo- 
tion was  set  for  hearing.  On  September  26th  the  court  made  an  order  requir- 
ing plaintiff  to  file  security  for  costs,  and  staying  proceedings  until  it  was 
filed,  or  $200  deposited  in  lieu  thereof;  to  which  order  plaintiff  excepted.  This 
order  not  being  complied  with,  the  court,  on  November  16, 1885,  dismissed 
the  cause,  and  judgment  was  made  against  plaintiff  for  costs  amounting  to 
$256.80.  The  judgment  recites  the  *' answer"  aforesaid  made  by  plaintiff  to 
the  motion  for  security  for  costs.  The  appeal  is  taken  from  this  judgment. 
The  record  does  not  disclose  any  other  facts  material  here,  and  closes  with  the 
usual  clerk's  certificate.  It  is  urged,  in  support  of  this  judgment,  that,  there 
being  no  statement  of  facts  settled  and  certified  under  the  third  section  of  the 
act  of  1883  referred  to,  and  as  the  judgment  must  have  proceeded  upon  evi- 
dence, and  that  is  not  returned  here,  that'this  court  must  presume  there  was 
evidence  to  justify  the  judgment  as  made.  The  rule  is  not  disputed  that  every 
intendment  must  be  made  in  favor  of  a  judgment,  where  the  precise  facts  aie 
wanting;  but  here  there  is  and  can  be  no  dispute  that  the  cause  was  at  issue, 
and  had  been  referred  long  before  defendant  made  his  motion,  and  costs  had 
been  made  in  a  large  sum. 

It  is  true,  also,  that  the  Code  provides  that  such  a  plaintiff  must  give  security 
for  costs,  "when  required  to  do  so  by  defendant;"  and  it  is  claimed  that 
"  when"  means  at  any  time  "when  required  by  defendant."  If  this  claim  be 
true,  then  a  defendant  may  wait  until  a  jury  has  been  called  and  sworn,  and 
then  "require"  security  for  costs,  and  obtain  a  stay  of  proceedings.  It  would 
seem,  indeed,  that  he  might  interpose  hie  request  at  any  other  stage  of  the 
trial.  We  cannot  agree  to  this  construction  of  the  statute.  The  defendant 
may  require  security  for  costs  of  a  non-resident,  but  he  must  exercise  his 
right  in  time,  and  before  answer,  or  at  least  with  diligence.  He  cannot  delay 
until,  from  the  developments  of  the  trial,  he  seriously  apprehends  defeat,  and 
then  assert  it.  His  application  then  becomes  dilatory,  and  cannot  be  favored. 
He  must  be  held,  under  such  circumstances,  to  have  waived  it.  It  is  true 
that,  in  a  case  where  the  fact  came  to  his  knowledge  after  answer  to  the  merits, 
it  would  excuse  his  neglect,  and  h?s  right  would  remain  unimpaired;  but  no 
such  showing  was  made  here,  and  the  appliaition  on  which  the  judgment  was 
granted  being  certified  to  this  court,  and  recited  in  the  judgment,  we  cannot 
presume  it  was  made  on  other  ground.  Upon  the  merits  here  disclosed,  we 
cannot  give  our  assent  to  the  judgment  made,  or  the  order  preceding  it,  re- 
quiring security  for  costs;  and  it  is  directed  that  said  judgment  and  order  be 
vacated,  and  the  cause  be  remanded  for  further  proceedings. 

Allyn,  J.,  concurs  in  the  result.  Langford,  J.,  did  not  sit  in  this  case. 
Turner,  J.,  dissents. 


(16  Or.  208) 

7ERDIER  V.  BiGNE  et  ah 

{Supreme  Court  of  Oregon,    April  16, 1888.) 

1.  Courts— Jurisdiction— Circuit  Courts. 

By  article  7,  §  9,  of  the  oonstitution,  all  judicial  power,  authority,  and  jurisdlo- 
tion  not  vested  by  the  constitution  or  by-laws  consistent  therewith  exclusively  in 
■ome  other  court,  shall  belong  to  the  circuit  courts. 
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3.  MoKTOAOES—FoBSCLOSUBB— Jurisdiction  op  Cibcuit  Cotjbt. 

Section  414,  Hill,  Code,  provides  for  the  foreclosure  of  a  lien  created  by  mortgage 
by  a  suit  in  equity,  which  jurisdiction  is  vested  in  the  circuit  courts. 

3.  Same— Death  or  Mortgagor— Power  of  County  Court. 

Upon  condition  broken,  and  the  death  of  the  mortg&goT,  the  county  court  does 
not  acquire  the  jurisdiction  to  afford  the  mortgagee  the  relief  to  which  he  is  en- 
titled. 

4.  Same— Foreclosure— Allowance  of  Counsel  Fees— Appeal. 

In  a  foreclosure  suit,  which  is  tried  by  the  court  under  section  897,  Hill,  Code,  a 
finding  bv  the  court  in  favor  of  the  plaintiff  of  an  amount  for  attorneys'  fees  is  a 
finding  of  fact,  and  will  not  be  reviewed  on  appeal  from  the  decree,  unless  the  same 
be  excepted  to  in  the  court  below. 

5.  Appeal— Review— Objections  not  Raised  Below. 

In  such  case  section  548,  Hill,  Code,  makes  the  decree  reviewable  on.  appeal  only 
as  to  questions  of  law  appearing  on  the  transcript,  and  shown  by  the  bill  of  excep- 
tions. 
{SylUilnts  by  the  CowrU) 

Appeal  from  circuit  court,  Multnomah  county. 

Strong  &  Strong,  for  respondent.  M*  Q.  Munley  and  Watson,  Hume  cfe 
Watson^  for  appellants. 

Strahan,  J.  This  is  a  suit  in  equity,  brought  by  the  plaintiff  against  the 
defendants  to  foreclose  two  mortgages  made  by  Pierre  Manciet  and  Fetra 
Maneiet,  his  wife,  both  of  whom  have  since  died.  Pierre,  before  his  death, 
made  and  published  his  last  w^ill,  by  which  be  named  the  defendant  Eigne 
and  his  wife,  Petra,  as  his  executors.  After  Petra's  death  Bigne  continued 
as  sole  executor.  One  of  the  mortgages  is  dated  September  11,  1879^  and  is 
to  secure  a  note  for  ^,000,  payable  to  Ladd  &  Tilton;  the  other  is  to  secure 
a  note  for  84,000,  dated  October  27,  1880,  also  payable  to  Ladd  &  Tilton. 
Said  notes  and  mortgages  are  alleged  to  have  been  dqly  assigned  to  the  plain- 
tiff before  the  commencement  of  this  suit.  The  plaintiff  obtained  a  decree 
foreclosing  both  of  said  mortgages  in  the  court  below,  from  which  the  de- 
fendants liave  appealed.  The  cause  was  tried  in  the  court  below  as  an  ac- 
tion at  law.  In  other  words,  it  was  not  referred,  and  the  evidence  was  not 
taken  in  writing.  The  only  question  which  counsel  for  the  appellants  have 
sought  to  make  on  the  appeal  of  any  importance  is  the  jurisdiction  of  the  court 
under  the  decree  of  foreclosure.  They  insist  that  when  a  party  executes  a 
mortgage,  and  dies,  the  circuit  court  is  divested  of  all  jurisdiction  to  decree 
a  foreclosure,  and  that  the  payment  of  the  claim  which  the  mortgage  was  de- 
signed to  secure,  must  be  worked  out  through  an  order  of  sale  in  the  county 
court. 

1.  By  article  7,  §  9,  of  the  constitution  of  the  state,  all  judicial  power,  au- 
thority, and  jurisdiction  not  vested  by  the  constitution  or  by-laws  consistent 
therewith  exclusively  in  some  other  court,  shall  belong  to  the  circuit  courts; 
and  section  414,  Hill,  Code,  provides  that  a  lien  upon  real  or  personal  property, 
other  than  that  of  a  judgment  or  decree,  whether  created  by  mortgage  or 
otherwise,  shall  be  foreclosed,  and  the  property  adjudged  to  be  sold  to  satisfy 
the  debt  secured  thereby,  by  a  suit.  Other  sections  in  the  same  title  follow, 
regulating  the  method  of  procedure  in  such  suits.  Counsel  for  appellants 
claim  that  ttiis  right  to  foreclose  by  suit  in  equity  is  divested  by  the  death  of 
the  mortgagor,  and  that  thereafter  the  property  must  be  sold  by  order  of  the 
county  court;  and  they  cite  section  1141,  Hill,  Code.  That  section  declares 
that  no  sale  of  the  property  of  an  estate  is  valid  unless  made  by  order  of  the 
court  or  judge  thereof,  as  in  this  title  prescribed,  unless  herein  otherwise  pro- 
vided. If  the  words  "unless  herein  otherwise  provided"  refer  to  any  provis- 
ion of  the  Code  which  might  relate  to  the  sale  of  property  under  the  decree 
of  a  court  after  the  party  had  died,  then  clearly  a  foreclosure  sale  would  be 
excepted  out  of  this  statute  by  its  own  terms.  But  I  do  not  think  this  sec- 
tion has  the  effect  to  divest  or  in  any  manner  interfere  with  the  general  juris- 
diction of  courts  of  equity  to  foreclose  and  enforce  liens  upon  real  property 
v.l9p.no.2— 6 
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other  than  by  judgment.  It  is  admitted  that  the  county  court  has  no  juris- 
diction to  enforce  the  lien.  It  may  order  the  property  to  be  sold,  and  may 
apply  the  proceeds  to  the  payment  of  the  debt  secured  by  the  mortgage;  but 
in  such  case  the  lien  is  not  foreclosed.  The  claims  sued  on  were  presented 
to  the  executors,  and  allowed  by  him.  In  such  case,  under  a  statute  very 
much  like  ours,  the  jurisdiction  of  equity  has  been  sustained.  Hentsch  v.  Pot' 
ter,  10  Cal.  555;  Peterson  v.  Uoimhlower,^  Cal.  266;  WillisY.  Farley, 24  Cal. 
499;  Orr'8  Estate,  29  Cal.  101;  FaZlon  v.  Butler,  21  Cal.  24.  In  WillU  v. 
Farley,  supra,  it  is  said:  "The  probate  court  does  not  possess  the  power  to 
afiford  the  relief  to  mortgagees  to  which  they  maj  be  entitled  in  the  tribunals 
created  for  their  use  by  the  constitution,  and  as  a  mortgage  creditor  has  the 
right  to  foreclose  his  mortgage  upon  condition  broken,  he  cannot  invoke  the 
aid  of  a  court  competent  to  afford  adequate  relief.  Hence  it  is  that  a  cred- 
itor of  an  estate  of  a  deceased  person,  whose  debt  is  secured  by  mortgage,  may, 
after  having  duly  presented  it  to  the  executor  or  administrator  and  probate 
judge,  whether  it  be  allowed  or  rejected,  proceed  at  once  to  foreclose  his  mort- 
gage in  the  proper  court  of  original  equitable  jurisdiction."  But  there  is  an- 
other provision  of  the  Code  which  strengthens  this  construction.  Section 
1161,  Hill,  Code,  provides  for  the  redemption  of  mortgaged  premises  under 
certain  conditions,  on  the  application  of  an  lieir,  creditor,  or  other  person  in- 
terested. Section  1162  authorizes  the  court  to  order  the  sale  of  the  mortgaged 
premises  if,  upon  such  application,  the  redemption  be  deemed  not  proper  or 
expedient,  and  section  1163  provides  for  citing  the  mortgagee  or  other  person 
to  whom  the  debt  is  payable  before  making  an  order  for  the  application  of  the 
proceeds  of  the  sale,  and  regulates  the  proceedings  tliereon.  And,  finally, 
section  1164  provides:  "Sections  1161, 1162,  and  1163  shall  not  be  construed 
to  include  a  mortgage  which  has  been  foreclosed,  or  upon  which  a  suit  has 
been  commenced  for  the  foreclosure  before  the  application  for  the  order  of  re- 
demption or  sale  is  made.  *  «  4c»  'Xhis  last  provision  is  wholly  without 
meaning  or  effect.  If  the  appellants^  contention  is  well  founded. 

2.  The  court  below  allowed  an  attorneys'  fee  of  WOO  for  foreclosing  one  ol 
the  mortgages,  and  $200  for  the  other.  On  this  appeal  counsel  for  appellants 
question  these  items,  and  we  are  asked  to  review  them.  These  are  findings 
of  fact,  to  which  no  exceptions  were  taken ;  nor  is  there  any  evidence  relat- 
ing to  the  subject  sent  up  with  the  transcript.  In  such  case  the  finding  of 
fact  is  not  reviewable  on  the  appeal.  A  suit  in  equity,  when  tried  by  the 
court  without  an  order  of  reference,  is  conducted  in  the  same  manner  as  an 
action  at  law.  Section  397,  Hill,  Code.  The  latter  part  of  that  section  pn>« 
vides:  "Exceptions  may  be  taken  during  the  trial  to  the  ruling  of  the  court, 
and  also  to  its  findings  of  fact;  and  a  statement  of  such  exceptions,  prepared 
and  settled  as  in  an  action  at  law,  and  the  same  shall  be  filed  with  tlie  clerk 
within  ten  days  from  the  entering  of  the  decree,  or  such  further  time  as  the 
court  may  allow."  And  section  533,  numbered  543,  Hill,  Code,  makes  the 
decree  in  such  a  case  reviewable  only  as  to  questions  of  law  appearing  upon 
the  transcript,  and  shown  by  the  bill  of  exceptions.  There  being  no  excep- 
tions to  these  findings  of  fact,  we  decline  to  look  into  them  or  to  review  them. 
The  decree  of  the  court  below  must  therefore  be  affirmed. 


(16  Or.  888) 

Brown  et  al.  u.  Corson  et  al. 
{Supreme  Court  of  Oregon,    1888.) 

1.  Pdbmc  Lands— Gkakt  to  Railboai>— Includbb  What. 

By  the  terms  of  the  act  of  congress  of  July  25, 1866,  granting  lands  to  aid  in  the 
construction  of  the  O.  &  C.  Railroad,  lands  on  odd  sections  within  the  20- mile  limit| 
which  had  been  pre-empted,  did  not  pass  to  the  company  by  the  terms  of  the  grants 
but  were  excepted  out  of  such  grant. 
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2.  BaMB— PRB-EMPTIOTTS— DsCLABJlTORir  STATSMBNTS. 

A  paper,  oertified  by  the  register  of  the  land-offloeto  be  a  oorreot  oopyof  the  fonn 
of  pages  160  an4  161  of  the  register  of  declaratory  statements  on  file  in  said  oflGLce, 
and  which  is  headed  ^Register  of  declaratory  statements  under  act  of  congress  of 
September  4, 1841,  and  amendments  thereto, "  and  which  contains  a  description  of 
the  land  in  question,  etc.,  is  not  sufficient  proof  that  the  land  desorlbed  therein  had 
been  pre-empted  at  the  time  the  railroad  grant  attached. 

8.  Same— What  is  Pre-bmption. 

A  pre-emption  is  a  right  derived  wholly  from  statute,  and  a  substantial  compli- 
ance with  tne  statute  is  necessary  to  its  acquisition,  which  compliance  must  be 
shown  by  competent  evidence. 

4.  SaMX— COMFLIANCB  WITH  PRB-SHFTION  LaW— EviDBKOB. 

The  evidence  offered  must  show  that  the  conditions  existed  which  would  enable 
the  pre-emptioner  to  acquire  the  land  under  the  law,  and  that  he  had  performed  at 
least  enough  to  give  him  some  inchoate  right  to  the  land. 

6.  Vendob  Ain>  Vendee— Brbaoh  of  Wabbantt— Pboof  of  HoariLB  Titlb. 

In  an  action  founded  on  a  covenant  of  warranty  in  a  deed  where  the  grantee  sur- 
renders to  another  title  without  judicial  process,  he  must  prove  the  existence  of 
such  paramount  outstanding  hostile  title,  and  that  it  was  asserted. 

liOBD,  C.  J.,  dissents. 

iSyllaima  by  the  Cowrt.) 

Appeal  from  circuit  court*  Multnoma})  county. 

Stott,  Waldo,  Smith,  Stott  &  Boise,  for  appellants.  B.dbB.  B.  WiUiams, 
Capl^  <&  Mulkey,  and  /•  K,  Kelley,  for  respondents. 

Strahan,  J.  The  plaintiffs  prosecute  this  action  against  the  defendants  to 
recover  02,200  and  interest  as  damages  for  the  alleged  breach  of  a  covenant 
in  a  deed  made  by  the  defendants  to  plaintiffs.  The  deed  containing  the  cove- 
nant declared  on  purports  to  convey  to  the  plaintiffs  the  W.  }  of  the  S.  W.  ^ 
of  section  5,  township  1  S.,  range  3  E.,  in  Multnomah  county,  for  the  ex- 
pressed consideration  of  02,200.  By  the  terms  of  the  deed  the  defendants 
covenanted  with  the  plaintiffs  "and  their  l^al  representatives  forever,  that 
said  real  estate  is  free  from  all  incumbrances,  and  that  we  will,  and  our  heirs, 
executors,  and  administrators  shall,  warrant  and  defend  the  same  to  the  said 
Hiram  Brown  and  C.  H.  Page,  tiieir  heirs  and  assigns  forever,  against  the 
claims  and  demands  of  ail  persons  whomsoever."  The  breach  alleged,  in 
substance,  is  that  the  defendants  had  not  at  the  time  of  the  execution  of 
said  deed  or  ever  at  any  time  a  good  and  sufficient  or  any  title  to  said  real 
property,  or  any  part  thereof,  and  the  plaintiffs  have  since  been  ousted  and 
dispossessed  of  said  property  by  a  peraon  having  lawful  right  and  title 
thereto.  It  is  then  alleged  that  at  the  time  said  deed  was  executed  the  United 
States  owned  said  lands,  and  had  a  fee-simple  title  thereto.  That  in  August 
or  September,  1886,  and  prior  to  September  4,  1886,  the  said  premises  being 
then  subject  to  pre-emption  under  the  iaws  of  the  United  States,  one  Karn- 
stad,  being  a  person  then  entitled  to  take  said  land  under  the  pre-emption  laws, 
duly  entered  and  settled  upon  the  same  under  tlie  said  pre-emption  law,  with 
the  intention  of  taking  the  same  hs  a  pre-emption  claim,  ousted  and  dis- 
possessed the  plaintiffs  from  said  land,  and  ever  since  has,  and  now  does,  re- 
tain the  possession  of  the  whole  thereof,  and  exclude  the  plaintiffs  there- 
from. That  on  September  4,  }886,  said  Karnstad  duly  filed  with  the  register 
of  the  land-office  of  the  United  States  at  Oregon  City,  Or.,  his  written  state- 
ment describing  the  said  land,  and  declaring  his  intentions  to  claim  the  same 
nnder  the  pre-emption  laws,  having  first  made  the  oath  required  by  law  in 
that  behalf  upon  the  said  register,  and  said  Karnstad  is  now  in  the  possession 
of  the  whole  of  said  premises,  rightfully  and  lawfully  claiming  the  same  un- 
der the  said  pre-omption  laws.  The  amended  answer  denies  the  allegations 
of  the  complaint,  except  the  execution  of  the  deed.    As  a  separate  defense  the 
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amended  answer  alleges  in  substance  that  the  premises  described  in  the  deed 
were  within  the  20-mile  limit  of  the  withdrawal  of  February  16,  1870,  for  the 
benefit  of  the  Oregon  &  California  Railroad  Company,  whose  right  to  said  land 
attached  October  29,  1869,  by  virtue  of  the  act  of  congress  of  July  25,  1866, 
and  of  a  subsequent  act  of  June  25,  1868;  and  that  by  virtue  of  said  acts  the 
said  Oregon  &  California  Railroad  Company  beciime  the  owners  of  said  land 
in  fee-simple  on  the  29th  day  of  March  1879.  That  on  the  day  last  aforesaid, 
said  Oregon  &  California  Raihroad  Company,  for  the  consideration  of  S500, 
sold  said  land  to  the  defendant  E.  O.  Corson,  and  gave  him  a  certificate  of 
such  sale,  which  certificate,  with  said  land,  the  defendant  sold  and  assigned 
to  the  plaintiffs  for  $950,  and  no  more,  and  on  the  18th  day  of  April,  1882, 
said  railroad  company  conveyed  said  premises  to  the  pLuntififs  by  deed.  It  is 
also  charged  in  the  answer  that  Karnstad  entered  on  said  premises  by  tlie  pro- 
curement of  the  plaintiffs  for  the  purpose  of  enabling  them  to  sue  the  defend- 
ants on  the  covenants  in  said  deed,  and  that  Karnstad  is  in  the  possession  of 
said  lands  as  the  agent  and  servant  of  the  plaintiffs.  Considerable  document- 
ary evidence,  both  from  the  local  land-office  at  Oregon  City,  and  the  general 
land-office,  Wiis  introduced.  The  plaintiffs,  to  prove  title  out  of  the  defend- 
ants when  they  made  the  deed,  and  to  show  that  the  Oregon  &  California 
Railroad  never  acquired  title  to  said  lands  by  virtue  of  the  grant  made  for  its 
benefit,  of  July  25,  1866,  offered  in  evidence  pages  160  and  161  of  the  regis- 
ter of  declaratory  statements  on  file  in  the  land-office  at  Oregon  City.  The 
caption  to  this  statement  is  as  follows:  "Register  of  declaratory  statements 
under  act  of  congress  of  September  4,  1841,  and  amendments  thereto."  Op- 
posite the  number  650,  and  under  the  head  of  "Name,"  is  "Joseph  Ross;"  in 
the  column  headed  "Date  of  Settlement"  arethe  words,  "20  May,  1859;"  in  the 
column  headed  "When  Filed"  are  the  words  and  iigures,  "21  May,  1859;"  in 
the  column  headed  "Part  of  Section  or  Legal  Subdivision"  are  the  figures  and 
letters,  "  W  i  of  S,  W.  J  Sec.  5,  and  E.  i  8.  E.  i  Sec.  6, 1  S.,  3  E."  "t  also 
appears  from  a  letter  written  by  the  commissioner  of  the  general  land-office, 
under  date  of  June  17,  1880,  to  the  register  and  receiver  at  Oregon  City,  that 
on  April  23,  1877,  the  defendant  E.  O.  Corson  made  application  to  enter  a 
part  of  the  land  described  and  made  proof  and  payment,  and  obtained  certifi- 
cate No.  1,538.  In  this  letter  the  commissioner  says:  "Under  the  present 
rulings  of  this  office,  said  homestead  entry  having  been  made  subsequent  to 
the  date  of  the  withdrawal  of  the  land  for  railroad  purposes,  did  not  affect  the 
stattut  of  the  tract  in  question.  Mr.  Coi*son's  application  to  enter  the  W.  ^  of 
the  S.  W.  4  of  section  5  must  be  rejected,  as  the  record  shows  that  at  the  time 
of  the  withdrawal  the  tract  was  public  land."  After  this  ruling  by  the  de- 
partment  that,  at  the  time  of  the  withdrawal,  the  laud  was  public  land,  Cor- 
son purchased  it  of  the  railroad  company. 

The  act  of  congress  under  which  the  defendant  Corson  claimed  to  have  de- 
rived title  through  the  railroad  company  is  the  act  approved  July  25,  1866, 
entitled  "an  act  granting  lands  to  aid  in  the  construction  of  a  railroad  and 
telegraph  line  from  the  Central  Facilic  Railroad  in  California  to  Portland  in 
Oregon. "  By  the  second  section  of  the  act  it  is  provided  "  that  there  be,  and 
hereby  is,  granted  to  the  said  companies,  their  successors  and  assigns,  for  the 
purpose  of  aiding  in  the  construction  of  said  railroad  and  telegraph  line, 
*  *  *  every  alternate  section  of  public  lands,  not  mineral,  designated  by 
odd  numbers,  to  the  amount  of  twenty  alternate  sections  per  mUe  (ten  on 
eiich  side)  of  said  railroad  line;  and  when  any  of  said  alternate  sections  or 
parts  of  sections  shall  be  found  to  have  been  granted,  sold,  reserved,  occupied 
by  homestead  setllers,  pre-empted,  or  otherwise  disposed  of,  other  lands, 
designated  as  aforesaid,  shall  be  selected  by  said  companies  in  lieu  thereof,  uu* 
der  the  direction  of  the  secretary  of  the  interior,  in  alternate  sections,  desig- 
nated by  numbers  as  aforesaid,  nearest  to  and  not  more  than  ten  miles  beyond 
the  limits  of  said  first-named  alternate  sections.    *    *    *"    The  main  quea- 
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tiun  at  issue,  therefore,  seems  to  be  whether  or  not  the  land  described  in  the 
deed  was  public  land  at  the  time  the  grant  to  the  railroad  took  effect.  On 
this  question,  and  in  respect  to  this  identical  tract  of  land,  the  commissioner 
of  the  general  land-office  has  decided  both  ways.  In  Coi-son's  contest  with  the 
railroad  company  he  decided  it  was  public  land,  where  the  railroad  company 
attached;  and  in  the  contest  of  the  Kaihoad  Company  r^.  Karnstad  it  was 
held  in  eifect  that  at  the  time  the  railroad  grant  took  effect  the  same  land  was 
not  public  land.  These  decisions  are  in  conflict,  and  seem  to  be  entirely  ir- 
reconcilable. Nor  is  it  necessary  that  we  should  attempt  to  reconcile  them. 
If  the  lands  described  "had  been  granted,  sold,  reserved,  occupied  by  home- 
stead settlers,  pre-empted,  or  otherwise  disposed  of"  prior,  to  the  time  the 
company's  rights  attached  under  the  grant,  then  such  lands  were  excepted  out 
of  the  grant,  and  the  railroad  never  acquired  any  rights  to  them  whatever. 
Without  referring  to  the  decisions  of  the  land  department  to  that  effect,  this 
principle  seems  to  be  clearly  enunciated  and  decided  in  Railway  Co.  v.  Dun- 
ineyer,  113  U.  S.  629,  5  Sup.  Ct.  Hep.  566.  The  only  evidence  offered  that 
said  lands  had  been  pre-empted  at  the  time  the  rights  of  the  railroad  company 
attached,  is  the  certified  '*copy  of  the  form  of  pages  160  and  161  of  the  regis- 
ter of  declaratory  statements  on  file*'  in  the  Oregon  City  land-ottice,  which  has 
already  been  referred  to.  It  seems  to  me  this  paper  does  not  tend  to  prove 
that  the  land  described  in  the  deed  had  been  pre-empted.  It  contains  none  of 
the  facts  essential  to  be  shown  to  entitle  a  settler  to  a  pre-emption.  The 
qualifications  of  a  pre-emptor  are  prescribed  by  section  2259  of  the  Revised 
Statutes  of  the  United  States,  and  are,  briefly :  He  must  be  the  bead  of  a  faip- 
ily,  or  widow  or  single  person  over  the  age  of  21  years,  and  a  citizen  of  the 
United  States,  or  he  must  have  filed  a  declaration  of  intention  to  become  such, 
as  required  by  the  naturalization  laws;  he  must  make  a  settlement  in  person 
on  the  public  lands  subject  to  pre-emption,  and  inhabit  and  improve  the  same, 
and  he  roust  erect  a  dwell lUg  thereon.  By  section  2260  certain  persons  are 
rendered  incapable  of  acquiring  any  light  of  pre-emption  under  the  laws  of 
the  United  States.  These  are:  (1)  Any  person  who  is  the  proprietor  of  320 
acres  of  land  in  any  state  or  teiTitory;  or  (2)  any  person  who  quits  or  aban- 
dons his  residence  on  his  own  land  to  reside  on  the  public  lands  in  the  same 
state  or  territory.  Section  2262  of  thp  lievised  Statutes  provides:  "Before 
any  person  claiming  the  benefit  of  this  chapter  is  allowed  to  euter  lands  he 
shall  make  oath  before  the  receiver  or  register  of  the  land-district  in  which 
the  land  is  situated  that  he  has  never  had  the  benefit  of  any  right  of  pre-emp- 
tion under  section  twenty-two  hundred  and  fifty-nine;  that  he  is  not  the 
owner  of  three  hundred  and  twenty  acres  of  land  in  any  stat^  or  territory; 
that  he  has  not  settled  upon  and  improved  such  land  to  sell  the  same  on  spec- 
ulation, but  in  good  faitli  to  appropriate  it  to  his  own  exclusive  use;  and  that 
he  has  not,  directly  or  indirectly,  matie  any  agreement  or  contract  in  any  way 
or  manner,  with  any  person  whatsoever,  by  which  the  title  which  he  might 
acquire  from  the  government  of  the  Un.ted  States  should  inure  in  whole  or 
in  part  to  the  benefit  of  any  person  except  himself.  ♦  *  ♦  And  it  shall 
Ije  the  duty  of  the  ofiicer  administtring  such  oath  to  file  a  certificate  thereof 
in  the  public  land-ottice  of  such  district,  and  to  transmit  a  duplicate  copy  to 
the  general  land-ofiice,  either  of  which  shall  be  good  and  suificient  evidence 
that  such  oath  was  administered  according  to  law.'' 

The  question  therefore  arises  whether  or  not  there  was  any  evidence  sub- 
mitted upon  which  to  base  the  instruction  asked  by  the  appellants.  '  That  in- 
struction is  as  follows:  "That  said  admission  of  the  parties,  and  said  testi- 
mony, as  a  matter  of  law  established  the  fact  that  the  said  land  was  not  em- 
braced in  the  grant  to  the  Oregon  Cential  Kailroad  Company  by  said  act  of 
congress,  and  that  the  Oregon  &  California  Railroad  Company  acquired  no  in- 
terest in  said  hmd,  and  that  the  deed  from  the  Oregon  <&  California  Bailroad 
Company  to  plaintiffs  passed  no  interest  in  said  land  to  plaintiffs."     If  the 
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evidence  offered  proved  that  at  the  time  the  railroad  grant  took  ef2<90t  a  valid 
pre-emption  existed  on  said  lands,  then,  clearly,  the  instruction  asked  should 
have  been  given.  On  the  other  hand,  if  such  was  not  the  effect  of  the  evi- 
dence offered,  the  court  did  not  err  in  refusing  said  instruction.  As  has  been 
shown,  the  laws  of  the  United  States  have,  fully  and  clearly  definod  who  may 
take  a  pre-emption,  who  shall  not,  and  the  manner  in  which  a  right  to  the  land 
shall  be  acquired.  A  pre-emption  is  a  right  derived  wholly  from  the  statute, 
and  in  order  to  acquire  such  right,  a  substantial  compliance  with  the  statute 
must  be  shown.  In  no  other  way  could  such  right  exist  or  be  acquired.  In 
other  words,  unless  the  statute  granting  pre-emptions  to  actual  settlers  on  the 
public  lands  were  substantially  complied  with  by  Boss,  it  cannot  be  said  that 
the  lands  mentioned  in  the  deed  had  been  pre-empted  at  the  time  the  railroad 
company's  grant  attached;  and  unless  such  lands  had  been  so  pre-empted 
they  were  not  taken  out  of  the  terms  of  the  grant,  and  passed  to  the  company. 
It  is  useless  to  point  out  or  enumerate  the  particulars  in  which  the  papers  of- 
fered fail  to  show  a  compliance  with  the  statute.  They  are  entirely  silent  on 
each  and  every  essential  requisite.  I  do  not  think  that  an  exact  and  technical 
compliance  was  necessary,  but  a  substantial  compliance, — one  that  showed 
that  the  conditions  existed  which  would  enable  the  pre-emptor  to  acquire  the 
land  under  the  law,  and  that  he  had  performed  at  least  enough  on  his  part  to 
gi  ve  him  some  inchoate  right  to  the  land.  If  the  papers  existed  which  showed 
a  right  in  Ross  they  ought  to  have  been  produced,  or,  if  lost,  that  fact  could 
have  been  proven,  and  secondary  evidence  of  their  contents  could  have  been 
offered*.  But  nothing  of  this  kind  was  done  or  attempted.  All  we  have  is 
the  copy  of  the  form  of  pages  160  and  161  of  the  "registry  of  declaratory 
statements  on  file."  This  I  suppose  to  be  a  mere  memorandum,  made  by 
some  clerk  in  the  office  or  by  the  register,  of  the  fact  that  a  declaratory  state- 
ment had  been  filed.  But  wliy  not  produce  the  declaratory  statement  itself, 
or  a  copy  of  itV  It  would  surely  be  better  evidence  of  the  existence  of  this 
pre-emption  claim  than  the  memorandum  offered.  And  for  the  like  reasons, 
in  the  absence  of  record  eviJence  of  tlie  existence  of  a  valid  pre-emption  claim 
on  the  land  described  in  the  deed  under  the  admissions  contained  in  the  rec- 
ord, the  said  land  passed  to  the  railroad  company  under  their  grant,  and  the 
court  did  not  err  in  so  declaring  to  tlie  jury. 

The  plaintiffs  do  not  allege  or  claim  that  they  were  actually  evicted  or 
ousted  by  judicial  process.  Their  contention  is  that  at  the  time  the  covenant 
sued  on  was  made  there  was  a  paramount  title  outstanding  in  the  United 
States;  that  Karnstad  had  succeeded  to  that  title,  and  that  tliey  have  yielded 
to  him.  This,  I  think,  under  the  authorities,  they  might  do,  if  he  had  ac- 
quired a  title  better  than  plaintiff's  title;  but  they  must  by  their  proof  nega- 
tive the  existence  of  title  in  the  defendants  when  they  made  the  covenaht. 
In  addition  to  this,  they  must  sliow  that  such  outstanding  paramount  title 
was  asserted.  It  is  true,  when  such  title  is  in  the  United  States  as  against 
one  having  no  right,  the  laws  of  tlie  United  States  may  be  a  sufficient  asser- 
tion Ol  such  hostile  title;  but  I  doubt  it  wliere  the  title  of  the  United  States  is 
attempted  to  be  acquired  by  a  pre-emptor,  and  that  through  and  by  the  assist- 
ance of  one  of  the  covenantees  in  the  deed.  In  this  case  one  of  the  plaintiffs 
testified  that  he  paid  the  registrar  and  receiver's  fees  at  the  land-office  for  Gun- 
der  Karnstad,  and  jissisted  him  with  money  in  the  erection  of  a  house  upon 
said  land,  and  that  what  he  did  in  assisting  Karnstad  in  taking  said  claim  was 
wholly  a  matter  of  friendship  to  said  Karnstad,  and  for  no  other  purpose. 
This  looks  like  the  plaintiffs  rather  invited  and  aided  the  assertion  of  said 
claim  than  the  unwilling  and  reluctant  surrender  to  a  bona  flde  outstanding 
superior  title.  But  the  view  taken  renders  the  consideration  of  this  aspect  of 
the  case  unnecessary.    The  judgment  must  therefore  be  affirmed. 

Lord.  0.  J.,  dissents. 
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ON  PETITION  FOR  REHEARING. 

(July  28, 1888.) 

THAYKfl,  J.  The  main  question  involved  in  this  case  is  whether  the  ap- 
pellants proved  a  breach  of  the  covenant  of  title  alleged  in  their  complaint 
in  the  action.  The  covenant  is  a  general  warranty  of  title  against  the  lawful 
claims  of  all  persons.  I  used  to  suppose  that  such  a  covenant  would  not  be 
regarded  as  broken  without  the  covenantee  having  been  evicted  from  the 
granted  premises  by  a  paramount  title;  but  by  some  kind  of  logic  which  I  fail 
to  appreciate  the  courts  have  held  that  there  need  be  no  actual  eviction  shown, 
and  that,  where  the  outstanding  title  is  proved  to  be  in  the  government,  it  will 
be  sufficient  without  proof  of  a  constructive  eviction,  even.  There  was  no 
ouster  of  the  appellants  proved  in  this  case,  beyond  an  attempt  upon  the  part 
of  Karnstad  to  pre-empt  the  land;  and  it  might  reasonably  be  inferred  from 
the  evidence  that  the  appellants  encouraged  him  to  do  that.  The  United 
States  may  never  claim  the  land;  and,  if  a  recovery  can  be  liad  upon  such 
proof,  the  appellants  could  have  kept  the  land,  and  also  have  claimed  a  return 
of  the  consideration  money  and  interest.  The  covenant,  so  far  as  I  can  see, 
was  as  effectually  broken  when  the  deed  was  executed  as  it  was  at  the  time 
the  action  was  commenced.  That  kind  of  doctnne  tolerates  injustice,  espe- 
cially in  this  case.  If  the  respondents  had  been  notified  that  Karnstadt  was 
attempting  to  pre-empt  the  land,  they  would  have  had  an  opportunity  to  con- 
test his  right  to  do  so,  and  probably  been  able  to  defeat  him  in  bis  efforts  in 
that  direction.  The  register  and  receiver  would  not  have  been  likely  to  have 
permitted  his  filing  to  stand,  under  the  circumstances,  and  in  view  of  the  rul- 
ings which  they  had  already  made  in  regard  to  the  stattus  of  the  title  to  the 
land.  The  respondent  S.  O.  Corson  endeavored  to  enter  the  land  as  a  home- 
stead, and  the  land  department,  upon  a  contest  instituted  by  the  Oregon  & 
California  Bailroad  Company,  had  decided  that  it  belonged  to  the  latter. 
Thereupon  said  Coi-son  purchased  it  from  the  company,  and  subsequently  ex- 
ecuted the  deed  to  the  appellants,  containing  the  covenant  in  q uestion .  Ross, 
who  is  alleged  to  have  filed  upon  the  land  May  21,  1859,  made  no  claim  to  it; 
and  the  company,  by  assuming  to  convey  it,  debarred  itself  from  claiming 
lien  land  in  its  stead.  In  such  a  state  of  affairs,  the  land  department,  unless 
it  is  organized  to  make  inconsistent  rnlings  and  to  complicate  titles,  would 
have  rejected  Karnstad's  filing,  and  contirmed  the  appellants'  ownership. 
I  make  these  allusions,  not  with  a  view  of  departing  from  established  prece- 
dents, but  by  way  of  protests  against  such  an  invasion  of  the  general  rule 
upon  the  subject  as  will  occasion  injury.  It  might  not  be  the  wisest  policy 
to  require  an  eviction  by  legal  process  in  all  cases,  though  the  maintenance 
of  it  to  that  extent  would  often  prevent  collusion.  It  may  perhaps  be  safe 
enough  to  allow  a  recovery  for  the  breach  of  such  a  covenant,  where  the  cove- 
nantee has  given  up  the  possession  of  the  land  to  the  claimant  of  the  alleged 
paramount  title,  if  the  covenantee  is  required  to  establish  by  clear  and  une- 
quivocal proof  that  such  claimant  was  the  absolute  owner  of  it;  but  no  such 
recovery  should  be  permitted  when  the  question  is  left  in  doubt.  Hence  the 
appellants  were  not  entitled  to  recover  in  the  action  without  establishing  by 
proof  that  the  land  in  question  was  pre-empted  when  the  grant  was  made  to 
the  railroad  company.  Their  counsel  claim  that  they  did  prove  that  fact  when 
they  introduced  in  evidence  the  copy  of  the  entry  in  the  register's  books  in 
the  land-oifice  at  Oregon  City,  which  is  referred  to  in  the  opinion  delivered 
herein.  The  majority  of  the  court  was  of  the  opinion  that  a  copy  of  such  an 
entry  was  not  competent  evidence.  Said  counsel,  in  their  petition  for  a  re- 
hearing, concede  that  it  may  not  have  been  the  best  evidence,  but  claim  that 
it  was  introduced  without  objection,  and  was  sufficient  evidence  of  the  fact, 
and  they  cite  section  745  of  the  Code  to  show  that  entries  made  in  public  or 
other  official  books,  etc.,  are  primary  evidence  of  the  facts  stated  therein. 
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That  is  the  general  rule  as  to  entries  in  public  books,  independently  of  the 
statute.  Mere  certified  or  office  copies,  however,  from  such  books,  are  not 
evidence  unless  where  the  officer  is  autiiorized  to  give  out  or  certify  copies. 
Part  2.  note  163.  p.  163.  (3d  Ed.)  Cow.  &  II.  notes  to  Phil.  Ev.  But  if  we 
yield  to  counsel  the  full  beneGt  of  the  proof  which  the  entry  furnishes,  does 
it  establish  that  Itoss  had  pre-empted  the  land  in  question,  when  the  grant  was 
made  to  the  railro<ad  company  ?  Is  such  an  entry  evidence  of  any  fact  of  which 
the  officer  has  no  persomil  knowledge,  and  is  not  required  to  determine  from 
the  statement  contained  in  the  entry?  It  seems  to  n^  not.  It  would  doubt- 
less, under  the  rule  referred  to,  be  evidence  that  lioss  had  filed  a  declaratory 
statement  to  the  effect  that  it  was  his  intention  to  claim  the  tract  of  land  as  a 
pre-emption  right  under  the  act  of  congress  upon  the  subject.  It  would  be 
proof  that  he  had  taken  the  preliminary  step  under  the  act,  entitling  him  to 
purchase  it  in  preference  to  others.  The  statement  may  have  shown  that  Ross 
claimed  to  be  a  settler  upon  the  land,  and  a  qualified  pre-emptor,  but  that 
would  not  prove  such  settlement  or  qualification,-  nor  authorize  the  register  to 
infer  it.  Those  matters  must  be  established  when  the  final  proof  is  made,  in 
the  mode  pointed  out  in  the  act.  Such  a  statement  is  no  evidence  upon  which 
the  register  and  receiver  are  authorized  to  issue  the  final  papers,  giving  the 
claimant  a  duplicate  of  the  receiver's  receipt  for  the  money  paid.  It  is  a  mere 
caveat  notifying  the  register  not  to  allow  any  other  party  to  enter  the  land  as 
a  pre-emption  or  homestead,  until  the  declarant  is  heard.  If  the  register  was 
to  undertake  to  find  from  the  statement  that  the  declarant  was  a  settler  upon' 
the  land,  that  he  was  the  head  of  a  family,  or  was  qualified  in  the  other  re- 
spects, it  would  be  extrajudicial.  How,  then,  could  it  be  inferred  from  the  en- 
try that  Ross  had  settled  upon  the.  land,  and  possessed  the  various  qualifica- 
tions referred  toV  This  view  was  announced  substantially  in  the  former 
opinion;  but  appellants'  counsel  insist  that  it  is  erroneous.  They  say  that 
"the  segregation  or  reservation  is  the  quasi  judicial  act  of  the  register  of  the 
local  land-off ce,  based  upon  the  application  of  any  one  who  can  satisfy  the 
register  in  the  manner  required  by  law  that  he  has  the  lawful  qualifications, 
and  has  taken  the  step  necessary  to  constitute  him  a  settler.  Under  the  law 
and  rules  of  the  department,  the  segregation  and  reservation  does  not  take 
place  until  this  evidence  is  furnished;  then  it  is  noted  on  the  maps  of  public 
surveys,  and  recorded  in  the  proper  book  of  the  local  office  where  the  land  is 
situated.  The  land  is  then  reserved,  segregated,  or  otherwise  appropriated. 
After  that  record  is  made,  no  other  filing  or  entry  will  be  permitted,  except 
after  a  contest  instituted  in  the  manner  prescribed  by  the  rules  against  the 
first  claimant,  service  upon  him,  and  a  trial  of  his  right*"  But  I  cannot  be- 
lieve that  the  mere  filing  of  the  declaratory  statement  furnished  evidence  suf- 
ficient to  satisfy  the  register  that  Ross  had  the  lawful  qualification,  and  had 
taken  the  step  necassary  to  constitute  him  a  settler  upon  the  lAnd.  Nor  does 
it  appear  thai  the  land  wiis  noted  upon  the  maps  of  the  public  survey,  and  a 
description  of  it  recorded  in  the  local  land-office,  as  counsel  would  seem  to 
think  would  be  inferred.  I  do  not  believe  that  said  copy  of  the  entry  in  the 
books  of  the  office  authorizes  any  such  inference.  If  Ross  had  been  shov/n  to 
have  been  lawfully  qualified  to  pre-empt  the  land,  and  to  have  settled  upon 
and  improved  it,  as  required  by  the  act,  when  the  statement  was  filed,  there 
might  be  some  grounds  for  claiming  that  it  was  excepted  out  of  the  grant  to 
the  railroad  company.  But  I  think  it  requires  more  proof  to  establish  that  it 
was  "pre-empted"  than  the  copy  of  the  memorandum  referred  to.  The  coun- 
sel appear  to  claim  that  because  the  entry  in  the  book  of  the  office  of  the  reg- 
ister would  prevent  another  person  from  taking  steps  to  pre-empt  the  land, 
without  instituting  a  proceeding  to  have  Ross'  filing  canceled,  therefore  the 
grant  to  the  railroad  did  not  affect  it.  The  grant  and  an  attempt  upon  the 
part  of  another  person  to  pre-empt  the  land,  after  Ross  had  filed  on  it,  stand 
upon  a  different  looting.    Congress  is  invested  with  full  power  to  dispose  of 
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the  public  lands;  and  it  may  do  so  irrespective  of  any  attempt  by  a  party  to 
pre-empt,  or  enter  them  as  a  homestead,  unless  a  right  actually  vested  and 
existed  in  favor  of  such  party  when  the  grant  was  made.  The  bare  filing  of 
a  declaratory  statement  to  pre-empt  those  lands,  unless  the  declarant  were 
shown  to  be  a  qualified  pre-emptor,  and  to  have  compiled  with  the  law  upon 
the  subject,  would  not  prevail  against  such  a  grant.  In  this  case  the  grant  to 
the  railroad  company  included  the  land  in  question;  but  if  it  were  found  to 
have  been  granted,  sold,  reservetl,  occupied,  by  a  homestead  settler  pre-empted 
or  otherwise  disposed  of,  then  other  lands  were  to  be  selected  by  the  company 
in  lieu  thereof. 

Was  the  land  shown  to  have  been  pre-empted  prior  to  the  grant  ?  This  ques- 
tion must  be  kept  in  view  in  determining  the  case;  and  it  turns  entirely  upon 
the  meaning  of  the  term  "  pre-empted"  as  used  in  the  grant.  Ross  did  not  com- 
plete his  title  to  the  land.  His  filing  is  shown  to  have  been  declared  aban- 
doned, August  18, 1870,  but  at  what  time  it  was  abandoned  does  not  appear. 
It  seems  to  me  that  it  cannot  reasonably  be  claimed  that  he  pre-empted  the 
land,  or  that  he  did  more  than  to  attempt  to  pre-empt  it.  The  grant  does  not 
provide  that  "when  any  of  said  alternate  sections  or  parts  of  sections  shall  be 
found  to  have  been  attempted  to  be  pre-empted,  other  lands  ♦  *  *  shall 
be  selected,'*  etc.,  and  unless  an  '* attempt  to  pre-empt"  and  "pre-empted"  are 
synonymous,  the  grant  to  the  railroad  company  must  prevail.  I  should  be  in- 
clined to  hold,  however,  that  if  Ross  were  shown  to  have  possessed  the  req- 
uisite qualifications,  and  had  complied  with  the  conditions  of  the  act,  up  to 
the  time  of  the  grant,  although  he  had  not  made  his  final  proof  and  payment 
of  the  price  of  the  land,  the  railroad  company  would  not  be  entitled  to  it.  But 
those  facts  should  be  shown  with  as  great  particularity  and  authenticity  as  is 
required  in  making  final  proof,  in  order  to  obtain  the  patent.  The  claimant's 
ex  parte  declaration  to  the  register  that  he  was  legiilly  qualified  under  the 
law,  bad  complied  with  its  provisions,  and  intended  to  claim  the  tract  of  land 
as  a  pre-emption  right,  would  hardly  be  sufiScient  proof  to  bring  it  within  the 
exception  contained  in  the  grant,  either  in  a  contest  in  the  land  department 
or  before  the  courts.    The  petition  for  a  rehearing  should  therefore  be  denied. 


(16  Or.  158) 

Hembree  et  ah  v,  Blagkburk  et  aL 
{Supreme  Court  of  Oregon.    March  19, 1888.) 
L  Chattsl  Mortgaghb— Nature  of— CJoNDiTiONAii  Sale. 

A  chattel  mortgage  is  the  conditional  sale  of  a  chattel,  to  be  void  upon  the  pe^ 
formance  of  the  condition  named  therein.  ^ 
2.  Pastnkbship— PowBB  OF  Partkbr  to  Execute  Chattel  Mortoagx. 

One  member  of  the  firm  has  authority  to  mortgage  the  chattels  of  the  partner- 
ship, to  secure  the  payment  of  partnership  debts,  without  the  knowledge  or  con- 
sent of  the  other  members  of  such  firm.* 
(8i/llabu8  by  the  Court) 

Action  by  P.  B.  Ilembree  and  others  against  Blackburn  &  Peckham  and  I. 
K.  Dawson,  to  set  aside  a  chattel  mortgage.  Judgment  for  plaintiffs,  and 
Dawson  appeals. 

Strahan,  J.  Blackburn  and  Peckham  were  partners  in  the  business  of 
merchandizing  at  Carlton,  in  Tamhill  county,  Or.  In  the  course  of  their  busi- 
ness they  became  indebted  to  a  number  of  merchants  in  Portland  in  the  aggre- 
gate amount  of  about  $7,941.22,  to  secure  which  sum  of  money  to  I.  R.  Daw- 
son, to  whom  such  claims  had  been  assigned.  A.  Blackburn,  as  one  member 
of  said  firm,  and  in  behalf  of  the  firm,  executed  to  said  Dawson  a  note,  and 

'  See  note  at  end  of  case. 

"Respecting  the  power  of  a  partner  to  bind  the  firm,  see  Fertilizer  Co.  v.  Reynolds, 
(Ala.)  4  South.  Rep.  039,  and  note. 
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also  a  mortgage  to  secure  the  same,  on  all  of  the  flrm*fl  property.  Said  firm 
was  also  indebted  to  the  plaintifEs  and  others,  who  caused  the  firm's  property 
to  be  attached,  after  the  mak 'ng  of  said  chattel  mortgage,  and  after  Dawsoa 
had  entered  into  the  possession  of  said  property  under  the  mortgage,  and  they 
then  brought  this  suit  to  set  aside  and  cancel  said  mortgage  as  fraudulent. 
The  plaintiffs  obtained  a  decree  in  the  court  below,  setting  aside  said  mort- 
gage, from  which  the  appellant  Dawson  has  brought  this  appeal.  The  cause 
was  referred  in  the  court  below,  and  the  evidence  taken  in  writing;  so  that 
the  enth'e  CHse  is  here  both  on  the  law  and  facts.  - 

1.  The  main  contention  of  the  plaintiffs  is  that  the  writing  which  is  sought 
to  be  set  aside  by  this  suit  is  an  assignment  for  the  benefit  of  creditors,  and 
that  one  partner,  without  the  consent  of  the  other,  has^  no  power  to  make  such 
an  assignment.    Said  writing  is  as  follows: 

"Exhibit  A. 

"This  indenture,  made  the  6th  day  of  November,  in  the  year  of  our  Lord 
1886,  between  A.  BlacKburn  and  E.  L.  Peckham,  partners  as  Blackburn  and 
Feckham,  of  Carlton,  county  of  Yamhill,  state  of  Oregon,  the  parties  of  the 
first  part,  and  I.  B.  Dawson,  of  Portland,  county  of  Multnomah,  state  of  Ore- 
gon, the  party  of  the  second  part,  witnesseth,  that  the  said  parties  of  the  first  . 
part,  for  and  in  consideration  of  the  sum  of  seven  thousand  nine  hundred  and 
forty-one  22-100  dollars,  gold  coin  of  the  United  States,  to  us  in  hand  paid  by 
the  said  party  of  the  second  part,  the  receipt  whereof  is  hereby  acknowledged, 
have  granted,  bargained,  sold,  assigned,  transferred,  and  set  over,  and  by 
these  presents  do  grant,  bargain,  sell,  assign,  transfer,  and  set  over,  unto  the 
said  party  of  the  second  part,  all  those  certain  goods  and  chattels  now  being 
in  the  town  of  Carlton,  county  of  Yamhiil,  Or.,  and  in  Yamhill  county,  state 
of  Oregon,  and  described  as  follows,  to-wit:  All  our  stock  of  goods,  wares, 
and  merchandize,  now  in  our  store-house  and  warehouse,  in  said  town  of 
Carlton.  All  our  horses,  wagons,  and  other  personal  property  heretofore 
mortgaged  to  Murphy,  (irant  «&  Co.,  by  mortgage  dated  November  1,  1886, 
and  filed  in  the  office  of  the  clerk  of  the  said  county  on  that  date,  together 
with  all  personal  property  of  every  kind  and  nature  belonging  to  said  firm 
of  Blackburn  &  Peckham.  to  have  and  to  hold,  all  and  singular,  the  said  goods 
and  chattels  above  bargained  and  sold,  or  intended  so  to  be,  unto  the  said 
party  of  the  second  part,  his  executors,  administrators,  and  assigns,  forever: 
provided,  nevertheless,  and  these  presents  are  upon  this  express  condition, 
that  if  the  said  parties  of  the  first  part,  their  executors,  administrators,  or  as* 
signs,  shall  well  and  truly  pay  unto  the  parly  of  the  second  part,  his  execu- 
tors, administrators,  or  assigns,  the  sura  of  seven  thousand  nine  hundred  and 
forty-one  22-100  dollars,  and  interest  thereon  at  the  rate  of  ten  per  cent,  per 
annum,  in  accordance  with  the  terms  of  a  certain  promissory  note  of  which 
the  following  is  substantially  a  copy: 
"  •  $7,941 .22.  Portland,  Or.  ,  6th  November,  1886. 

***  On  demand,  after  date,  without  grace,  I  promise  to  pay  to  the  order  of 
Ivan  R.  Dawson,  at  his  office,  in  Portland,  Or.,  seven  thousand  nine  hundred 
and  forty-one  22-100  dollars,  for  value  received,  with  interest  after  date,  at 
the  rate  of  ten  per  cent,  per  annum  until  paid,  principal  and  interest  payable 
in  U.  S.  gold  coin;  and  in  Ckxse  suit  is  instituted  to  collect  this  note,  or  any 
portion  thereof,  1  promise  to  pay  such  additional  sum  as  the  court  may  ad- 
judge reasonable  as  attorneys'  fees  in  said  suit. 

[Sd]  "*  Blackburn  &  Peckham. 

"•A.  Blackburn.' 
— Then  these  presents  shall  be  void.' 

"The  party  of  the  second  part  shall  take  immediate  possession  of  said  prop* 
erty,  and  possession  is  hereby  delivered  to  him,  and  he  shall  sell  and  dispose 
of  the  property  herein  named  at  private  sale,  at  such  price,  and  in  such  man- 
ner, as  he  shall  deen^i  best;  and,  after  deducting  the  costs  and  expenses  of 
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such  sale,  shall  apply  the  proceeds  of  the  same  to  the  payment  of  the  afore- 
said note,  and,  if  there  shall  be  any  balance  remaining  aftor  the  payment  of 
said  note,  shall  pay  over  the  same  to  said  Blackburn  &  Feck  bam.  In  witness 
whereof  the  said  parties  of  the  first  part  have  hereunto  set  their  hands  and 
seals  the  day  and  year  first  above  written. 

[Signed]  "Blaokuubn  &  Pkckham. 

"A.  Blackbubn. 
''Signed,  sealed,  and  delivered  in  presence  of  Milton  W.  SSmilh." 

•*EXH1EIT  B. 

"For  value  received,  we  hereby  assign,  sell,  set  over,  and  transfer  all  our 
bookd,  accounts,  notes,  and  other  demands  to  I.  K.  Dawson. 

'*  Witjiess  our  hands  this  6th  November,  1886. 

[Signed]  ''Blackburn  &  Pbceham. 

"A.  Black BUUN. 

"Witness:  Miltok  W.Smith." 
— This  writing  on  its  face  contains  every  requisite  necessary  to  constitute  a 
chattel  mortgage.  It  is  to  secure  the  payment  of  money,  and  it  is  made  di- 
rectly to  the  creditor.  It  purports  to  be  a  conditional  sale  of  the  property  as 
security  for  the  payment  of  a  debt.  The  condition  is  that  the  conveyance  is 
to  be  void  upon  the  performance  of  the  condition  named,  which,  in  this  In- 
stance, is  the  payment  of  the  money.  Jones,  Ghat.  Mortg.  §  1;  Herm.  Chat. 
Af  ortg.  g  15.  And  in  defining  the  distinction  between  a  chattel  mortgage  and 
an  assignment,  Bish.  Insolv.  §  105,  says:  "*  *  *  The  distinction,  how- 
ever, is  one  clearly  defined.  A  mortgage,  or  deed  of  trust  in  the  nature  of  a 
mortgage  is  a  security  for  a  debt.  An  assignment  is  more  than  that.  It  is 
an  absolute  appropriation  of  propei-ty  to  the  payment  of  debts.  Murray  v. 
Judson.  9  N.  Y.  73-83.  Gardner,  J.,  Hoffman  v.  MacTcall,  5  Ohio  St.  124. 
A  mortgage  creates  a  lien  upon  property  in  favor  of  the  creditor,  leaving  the 
equity  of  redemption  still  the  property  of  the  debtor,  and  liable  to  sale  or  in- 
cumbrance by  him.  Leitch  v.  HoUister,  4  N.  Y.  211;  Dunham  v.  White- 
head, 21  N.  Y.  131;  McClelland  v.  Remsen,  3  Abb.  Dec.  74;  Van  Buskirk 
V.  Warren,  4  Abb.  Dec.  457;  Loeschigk  v.  Baldwin,  1  Rob.  (N.  Y.)  377." 
The  fact  that  Blackburn  &  Peckham,  at  the  date  of  the  writing,  were  justly 
indebted  to  sundry  creditors  in  Portland  to  the  full  amount  specified,  and  that 
such  creditors  had,' for  the  purposes  of  collection,  assigned  their  several  claims 
to  I.  B.  Dawson,  and  that  the  sum  specified  in  such  writing  is  the  aggregate 
of  such  claims,  was  in  no  way  controverted  upon  the  trial;  and  the  respoo^t- 
ents  vest  their  entire  claim  in  this  court  on  the  character  of  the  instrument, 
and.  the  want  of  power  in  one  partner  to  execute  the  same  without  the  consent 
of  the  other.  Nor  was  there  any  evidence  offered  tending  in  any  way  to  prove 
that  su«h  writing  was  anything  different  from  what  it  purports  to  be  upon 
its  face. 

2.  Having  reached  the  conclusion  that  the  instrument  in  question  is  a  mort- 
gage, and  not  an  assignment,  it  remains  to  be  considered  whether  one  part- 
ner can,  without  the  consent  of  the  other,  execute  a  chattel  mortgage  cover- 
ing the  entire  partnership  property,  to  secure  the  payment  of  partnership 
debts.  It  must  be  conceded  that  each  partner  is  the  general  ageni  of  the  firm 
in  the  transaction  of  the  business  of  the  partnership.  He  may  dispose  of  any 
or  all  of  the  property  of  the  firm  in  the  regular  course  of  business,  and  apply 
the  proceeds  in  the  payment  of  the  firm's  debts,  or  he  may  deliver  the  prop- 
erty directly  to  the  creditor  in  satisfaction  of  the  firm's  debts.  Such  being 
the  power  of  a  partner  over  the  business  of  the  firm,  no  reason  is  perceived 
why  one  member  of  the  partnership  may  not  pledge  or  mortgage  the  partner- 
ship property  to  secure  the  firm's  debts.  Cases  will  readily  suggest  them- 
selves where  it  would  be  greatly  to  the  interest  of  an  embarrassed  partnership 
to  mortgage  its  properly  as  security  rather  than  be  driven  out  of  business  by 
bankruptcy.    And  such  seems  to  be  the  general  current  of  authority.    In  Mo- 
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Clelland  v.  Bemsen,  86  Barb.  622,  the  principle  is  thus  stated:  "But  the 
authority  of  one  copartner  to  sell  the  copartnership  property  to  a  particular 
creditor  or  creditors  in  payment  of  their  debta  has  been  judicially  determined, 
and  is  now  the  settled  law.  The  power  of  a  partner  to  dispose  of  the  prop- 
erty of  the  firm  extends  to  assignments  of  it  as  security  for  antecedent  debts,  . 
as  well  as  for  debts  to  be  thereafter  contracted  on  account  of  the  firm."  And 
this  case  was  affirmed  by  the  court  of  appeals,  3  Abb.  Dec.  74.  And  Mahhett 
V.  White,  12  N.  Y.  442,  is  to  the  same  effect.  And  the  same  principle  is  an- 
nounced in  Patch  v.  Wheatland,  8  AUen,  102;  Nelson  v.  Wheelock,  46  111. 
25;  Graser  v.  Stellwagen,  25  N.  Y.  315;  Tapley  v.  Butterfleld,  1  Mete.  515; 
Sweetzerv,  Mead,  5  Mich.  107;  Deckard  v.  Case,  5  Watts,  22;  Fromme  v. 
Jo7ies,  13  Iowa,  474;  Gates  v.  Bennett,  33  Ark.  475;  Jones,  Chat.  Mortg.  §  46; 
Herm.  Chat.  Mortg.  §  118;  Garrett  v.  Plow  Co,,  70  Iowa,  697,  29  N.  W.  Rep. 
395.  In  the  case  under  consideration  no  fraud  is  alleged.  All  the  parties  to 
the  transiiction  acted  in  good  faith.  The  defendant  Dawson  did  no  act  vio- 
lative of  the  rights  of  the  plaintiffs.  The  mortgage  gave  him  a  preference, 
but  this  was  a  lawful  preference,  and  one  which  he  had  a  right  to  take.  The 
effect  of  it  no  doubt  was  to  impair  the  ability  of  Blackburn  &  Peckham  to  pay 
the  plaintiffs,  but  this  is  the  effect  of  all  preferences  where  the  debtor  is  in 
failing  circumstances;  but  this  does  not  render  such  preference  unlawful 
unless  expressly  declared  to  be  so  by  some  statute.  The  decree  of  the  court 
below  must  therefore  be  reversed,  and  the  suit  dismissed. 

>N  REHEARING. 

Thayer,  C.  J.  It  was  clain)ed  upon  the  hearing  of  this  case  that  the  in- 
strument signed  by  JMackburn,  in  the  name  of  Blackburn  &  Pet  kliam,  by 
which  their  copartnership  property  was  attempted  to  be  transferred  to  Daw- 
son, constituted  a  geneial  assignment  for  the  benefit  of  creditors;  that  it  was 
not  within  tiie  regular  course  of  the  partnership  t^usiness;  and  as  Peckham 
was  not  present  when  it  was  executed,  and  did  not  ass?U*^  thereto,  it  was  void. 
After  a  ver^  thorou-gh  consideration  of  the  matter,  we  caiHe  to  the  conclusion 
that  the  said  instrument  was  only  a  chattel  nortgage,  and,  ^s  it  was  given  to 
secure  the  payment  of  a  bona  fide  indebtedness  the  said  fir^  was  under  to 
Dawson  and  those  he  represented,  it  was  valid.  Counsel  for  th^  respondents, 
upon  a  rehearing  of  the  case,  have  pressed  upon  the  attention  of  CT^e  court  the 
question  whether  the  instrument  is  such  assignment,  or  is  a  mortg^*^ge,  is  not 
material;  as  it  was  executed  against  the  open  protest  and  opposiuoSi^ of  the 
partner  Peckham,  and  is  therefore  void.  Whether  the  instrument  wj??  exe- 
cuted against  the  protest  and  opposition  of  Peckham  is  a  question  ofN^^t, 
upon  which  the  counsel  for  the  respective  parties  disagree;  nor  is  the  tS^^^" 
mony  which  bears  upon  it  at  all  conclusive.  There  is  evidence  in  the  cA?? 
which  tends  to  prove  that  Peckham  was  not  in  favor  of  securing  the  Portlani^ 
creditors,  without  securing  the  farmers  for  the  wheat  they  had  stored  with  theK 
firm,  which  had  been  shipped  and  sold  and  was  unaccounted  for.  This  seems  V 
to  have  been  the  only  ground  of  opposition  to  the  mortgMge.  Peckham  did  V 
not  pretend,  nor  did  respondents'  counsel  claim,  but  that  the  Portland  credit-  \ 
ors  were  entitled  to  have  their  debts  secured.  The  parties  all  acknowledge  \ 
that  it  was  a  just  indebtedness.  Peckham  was  evidently  willing  to  secure  it, 
but  through  a  sense  of  right,  or  an  apprehension  that  he  might  be  charged 
with  the  embezzlement  of  the  wheat,  insisted  upon  the  security  extending  to 
both  sets  of  claims.    What  the  relative  merits  of  the  two  may  be  it  is  not  nee-  . 

essary  to  inquire,  as  the  question  raised  by  the  counsel  goes  to  the  power  of  a  \ 

partner  to  give  such  a  mortgage  in  any  case,  against  the  express  wishes  of  his  j 

copartner.     I  do  not  think  a  partner  would  have  any  right  to  mortgage  the  i 

partnei-ship  effects  to  secure  a  liability  not  arising  out  of  the  partnership  ' 

transactions,  against  the  dissent  of  his  copartner,  such  as  the  liabilities  of  the  i 

individual  partner  executing  the  mortgiige.     But  to  mortgage  the  propei-ty  of  •', 
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the  copartnership  in  good  faith,  to  secure  a  yalid,  existing  indebtedness 
against  the  firm,  presents  a  different  question,  In  the  latter  case,  it  seems  to 
me  that  it  would  not  matter  whether  the  other  partner  assented  or  dissented. 
The  creditor  would  have  an  undoubted  right  to  seize  and  sequester  the  prop- 
erty in  order  to  obtain  a  satisfaction  of  his  demands,  and  I  cannot  undc^rstand 
why  one  of  the  partners  would  not  have  the  right  to  turn  it  over  to  him  as  a 
security  therefor,  if  the  other  did  object  to  his  doing  so.  "By  the  act  of  en* 
tering  into  the  copartnership,"  as  was  said  in  Wilkins  v.  Pearce,  5  Denio, 
544,  "each  of  its  members  becomes  clothed  with  full  power  to  make  any  and 
every  contract  within  the  scope  and  limits  of  the  copartnership  business.  All 
such  contracts  will  therefore  be  absolutely  binding  upon  the  several  mem- 
bei-s.  This  power  is  incident  to  the  copartnership  relation,  and  must  exist, 
in  defiance  of  expostulations  and  objections,  while  the  relation  endures." 
If  the  act  of  the  partner  were  of  such  a  character  that  it  would  have  the 
effect  to  dissolve  the  copartnership,  or  if  it  related  to  a  matter  outside  of 
the  copartnership  business,  I  should  regard  the  question  in  a  different  light. 
Then  each  of  the  partners  would  be  entitled  to  be  consulted  in  regard  to  it» 
and  have  the  right  to  object  to  its  being  done.  But  I  am  not  able  to  conclude 
that  a  partner,  after  having  tacitly  agreed  that  the  other  members  of  the  firm 
shall  have  authority  to  represent  it  in  all  copartnership  transactions,  may 
suspend  such  authority  at  his  own  will  or  caprice,  especially  where  the  pro- 
posed act  consists  in  carrying  out  an  obligation  which  the  firm  is  under  to  a 
third  person.  Such  a  view  does  not  appear  to  me  to  be  reasonable.  One  part- 
ner should  certainly  have  the  right  to  pay  off  a  debt  due  a  creditor  of  the  firm, 
from  its  assets,  notwithstanding  the  remonstrance  of  the  other  partner,  and 
I  am  unable  to  discover  any  diffidence  in  principle  in  the  two  cases.  If  the 
authority  of  a  partner  to  transact  business  of  the  firm,  within  the  scope  of  the 
partnership,  could  be  abruptly  revoked,  the  agreement  which  constitutes  the 
foundation  of  the  relation  would  be  very  insecure.  It  would  be,  in  effect,  that 
each  partner  should  have  authority  to  manage  the  business  of  the  firm,  so  long 
as  the  other  members  assented  to  it.  That,  however,  is  not  the  nature  of  the 
agreement.  It  is  that  each  of  them  shall  be  the  agent  of  the  partnership,  and 
empowered  to  conduct  its  affairs  so  long  jis  it  continues.  If  the  nile  were  as 
contended  for,  an  obstinate  partner  coOld  at  any  time  interpose,  and  prevent 
the  continuance  of  the  businass,  however  much  it  might  affect  the  credit  of 
and  reputation  of  the  other  members.  A  partner  would  certainly  have  no 
standing,  in  a  court  of  justice,  to  demand  that  a  sale  or  mortgage  of  the  prop- 
erty of  the  company,  made  in  good  faith,  in  payment  of,  or  as  security  for  a 
ho7ia  fide  debt  diie  from  it,  should  be  set  aside.  And  if  a  partner  could  not 
enforce  such  relief,  how  could  the  other  creditors  of  the  company  be  allowed 
to  claim  that  the  sale  or  mortgage  was  a  nullity?  If  such  transactions  cannot 
be  upheld,  honesty  and  fair  dealing  must  be  declared  to  be  unlawful.  I  see 
no  reason  for  changing  the  former  decision  of  the  court  in  this  case,  and  am 
in  favor  of  redeclaring  it. 

NOTE. 

Chattel  Mortgage— What  Constitutes— Assigkment  for  Benefit  of  Creditors. 
A  chattel  mortgage  covered  substantially  aU  the  debtor's  property,  which  was  worth 
no  more  than  its  amount.  The  mortgagee  was  to  take  immediate  possession  by  an 
agent,  and  proceed  to  dispose  of  the  mortgaged  goods,  and  apply  the  proceeds  in  pay- 
ment of  his  debt.  It  appeared  that  the  debtor  honestly  believed  that  the  goods  would 
be  more  than  sufficient  to  cover  the  mortgage  debt.  Held,  that  the  transaction  could 
not  be  considered  as  virtuaUy  an  assignment.  Van  Patten  v.  Thompson,  (Iowa,)  84  N. 
W.  Rep.  768.  In  lowa^  a  debtor  in  failing  circumstances  may  mort^^age  the  wnole  of 
his  property  for  the  security  of  a  portion  of  his  creditors,  even  though  the  effect  of  the 
transaction  is  to  defeat  the  collection  of  his  unsecured  debts.  WI^ite-Lead  Co.  v.  Haas, 
(Iowa,)  83  N.  W.  Rep.  657.  See,  also,  note,  and  cases  cited  therein.  A  debtor  has  the 
riffht  to  prefer  his  creditors  and  pay  or  secure  those  preferred.  The  execution  of  cMt- 
tel  mortgages  to  preferred  creditors,  if  made  in  good  faith  to  secure  bona  fide  debts, 
even  if  made  to  a  considerable  number  of  such  creditors  at  or  about  the  same  time,  no 
trust  being  created,  will  not  constitute  an  assignment  for  the  benefit  of  creditors  if  not 
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BO  intended.  Davis  v.  Scott,  (Neb.)  84  N.  W.  Rep.  853.  A  mortgage  or  other  oonvej- 
ance  of  a  portion  of  the  property  of  an  insolvent  debtor,  with  the  bcna  fide  intention  of 
securing  one  or  more  creditors,  does  not  operate  as  a  general  assignment.  Bonns  ▼• 
Garter,  (Neb.)  81  N.  W.  Rep.  381,  and  cases  dted  in  nota  As  to  what  oonstltatee  an 
assignment  for  benefit  of  creditors,  and  what  a  mortgage.  «ee  Bank  v.  Noe,  <TeQXL)  5 
S.  W.  Rep.  438;  Landauer  v.  Vietor,.  (Wis.)  84  N.  W.  Rep.  m 


(16  Or.  e7) 

Dalles  Lumbering  Co.  v,  Urquhabt. 
(Supreme  Court  of  Oregon,    1888.) 

BinHBXT  DoMAiK— Public  Usb— 8uppLTI^G  Watbb  to  ▲  Citt. 

A  canal  constructed  by  a  lumber  company  for  the  purpose  of  oarrvlng  lumber  to 
a  city,  and  of  supplying  the  city  with  water,  is  a  public  use,  for  whicn  a  right  of 
way  may  be  taken  oy  condemnation,  on  just  compensation  being  made,  under  Const. 
Or.  art.  1,  §  18.» 

Appeal  from  circuit  court,  Wasco  county. 

Condemnation  suit  by  the  Dalles  Lumbering  Company  against  Andrew 
Urquhart.    Defendant  appeals, 

Strahan,  J.  The  object  of  this  action  is  to  appropriate  so  much  of  the  de- 
fendant's land  as  is  necessary  for  the  line  of  plaintiff's  canal  across  the  de- 
fendant's premises,  which  is  alleged  to  be  a  strip  10  feet  wide.  The  complaint 
shows  that  the  plaintiff  is  incorporated  under  the  laws  of  this  state,  authoriz- 
ing the  formation  of  private  corporations,  and  that  the  enterprise,  occupationt 
and  business  for  which  it  was  Incorporated,  and  in  which  it  proposes  to  en- 
gage, is,  among  other  things,  to  construct  a  canal  with  all  the  necessary 
branches,  fixtures,  buildings,  and  appurtensinces  from  the  immediate  vicinity 
of  the  point  on  the  east  branch  of  Hood  river,  commonly  known  as  "Dog 
River,"  where  the  same  crosses  the  townsliip  line  between  townships  1  and  2 
S.,  of  range  10  E.;  thence  across  the  divide  in  an  easterly  direction  to  what 
is  commonly  known  as  "Mill  Creek;"  thence  down  along  the  course  of  said 
Mill  creek  to  a  point  within  the  corporate  limits  of  Dalles  city,  in  Wasco 
county,  Or.;  and  lo  maintain  and  operate  such  canal  and  branches,  and  carry 
for  itself,  and  for  hire,  through  and  from  all  points  along  the  same,  all  kinds 
of  wood,  lumber,  and  materials  to  said  Dalles  city;  and  to  carry  water  through 
the  same  from  said  river  to  Dalles  city  for  the  purpose  of  furnishing  the  citi- 
zens of  said  town,  during  the  whole  year,  and  all  others  who  desire  to  pur- 
chase the  same,  with  wholesome  fresh  water,  which  they  are  now  unable  to 
procure.  The  answer  alleges  that  the  plaintiff's  business  Is  the  constructing 
and  operating  a' tiu me  between  the  points  named  in  the  complaint,  and  of  float- 
ing lumber,  wood,  and  other  materials  manufactured  by  the  plaintiff  down 
said  flume  to  Dalles  city;  that  said  proposed  flume  is  to  be  constructed  for  the 
greater  part  of  its  length  of  lumber,  and  it  is  to  be  what  is  known  as  Y- 
shaped,  with  dimensions  not  to  exceed  three  feet  in  height  by  four  and  a  half 
feet  on  the  top;  that  said  proposed  flume  is  not  intended  to  be,  and  will  not 
be,  suitable  for  use  by  any  boat,  vessel,  or  water-craft,  or  for  any  purpose  of 
navigation.  The  reply  denies  the  new  matter  in  the  answer.  The  plaintiff 
had  judgment  below,  from  which  this  appeal  is  taken. 

1.  There  were  no  exceptions  saved  upon  the  trial  in  the  court  below.  There 
is  therefore  no  question  presented  for  review  on  this  appeal  except  such  as 
may  be  assigned  on  the  pleadings,  if  any.  No  question  is  made  as  to  the  suffi- 
ciency of  the  verdict  to  cover  all  the  issues  made  by  the  pleadings,  and  we  can- 
not, therefore,  examine  that  question.  The  verdict  of  the  jury  assesses  the 
defendant's  damages  at  835,  which  amount  having  been  paid  into  court  by  the 
plaintiff  for  the  defendant,  the  court  gave  judgment  appropriating  the'land 
described  in  the  complaint  to  the  plaintiff's  use.    The  only  question,  there- 

*  See  note  at  end  of  case. 
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fore,  which  can  possibly  arise  on  this  appeal  is  whether  or  not  the  complaint 
states  any  facts  which  would  authorize  the  plaintiff  to  appropriate  the  defend* 
ant's  land  for  the  line  of  its  canal. 

2.  The  appellant's  contention  is  that  the  use  to  which  his  land  is  sought  to 
be  appropriated  is  a  private  use,  and  in  no  sense  public.  Ko  one  would  con- 
tend that  such  appropriation  could  be  made  for  a  use  that  is  private,  and  not 
a  public  use,  within  the  meaning  of  the  constitution.  That  instrument  (ar- 
ticle 1,  §  i8)  provides:  "Private  property  shall  not  be  taken  tor  public  use 
*  *  *  without  just  compensation;  nor,  except  in  case  of  the  state, 
without  such  compensation  first  assessed  and  tendered. "  This  Is  equivalent 
to  saying  it  shall  not  be  taken  for  private  use  even  though  just  compensation 
be  made.  It  therefore  becomes  necessary  for  us  to  determine  whether  or  not 
the  taking  of  the  defendant's  property  for  any  of  the  purposes  specified  in  the 
Gomplaiut  is  a  taking  for  public  use.  Chapter  32,  p.  1432,  2  Hill,  Code,  de- 
fines the  manner  and  purposes  for  which  private  corporations  may  be  formed 
in  this  state,  as  well  as  in  what  particular  cases  private  property  may  be  ap- 
propriated by  such  corporations.  Section  3239  defines  what  corporations  may 
appropriate  private  property  in  furtherance  of  the  purposes  of  such  corpora- 
tion, and  is  as  follows:  "A  corporation  organized  for  the  construction  of  any 
railway,  macadamized  road,  plank-road,  clay-road,  canal,  or  bridge,  or  the 
conducting  of  water  by  means  of  pipes  laid  under  the  surface  of  the  gr6imd» 
shall  have  a  right  to  enter  upon  any  land  between  the  termini  thereof,  for  the 
purpose  of  examining,  locating,  and  surveying  the  line  of  such  road  or  canal, 
water-pipes,  or  the  site  of  such  bridge,  doing  no  unnecessary  damage  thereby." 
And  section  3240  expressly  authorizes  such  corporation  to  appropriate  so  much 
of  said  land  as  may  be  necessary  for  the  Jine  of  such  road  or  canal,  or  the  site 
of  such  bridge,  not  exceeding  60  feet  in  width,  etc.  Is  the  use  to  which  this 
land  is  sought  to  be  appropriated  a  public  use?  That  is  the  only  question 
necessary  to  consider.  It  is  not  for  the  court  to  say  in  what  particular  in- 
stances, or  for  what  purpose,  the  power  of  eminent  domain  may  be  exercised. 
That  power  belongs  exclusively  to  the  legislature,  limited  only  by  the  consti- 
tution, and  that  is,  the  use  must  be  public,  and  just  compensation  must  be 
made.  Says  an  eminent  American  author:  "As  the  power  to  take  is  uni- 
versal, so  it  is  absolute;  that  is  to  say,  the  Legislature  are  the  sole  judges  of 
the  existence  of  the  exigence  which  demands  the  sacrifice  of  the  rights  of  indi- 
viduals. *T  admit,'  says  Mr.  Chancellor  Walworth,  <that  the  legislature 
are  the  sole  judges  as  to  the  expediency  of  exercising  the  rights  of  eminent 
domain,  for  the  purpose  of  making  public  improvements,  either  for  the  bene- 
fit of  the  inhabitants  of  the  state  generally,  or  of  any  particular  section 
thereof.'  Variek  v.  Smith,  6  Paige,  160.  It  is  the  undoubted  and  exclu- 
sive province  of  the  legislature,  says  the  supreme  court  of  the  state  of  Maine^ 
{Spring  v.  Mussell,  7  Greenl.  292,)  to  decide  when  the  public  exigencies  re- 
quire that  private  property  be  taken  for  public  uses."  Sedg.  St.  &  Const. 
Law,  443.  Another  elementary  writer  (Mills,  Em.  Dom.  §  II)  states  the 
same  principle  somewhat  more  fully:  "The  legislature  ia  the  proper  body 
to  determine  the  necessity  of  the  exercise  of  the  power,  and  the  extent  to 
which  the  exercise  shall  be  carried,  and  there  is  no  restraint  upon  the  power 
save  that  requinng  that  compensation  shall  be  made.  As  soon  as  the  court 
has  arrived  at  the  conclusion  that  the  use  is  public,  then  the  judicial  function 
is  gone,  and  there  is  no  restraint  on  the  legislative  discretion.  The  degree  of 
public  usefulness  need  not  be  determined  by  the  court,  or  whether  the  proposed 
plan  will  accomplish  the  end  desired.  Statutes  palpably  improvident  or  hasty 
must  still  be  sustained  by  the  courts.  *  *  *"  And  Judge  Oooley  (Const. 
Lim.  528)  maintains  the  same  doctrine.  The  legislature  ^has  declared  that 
private  property  may  be  token  for  the  line  of  a  canal,  and  if  this  is  a  public 
use,  the  exercise  of  the  power  must  be  upheld.  Chancellor  Kent  says  that 
'*if  the  public  interest  can  be  in  any  way  promoted  by  the  taking  of  private 


Digitized  by 


Google 


80  PACIFIC  BEPOETBR.  iOt. 

property,  it  must  be  in  the  wisdom  of  the  legislature  to  determine  whether  the 
'  benefit  to  the  public  will  be  of  sufficient  importance  to  render  it  expedient  for 
them  to  exercise  the  right  of  eminent  domain,  and  to  authorize  an  iulerference 
with  the  private  rights  of  indivldjaals  for  that  purpose. "    2  Kent,  Comm.  340. 
So  it  is  said  by  Shaw,  C.  J.,  in  Hazen  v.  Esitex  Co.,  12  Cush.  475:  "In  gen- 
eral, whether  a  particular  structure,  a  bridge,  or  a  locit  or  canal  or  road,  is  for 
public  use,  is  a  question  for  the  legislature,  and  which  may  be  presumed  to 
have  been  correctly  decided  by  them.    Com.  v.  Breed,  4  Pick.  463.    That  the 
improvement  of  the  navigation  of  a  river  is  done  for  the  public  use  has  been 
too  frequently  decided  and  acted  upon  to  require  authorities.    And  soto  create 
a  wholly  artificial  navigation  by  canals."     The  same  case  then  approves  the 
establishment  of  a  mill-power  for  manufacturing  purposes  as  a  public  use, 
and  cites  many  authorities.    But  as  to  this  we  express  no  opinion.    The  term 
"public  use,"  in  this  connection,  does  not  appear  to  have  received  an  exact  or 
precise  judicial  definition.    The  nature  of  the  work  or  improvement,  the  sur- 
rounding circumstances  and  conditions,  and  the  general  policy  of  the  state, 
appear  to  have  fr^uently  exercised  a  controlling  influence  on  the  subject.    In 
some  of  the  states  it  has  been  closely  restricted,  while  in  others  it  has  been 
more  liberally  construed.    The  industries  of  this  state  are  in  their  infancy, 
and  its  resources  are  comparativelv  undeveloped,  and  we  would  hesitate  be- 
fore laying  down  a  rule  of  construction  that  might  retard  tlie  growth  or  de- 
velopment of  either.    The  public  certainly  have  an  interest  in  the  cheap  de- 
livery of  the  timber,  lumber,  and  other  products  of  the  forest,  or  wliatever 
other  commodity  may  be  transferred  by  being  floated  to  cities  or  other  places 
for  consumption.    So,  in  many  parts  of  the  state,  the  use  of  water  for  purposes 
of  irrigation  is  of  great  public  utility.     By  its  use  the  "desert  is  made  to  blos- 
som, "  and  largo  sections  of  waste  and  unproductive  land  may  be  reduced  to 
a  state  of  fertility  and  productiveness,  thus  adding  materially  tq  the  wealth, 
population,  and  general  resources  of  the  state.    For  these  purposes,  as  well  a« 
more  enlarged  systems  of  navigation  by  l)oat3,  canals  may  be  useful  and  nec- 
essary, and  in  such  cases  it  is  not  perceived  why  the  power  of  eminent  domain 
may  not  be  invoked.     These  and  other  like  improvements  may  be  of  just  as 
much  public  utility  as  railroads,  plank-roads,  clay-roads,  or  bridges  and  the 
like,  in  furtherance  of  which  the  power  is  frequently  exerted  without  a  ques- 
tion.    Besides  this,  the  matter  of  furnishing  pure  water  to  a  city  is  of  so 
much  public  concern  that  the  power  in  question  has  always  been  exercised  in 
aid  of  such  purposes  when  necessary.    We  have  concluded,  therefore,  that  the 
complaint  does  state  a  case  in  which  the  power  of  eminent  domain  -may  be  ex- 
ercised.    This  conclusion  has  been  reached,  not  without  some  doubt>nd  hesi- 
tation, particularly  on  the  part  of  Chief  Justice  Lord;  but  we  all  cotfcur  in 
aflirming  the  judgment,  and  it  is  so  ordered.  N 

Petition  for  rehearing  filed  and  denied  May  18, 1888.  \ 


NOTE. 


Eminent  Domain— Nature  op  Right — Public  Use.  The  propriety  of  the  exercise 
of  the  right  of  eminent  domain  is  a  political  or  legislative  and  not  a  judicial  question; 
and  the  manner  of  its  exercise  by  the  legislature,  except  as  to  the  matter  of  compensa- 
tion, is  unrestricted.    State  v.  Rapp,  (Minn.)  38  N.  W.  Rep.  926. 

The  transportation  and  supply  of  natural  gas  for  public  consumption  is  such  a  public 


use  as  to  confer  upon  corporations  engaged  therein  the  right  of  eminent  domain.  John- 
ston's Appeal,  (Fa.)  7  Atl.  Rep.  167.  The  benoflt  to  inure  to  the  public  and  to  a  domes- 
tic railroad  company  from  its  use  as  a  connecting  line  for  another  railroad,  requiring 


the  enlai'gement  of  its  depot  grounds  for  greater  facilities  in  handling  the  increased 
traffic  to  result  from  such  connection,  is  a  sufficient  public  use  to  warrant  the  condem- 
nation of  the  lauds  required  for  that  purpose.  In  re  Railroad  Co.,  (N.  Y.)  8  N.  E.  Rep. 
548.  The  construction  of  a  drain,  under  the  Indiana  drainage  law,  is  a  work  of  such  a 
public  character  and  utility  as  to  justify  the  exercise  of  the  power  of  eminent  domain. 
Heick  V.  Voight,  (Ind.)  11  N.  E.  Rep,  806.  The  extension  of  a  tramway  belonging  to  a 
corporation,  organized  for  the  purpose  of  miniufir  au'^  selling  coal,  so  as  to  connect  the 
Jiray  with  a  railroad,  and  thus  secure  to  the  company  railroad  facilities  for  the  iranspor- 
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tation  of  its  coal,  is  not  a  public  use  warranting  the  condemnation  of  the  land  of  a  pri- 
vate individual.  Bholl  v.  Coal  Co..  (lU.)  10  N.  K.  Rep.  109.  In  Nebraska  the  exercise 
of  the  right  of  eminent  domain  in  the  case  of  railway  companies  is  extended  only  to  "so 
much  real  estate  as  may  be  necessary  for  the  location,  construction,  and  convenient  use 
of  its  rfjad. »»    Forney  v.  Railroad  Co.,  (Neb.)  36  N.  W.  Rep.  806. 

As  to  the  nature  of  the  right  of  eminent  domain,  and  what  are  and  what  are  not  ^pub- 
lic uses"  warranting  its  ^cercise,  see  the  cases  oited  in  note  to  State  v.  Rapp,  (Minn.) 
88  N.  W.  Rep,  926.  See,  also,  the  note  to  In  re  Railroad  Co.,  (N.  Y.)  8  N.  K  Rep.  648, 
and  cases  cited  therein. 


Walker  v.  Wasco  County, 

{SuprcTne  Court  of  Oregon,    February  9, 1888.) 

CouifTiES— Liability  to  bb  Subd— Exercise  of  Statb  Authority. 

Where  a  county  deals  in  its  corporate  capacity  with  a  person,  and  violates  its  ob- 
ligation or  duty,  it  may  be  sued  the  same  as  a  natural  person ;  but  where  the  sover- 
eign power  of  the  state  is  exercised  through  a  county  organization,  a  claim  to  com- 
pensation, created  in  discharge  of  a  duty  in  such  a  case,  must  be  adjusted  in  the 
mode  pointed  out  by  law.   Following  Pruden  v.  Or  ant  Co.^  7  Pac.  Rep.  308. 

Appeal  from  circuit  court,  Wasco  county. 

Action  by  Arthur  M.  Walker  against  Wasco  county.    Plaintiff  appeals. 

Gates  A  Bradshaw,  for  appellant.     W.  R.  Ellis,  for  respondent. 

F£R  Curiam.  The  question  of  law  presented  in  this  case  is  the  same  as 
decided  in  Prudm  v.  Grant  Co.,  12  Or.  308,  7  Pac.  Rep.  308,  and  therefore, 
for  the  reasons  given  in  that  case,  the  judgment  must  be  af&rmed. 


a«  Or.  147) 

HOLLADAY  «.  HOLLABAT. 

{Suvreme  Court  of  Oregon,,    March  19, 1889.) 

1.  Executors  and  Administrators — Executors — Letters  Testamentary. 

An  executor  is  a  person  to  whom  the  decedent  has  confided  the  execution  of  his 
last  will,  and  he  derives  his  appointment  from  it.  Letters  testamentary  issued  by 
the  probate  Judge  are  but  the  authentic  evidences  of  the  power  conferred  by  the 
will,  and  are  founded  upon  the  probate  of  that  instrument. 

2.  Same— Who  mat  be  Kzecutors. 

At  common  law,  all  persons  capable  of  making  wills,  and  some  others  besides; 
are  capable  of  being  made  executors ;  and  from  the  earliest  time  it  has  been  the  rule 
that  every  person  may  be  an  executor,  saving  such  are  expressly  forbidden. 
&  Same. 

Our  Code  has  disqualified  many  persons,  who,  at  common  law,  were  competent 
to  serve  as  executors,— the  tendency  of  modem  legislation  being  to  enlarge  the  con- 
trol of  probate  courts  in  respect  to  testamentary  appointments;  but  the  principle 
by  which  the  court  is  to  be  guided,  in  determining  to  whom  letters  testamentary 
are  to  be  issued,  remains  unchanged. 

4.  Same— Issuance  of  Letters  Testamentart. 

As  at  common  law,  so  under  the  statute,  all  persons  not  expressly  forbidden  may 
serve  as  executors ;  and,  when  one  or  more  are  so  appointed  by  the  testator,  the 
court  must  give  heed  to  his  choice,  and  issue  the  necessary  letters  to  enable  si^ch 
representative  to  perform  his  trust. 

5.  Same. 

It  was  therefore  held  that,  when  a  will  is  proven,  it  is  the  plain  duty  of  the  court 
to  grant  letters  testamentary  to  the  person  named  in  the  will,  upon  his  application, 
who  is  not  disqualified  by  the  statute. 
(Syllaims  by  the  Court) 

Appeal  from  circuit  court,  Multnomah  county. 

B.  <fe  E.  B.  Williams,  for  appellants.    McDougall  <£•  Tanner,  for  appellee. 

Lord,  C.  J.  This  is  styled  a  protest  to  the  appointment  of  the  plaintiff  as 
executor  of  the  last  will  and  testament  of  Ben  Holladay,  deceased.  On  the 
8th  day  of  July.  1887,  Ben  Holladay  died  at  Portland,  Or.,  leaving  a  will  dated 
September  5,  1875,  in  which  the  plaintiff  was  named  as  one  of  the  executors. 
As  of  the  otiier  executors  named,  one  was  dead,  and  the  other  a  non-resident, 
V.19P.110.2— 6 
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the  plaintiff  was  the  only  executor  entitled  to  apply  for  letters  to  administer 
the  estate  in  pursuance  of  the  will.  After  the  will  was  admitted  to  probate, 
this  protest  or  proceeding  was  brought  to  prevent  the  issuing  of  letters  testa- 
mentary to  the  plaintiff;  and,  as  it  affirmatively  appeared  that  none  of  the 
objections  raised  come  within  section  1108  of  the  Code,  the  court  ruled  ad- 
versely to  the  defendant,  and  upon  appeal  to  the  circuit  court  this  decision 
was  reversed.  Prom  the  said  judgment  of  the  circuit  court  the  plaintiff 
brings  this  appeal. 

The  only  question  to  be  determined  is  as  to  the  qualifications  of  Joseph  Hol- 
laday  to  act  as  such  executor.  Section  1084  of  Hill's  Code  provides  as  follows: 
"  When  a  will  is  proven,  letters  testamentary  shall  be  issued  to  the  peraons 
named  therein  as  executors,  or  to  such  of  them  as  give  notice  of  their  trust 
and  are  qualified,"  etc.;  and  section  1108  prescribes  that  "the  following  per- 
sons are  not  qualified  to  act  as  executors  or  administrators:  non-residents  of 
this  state;  minors;  judicial  ofiicers,  other  than  justices  of  the  peace;  persons 
of  unsound  mind,  or  who  has  been  convicted  of  any  felony,  or  of  a  misde- 
meanor involving  moral  turpitude;  or  a  married  woman."  The  first  section 
indicates  that  it  was  the  legislative  intention  to  respect  the  choice  of  the  tes- 
tator in  the  appointment  of  an  executor  to  carry  into  effect  his  last  will,  and 
that  the  two  sections,  considered  in  pari  materia^  authorize  the  appointment 
of  any  and  all  persons  as  executors,  except  such  as  are  expressly  disqualified 
or  forbidden  by  the  last  section  cited.  As  the  contentions  of  counsel  for  the 
defendant  controvert  this  construction,  and  insist  that  the  court  is  invested 
with  a  large  discretionary  power,  in  the  exercise  of  which  it  may  refuse  let- 
ters testamentary  to  an  executor,  although  not  liable  to  any  statutoiy  disqual- 
ification, who,  for  any  reason,  in  the  judgment  of  the  court  may  be  unfit  or 
unsuitable  for  the  performance  of  the  trust,  it  is  well  to  note  what  the  com- 
mon law  was  before  the  existence  of  these  statutory  provisions,  in  order  to 
ascertain  the  extent  of  the  change  affected  by  them.  An  executor  is  a  person 
to  whom  the  deceased  has  confided  the  execution  of  his  lasi;  will.  He  derives 
his  appointment  from  the  will,  and  upon  it  his  autliority  is  grounded.  The 
letters  issued  to  him  by  the  probate  judge  "are  but  the  authentic  evidences  of 
the  power  conferred  by  the  will,  and  are  founded  upon  the  probate  of  that 
instrument."  Hartnett  v.  WandelU  60  N.  T.  350.  Although  he  may  not 
act,  except  in  a  few  particulars,  until  the  will  is  probated  and  letters  testa- 
mentary issued,  yet  this  fact  does  not  affect  the  efficiency  of  the  will  as  the 
source  of  power.  When  not  contrary  to  law,  the  right  to  make  a  will  and  to 
appoint  the  person  to  carry  it  into  effect  has  long  been  esteemed  an  invaluable 
right,  and  one  not  to  be  disregarded.  At  common  law,  such  was  the  respect 
in  which  the  wishes  of  the  testator  were  held,  in  the  appointment  of  an  exec- 
utor to  stand  in  his  place  and  settle  his  estate,  that  the  principle  was  some- 
times carried  to  the  extent  of  appointing  persons  obviously  unsuitable  to  ex- 
ercise the  trust.  Schouler,  Ex'rs,  §  83.  Unless  specially  disqualified,  all  per- 
sops  may  be  made  executors,  and  few  or  none  are  disabled  or  incapacitated 
to  act  as  such  on  account  of  their  crimes.  "Generafly  speaking,"  says  Mr, 
Williams,  "all  persons  capable  of  making  wills,  and  some  others  besides,  are 
capable  of  being  made  executors;"  and  that  "from  the  earliest  times  it  has 
been  a  rule  that  every  person  may  be  an  executor,  saving  such  as  are  expressly 
forbidden. "  1  Williams,  Ex'rs,  268.  Hence  immorality  or  habitual  drunken- 
ness did  not  disqualify,  nor  those  attainted  or  outlawed  for  political  offenses, 
or  convicted  of  crime;  and  that  "the  spiritual  court  cannot  refuse  to  grant  the 
probate  of  a  will  to  a  person  appointed  executor  on  account  of  his  poverty  or  in- 
solvency." 1  Williams,  Ex'rs,  276;  1  Redf.  Wills,  69  et  seq.;  Schouler,  Ex'rs, 
§  33  ei  seq.  So  that,  in  the  absence  of  statute,  we  find  that  aliens,  minors, 
married  women,  criminals,  immoral  persons,  habitual  drunkards,  insolvents, 
and  other  obviously  unsuitable  persons,  were  not  disqualified  by  the  English 
law  ;  and  that  the  rule  was,  as  already  stated,  that  all  persons  may  serve  as 
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executors  except  aucb  as  are  expressly  forbidden.  In  Berry  v.  B^amiltant  12 
B.  Mon.  191,  Uie  court  say:  *'An  executor  derives  bis  office  from  testament- 
ary appointment;  and,  if  he  be  a  man  not  prohibited  by  law  from  being  an 
executor,  the  county  coiurts  have  no  right  to  refuse  his  qualification."  And 
again:  ''It  is  sufficient  for  us  to  say  that  the  law  has  declared  who  may  and 
who  may  not  be  an  executor;  and,  if  Berry  be  a  man  whom  the  law  allows 
to  be  appointed  as  such,  it  follows  that,  upon  his  motion  to  give  bond  and 
qualify  under  the  will,  it  was  the  duty  of  the  county  court,  if  the  security 
was  sufficient,  to  peripit  him  to  give  bonds  and  be  qualitied  as  executor,  and 
to  grant  to  him  letters  testamentary. "  The  common  law  forbade  the  appoint- 
ment of  an  idiot  or  lunatic  or  insane  person,  for  these  disabilities  not  only 
render  them  incapable  of  performing  the  duties  of  such  a  trust,  but  their  want 
of  understanding,  likewise,  rendered  them  incapable  of  determining  whether 
or  not  they  would  accept  the  trust.  These  references  are  sufficient  to  show 
how  few  are  disqualified  to  act  as  executor  at  common  law,  and  how  strictly 
the  wishes  of  the  testator  were  regarded  and  enforced  in  his  appointment  of  a 
representative  to  manage  and  control  his  estate  after  death.  In  fact,  there 
seems  to  have  been  no  discretion  left  to  the  court  in  the  matter.  If  t!ie  per- 
son named  as  executor  did  not  come  within  the  inhibited  class,  the  court  had 
no  right  to  refuse  his  application. 

Now,  the  change  effected  by  the  provisions  of  our  Code  already  referred  to, 
is  that  very  many  persons  who  at  common  law  were  competent  to  serve  as 
executors  have  been  expressly  disqualified,  so  that  the  prohibited  class  is  quite 
materially  increased,  and  the  power  of  the  court  in  respect  thereto  propor- 
tionally enlarged  for  the  purpose  of  enforcing  their  exclusion.  The  tendency 
of  modern  legislation  has  been  to  enlarge  the  control  of  probate  cou  rts  in  respect 
to  testamentary  appointments.  In  some  of  the  states,  notably  New  York,  Cali- 
fornia, Massachusetts,  and  Wisconsin,  the  disqualifications  of  an  executor  are 
prescribed  with  great  minuteness;  and  include  drunkenness,  dishonesty,  im- 
providence, and  other  causes  of  unsuitableness.  But  the  principle  by  which 
the  court  is  to  be  guided  in  determining  to  whom  letters  testamentary  are  to 
be  issued  remains  unchanged.  As  at  common  law,  so  under  the  statute,  all 
persons  not  expressly  forbidden  may  serve  as  executors;  and,  when  one  or 
more  are  so  appointed  by  the  testator,  the  court  must  give  heed  to  his  choice, 
and  issue  the  necessary  lettei-s  to  enable  his  representative  to  perform  his 
trust.  When  a  will  is  proven,  its  plain  duty  'is  to  graut  letters  to  the  person 
named  in  the  will,  upon  his  application,  who  Is  not  disqualified  by  the  statute. 
All  persons  are  qualified  and  competent  to  serve  who  are  not  disqualified. 
and,  when  nominated  in  the  will,  entitled  to  have  the  letters  testamentary 
issued  to  them.  This  is  not  only  the  plai  n  construction  of  the  provisions  cited, 
but  it  comports  with  the  rule  that  prevailed  at  common  law  to  respect  the 
wishes  of  the  testator,  and  to  grant  letters  to  those  named  competent  to  serve 
as  executors.  It  is  admitted  that  the  plaintiff  is  not  disqualified,  or  does  not 
fall  within  one  or  the  other  of  the  exceptions  of  the  statute.  He  must  then 
be  qualified  and  entitled  to  the  letters,  and,  if  so,  what  right  has  the  court  to 
deny  his  application,  overturn  the  choice  of  the  testator,  and  disappoint  his 
wishes?  In  such  case,  the  point  at  issue  is  the  qualification  of  the  person 
named  as  executor,  and  the  court  must  look  to  the  law  as  the  source  of  its 
power,  and  yield  obedience  to  it.  Said  Johnson.  J.:  **The  statute  makes  it 
the  duty  of  the  surrogate,  when  any  will  or  personal  estate  shall  have  been 
admitted  to  probate,  to  issue  letters  testamentary  thereon  ta  the  persons 
named  therein  as  executors,  if  they  are  by  law  competent  to  serve  as  such. 
It  then  provides  who  shall  be  deemed  incompetent  to  serve  as  an  executor. 
I  am  of  the  opinion  that  any  person  appointed  or  named  as  an  executor  in  a 
will  is  to  be  deemed  competent,  unless  he  is  declared  incompetent  by  the  stat- 
ute; and  that  it  is  the  duty  of  the  surrogate  to  grant  letters  to  every  person 
named  as  executor  in  a  will,  upon  his  applicAtion,  who  is  not  declared  incom- 
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petent  to  serve  by  statute.  He  has  no  discretion  to  exercise  in  the  matter, 
but  must  obey  the  requirements  of  the  statute,  which  is  the  sole  source  of  his 
power.  To  allow  surrogates  to  invent  new  causes  of  disqualiflcation,  and  to 
add  to  those  prescribed  by  statute,  would  be  conferring  worse  and  dangerous 
powers  upon  these  officers  of  special  and  limited  jurisdiction.  But,  in  any 
view  of  tlie  case,  the  respondent  was  clearly  competent  to  serve  as  executor; 
and,  having  applied  for  letters  in  pursuance  of  his  appointment  by  the  will, 
tlie  suiTogiite  has  no  right  to  refuse  them."  McGregor  v.  McGregor^  *40  N. 
Y.  136;  Will.  Ex'rs,  134.  It  may  be  true  that  the  power  to  remove  an  execu- 
tor for  failing  to  perform  his  duties,  or  other  suflicient  cause,  in  the  absence 
of  statute  regulation,  inheres  in  the  court;  or  that  the  court  in  such  case  is 
not  always  confined  strictly  to  the  cases  enumerated  in  the  statutes,  when  the 
exercise  of  such  power  is  essential  to  prevent  a  failure  of  justice,  and  may  be 
regarded  as  incidental  to  the  office  or  court.  What  may  be  the  extent  of  judi- 
cial discretion  in  such  ca^es,  or  whether  the  court  is  confined  entirely  to  the 
powers  specially  granted,  and  cannot  remove  an  executor  for  any  other  cause 
than  tiiose  prescribed  by  the  statute,  is  not  before  us,  nor  do  we  decide.  What 
we  hold  is  that,  the  plaintiff  being  the  person  named  in  the  will  as  executor, 
and  qualified  to  serve,  it  was  the  duty  of  the  court,  upon  his  application,  to 
grant  him  letters  testamentary.  The  judgment  of  the  circuit  court  must  be 
reversed,  and  the  cause  remanded  for  such  further  proceedings  as  may  be 
proper  in  accordance  with  this  opinion. 


(16  Op.  251)  „ 

Thompson  v.  Hawley. 
(Supreme  Court  of  Oregon,    April  28, 1838.) 

1.  Appeal— Review— Decision  on  Former  Appeal. 

Upon  a  second  appeal,  if  the  facts  are  the  same,  the  former  opinion  Is  the  law  of 
the  case,  and  must  govern  it  in  all  of  its  subsequent  stages. 

3.  Vendor  and  Vendee— Deefctive  Title— Rights  op  Vendee. 

When  the  defendant  inherited  an  equitable  interest  in  lands,  and  was  entitled  to 
have  his  title  perfected  upon  the  payment  of  1160,  and  then  sells  said  lands  for 
$l,bOO,  and  agrees  to  perfect  the  title,  and  refuses  to  do  it,  the  purchaser  may  elect 
to  speclflcally  enforce  the  agreement  by  acquiring  the  defendant's  equity  through 
the  decree,  and  have  compensation  in  damages  for  the  amount  necessary  to  be  paid 
to  perfect  the  title. 

{Syllabus  by  the  CouH,) 

Appeal  from  circuit  court,  Lake  county. 

For  opinion  on  former  appeal,  see  12  Pac.  Rep.  276 

Strahan,  J.  The  question  of  law  upon  which  the  rights  of  the  parties 
mainly  depend  was  settled  on  the  former  appeal.  14  Or.  199,  12  Fac.  Rep. 
276.  We  there  held  that,  "by  the  terms  of  the  contract  pleaded  by  the  de- 
fendant, he  was  bound  to  make  a  *good  and  sufficient  conveyance,  with  full 
warranty  only  against  my  heirs,  executors,  and  administrators.'  If  this  was 
the  agreement,  it  bound  the  defendant  to  convey  such  title  as  ne  had,  and 
such  conveyance  must  contain  the  covenants  contained  in  the  writing.  On 
the  other  hand,  if  the  agreement  is  as  set  out  in  the  complaint,  it  can  only  be 
performed  by  the  vendor's  making  and  delivering  a  deed  that  shall  vest  the 
fee  in  the  vendee.  Such  contract  requires  a  conveyance  that  shall  be  good  in 
substance,  and  that  shall  vest  in  the  grantee  a  fee-simple  in  the  land  con- 
veyed." After  the  cause  was  remanded,  the  pleadings  were  amended,  but 
the  issues  made  present  the  same  questions  of  law;  so  that  nothing  further 
need  be  said  on  this  branch  of  tlie  case,  for  the  reason  the  former  opinion 
must  govern.  But  the  evidence  has  been  taken  in  writing,  and  we  must  now 
consider  the  question  of  fact  as  to  which  one  of  the  writings  set  out  in  the 
pleadings  contains  the  terms  of  the  contract  made  between  the  parties  on  the 
25th  day  of  June,  1880.  The  plaintiff  has  submitted  in  evidence  the  follow- 
ing contract,  made  between  himself  and  the  defendant  on  that  day:     . 
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"Silver  Lake,  Lake  Co.,  Or.,  June  25,  1880. 

"This  will  certify  that  I  have  this  day  sold  my  band  of  sheep,  numbering 
(1,505)  fifteen  hundred  and  five  head  of  old  sheep.  The  lambs  to  be  counted* 
after  they  get  well  from  altering,  for  $1.50  per  head:  Also  the  hay  ranch  be- 
longing to  the  estate  of  Lyman  L.  Hawley  And  I  hereby  agree  and  bind 
myself  to  make  the  best  title  that  I,  as  Lyman  L.  Hawley 's  heir,  can  make, 
and  perfect  the  same,  for  the  sum  of  (1,800)  eighteen  hundred  dollars;  the 
kitchen  and  household  furniture  to  go  with  the  ranch.  Also  two  head  of  milk 
cows,  witli  calves,  one  horse,  two  wagons,  set  of  harness,  mowing-machine, 
hay-rake,  and  forks,  and  other  tools  belonging  to  the  ranch;  also  2,500  poles 
that  have  been  cut  upon  Buck  creek.  Thompson  to  pay  $2,000  down,  and  to 
have  four  years  to  pay  balance.  Interest  to  be  paid  yearly,  at  the  rate  of  ten 
per  cent,  per  annum.  [Signed]  Ira  Hawxey." 

It  is  conceded  by  the  defendant  that  this  is  the  original  writing  signed  by 
him  at  the  time  the  contract  was  made,  and  as  a  memorandum  thereof;  but 
it  is  contended  by  the  defendant  he  afterwards  went  to,  Lakeview,  and  pro- 
cured the  writing  set  out  in  Thompson  v.  Hawley,  14  Or.  204,  12  Pac.  Rep. 
278,  to  be  prepared,  signed  it,  and  delivered  it  to  the  plaintiff,  and  that  it 
thereby  superseded  the  former  writing,  or  is  to  be  regarded  as  a  mbdification 
thereof.  The  plaintiff  gives  the  following  account  of  this  second  writing: 
"After  having  made  those  notes  to  Mr.  Hawley,  he  pulled  a  paper  out  of  his 
pocket;  stating  that  he  had  been  down  to  Lakeview  and  got  a  regular  lawyer 
to  draw  up  a  bond  binding  him  to  deed  me  that  land.  I  said,  'I  did  not  look 
for  anything  now,  Mr.  Hawley,  until  after  being  paid  in  full.'  He  said  that 
1  had  done  so  well  by  him,  paying  him  his  own  price  for  everything,  that  he 
would  just  give  me  a  good  bond,  for  fear  thaW  contract  or  paper  I  drew  up 
was  not  binding  enough  on  him.  I  said  I  supposed  the  paper  1  drew  up  was 
plenty  good  enough.  I  asked  him  what  kind  of  a  bond  he  had.  He  said.  *  You 
read  it.*  I  took  it,  and  glanced  over  it,  my  eyes  being  too  bad  to  finish  it.  I 
handed  it  back  to  Mr.  Hawley,  saying:  ^  If  you  can  find  anything  binding  you 
to  deed  me  that  land,  you  show  it  to  me.'  I  said  further:  *  I  can  sec  nothing 
in  that  paper  about  your  perfecting  the  title.'  He  said:  'Does  it  not?'  I 
said:  •  Not  that  I  can  find.'  He  said:  •!  have  already  bound  myself  to  do 
that  in  the  one  you  drew  up.'  I  then  said:  *  Mr.  Hawley,  I  am  not  a  party 
to  this  bond  at  all,  and  had  nothing  to  do  with  it;  it  is  your  own  get  up,  and 
you  may  as  well  keep  it.'  He  said  that  he  hadn't  got  it  up  himself;  that  he 
simply  told  his  lawyer  to  draw  up  a  bond  for  a  deed ;  and  said:  *  If  that  is  not 
a  good  bond,  giving  you  a  perfect  title,  1  will  make  you  one  when  1  have  been 
paid  in  full.'  When  he  got  up  to  leave  he  said:  •  This  paper  is  no  good  to 
me,  and  I  will  just  leave  it  here,  and  you  can  do  as  you  please  with  it;  but  I 
would  not  destroy  it  if  I  was  in  your  place,  for  fear  the  other  paper  you 
drawed  up  might  get  lost,  so  as  you  will  have  something  to  show  if  you  don't 
destroy  this.'  I  told  him  if  the  other  paper  wi*  lost  I  would  rather  depend 
upon  verbal  testimony  entirely,  as  I  did  not  consider  that  paper  worth  the 
paper  it  was  written  on.  I  said  I  would  not  destroy  it,  but  allow  it  to  live  as 
a  curiosity;  that  is  all  about  it."  Question.  "State  if  you  ever  accepted  this 
bond  as  evidence  of  contract  between  yourself  and  Mr.  Hawley."  Answer, 
"Quite  the  contrary;  I  told  him  I  held  him  to  the  paper  I  drawed  up,  being  it 
called  for  a  perfect  title.  That  I  paid  him  $2,000  on  the  strength  of  the  pa- 
per drawed  up  by  me  on  the  25th  of  June,  and  I  would  pay  him  the  balance 
of  the  money  on  that  paper  or  contract;  and  I  wanted  him  to  clearly  under- 
stand now  that  I  would  not  be  bound  by  that  bond  in  any  way  whatever;  and 
asked  him  if  he  considered  it  any  account,  one  way  or  the  other,  to  take  it 
with  him. " 

The  corroborating  evidence  which  the  plaintiff  submits,  as  well  as  the  facts 
surrounding  the  transaction,  I  think  tend  to  support  bis  contention,  and  turn 
the  scale  in  his  favor  on  this  question  of  fact.    No  reason  is  apparent,  why 
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this  second  contract  was  prepared.  It  varies  from  the  first  writing  in  a  very 
essential  particular,  and  the  plaintiff  could  have  had  no  object  or  motive  in  ac- 
cepting such  contract.  Besides,  several  of  the  witnesses  for  the  plaintiff  tes- 
tily to  admissions  and  declarations  of  the  defendant  to  the  effect  that  he  was 
to  procure  the  state's  title  before  deeding  the  land  to  Thompson.  In  addition 
to  this,  it  does  not  appear  probable  that  the  plaintiff  would  pay  1^1.800  for  the 
mere  privilege  of  purchasing  from  the  state  its  claim  to  the  swamp  land  in 
question.  But,  more  than  this,  the  wagon,  harness,  etc.,  which  the  defend- 
ant now  says  he  threw  in  to  induce  the  plaintiff  to  agree  to  take  the  chances 
on  the  state's  title,  and  to  procure  it  himself,  are  all  enumerated  in  the  con- 
tract of  June  25th,  by  which  it  appeal's  that  the  plaintiff  purchased  them  for 
the  consideration  therein  spt^cified.  No  fraud,  is  alleged  by  the  defendant,  nor 
is  it  pretended  anywhere  that  the  agreement  of  June  25th  was  ever  changed 
or  modified  by  a  new  or  other  agreement.  Of  course  the  preparation  and 
signing  of  another  writing  by  the  defendant,  and  leaving  it  at  Mr.  Thomp- 
son^s<,  and  to  which  be  never  assented,  would  not  constitute  such  change  or 
modification.  I  am' therefore  of  the  opinion  that  tlie  writing  signed  by  the 
defendant  on  the  25th  of  June  contains  the  terms  of  the  contract  of  that  date 
respecting  the  land  in  controversy,  and  is  the  one  which  must  be  enforced  in 
this  suit. 

The  case,  then,  briedy  stated,  seems  to  be  this:  That  Lyman  Hawley,  in 
his  life-time,  entered  into  a  contract  with  the  state  of  Oregon  for  the  purchase 
of  the  land  in  controversy  from  the  state,  which  lands  are  admitted  to  be 
swamp;  that  Lyman  Hawley  died,  leaving  the  defendant,  his  father,  as  his 
only  heir  at  law;  that  the  defendant  entered  into  an  agreement  in  writing 
with  the  plaintiff,  whereby  h%sigreed  and  bound  himself  to  make  the  best 
title  that  he  as  Lyman  Hawley's  heir  could  make,  and  perfect  the  same,  for  the 
sum  of  ;$1,800.  The  defendant  has  not  yet  perfected  said  title,  by  paying  his 
80  per  cent,  of  the  purchase  money  still  due  the  state  on  Lyman  L.  Uawley's 
purchase;  but  by  the  agreement  in  question  the  defendant  has  in  equity  suc- 
ceeded to  all  the  rights  and  interest  of  Lyman  L.  Hawley  in  the  land  in  con- 
troversy, and  is  entitled,  if  the  defendant  refuses  to  pay  the  balance  of  the 
purchase  money  which  is  due  from  the  purchaser  from  the  state,  to  pay  the 
same  himself,  and  tlius  acquire  a  perfect  legal  title.  But  to  do  this  he  must 
pay  money  which  the  defendant  was  bound  to  pay  in  order  to  perform  his 
agreement.  To  tliat  extent  he  is  damaged  by  the  default  of  the  defendant, 
and  for  which  he  is  entitled  to  compensation  in  this  suit.  Wat.  Spec.  Perf. 
§§  503-505.  The  proper  decree  will  therefore  be  entered  for  the  specific  en- 
forcement of  the  contract  of  June  25,  1880,  mentioned  in  the  complaint,  and 
that  the  plaintiff  recover  of  the  defendant  ;i^l60,  which  is  the  balance  of  tlie 
purchase  money  due  the  state  for  the  land  in  question,  and  that  the  respond- 
ent recover  his  costs  and  disbursements  in  this  court. 


(16  Or.  244) 

CoLviG  V,  County  of  Klamath. 
{Supreme  Court  of  Oregon,    April  siS,  1888.) 

1.  District  a.i?d  Prosecuting  Attorneys — Ascertainment  op  Fees— Order  op  CJourt. 

It  is  the  duty  of  the  respective  circuit  courts,  at  each  term  thereof,  to  ascertain 
the  fees  to  which  the  district  attorney  is  entitled  for  the  term,  and  direct  an  order 
to  be  entered  upon  the  journal  that  the  same  be  paid. 

2.  Same— Fees — Commissions  on  Forfeited  Bail-Bond. 

Where  a  defendant  In  a  criminal  action,  who  had  been  admitted  to  bail,  failed, 
without  sufficient  excuse,  to  appear  for  arraignment,  and  the  undertaking  of  bail 
was  declared  forfeited,  and  the  sureties  therein  consented  that  judgment  for  the 
amount  thereof  be  rendered  against  them  at  the  time  the  forfeiture  was  declared, 
and  they  paid  the  amount  to  the  district  attorney,  who  paid  it  over  to  the  treasurer 
of  the  county  entitled  thereto,  and  illed  a  receipt  therefor  with  the  county  clerk  of 
the  county,  held^  that  it  was  not  error  for  the  circuit  court,  in  ascertaining  the  fees 
to  which  the  district  attorney  was  entitled  for  the  term,  to  allow  him  10  per  centum 
on  such  amount  so  reoeived  and  paid  over. 
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8.  ApPEAi>-AppEAi.A.BiiB  OrdbIis— Allowanob  ov  D18TB10T  Attobnbt's  Fees. 

Semble,  an  appeal  to  this  court  from  an  order  in  such  case  Is  not  provided  for  In 
the  Code^  Such  order  is  not  an  order  affecting  a  substantial  right,  and  which  in 
effect  determines  an  acUon  or  suit  so  as  to  prevent  a  judgment  or  decree  therein, 
or  a  final  order  affecting  a  substantial  right,  and  made  in  a  proceeding  after  judg- 
ment or  decree.^ 

4.  BaUt— Rbcognizancb— What  is. 

Under  the  C!ode  a  bail-bond,  in  criminal  cases,  is  designed  to  serve  the  same  pur- 
pose and  is  in  effect  like  a  recognizance  at  common  law.  A  recognizance  is  an  obli- 
gation of  record,  entered  into  before  a  court  or  officer  duly  authorized  for  that  pur- 
pose, with  a  condition  to  do  some  act  required  bj  law  which  is  therein  specified. 
When  forfeited,  it  is  made  absolute,  and  some  of  the  authorities  indicate  that  it  has 
the  force  and  effect  of  a  judgment. 

{Syllcibus  by  the  Court) 

Appeal  from  circuit  court,  Klaraath  countj. 

Wm.  M.  Colcig  and  P.  F.  Frim,tov  respondent.  H.  JT,  Hanna  and  B.  B. 
WaUton,  for  appellant. 

Thayer,  J.  This  appeal  is  from  an  allowance  for  fees,  made  by  the  circuit 
court  for  the  county  of  Klamath,  in  favor  of  the  respondent,  for  services  as 
district  attorney  of  the  First  judicial  district  of  the  state,  performed  at  the 
June  term,  1887,  of  said  court.  It  appears  that  the  respondent,  as  such  dis^ 
trict  attorney,  attended  said  term  of  court,  at  which  an  indictment  was 
found  by  the  grand  jury  of  said  county  against  one  F.  Munz,  for  the  crime  of 
murder  in  the  first  degree.  Munz  had  previously  been  held  to  answer  for 
said  crime,  and  had  given  bail  for  his  appearance  at  said  term  of  court  in  the 
sum  of  $6,000.  That  his  arraignment  was  set  for  the  15th  day  of  June,  1887» 
and,  upon  his  failure  to  appear  in  accordance  therewith,  his  bail  was  declared 
forfeited  to  the  state  of  Oregon ;  and  the  court  adjudged  that  the  state  of  Ore- 
gon have  and  recover,  off  and  from  such  sureties,  the  said  sum  of  $6,000,  and 
that  the  same  be  collected  as  by  law  in  such  case  made  and  provided.  That 
respondent  subsequently  collected  from  such  sureties  said  sum  of  $6,000, 
which  he  paid  over  to  the  county  treasurer  of  the  county  of  Klamath,  took 
said  treasurer's  receipt  therefor,  and  filed  it  with  the  county  clerk  of  said 
county;  whereupon  the  sureties  were  released  from  said  bond,  and  the  same 
was  entered  of  record.  That  thereafter,  and  on  the  17th  day  of  June,  1887, 
the  said  circuit  court,  after  ascertaining  the  amount  of  fees  which  it  deemed 
the  respondent  entitled  to  for  his  services  as  district  attorney,  earned  at  said 
term,  allowed  him,  among  other  items,  a  fee  of  10  per  cent,  on  the  said  $6,000 
so  collected  and  paid  over  to  said  treasurer,  amounting  to  $600,  and  directed 
and  caused  an  order  to  be  entered  upon  the  journal  of  the  said  court  that  the 
same  be  paid  to  him;  which  is  the  order  appealed  from  herein. 

The  statute  provides  that,  at  each  term  of  the  court,  it  shall  ascertain  the 
fees  to  which  the  district  attorney  is  entitled  for  the  term,  and  direct  an  order 
to  be  entered  upon  the  journal  that  the  same  be  paid;  and  that,  upon  pres- 
entation of  a  certified  copy  of  such  order  to  the  proper  officer  of  the  state  or 
county,  it  shall  be  his  duty  to  draw  his  warrant  upon  the  treasurer,  of  the 
state  or  county,  for  tiie  amount,  etc.  Section  1074,  Code  1887.  The  county 
of  Klamath,  being  ait ected  by  the  order  of  allowance  made  by  the  circuit  court, 
its  counsel  claims  the  right  to  appeal  therefrom  to  this  court,  and  insists  that 
it  is  only  in  civil  actions  for  the  recovery  of  fines,  penalties,  and  forfeitures 
that  such  allowances  can  be  made  to  the  district  attorney;  and  cites  subdivis- 
ion 4,  §  1078,  Code  1887,  as  proof  of  his  proposition.  The  respondent's  coun- 
sel contends  that  an  appeal  to  this  court  will  not  lie  in  such  a  case;  that  the  cir- 
cuit court  had  jurisdiction  of  the  matter,  and  that  it  will  be  presumed  that 
the  evidence  before  itjustiried  the  allowance  made.  The  power  of  the  cir- 
cuit court  in  that  particular  is  derived  wholly  from  statute.     It  is  a  similai* 

1  As  to  what  orders  are  appealable,  see  In  re  Bellows*  Estate.  (Vt.)  14  AtL  Rep.  607, 
and  cases  cited  in  note;  Lehman  v.  Robertson,  (Ala.)  4  South.  Rep.  728. 
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power  to  that  exerciAed  by  an  auditing  board.  The  legislature  could  doubt- 
less have  given  thia  court  jurisdiction  to  review  decisions  of  the  circuit  court 
made  in  such  cases;  but,  in  the  absence  of  any  provision  to  that  effect,  it  cer- 
tainly would  have  no  such  authority,  any  more  than  we  would  have  authority 
to  review  the  action  of  any  other  auditing  officer  by  appeal.  A  writ  of  re- 
view, as  it  is  termed  under  the  Code,  may  be  resorted  to  in  certain  cases  where 
an  appeal  will  not  lie;  but  it  was  certainly  not  intended  that  such  a  writ 
should  issue  out  of  the  circuit  court  to  review  its  own  decisions.  Though 
such  a  practice  has  been  followed  under  similar  circumstances,  and  maintained 
by  able  jurists,  Judge  Bkoxson  always  insisted  that  conferring  a  mere  statu- 
tory power  upon  a  court  had  the  effect  to  render  it,  pro  Julg  vice,  a  subordinate 
tribunal  of  special  and  limited  jurisdiction,  that  it  did  not  exercise  the  power 
as  a  court,  and  that  a  practice  of  allowing  a  certiorari,  as  a  court,  to  remove 
their  own  proceedings  as  commissioners,  was  regular  and  appropriate;  and 
showed  in  his  dissenting  opinion  in  Striker  v.  Kelly,  7  HiJl,  9,  that  such 
practice  had  long  prevailed,  but  the  majority  of  the  court  in  that  case  main- 
tained the  contrary  view.  The  Code  of  this  state  provides  for  an  appeal  to  this 
court  from  an  order  affecting  a  substantial  right,  and  which  in  effect  deter- 
jDinnes  the  action  or  suit  so  as  to  prevent  a  judgment  or  decree  therein;  or  a 
iinal  order  affecting  a  substantial  right,  and  made  in  a  proceeding  after  judg- 
ment or  decree.  Section  535.  Code  1887.  This  is  the  only  provision  of  the 
statute  which  has  any  bearing  upon  the  question,  and  the  right  to  appeal  in 
this  case  depends  upon  the  construction  to  be  given  it.  The  order  attempted 
to  be  appealed  from  is  not  an  order  which,  in  effect,  determines  any  action  or 
suit  so  as  to  prevent  a  judgment  or  decree  therein.  It  must  therefore,  in  or- 
der to  be  appealable,  come  under  the  head  of  "a  final  order,  affecting  a  sub- 
stantial right,  and  made  in  a  proceeding  after  judgment  or  decree."  But  such 
kind  of  order  evidently  must  be  one  made  in  a  proceeding  in  which  a  judg- 
ment or  decree  has  been  rendered,  and  affect  the  substantial  rights  of  a  party 
thereto.  I  do  not  see  how  any  other  construction  of  the  latter  clause  of  the 
provision  referred  to  can  be  given.  It  can  hardly  be  claimed  that  the  decis- 
ion of  a  matter  which  relates  to  the  administrative  department  of  the  govern- 
ment should  be  regarded  as  such  an  oi-der.  It  is  the  practice  of  many  of  the 
circuit  courts  of  the  state  to  allow  a  counsel,  appointed  to  defend  persons 
charged  with  crime,  a  fee,  w^hich  is  chargeable  to  the  county  in  which  the  trial 
is  had.  And,  if  an  appeal  lies  in  this  case,  I  do  not  see  why  it  would  not  lie 
from  such  an  allowance.  The  order  making  the  allowance  is  in  a  proceeding, 
it  is  true;  but  it  is  not  in  a  proceeding  in  which  a'judgment  or  decree  has  been 
rendered. 

We  have  considered  the  merits  of  the  question  involved  in  the  appeal,  and 
have  concluded  that  the  allowance  of  the  10  per  centum  upon  the  amount  of 
money  collected  by  the  respondent  and  paid  over  to  the  treasurer,  under  the 
circumstances  of  the  case,  was  just  and  proper.  The  recovery  of  the  money 
was  not  by  means  of  a  civil  action,  it  is  true;  but  was  as  effectually  accom- 
plished through  the  mode  pursued  by  the  respondent.  The  judgment  entered 
against  the  sureties  upon  the  forfeiture  of  their  undertaking  was  doubtless 
consented  to  upon  their  part.  It  could  not  otherwise  have  been  properly  so 
obtained,  and  it  is  to  be  presumed  that  the  respondent  induced  the  sureties 
to  adopt  that  coui*se,  through  which  he  achieved  as  complete  success  and  as 
beneficiid  a  result  as  could  have  been  secured  by  means  of  a  civil  action.  It 
would  be  very  inequitable,  indeed,  for  the  county,  after  having  received  the 
money  through  the  agency  and  management  of  the  respondent,  to  avoid  the 
payment  of  the  per  centum  by  means  of  a  slight  technicality.  The  county 
realized  the  benefit  of  the  forfeiture  in  full;  every  dollar  went  immediately 
into  its  treasury;  and  beaiuse  it  was  secured  so  promptly,  and  apparently 
with  so  little  effort  on  the  part  of  the  respondent,  it  does  not  follow  that  he  is 
any  the  less  entitled  to  bis  per  centum  than  he  would  be  if  the  county  had 
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been  deprived  of  its  use  until  tlie  end  of  an  expensive  and  protracted  litiga- 
tion. The  county  had  no  way  of  collecting  the  money,  except  through  the 
respondent.  Ue  was  authorized,  and  it  was  his  duty,  as  district  attorney,  to 
proceed  by  action  against  the  bail  upon  their  nndertaking.  Section  1493, 
Code  1887.  That  is  the  only  way,  since  the  adoption  of  the  Code,  in  which 
they  could  be  proceeded  against.  The  remedy  by  scire  facias  lias  been  super- 
seded; but  their  liability  was  effectually  established  when  the  forfeiture  was 
declared,  and  they  had  the  right  to  waive  the  privilege  of  being  sued  in  an 
action  at  law,  and  to  confess  judgment;  and  when  they  chose  to  adopt  that 
course,  and  to  pay  the  amount  of  their  liability,  the  county,  which  is  not  re- 
quired to  pay  anything  except  a  percentage  on  what  it  actually  receives, 
should  not,  because  of  the  strict  letter  of  the  statute,  be  allowed  to  object  to 
the  respondent's  receiving  his  fees.  Such  a  construction  of  the  law  would 
operate  unjustly.  This  view  of  the  merits  of  the  case  renders  ii  unnecessary 
to  determine  the  question  as  to  the  rights  to  the  appeal.  The  decision  of  the 
circuit  court  will  be  affirmed. 

Lord,  C.  J.,  {concurring.)  Under  the  Code,  a  bail-bond,  in  criminal  cases, 
is  designed  to  serve  the  same  purpose,  and  is  in  purport  and  effect  like  a 
recognizance  at  common  law.  A  recognizance  is  defined  to  be  an  obligation 
of  record,  entered  into  before  a  court  or  otlicer  duly  authorized  for  that  pur- 
pose, with  a  condition  to  do  some  act  required  by  law  which  is  therein  speci- 
fied. 2  Bl.  Comm.  841;  1  Chit.  Crim.  Law.  90.  When  forfeited,  it  is  made 
absolute,  and  some  of  the  authorities  indicate  that  it  has'the  force  and  effect 
of  a  judgment.  4  Bl.  Com.  452.  "A  recognizance, "  said  McKean,  C.  J.,  '*is 
a  matter  of  record.  It  is  in  the  nature  of  a  judgment,  and  the  process  upon 
it,  whether  a  scire  facias  or  summons,  is  for  the  purpose  of  carrying  it  into 
execution,  and  is  rather  judicial  than  original.  It  is  no  further  to  be  reck- 
oned an  original  suit  than  that  the  defendant  has  a  right  to  plead  to  it.  It  is 
founded  upon  the  recognizance,  and  must  be  considered  as  flowing  from  it, 
and  partaking  of  its  nature;  and,  when  final  judgment  is  given,  the  whole  is 
to  be  taken  as  one  record."  liespublica  v.  Cobbet,  3  Dall.  475.  Suther- 
land, J.,  said:  "A  reco«?nizance  is  an  acknowledgment  of  a  debt  of  record. 
It  has  many  of  the  attributes  of  a  judgment."  People  v.  Van  Eps,  4  Wend. 
392.  "The  recognizance,  being  a  matter  of  record,  is  held  to  be  rather  of  the 
nature  of  a  judgment  than  a  contract;  and  for  this  reason  it  is  that  the  most 
usual  proceeding  against  the  conusor  for  breach  of  condition  is  by  scire  facias, 
and  it  is  said  that  an  execution  may  issue  on  such  scire  facias,"  State  v. 
Walker,  56  N.  H.  178;  Schultze  v.  State,  43  Md.  306.  From  all  this,  it  ap- 
pears that  a  recognizance  is  considered  as  a  judgment,  being  an  obligation 
solemnly  acknowledged  and  entered  of  record;  and  tliat  when  a  default  is 
made,  and  a  forfeiture  taken,  a  scire  facias  may  be  issued  upon  it,  requiring 
the  cognizor  to  show  cause  why  the  plain tiif  shall  not  have  the  advantage  of 
that  record;  that  is,  why  execution  shall  not  issue  for  the  sum  named  in  the 
recognizance.  An  undertaking  of  bail  in  criminal  cases,  under  the  Code,  is, 
in  definition  and  purpose,  a  recognizance;  it  is  an  undertaking,  entered  be- 
fore a  competent  court  or  magistrate  by  the  persons  who  engage  as  sureties 
for  a  defendant,  that  he  will  appear  according  to  the  conditions  of  the  under- 
taking, or  in  default  theieof  that  they  will  pay  a  specified  sum.  Code,  §§ 
1457-1482.  It  is  thus  an  obligation  acknowledged  and  entered  of  record, 
and,  when  made  absolute  by  forfeiture  judicially  declared  by  reason  of  a  de- 
fault or  failure  to  appear  according  to  its  terms,  it  partakes  more  of  the  nat- 
ure of  a  judgment  than  a  contract,  and  is  in  principle  and  effect  the  same  as 
a  recognizance  at  common  law.  Nor  is  there  any  other  difference  in  princi- 
ple, nor  in  the  enforcement  of  the  one  or  the  other  only,  as  the  Code  practice 
has  abolished  the  remedies  as  technically  known  at  common  law.  Instead  of 
the  writ  of  scire  facias^  -~4i  remedy  unknown  to  our  practice, — the  Code  pro- 
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vides  that  the  district  attorney  may,  etc.,  proceed  by  action  against  the  bail 
upon  their  undertaking.  But  in  either  case,  whether  scire  fa^cu  is  issued  or 
an  action  begun,  the  object  is  for  the  purpose  of  carrying  the  forfeited  recog- 
nizance or  undertaking  in  execution  and  effect.  The  law  makes  it  the  duty 
of  the  district  attorney  to  prosecute  for  and  collect  all  tines  and  forfeitures, 
lie  must  prosecute!  for  them  whenever  that  course  is  essential  to  secure  their 
collection.  Whether  he  sliall  proceed  by  that  method,  or  employ  some  other* 
must  necessarily  depend  upon  circumstances  and  be  left  largely  to  his  discre- 
tion. In  the  present  case,  when  the  default  occurred,  and  the  forfeiture  was 
taken,  the  record  was  put  into  that  shape  on  condition  that,  when  the  term 
adjourned,  it  became  a  matter  for  the  exercise  of  his  official  discretion  as  to 
the  course  he  should  pursue  for  its  enforcement  and  collection.  The  debt 
was  solemnly  acknowledged  of  record;  which,  at  common  law,  was  in  the 
nature  of  or  considered  as  a  judgment,  and  which,  from  its  simiiarityunder 
the  Code,  must  partake  of  some  of  its  attributes.  It  is  true,  an  execution 
could  not  have  issued  for  its  enforcement,  and  yet  in  this  incipient  stage  it 
was  in  the  nature  of  a  judgment,  and  .could  only  be  satisfied  of  record.  After 
reciting  the  facts  of  default,  etc.,  the  record  reads  that  ''it  was  ordered  and 
adjudged  by  the  court  that  the  said  undei-taking  of  the  defendant  is  hereby 
forfeited,  and  that  the  state  of  Oregon  do  have  and  recover  off  and  from  the 
said  sureties,"  etc.,  "the  said  sum  of  six  thousand  dollars,"  etc.  Considered 
as  such,  it  not  only  represented  in  form,  but  was  in  the  nature  of,  a  judg- 
ment on  the  civil  side,  and  money  collected  or  recovered  from  the  sureties  by 
the  district  attorney  under  it,  and  applied  in  satisfaction  of  such  record,  re- 
leased them,  and  entitled  him  to  compensation  for  his  services  as  much  as  if 
he  had  prosecuted  it  by  action  to  final  judgment.  Bespublica  v.  Cobbet,  stt» 
pra.  In  this  view,  the  objection  urged  is  obviated,  and,  as  the  equity  of  the 
case  is  undisputed,  the  judgment  may  be  upheld. 


(16  Or.  466) 

City  of  Pobtland  ©.  Tbrwilligeb. 
{Supreme  Court  of  Oregon,    February  16, 1S88.) 

1.  Peed — Construotion — ^NIturb  op  Estate. 

Defendant  agreed  to  convey  land  to  plaintiff,  and  plaintiff  agreed  that  one-fourth 
of  the  land  should  be  used  as  a  oemetery,  and  to  expend  9400  in  buildinff  a  road  to 
the  same;  that  the  proceeds  from  sales  of  burial  lots  should  be  used  in  improv- 
ing the  £  rounds ;  and  that  one  burial  lot  be  conveyed  to  each  of  the  grantors.  A  deed 
was  executed  pursuant  to.  this  agreement  upon  the  ** expressed  terms,  conditions, 
and  reservations,  '*and  in  oonslderation  that  plaintiff  perform  suoh  stipulations,  but 
no  right  of  entry  was  reserved,  nor  was  it  provided  that  the  estate  should  cease  on 
non-performance.  The  grantee  was  put  in  possession.  Held,  that  suoh  deed  con- 
veyed an  absolute  estate. 

2.  Same— Breach  op  Ck)NDiTiON8— Gitt  Ordinance. 

Such  stipulations  are  not  violated  by  a  city  ordinance  prohibiting  burial  of  the 
dead  within  plaintiff's  corporate  limits,  which  was  made  operative  over  such  cem- 
etery by  a  legislative  act  enlarging  the  boundaries  of  the  city  so  aa  to  embrace  the 
same. 

Appeal  from  circuit  court,  Multnomah  county. 

Ejectment  by  the  city  of  Portland  against  James  Terwilliger,  to  recover  a 
tract  of  land  known  as  the  '*01d  City  Cemetery."  Judgment  for  defendant, 
and  plaintiff  appeals. 

W.  H.  Adams,  R,  A  B.  B,  Williams,  and  A.  H.  Tanner,  for  appellant. 
Gearin  &  Gilbert^  for  respondent. 

Stbahan,  J.  This  is  an  action  of  ejectment  commenced  by  the  city  of  Fort* 
land  to  recover  a  tract  of  land  within  the  corporate  limits  of  said  city,  con« 
taining  about  five  acres,  and  known  as  the  "  Old  City  Cemetery."  A  trial  in  the 
circuit  court  resulted  in  a  verdict  and  judgment  for  the  defendant,  from  which 
the  plaintiff  has  appealed.    Numerous  exceptions  were  taken  upon  the  trial. 
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and  the  same  have  been  argued  on  this  appeal.  Scich  of  them  as  appear  to 
require  it,  I  wiU  now  proceed  to  examine.  The  plaintiff,  to  prove  title,  in- 
troduced in  evidence  a  deed  dated  February  26, 1855,  frona  James  Terwilliger 
and  wife  and  Finice  Oamithers  and  Elizabeth  Thomas,  by  the  terms  of  which 
10  acres  of  land  was  conveyed  to  the  city  of  Portland,  one«half  of  which  was 
on  the  claim  of  the  defendant,  being  the  land  in  controversy,  and  the  other 
half  being  a  part  of  the  land  claim  of  Elizabeth  Thomas.  After  the  granting 
and  descriptive  clauses  in  said  deed,  it  proceeds  as  follows:  **But  upon  these 
further  expressed  terms,  conditions,  and  reservations,  to-wit:  Tliat  one-fourth 
part  of  said  ten  acres  of  land  shall  be  set  apart  and  reserved  forever,  and  used 
for  and  as  a  public  burial  ground;  that  the  said  tract  of  land  shall  be  laid  off 
into  such  lots  as  the  said  city  of  Portland,  by  its  proper  officers,  may  elect  to 
do,  and  shall  be  sold  and  disposed  of  from  time  to  time  to  purchasers,  aiid  that 
the  proceeds  arising  from  the  sale  of  lots  by  said  city  of  Portland  shall  be  ap- 
plied in  the  first  place  to  the  inclosure  of  said  ten  acres  of  land,  with  a  good 
and  sufficient  fence,  and  the  remainder  to  clearing,  adorning,  and  ornament- 
ing said  cemetery  grounds;  and  that,  as  a  f-urther  condition,  the  said  city  of 
Portland  shall  and  will,  immediately  after  the  execution  in  full  oH  these  pres- 
ents, make  and  deliver,  without  costs  or  charge  to  the  grantors  of  this  deed, 
a  deed  of  conveyance  to  said  James  Terwilliger  of  one  family  burial  lot  in  said 
cemetery,  and  to  Finice  Carruthers  of  one  family  burial  lot  therein."  And 
In  anotiier  part  of  said  deed  it  is  recited  that  it  is  made  '*for  and  in  considera- 
tion of  the  covenants,  promises,  and  agreements  contained  in  s  certain  in- 
strument of  writing,  dated  August  24,  1854,  made  and  entei-ed  into  between 
the  aforenamed  parties  of  the  one  part  and  the  city  of  Portland,  a  body  corpo- 
rate and  politic  in  fact  and  in  law,  on  the  other  part,  and  in  consideration  of 
the  same,  on  the  part  of  the  city  of  Portland,  having  been  done,  performed, 
and  concluded,  and  in  further  consideration  of  the  sum  of  one  dollar  to  us  in 
hand  paid,  etc."  So  much  of  the  operative  part  of  said  agreement  as  is  nec- 
essary to  a  proper  understanding  of  the  questions  presented  is  as  follows: 
"Now,  therefore,  the  said  James  Terwilliger  and  Finice  Carruthers,  in  con- 
sideration of  the  premises  and  agreements  of  the  city  of  Portland  hei-einafter 
named,  do  hereby,  for  tliemselves,  their  heirs,  executors,  administrators,  and 
assigns,  covenant  and  agree  to,  and  with  the  city  of  Portland,  a  corporation  as 
aforesaid,  that  they  will  well  and  truly  make,  execute,  acknowledge,  and  de- 
liver, or  cause  so  to  be,  all  and  every  such  deed  or  deeds,  conveyance  or  con- 
veyances, whatsoever,  which  shall  be  neede<l  for  conveying  and  confirming 
unto  said  city  of  Portland,  a  corporation  as  aforesaid,  a  good,  absolute,  and 
clear  estate  and  title,  free  of  all  incumbrances  of,  in,  and  to  ten  acres  of  land, 
to  be  in  square  form,  for  the  purpose  of  a  city  cemetery,  and  said  land  to  be 
situated  on  a  line  between  the  said  Terwilliger*s  and  Carruthers'  land  claims, 
five  acres  of  which  shall  be  taken  from  the  north  side,  and  five  acres  from  the 
south  side  of  said  division  line,  and  all  to  be  on  the  west  side  of  and  next  to 
the  territorial  road  from  said  Portland  to  Brown's  Ferry;  and  that  said  deed 
or  deeds,  conveyance  or  conveyances,  shall  be  by  them  so  made,  executed, 
acknowledged,  and  delivered  when  the  said  city  of  Portland  shall  have  ex- 
pended the  sum  of  four  hundred  dollars  in  building  a  road  between  said  city 
and  said  cemetery  land,  and  shall  have  laid  off  said  land  into  such  lots  as  they 
may  elect  to  do;  and  that,  until  said  deed  or  deeds  shall  be  executed  as  afore- 
said, the  said  city  of  Portland  shall  peacefully  and  quietly  hold,  enjoy,  and  use 
the  said  land  as  a  cemetery.  And  the  said  city  of  Portland,  a  corporation  duly 
established  by  law  as  aforesaid,  for  and  in  consideration  of  the  premises  afore- 
said, and  of  the  covenants  and  agreements  of  the  said  James  Terwilliger  and 
Finice  Carruthers,  as  hereinbefore  recited,  does  hereby  promise  and  agree  to 
'  and  with  said  Terwilliger  and  Carruthei-s  that  it,  the  said  city,  will  expend 
'  the  sum  of  four  hundred  dollars  in  the  building  of  a  road  from  said  city  to 
said  cemetery;  and  that  one  fourth  part  of  said  ten  acres  of  land  shall  be 
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reserved  as  and  for  a  public  burial  ground;  and  that  the  proceeds  of  all  lots 
which  may  be  sold  from  and  otit  of  said  cemeterj  grounds  shall  be  expended 
in  inclosing  said  ten  acres  of  land  with  a  good,  substantial  fence,  and  other- 
wise improving  and  adorning  said  cemetery  lands;  and  that  to  said  Terwilli- 
ger  and  to  said  Carruthers,  each,  the  city  of  Portland  shall  and  will  convey  one 
family  burial  lot;  and  tliat  said  conveyances  shall  be  made  by  said  city  upon 
the  execution  of  said  Terwilliger  and  Carruthei-s  of  their  deed  or  deeds  of  said 
land  to  said  city  of  Portland  as  aforesaid."  Upon  the  trial  in  the  court  be- 
low the  respondent  contended  that  the  stipulations  in  the  deed  to  the  city  of 
Portland  were  conditions  subsequent,  and  the  failure  on  the  part  of  the  city 
to  keep  and  perform  any  or  either  of  them  defeated  its  estate  in  the  lauds 
granted,  and  that  the  defendant  might  re-enter  as  fur  condition  broken.  The . 
respondent  introduced  evidence  tending  to  prove  that  said  land  had  not  been 
used  as  a  cemetery  and  burial  ground  since  1879;  that  the  indouure  had  been 
allowed  to  fall  into  decay,  and  that  the  land  was  no  longer  inclosed  at  the 
time  the  respondent  re-entered,  in  1885;  that  a  large  number  of  bodies,  which 
had  been  buried  there,  had  been  taken  up  and  removed,  and  that  there  were 
but  few  bodies  buried  there  now;  that  the  ground  had  never  been  laid  off  in 
lots  for  burial  purposes;  that  none  of  said  lots  had  ever  been  sold,  and  that 
no  deed  for  a  family  burial  lot  had  ever  been  delivered  by  the  city  to  respond- 
ent. To  all  of  this  evidence  the  plaintiff  objected,  but  its  objections  were 
overruled,  and  exceptions  duly  taken.  The  respondent  tlien  offered  in  evi- 
dence section  12  of  ordinance  No.  3983,  which  punishes,  by  fine  or  imprison- 
ment, any  person  who  shall  inter  the  body  of  any  deceased  person  in  any  lot, 
place,  or  premises  within  the  corporate  limits  of  said  city,  to  which  also  oL)- 
jections  were  made,  which,  being  overruled,  exceptions  were  duly  taken.  The 
court,  in  instructing  the  jury,  undertook  to  construe  the  deed  to  the  city, 
which  was  its  duty,  and  in  construing  it  particularly  pointed  out  each  one  of 
the  specirications  in  said  deed,  called  "conditions  subsequent,"  and  in  effect 
instructed  the  jury  that  each  one  constituted  a  condition  subsequent,  and  that 
if  such  conditions',  or  any  of  them,  were  broken,  the  estate  of  the  city  in  said 
property  might  be  terminated  by  the  re-entry  of  the  respondent.  This  is  the 
general  effect  of  the  instructions,  to  which  exceptions  were  duly  taken.  The 
court  further  instructe<i  the  jury:  "If  you  find  from  the  evidence  in  this  case 
that  the  city  authorities,  by  an  ordinance,  prohibited  the  burial  of  the  dead 
there  within  these  grounds,  then  those  two  conditions  are  broken."  To 
v^hich  also  an  exception  was  duly  taken.  The  court  further  instructed  the 
jury  as  follows:  "Stuns  time  in  1885  the  legislature  took  in  the  Terwilliger 
portion  of  this  cemetery  into  the  corporate  limits.  This  ordinance  (section 
12,  of  ordinance  No.  3J83,  supra)  remained  unrepealed,  and  operates  on  the 
Terwilliger  portion  as  it  had  before  operated  upon  the  Carruthers  portion,  and 
from  the  passas^e  of  this  act,  in  1885,  taking  that  portion  of  the  Terwilliger 
land  into  the  city  limits,  it  became  unlawful  for  anybody  to  bury  the  dead  in 
thai  portion.  1  instruct  you  that  this  prohibition  is  a  breach  of  the  condi- 
tions of  this  deed."  An  exception  was  also  duly  taken  to  this  instruction  on 
the  part  of  the  city.  Counsel  asked  the  court  to  instruct  the  jury  as  follows: 
"The  terms,  conditions,  and  reservations  mentioned  in  the  deed  from  James 
Terwilliger  and  wife  and  Finice  Carruthers  and  Elizabeth  Thomiis  to  the  cit}' 
of  Portland,  and  in  evidence  in  this  case,  are  not  conditions  subsequent,  but 
must  be  ccnstrued  as  covenants  merely,  and  a  breach  of  them  would  not  en- 
title the  grantors  in  said  deed  to  re-enter  said  prem  ises  as  of  first  estate  therein. " 
In  Ralty  v.  Umatilla  County,  13  Pac.  Rep.  8j0,  we  had  occasion  to  con- 
sider the  doctrine  of  estates  upon  condition,  and  particularly  upon  condition 
sul3sequent,  and  reached  the  conclusion  that  courts  will  not  favor  the  forfeit- 
ure of  estates,  and  that  the  rules  of  the  common  law  that  estates  upon  condi- 
tion may  be  defeated  by  non-performance  of  the  condition  subsequent,  is  to 
be  construeil  strictly,  and  that  if  there  is  any  other  reasonable  construction 
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which  can  be  given  to  a  deed,  so  as  to  avoid  a  forfeiture,  it  ought  to  receive 
such  construction.  In  Wier  v.  Simmom,  55  Wis.  637,  13  ^N.  W.  Rep.  873, 
the  language  of  the  deed  was  "upon  the  express  condition,"  etc.,  but  the 
court  held  that  such  language  did  not  create  an  estate  upon  condition,  and 
daid:  ''The  rule  is  well  settled  that  conditions  subsequent,  which  work  a 
forfeiture  of  the  estate,  are  not  favored  in  the  law,  and  no  language  will 
be  construed  into  such  a  condition,  contrary  to  the  intent  of  the  parties,  when 
such  intent  can  be  derived  from  a  consideration  of  the  whole  instruraent, 
or  from  the  circumstances  attending  the  execution  thereof;  nor  will  the  lan- 
guage used  be  construed  into  such  a  condition  subsequent  when  any  other 
reasonable  construction  can  be  given  to  it.  The  rule  was  thus  forcibly  stated 
by  the  late  chief  justice  in  the  case  of  Laive  v.  Hyde,  39  Wis.  845-356;  and 
tb^  rule  thus  announced  is  approved  in  these  cases:  Lyman  v.'  Babcock,  40 
Wis.  603;  Moise  v.  Inaurance  Co.,  30  Wis.  534;  Jackson  v.  SUv€77iail,  15 
Johns.  278;  HacOey  v.  Hadley,  4  Gray,  140;  Osgood  v.  Abbott,  58  Me.  74; 
Merrifldd  v-  Cohleigh,  4  Cush.  178."  So  it  was  said  in  Woodiooith  v.  Payne, 
74  N.  Y.  196:  "Conditions  in  grants  are  not  favored  in  law,  and  hence  they 
must  be  clearly  expressed.  Craig  v.  Wells,  11  N.  Y.  315.  They  are  also  to 
be  construed  with  great  strictness,  because  they  tend  to  destroy  estates ;  and 
the  vigorous  exaction  of  them  is  a  species  of  summum  jus,  and  in  many  cases 
hardly  reconcilable  with  conscience."  And  other  authorities  are  to  the  same 
effect.  Methodist  Church  v.  Public  Ground  Co.,  103  Pa.  St.  608;  Homer 
V.  Railway  Co.,  38  Wis.  165;  Hoyt  v.  Kimball,  49  N.  H.  322;  Paschall  v. 
Passmore,  15  Pa.  St.  295;  McKnight  v.  Krmtz,  51  Pa.  St.  232;  Mills  v.  Sem- 
inary,  58  Wis.  135,  15  N.  W.  Rep.  133;  Cross  v.  Carson,  44  Amer.  Bee.  744, 
and  note.  Keither  do  the  words  "  *  in  trust  nevertheless  and  upon  condition 
always  *  to  use  the  premises  for  public  worship  in  a  deed  of  land  to  a  religious 
society  do  not  necessarily  create  a  condition."  SoTieir  v.  Trinity  Church, 
109  Mass.  1;  Stanley  v.  Colt,  5  Wall.  119;  Chapin  v.  Harris,  8  Allen,  594. 
In  Wright  v.  Wilkin,  2  Best  &  S.  232,  the  words  "  upon  this  express  condition" 
used  in  a  will  were  held  not  to  create  an  estate  upon  condition.  These  words 
were  followed  by  others  directing  a  legatee  to  pay  certain  bequests.  So  land 
conveyed  to  a  religious  society,  its  successors  and  assigns,  for  a  nominal 
consideration,  "upon  and  subject  to  the  condition"  that  the  society  was  to 
continue  to  hold,  occupy,  and  improve  the  land  and  chapel  standing  thereon, 
for  the  support  of  religious  worship,  in  conformity  with  the  usage  of  the 
Protestant  Episcopid  Church;  and  also  upon  the  further  condition  "that  no 
building  should  be  erected  upon  a  certain  portion  of  the  land  conveyed  until 
after  an  adjoining  owner  bad  ceased  to  keep  open  a  contiguous  strip  of  land,  or 
until  after  such  time  as  the  chapel  should  cease  to  be  used  as  a  chapel,'in  ac- 
cordance with  the  above  provision," — did  not  create  an  estate  upon  condition. 
City  Mission  v.  Appleton,  117  Mass.  326.  So,  in  Paschall  v.  Passmo7'e,  su- 
pra, the  words  "under  this  condition  nevertheless,"  in  a  deed,  did  not  make 
the  estate  granted  conditional.  We  may  now  turn  to  the  deed  from  Terwil- 
liger  to  the  city  of  Portland,  and  the  contract  which  preceded  it.  These  writ- 
ings are  so  connected  together  by  the  subject-matter  and  by  reference  in  the 
deed  to  the  contract  that  it  cannot  properly  be  construed  without  reference  to 
the  contract.  It  is  probable  that  the  city  of  Portland  had,  prior  to  the  25th 
day  of  August,  1854,  the  date  of  the  agreement,  under  some  arrangement  with 
the  defendant,  or  in  contemplation  of  the  execution  of  said  agreement,  been 
let  into  the  possession  of  the  land  1u  controversy.  If  not  before  that  time, 
certainly  at  the  time  said  agreement  was  made,  for  the  writing  declares  "that 
until  said  deed  or  deeds  shall  be  executed  as  aforesaid  the  city  of  Portland  shall 
peaceably  and  quietly  hold,  enjoy,  and  use  the  said  land  for  the  purpose  of  a 
cemetery."-  By  the  terms  of  this  agreement  the  city  of  Portland  bound  itself 
to  perform  several  things:  (1)  To  expend  the  sum  of  ^00  in  the  building  of 
a  road  from  said  city  to  said  cemetery.     (2)  That  one-fourth  part  of  said  10 
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acres  of  laud  should  be  reserved  as  and  for  a  public  burial  ground.  (3)  That 
the  proceeds  of  all  lots  sold  should  be  expended  in  inclosing  said  10  acres  of 
land  with  a  good,  substantial  fence,  and  otherwise  improving  and  adorning  said 
cemetery  lands.  (4)  To  convey  to  Terwilliger  and  Oarruthers,  each,  onef amily 
burial  lot,  upon  the  execution  of  their  deed  to  the  city  of  Portland.  The  deed 
recites  that  it  was  made  in,  for,  and  in  consideration  of  the  covenants,  premises, 
and  agreements  contained  in  said  instrument  of  writing  dated  August  25, 
1854.  *'  And  in  consideration  of  the  same,  on  the  pait  of  the  city  of  Portland, 
having  been  done,  performed,  and  concluded,"  etc.  The  same  requirements 
in  substance  are  repeated  in  the  deed  after  the  habendum  clause,  and  fol- 
lowing the  words  "but  upon  these  further  express  terms,  conditions,  and 
reservations."  The  court  below  construed  each  of  these  specifications  to  be 
conditions  subsequent,  the  non-performance  of  which  defeated  the  estate.  'In 
this  construction  of  these  writings  I  think  that  the  court  erred.  Ttie  grant- 
ing clause  of  the  deed  does  not  in  any  manner  undertake  to  limit  the  use,  but 
l)y  way  of  general  description  the  granted  premises  are  referred  to  as  that  cer« 
tain  piece,  parcel,  quantity,  or  tract  of  land  situated  in  said  county  of  Mult- 
nomah, and  now  appropriated,  claimed,  and  possessed  by  the  said  city  of  Port- 
land, for  and  as  a  cemetery  for  said, city;  and  the  habendum  clause  recites 
that  said  premises  are  "for  the  sole  and  exclusive  use  and  purpose  as  a  ceme- 
tery for  said  city  of  Portland."  'I  doubt  very  much  whether  the  defendant 
could,  in  any  view  of  the  subject,  be  permitted  by  the  covenants  in  his  deed 
to  allege  or  prove  the  city  of  Portland  had  not  performed  the  several  covenants 
on  its  part  to  be  performed  by  the  terms  of  the  agreement,  for  the  reason  it  is 
expressly  declared  in  the  deed  that  the  "same  on  the  part  of  the  city  of  Port- 
land had  been  done,  performed,  and  concluded." 

What  had  been  done,  performed,  and  concluded  on  the  part  of  the  city  of 
Portland  at  the  time  of  the  execution  of  said  deed?  If  this  language  refers 
to  the  city's  part  of  said  agreement,  as  I  am  inclined  to  think  it  does,  the  de- 
fendant was,  by  his  solemn  admission  under  seal,  precluded  himself  from 
proving  to  the  contrary.  It  is  true,  the  same  requirements  were  repeated  in 
the  deed;  but  itthe  plaintift  had  already  peformed  them,  the  repetition  would 
impose  no  new  or  additional  duty  or  obligation.  This  deed  does  not  provide 
that  if  the  city  of  Portland  shall  cease  to  use  said  premises  as  a  cemetery  its 
title  thereto  shall  terminate.  Nor  is  any  right  of  re-entry  reserved  by  the  ex- 
press terms  of  the  deed.  It  is  true,  these  provisions  are  not  necessary  where 
the  estate  is  in  fact  conveyed  upon  condition  subsequent,  but  they  sometimes 
become  very  impoitant  in  construing  the  language  of  the  conveyance  when 
its  meaning  would  otherwise  be  left  in  doubt.  And  to  doubt  on  this  subject 
is  to  decide  against  the  condition.  The  purposes  for  which  this  land  was  to 
be  used,  I  think,  ought  to  be  considered  in  construing  these  writings.  It 
was  conveyed  to  the  city  as  a  resting  place  for  the  dead,  and  at  the  time  it  was 
conveyed,  no  doubt,  all  parties  to  the  transaction  supposed  that  it  would  be  so 
used  for  an  iudeHnite  period  of  time  for  tliat  purpose.  The  rapid  growth  and 
development  of  the  city  was  not  then  hardly  thought  of.  Under  such  cir- 
cumstances it  seems  to  me  improbable  that  any  of  the  parties  to  this  deed  in- 
tended that  by  virtue  of  any  of  its  provisions  the  rights  of  the  city  and  its 
grantees  should  be  defeated,  and  the  land  again  be  subjected  to  the  private 
ownership  of  the  defendant.  Under  the  defendant's  construction,  no  differ- 
ence how  populous  the  city  may  become,  or  how  much  the  health  of  its  inhabit- 
ants might  be  endangered  by  a  grave-yard  in  its  center,  the  interments  must 
go  on,  at  least  until  the  ground  is  all  occupied.  If  interments  stop  by  or> 
der  of  the  city,  in  the  exercise  of  its  undoubted  police  powers,  or  for  any 
cause,  its  title  as  well  as  the  title  of  all  who  had  purchased  lots  is  terminated 
by  the  supposed  condition.  The  defendant  would  again  become  reinvested 
with  the  estate,  including  the  tombs  and  their  contents,  and  might  exercise 
such  control  and  dominion  over  them  as  any  other  private  property  is  subject 
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to.  I  feel  safe  in  saying  that  such  was  not  the  intention  of  the  parties  to 
these  writings  at  the  time  they  were  executed,  and  a  change  of  circumstances 
since  they  were  made  cannot  affect  their  construction.  Looking  at  the  writ- 
ings Uiemseives,  their  language,  the  situation  of  the  property,  the  object  and 
method  of  its  acquisition  by  the  city,  and  all  the  circumstances  attending  the 
transaction,  so  far  as  it  is  proper  to  consider  them,  I  am  inclined  to  think 
what  the  defendant  claims  are  conditions  in  this  deed  must  be  held  to  be 
covenants,  and  that  their  non-observance  in  no  manner  affects  the  defend- 
ant's title  to  the  property.  If  .the  defendant  should  fail  to  perform  such  cove- 
nants, it  would  be  liaUe  to  an  action  for  damages  in  which  the  plaintiff 
might  recover  all  such  damages  as  he  may  have  sustained,  unless  such  cove- 
nants are  repealled  by  the  ordinance  prohibiting  the  burial  of  the  dead  in  the  . 
city.  This  construction  is  strengthened  by  the  fact  that  the  contract  of  Au- 
gust 25,  1854,  contains  no  words  which  could  be  tortured  into  a  condition. 
It  contains  mutual  covenants,  nothing  more,  and  it  will  not  hardly  seem  prob- 
able that  without  any  new  agreement,  so  far  as  appears,  or  new  or  additional 
consideration,  the  parties  to  that  contract  would  use  language  which  would 
or  which  was  designed  to  entirely  change  the  rights,  duties,  and  obligations 
already  existing  between  them.  The  rule  under  consideration  is  thus  stated 
by  a  standard  author:  *'So^  if  the  supposed  condition  of  an  executed  grant 
amounts  to  an  agreement  on  the  part  of  the  grantee  to  do  certain  things,  it 
will  not  be  held  to  defeat  the  estate,  if  he  fails  to  perform.  In  order  that  the 
condition,  in  such  case,  should  defeat  the  estate,  the  grant  must  be  in  its  nat- 
ure executory."  2  Washb.  Beal  Prop.  6.  So,  in  Rawson  v.  Inhabitants,  7 
Allen,  125,  Bigelow,  C.  J., says:  "It  is  sometimes  said  when  a  deed  is  made 
*  *  *  in  consideration  of  an  act  to  be  done,  or  service  rendered,  it  will 
be  interpreted  a  conditional  estate.  But  this  is  an  exception  to  the  general 
rule,  and  is  conQned  to  cases  where  the  subject-matter  of  the  grant  is  in  its 
nature  executory ;  as  of  an  annuity  to  be  paid  for  services  to  be  rendered  or  a 
privilege  to  be  enjoyed.  But,  ordinarily,  the  failure  of  the  consideration  of 
the  grant  of  land»  or  the  non-fulfillment  of  the  purpose  for  which  a  cotivey- 
ance  by  deed  is  made,  will  not  of  itself  defeat  an  estate. "  And  Laberee  v.  Carle- 
ton,  53  Me.  211,  is  to  the  same  effect. 

But  there  is  another  view  of  this  subject,  which  I  think  ought  not  to  be 
passed  without  notice.  Conceding  that  this  estate  was  vested  in  the  city 
of  Portland  on  condition  subsequent  as  to  the  continued  use  and  occupa- 
tion of  the  same  as  a  cemetery,  it  becomes  material  to  inquire  what  effect  did 
the  prohibition  of  that  use  by  the  common  council  of  the  city  have  upon  the 
title?  That  power  was  delegated  by  the  state  to  the  city  of  Portland  under 
the  general  description  of  police  power.  Judge  Dillon,  referring  to  this 
power,  says:  **  That  every  citizen  holds  his  property  subject  to  the  proper  exer- 
cise of  this  power,  either  by  the  state  legislature  directly,  or  by  public  cor- 
porations to  which  the  legislature  may  delegate  it,  *  *  *  still,  he  owns  it 
subject  to  this  restriction,  namely,  that  it  must  be  so  used  us  not  to  injure 
others,  and  that  the  sovereign  authority  may,  by  police  regulations,  so  direct 
the  use  of  it  that  it  shall  not  prove  pernicious  to  his  neighbors  or  the  citizens 
generally.  These  regulations  rest  upon  the  maxim  salus  populi  suprema 
lex,'*  1  Dill.  Mun.  Corp.  §  141.  CoatesY, Mayor,  etc.,  7  Cow.  585.  is  a  lead- 
ing case  on  this  subject.  The  question  involved  was  the  right  of  the  city  of 
New  York,  acting  through  its  proper  legislative  department,  to  prohibit  the 
burial  of  the  dead  within  the  corporate  limits  of  said  city.  The  defendant 
sought  to  justify  by  showing  that  the  interment  took  place  in  a  part  of  a  close 
called  "Trinity  Church- Yard,"  situate  in  the  First  ward  of  the  city  of  New 
York,  mentioned,  etc.,  in  certain  letters  patent,  dated  May  6,  1697,  granted 
under  authority  of  William  III.  king  of  Great  Britain,  etc.,  whereby  divers 
persons  were  constituted  a  body  corporate  by  the  name  of  the  "Rector  and 
Inhabitants  of  the  city  of  New  York  in  communion  of  the  Protestant  Episco- 
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pal  Church  of  England."  The  letters  patent  confirmfHl  to  that  corporation, 
and  to  their  successors,  forever,  the  piece  of  land  as  and  for  a  church-yard, 
cemetery,  and  burying  place,  with,  etc.,  the  rights,  customs,  fees,  perqui- 
sites, profits,  etc.,  as  the  same  were  then  ia  the  possession  of  that  corporation; 
that,  at  and  immediately  alter  the  grant,  the  land  was  appropriated  by  the 
corporation  as  a  cemetery  and  burying  place  for  the  interment  of  dead  bodies 
within  the  same  as  and  for  certain  fees,  perquisites,  and  profits  then  and 
there  charged,  demanded,  taken,  and  received  for  such  interments  respec- 
tively, to  the  use  and  benefit  of  the  corporation;  that  the  defendant  was  the 
sexton  and  in  the  service  and  employment  of  the  church,  and  as  such  had 
eliarge  or  custody  of  the  vault  or  tomb,  and  interred  and  deposited  the  dead 
body  as  he  lawfully  might.  But  the  defense  was  disallowed,  the  court  sny- 
ing:  But  if  here  be  a  covenant  for  quiet  enjoyment,  it  is  repealed.  It  was 
held,  in  the  Presbyterian  Church  v.  City  of  New  York,  6  Cow.  638,  in  re- 
lation to  this  very  bjMaw,  that  it  repealed  all  covenants  entered  into  by  the 
corporation,  incompatible  with  the  by-law;  that  it  was  equivalent,  in  this  re- 
spect, to  an  act  of  the  legislature,  rendering  the  enjoyment,  which  was  the 
object  of  the  covenant,  unlawful. 

The  case  in  5  Cow.,  supra,  is  even  stronger.  There  the  defendants  had  con- 
veyed the  premises  to  those  whom  the  piaintiifs  represented.  By  the  deed 
the  lessees  covenanted  for  the  payment  of  an  annual  rent,  and  also  that, 
within  10  years,  the  premises  should  be  inclosed  in  a  fence,  and  that  a  church 
should  be  built  thereon,  or  the  premises  should  be  used  as  a  cemetery,  and 
also  that  they  should  never  be  used  for  private,  secular  uses.  The  defend- 
ants covenanted  that  the  lessees  and  their  assigns,  paying  the  rent  and  per- 
forming the  conditions,  should  quietly  use,  occupy,  and  enjoy  the  premises 
without  any  let  or  hinderance  of  the  defendants,  or  any  other  person,  etc.  The 
court  held,  in  substance,  in  that  case  that  the  defendants  had  no  power  as  a 
party  to  make  a  contract  which  should  control  or  embarrass  their  legislative 
powers  and  duties.  Their  enactments  in  their  legislative  capacity  are  to  have 
the  same  effect  upon  their  individual  acts  as  upon  those  of  any  other  persons, 
or  the  public  at  large,  and  no  other  effect.  The  liability  of  the  defendants, 
therefore,  upon  the  covenant  in  question  must  be  the  same  as  if  it  had  been  en- 
tered into  by  an  individual;  and  the  effect  of  the  by-law  upon  the  same,  as  if 
that  by-law  had  been  an  act  of  the  state  legislature.  The  court  then  held 
that  the  by-law  repealed  the  covenant,  and  that  the  defendant  was  not  lia- 
ble thereon;  citing  Brewster  v.  Kitchin,  1  Ld.  Raym.  317,  320,  to  this  ef- 
fect: '* '  B'or  the  difference  when  an  act  of  parliament  will  amount  to  a  repeal 
of  a  covenant  and  when  not  is  this:  When  a  man  covenants  not  to  do  a  thing 
which  was  lawful  for  him  to  do,  and  an  act  of  parliament  comes  after  and 
compels  him  to  do  it,  then  the  act  repeals  the  covenant,  and  vice  versa.^  But 
when  a  man  covenants  not  to  do  a  thing  which  was  lawful  at  the  time  of  the 
covenant,  and  afterwards  an  act  makes  it  unlawful,  the  act  does  not  repeal 
the  covenant."  And  these  cases  have  been  since  followed  in  New  York,  and 
have  never  been  questioned:  Mayor  v.  Railioad  Co.,  32  N.  Y.  261;  Brit- 
ton  V.  Mayor,  etc.,  21  How.  Pr.  251;  In  re  Albany  8t,  6  Abb.  Pr.  273.  It 
would  seem  to  follow  from  what  has  been  already  said  that  the  city  lost  no 
rights  and  forfeited  no  property  by  the  exercise  of  its  undoubted  police  pow- 
ers. It  was  a  public  legislative  power  vested  in  it,  to  be  exercised  for  the 
purpose  of  securing  and  promoting  the  health,  peace,  and  good  order  of  the 
city,  and  it  could  not  be  fettered  in  any  manner,  either  by  contract  or  other- 
wise. It  is  true,  the  burial  of  the  dead  at  the  place  in  question  was  lawful 
at  the  date  of  the  deed,  but  the  common  council,  by  the  passage  of  the  ordi- 
nance, rendered  it  unlawful.  Now,  assuming  this  deed  to  have  been  made 
upon  a  condition  subsequent,  if  this  ordinance  had  been  in  force  at  the  date 
of  the  deed,  the  condition  would  have  been  unlawful,  and  the  grantee  would 
have  taken  the  estate  f  rv.ed  from  the  condition.     Weathersbyv,  Weathersby,  13 
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Smedea  &  M.  685;  Rof/ers  v.  Sebastian  County,  21  Ark.  440;  RandaU  v.  Mar-- 
ble,  69  Me.  310;  Jiarksdale  v.  Elam,  30 Miss.  694.  And  there  is  authority  for 
holding  that  the  same  result  follows  where  there  is  a  change  in  the  govern- 
ment and  it  becomes  illegal  or  contrary  to  the  policy  of  the  laws.  WJieeler  y. 
Moody ^  9  Tex.  372.  And  the  same  principle  seems  to  be  recognized  in  Dams 
V.  Gray  J  16  Wall.  203,  where  the  head-note  is  as  follows:  ••Where  the  state 
of  Texas  had  made  to  a  railroad  company  a  large  grant  of  lands,  defeasible 
if  certain  things  were  not  done  within  a  certain  time  by  the  company,  the  fact 
that  the  so-called  secession  of  the  state,  and  her  plunging  into  the  war  and 
prosecuting  it,  rendered  it  impossible  for  the  company  to  fuIQll  the  conditions 
in  law.  abrogated  them."  The  rulings  of  the  court  below  being  inconsistent 
with  what  is  here  said,  the  same  were  erroneous.  The  judgment  will  there- 
fore be  reversed,  and  the  cause  remanded  for  a  new  trial. 

ON  MOTION  FOR  BEHEAKINQ. 
(July  2, 1888.) 

Sthahan,  J.  Counsel  for  respondent,  on  this  application,  contend  that  the 
city  of  Portland  could  not,  by  prohibiting  the  burial  of  the  dead  within  the 
corporate  limits  of  the  city,  destroy  the  alleged  condition  upon  which  the  city 
held  the  property,  and  thus  by  her  own  act  defeat  the  condition  and  hold  the 
property  freed  from  it.  All  of  the  authorities  cited  in  the  opinion  as  to  the 
effect  of  a  condition  if  unlawful  when  made,  or  if  it  become  afterwards  unlaw- 
ful, are  against  counsel's  position.  But,  by  oversight,  the  opinion  does  not 
contain  a  clear  statement  of  the  facts  on  this  point.  Section  12  of  ordinance 
3983  makes  it  penal  to  inter  a  dead  body  in  any  lot,  place,  or  premises  within 
the  corporate  limits  of  the  city  of  Portland.  This  ordinance  was  passed  and 
approved  on  the  13th  day  of  October,  1883.  At  that  time  the  demanded  prem- 
ises were  not  within  the  corporate  limits  of  the  city,  but  afterwards,  on  the 
25th  day  of  November,  1885,  (Acts  1885,  pp.  103, 104,)  tlie  legislature  passed 
an  act  enlarging  the  boundaries  of  the  city  so  as  to  include  the  property  in 
controversy.  The  ordinance  prohibiting  the  burial  of  the  dead  within  the 
corporate  limits  of  the  city  thus  became  operative  over  the  new  territory  in- 
cluded in  the  city,  but  not  by  the  act  of  the  corporate  authorities  of  the  city 
of  Portland.  It  was  by  the  act  of  the  legislature  extending  and  enlarging  the 
corporate  limits  of  the  city  that  said  ordinance  was  made  to  affect  the  property 
in  controversy.  I  think  the  effect  would  be  the  same  in  either  case;  but  un- 
der these  facts  it  cannot  be  said  tiiat  the  ordinance  in  question  was  made  oper- 
ative on  this  property  by  the  immediate  act  of  the  city  or  its  officers,  I  have 
carefully  re-exau^ined  the  conclusions  already  announced,  and  do  not  find  any 
sufficient  reason  to  change  or  modify  them.  The  motion  for  rehearing  must 
therefore  be  denied. 


ae  Or.  363)  .  .      ,        T^  ^      , 

AiNSLTB  et  aL  v,  Kohn  et  al 
{Supreme  Court  of  Oregon.    June  7,  loaS.) 

L  Mechanic's  Libn— Repeal  op  Law—Eppect  qs  Claim  not  Dtte. 

Where  a  statute,  which  gave  to  mechanics  and  others  a  lien  upon  buildings  and 
other  structures  for  work  done,  and  material  furnished  in  the  construction  thereof, 
was  repealed  bv  another  statute,  which  also  gave  such  lien,  and  provided  that  noth 
ing  contained  therein  should  affect  any  lien  theretofore  aoqnired,  but  that  the  same 
should  be  enforced  b^  the  provisions  of  the  repealing  act,  and  parties  had  furnished 
such  work  and  material  during  the  existence  of  the  repealed  statute,  and  were  en- 
^ged  in  furnishing  such  work  and  material  at  the  time  of  the  repeal,  and  con- 
tinued thereafter  so  to  do,  and  would  have  had  such  lien  to  the  extent  of  the  orig- 
inal contract  price,  or  of  any  InstaUment  thereof,  to  become  due  thereon  in  accora- 
ance  with  the  terms  of  the  original  contract,  by  giving  written  notices  to  the  em- 
ployer of  the  nature  and  extent  of  their  claims  against  the  original  contractor,  and 
the  repeal  of  the  former  statute,  and  adoption  of  the  subsequent  one,  took  place  be- 
fore  Buoh  an  Installment  became  due,  htld,  that,  notwithstanding  such  written  no 
v.l9p.no.2— 7 
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tice  had  not  been  given,  the  lien  proyided  in  the  repealing  aet  wotild,  upon  a  c 
pliance  wtth  its  provisions,  attach  in  favor  of  such  parties  to  the  extent  of  such  in- 
stalhnent. 

2.  Same. 

Held,  also,  that,  as  the  later  statute  had  dispensed  with  the  necessity  of  giving 
to  the  employer  the  written  notice,  the  lien  would  attach  without  i( 

8.  Same — ^Whbn  Claim  must  be  Filed. 

Held  that,  under  section  5  of  the  act  of  the  legislative  assembly  of  the  state,  en- 
titled ^^  An  act  for  securing  liens  for  mechanics,  laborers,  material-men,  and  others, 
and  prescribing  the  manner  of  their  enforcement;"  approved  February  14, 1886^— 
parties  claiming  the  benefit  of  said  act,  on  account  of  labor  performed  or  material 
furnished  in  the  construction  of  a  building,  except  the  original  contractor,  were 
only  required  to  file  their  claims  within  80  days  after  the  completion  of  the  build- 
ing, when  the  labor  was  performed  or  material  furnished  for  the  purpose  of  com- 
pleting it. 

4.  Same— Statement  to  be  Filed— Includes  What. 

Held,  that  reouiring  a  claim  to  be  filed  containing  a  true  statement  of  the  de- 
mands, as  proyided  for  in  said  section  5,  is  not  to  be  construed  sis  necessarily  mean- 
ing an  itemized  statement;  nor  that  the  provision  in  said  section  5,  requiring  to  be 
filed  a  claim  containing  a  true  statement  of  the  demand,  "*  after  deducting  all  just 
credits  and  offsets,  **  is  to  be  construed  as  meaning  that  the  statement  shall  contain 
those  veritable  words ;  nor  that  the  requirement  in  said  section  5  that  the  claim 
shall  be  verified  by  oath  of  the  claimant,  or  some  other  person  having  knowledge 
of  the  facts,  is  to  be  construed  as  meaning  that  such  verification  shall  be  signed  by 
the  claimant,  or  such  other  person,  and  that  if  the  statement  of  the  demand  was 
true  as  a  matter  of  fact,  and  was  shown  to  have  been  verified  by  the  oath  of  the 
claimant  or  other  person  having  knowledge  of  the  facts,  before  an  officer  authorized 
to  administer  an  oath,  it  would  be  entirely  sufficient. 

(SyllaJnis  by  the  CovrL 

Appeal  from  circuit  court,  Multnomah  county. 

H.  B.  Nicholas,  for  appellant.  Emmons  tS:  Emmons  for  Thompson,  De 
Hart  &  Go.    Dolph,  Bellinger,  Mallorj/f  <&  SimoUf  for  Mrs.  Kohn. 

Thayer,  J.  This  appeal  is  from  a  decree  of.  the  circuit  court  for  the  county 
of  Multnoraiih,  rendered  in  a  suit  in  which  said  George  Ainslie  &  Co.  were 
plaintiffs  and  James  Loynachan,  Bertha  Kohn,  Thompson,  De  Hart  &  Co.,  J. 
C.  Bayer,  and  John  Turnbull  were  defendants.  The  suit  was  brought  to 
foreclose  a  mechanic's  lien  which  the  plaintiffs  claimed  to  have  upon  certain 
premises,  situated  in  the  city  of  Portland,  owned  by  said  Bertha  Kohn.  They 
alleged  in  their  complaint  in  the  suit,  in  substance  that  during  the  month  of 
June,  1885,  the  defendant  Loynachan  was  building  and  constructing  a  double 
tenement  house  for  said  Bertha  upon  the  premises  referred  to,  and  that  durr 
ing  such  times,  Including  the  time  between  the  1st  and  18th  days  of  said 
month,  and  while  said  house  was  in  course  of  construction,  they  furnished, 
sold,  and  delivered  to  said  Loynachan,  upon  a  contract  they  made  with  him* 
doors,  sash,  and  other  material,  and  did  certain  glazing  and  mill  work  for 
the  completion  of  the  said  houde,  amounting  in  value  to  the  aggregate  sum  of 
$683;  that  the  said  mateiial  was  furnished  and  said  work  done,  from  time  to 
time,  as  required  in  the  construction  of  the  liouse,  up  to  and  including  the 
18th  day  of  June  1885,  at  which  time  said  Loynachan  completed  said  build- 
ing; that  the  said  material  so  furnished,  and  work  done,  were  used  and  en- 
tered into  the  construction  of  the  said  house,  and  became  a  part  of  it;  that  the 
plaintiffs,  on  the  7th  day  of  July,  1885,  and  within  30  days  after  the  comple- 
tion of  said  building,  and  within  30  days  after  they  had  ceased  to  furnish  said 
material,  and  do  said  work  therefor,  duly  filed  with  the  clerk  of  Multnomah 
county  a  claim  containing  a  true  statement  of  their  said  demand,  after  de- 
ducting all  just  credits  and  offsets,  and  containing  the  other  matters  required 
bylaw  to  be  stated;  which  claim  was  duly  verified,  and  which  the  said  clerk 
duly  recorded  in  the  proper  book  kept  by  him  in  his  office  for  that  purpose. 
Tliey  also  alleged  in  the  complaint  that  the  defendants  Thompson,  De  Hart  & 
Co.,  Bayer,  and  Turnbull  had,  or  claimed  to  have  some  claim  or  lien  upon 
said  premises.    The  latter  defendants  severally  filed  answers  in  said  suit  set- 
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ting  forth  the  nature  of  the  liens  claimed  by  them  respectively.  Said  Thomp- 
son, De  Hart  &  Co.  alleged  in  their  answer,  in  substance,  that  on  and  be- 
tween the  16th  day  of  March  and  the  17th  day  of  June,  1885,  and  while  said 
defendant  Loynachan,  was  building  and  constrncting  tlie  house  mentioned 
and  referred  to  in  said  complaint,  they  furnished,  sold,  and  delivered  to  said 
Loynachan,  to  be  used  in  the  construction  and  erection  of  said  building,  cer- 
tain material  of  the  reasonable  and  agreed  value  of  $268.53,  which  sum  he 
promised  and  agreed  to  pay  them  upon  the  deli  very  thereof;  that  said  material 
was  furnished  from  time  to  time,  as  required  in  the  construction  of  the  build- 
ing«  up  to  and  including  the  17th  day  of  June,  1885,  at  which  time  it  was 
completed;  that  the  said  material  was  used  and  entered  into  the  construction 
of  the  building,  and  became  a  part  of  it;  that  no  part  of  said  $263.53  bad  been 
paid;  that  said  defendants,  on  the  25th  day  of  June,  1885,  filed  with  the  clerk 
of  Multnomah  county,  in  due  form,  a  claim  for  said  amount,  with  a  state- 
ment containing  a  notice  of  intention  to  hold  a  lien  upon  said  premises,  for 
its  payment,  and  that  said  clerk  duly  recorded  said  claim  in  a  book  kept  for 
that  purpose  in  his  oifice.  The  other  defendants  referred  to  claimed  in  their 
answers  liens  upon  the  said  premises  for  work  and  material  furnished  by  them 
respectively  in  the  construction  of  said  house,  but  as  their  claims  are  not  in 
question  on  this  appeal,  it  is  not  necessary  to  mention  the  facts  set  out  therein. 
The  defendant  Bertha  Kobn  filed  an  answer  to  the  complaint,  in  which  she 
denied  that  said  Loynachan  was  constructing  the  house  for  her  in  June,  1885, 
or  that  plaintiffs  furnished  any  material  or  work  for  said  house  later  than 
June  1st  of  that  year,  and  she  denied  any  knowledge  or  information  sufficient 
to  form  a  belief  as  to  whether  any  statement  or  notice  of  claim  against  the 
premises  was  filed  with  the  clerk  of  said  county  of  Multnomah.  She  alleged 
in  her  answer  that  the  said  house  was  built  under  a  contract  entered  into  be- 
tween her  and  said  Loynachan  March  2,  1885,  and  was  completed  prior  to 
June  Ist  of  that  year,  and  that  she  never  received  any  notice  of  plaintiff's 
claim.  The  case  was  referred  to  a  referee  to  find  the  facts  and  conclusions  of 
law,  and  the  referee  appointed  for  that  purpose  found  against  said  plaintiff, 
and  also  against  the  said  defendants  Thompson,  De  Hart  &  Co.,  and  his 
report  thereon  having  been  confirmed  by  the  said  circuit  court,  the  decree  was 
entered  in  accordance  therewith,  from  which  the  said  appeal  is  taken.  The 
proofs  submitted  to  the  referee  showed  that  said  Loynachan,  on  the  2d  day 
of  March,  1885,  agreed  in  writing  with  Mrs.  Kohn  to  furnish  all  the  various 
kinds  of  materials  and  labor  (except  plumbing  and  gas-fitting,  staining,  var- 
nish, painting,  graining,  sewers,  drains,  lathing,  and  plastering)  necessary  to 
erect  and  completely  finish  the  building  referred  to  in  the  pleadings.  The 
work  was  to  be  under  the  superintendence  of  architects,  was  to  be  pushed 
fast  enough  to  insure  its  final  conipletion  by  the  1st  of  June,  1885,  and  Loy- 
nachan was  to  pay  five  dollars,  for  each  day  delayed  beyond  that  time.  The 
contract  price  was  $3,695,  to  be  paid  in  four  installments  as  the  work  pro- 
gressed: the  last  one,  $1,295,  was  to  be  made  when  the  building  was  entirely 
finished  and  accepted  by  Mrs.  Kohn,  or  the  superintending  architect  for  her. 
The  architect  had  power  to  stop  and  report  any  work  or  materials  not  in  ac- 
cordance with  the  drawings  and  specifications.  Loynachan  commenced  the 
work  as  agreed  upon  in  the  writing,  and  on  the  3d  day  of  March,  1885,  en- 
tered into  a  contract  with  the  plaintiffs  that  they  should  furnish  the  mill 
work,  glass,  and  do  the  glazing  on  said  house  for  $1,268,  $600  to  be  paid  after 
delivery  of  the  cornice  lumber,  the  brackets,  window-frames,  and  outside 
finish;  the  balance  after  the  completion  of  the  building.  The  plaintiffs  fur- 
nished the  said  mill  work,  and  did  the  glazing  for  the  house  under  the  said 
contract  with  Loynachan,  betwieen  the  3d  of  March  and  the  1st  of  June,  1885, 
excepting  that  light  was  put  in  the  transom,  and  the  seat  on  the  water-closet 
was  changed  by  Loynachan,  at  the  direction  of  the  architect,  and  finished  by 
plaintiffs  after  June  1st  said  year.    Loynachan  paid  plaintiffs  on  account  upon 
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said  contract,  on  the  4tb  day  of  May,  1885,  S600.  The  plaintiffs  famished 
two  openings  of  inside  blinds,  and  changed  the  front  doors  to  glass,  in  ad- 
dition to  the  material  furnislied  under  the  contract,  which  material  went  into 
said  hotise,  and  was  of  the  value  of  i$15.19,  and  which  was  done  prior  to  June 
1,  1885.  The  plaintiffs  filed  with  the  county  clerk  of  Multnomah  county.  Or., 
on  July  7,  1885,  a  statement  of  a  claim  for  materials  furnished  in  the  con- 
struction of  said  house  for  said  $568,  balance,  and  for  $15.19,  said  extra  ma- 
terial furnished,  which  was  duly  recorded  as  alleged  in  their  complaint.  The 
defendants  Thompson,  De  Hart  &  Go.  furnished  said  Loynachau  hardware 
between  the  16th  day  of  March  and  the  17th  day  of  June,  1885,  of  the  value 
of  $263.53,  which  the  latter  used  in  the  construction  of  said  house  under  his 
said  contract  with  Mrs.  Kohn,  and  on  the  25th  day  of  June,  1885,  filed  a  state- 
ment of  their  claim  against  the  said  premises  therefor,  which  was  duly  re- 
.  corded  as  alleged  in  their  answer  in  the  suit;  that  the  house  was  completed 
by  Loynachan  about  the  10th  of  June,  1885,  except  some  slight  changes  and 
alterations;  that  the  ai'diitect  accepted  the  house  as  finished  by  Loynachan  on 
June  18,  1885,  and  Mrs.  Kohn,  on  the  20th  day  of  June,  1885,  paid  to  Loy- 
nachan the  said  last  installment  of  $1,295.  She  had,  however,  been  in  pos- 
session of  the  house  from  about  the  5th  of  June,  1885,  her  son  Marcus  having 
slept  there  from  that  time,  and  she  moved  into  it  her  entire  furniture  by 
about  the  15th  day  of  June,  1885.  Two  objections  were  made  to  each  of  said 
claims.  The  one  was  that  they  were  defective  in  form  and  substance,  and 
the  other,  that  they  were  not  filed  for  record  within  the  time  required  by  the 
statute.  Upon  oiie  or  both  of  these  grounds  the  learned  referee  held  that 
neither  claim  constituted  a  lien  upon  the  premises  in  question. 

It  appears  that  while  the  work  was  in  progress,  the  mechanic's  lien  act  of 
1874  was  superseded  by  that  of  1885.  The  latter  act  went  into  effect  May 
22,  1885,  but  it  expressly  provides  that  liens  acquired  under  the  act  of  1874 
may  be  enforced  under  its  provisions.  Counsel  for  the  respondent,  suggest 
however,  whether,  as  the  alleged  lien  attached  under  said  act  of  1874,  it  was 
not  essential  that  the  notice  required  by  that  act  of  the  nature  and  extent  of 
the  claim  against  the  original  contractor  should  not  have  been  given  to  the 
employer  of  such  contractor  (Mrs.  Kohn.)  I  have  no  doubt  but  that  where  the 
right  to  a  lien  in  such  cases  lias  been  lost  by  a  failure  to  comply  with  the  con- 
ditions of  an  existing  statute  it  will  not  be  reviewed  by  a  subsequent  statute. 
Where,  however,  the  time  for  tlie  performance  of  the  conditions  has  not  ex- 
pired when  the  statute  imposing  them  is  superseded,  and  the  right  is  preserved 
by  the  subsequent  act,  it  must  be  perfected,  if  at  all,  under  tlie  provisions  of 
the  latter.  The  written  notice  required  to  be  given  was  dispensed  with,  and 
the  lien  would  therefore  attach  without  it,  unless  the  right  to  the  lien  bad 
been  lost  when  the  latter  act  took  effect.  By  not  giving  the  notice,  while  the 
act  of  1874  was  in  force,  the  payments  made  by  Mrs.  Kohn  during  that  time 
of  the  installments  due,  in  accordance  with  the  terms  of  her  contract  with 
Loynachan,  were  relieved  from  all  claim  to  such  lien,  but  it  continued  to  ex- 
ist so  as  to  bind  to  the  extent  at  least  of  the  deferred  payments.  The  objec- 
tion that  the  claims  were  not  filed  for  record  within  the  time  required  by  the 
act  of  1885  is  clearly  untenable.  The  lien  is  expressly  given  by  section  3669, 
Code,  and  the  party  claiuiing  the  benefit  of  it,  save  the  original  contractor,  is 
only  required  to  file  the  claim  within  30  days  after  the  completion  of  the  struct- 
ure, or  after  he  has  ceased  to  labor  thereon  from  any  cause,  or  after  he  has 
ceased  to  furnish  materials  therefor.  Section  3673,  Code.  Such  is  not  the 
strict  language  of  the  latter  section,  but  I  think  that  it  should  be  construed 
to  mean  that  the  claim  may  be  properly  filed  within  30  days  after  the  comple- 
tion of  the  building,  when  it  is  for  labor  and  material  furnished  for  that  pur- 
pose. Section  3678,  Code,  which  provides  "that  no  payment  by  the  owner ^f 
the  building  or  structure  to  any  original  or  subcontractor,  made  before  30 
days  from  the  completion  of  the  building,  shall  be  valid  for  the  purpose  of  d^ 
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f eating  or  discharging  any  lien  created  by  this  act  in  favor  of  any  workman, 
laborer,  lumber  merchant,  or  inater.al-man,"  etc,  shows  plainly  that  the  con- 
struction of  the  preceding  section  indicated,  is  correct.  Whether,  then,  the 
claims  were  tiled  within  30  days  aft.  r  the  work  and  material  were  furnished, 
is  unimportant,  provided  it  was  done  within  30  days  alter  the  house  was  com- 
pleted. George  Ainslie  &  Co/s  claim  was  filetl  for  record  July  7, 1885,  and 
Thompson,  De  Hart  &  Co/s  claim  was  filed  June  25,  1885.  The  referee 
found  that  the  building  was  completed  by  Loynachan  about  the  lOtb  of  June, 
1885,  except  some  changes  made  subsequently;  that  the  architect  accepted  it 
on  June  18,  1885,  and  that  Mrs.  Kohn,  on  tiie  20th  of  June,  1885,  paid  to 
Loynachan  the  balance  due  him  of  $1,295,  and  t  think  that  the  finding  of  the 
referee  as  to  the  time  the  building  was  completed,  is  fully  sustained  by  the 
testimony.  Nor  do  I  believe  that  the  objection  to  the  form  and  substance  of 
the  claims  is  well  taken.  The  counsel  for  the  respondent  insists  that  the 
party  claiming  the  benefit  of  the  act  in  question  must  file  with  the  county 
clerk  an  itemized  statement  of  his  account.  The  language  of  the  act  is  that  it 
shall  be  the  duty  of  the  claimant  to  file  with  the  county  clerk,  etc.,  "a  claim 
containing  a  true^  statement  of  his  demands,  after  deducting  all  just  credits 
and  offsets,  the  name  of  the  owner,  or  reputed  owner,  if  known,  and  also  the 
name  of  the  person  by  whom  he  was  employed,  or  to  whom  he  furnished  the 
materials,  and  also  a  description  of  the  pro|)erty  to  be  charged  with  said  lien, 
sulllcient  for  identification,  which  claim  shall  be  verified  by  the  oath  of  him- 
self or  some  other  person  having  knowledge  of  the  facts. ''  Section  3673,  Code. 
Section  3674,  Code,  provides  that:  *Hhe  county  clerk  shall  record  said  claim 
in  a  book  kept  for  that  purpose,  which  records  shall  be  indexed  as  deeds  and 
other  conveyances  are  required  by  law  to  be  indexed,  and  for  which  he  shall 
receive  the  same  fees  as  are  allowed  by  law  for  recording  deeds  and  other  in- 
struments. "  The  words  **a  claim  containing  a  true  statement  of  hisdemand" 
do  not  imply  that  the  claim  should  contain  an  itemized  statement.  "De- 
mand," as  used  in  the  act,  evidently  mccins  the  thing  claimed  as  due,  which, 
in  this  class  of  cases,  is  a  sum  of  money,  and  a  statement  of  the  demand 
would  be  a  recital  of  facts  out  of  which  it  arises.  Ainslie  &  Co.  say  that  they 
furnished,  sold,  and  delivered  to  Loynachan  for,  etc.,  all  the  sash,  etc.,  and 
did  all  the  necessary  glazing  and  all  the  necessary  mill  work  required  for,  etc., 
which  was  reasonably  worth  $668,  and  that  there  was  due  and  owing  from 
Loynachan  said  sum,  on  account  of  said  work  and  material,  and  that  they 
claim  and  intend  to  hold  a  lien  upon  certain  premises  to  secure  the  payment 
of  said  sum.  This  certainly  was  'a  claim^  containing  a  statement  of  their 
demand."  So  Thompson,  Da  Hart  &  Co.  said  that,  by  virtue  of  a  contract 
made  with  Loynachan,  they  I  urn. shed  and  supplied  certain  hardware  and  ma- 
terials for,  etc.;  that  the  contract  and  reasonable  price  was  $263.53;  that  said 
sum  was  due^  and  it  was  their  intention  to  hold  a  lien  upon  certain  premises 
therefor.  This,  also,  was  "a  claim  containing  a  statement  of  their  demand." 
The  statute  evidently  did  not  intend  to  require  more  than  a  general  statement 
of  the  matter  to  he  recorded.  To  compel  a  party  to  have  a  record  made  of  all 
the  7ninntia  of  a  claim,  with  the  same  particularity  of  that  of  a  deed,  would 
impose  upon  him  an  unnecfs.sary  burden,  and  would  serve  no  useful  purpose. 
The  reason  advanced  by  the  counsel  for  requiring  an  itemized  statement  of 
their  account  to  be  made  is  that  subcontractors  and  material-men  are  entitled 
to  no  more  than  the  fair  market  value  for  their  work  and  material  furnished 
on  the  credit  of  the  building,  and  hence  the  owner  should  be  informed  by  the 
claim,  so  that  he  may  make  the  necessary  inquiries  to  satisfy  himself  of  its 
justice  as  a  lien  on  his  profi^rty.  T^his  reiison,  viewed  from  a  theoretical 
stand-point,  appears  specious;  but  practiailly  it  has  no  foundation  whatever. 
The  persons  who  supply  labor  and  materials  in  such  cases  have  ordinarily  no 
opportunity  to  obtain  an  unjust  lien  upon  the  property.  The  contractor  is  in- 
terested with  bargaining  with  them  upon  the  most  advantageous  terms  to 
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himself,  as  to  price.  He  knows  what  he  receives,  and  unless  he  collades  with 
them  to  cheat  the  owner,  they  are  not  able  to  obtain  an  unfair  equivalent  tpr 
what  they  furnish;  and  experience  has  shown  that  the  collusion  has  more 
often  existed  between  the  owner  and  the  contractor,  to  defraud  laborers  and 
material-men,  Chan  between  the  latter  and  the  contractor.  The  owner  has  it 
in  his  power  to  protect  himself  from  being  cheated.  He  can  do  as  Mrs.  Kohn 
did  in  this  case:  exact  from  the  contractor  a  bond  of  indemnity  against  loss. 
Mrs.  Kohn  could  very  easily  have  secured  Ainslie  &  Co.  and  De  Hart  &  Co. 
the  payment  of  their  claims.  If,  before  making  to  Loynachan  the  last  pay- 
ment, the  $1,295  paid  on  the  20th  of  June,  1885,  she  had  instituted  an  in- 
quiry as  to  whether  or  not  the  labor  and  material,  which  had  gone  into  her 
house,  had  been  paid  for,  she  would  readily  have  found  out  the  true  condition 
of  affairs.  Instead  of  doing  that,  and  without  waiting  the  30  days  after  the 
completion  of  the  building,  as  required  by  statute,  she  paid  Loynachan  off, 
and  he  decamped,  leaving  the  claims  unliquidated.  That  kind  of  course  has 
been  instrumental  in  producing  difficulties  and  contentions  in  this  class  of 
cases.  The  owner  has  usually  let  the  contract  for  the  construction  of  his 
building  to  the  lowest  bidder,  without  regard  to  his  standing  or  responsibility, 
and  has  taken  no  care  or  thought  about  the  laborers  and  material-men  getting 
their  pay.  The  contractor  has  often  been  an  itinerant,  and  through  persua- 
sion and  importunity,  and  sometimes,  by  compromise  with  the  owner,  ob- 
tained his  pay,  and  then  "silently  folded  his  tent"  and  departed.  Such  a 
course  is  well  calculated  to  occasion,  and  has  occasioned,  great  injustice.  The 
legislative  assembly  of  the  state  has  realized  the  fact,  and  adopted  one  statute 
after  another  to  correct  the  abuse;  but  in  many  instances,  through  the  self- 
ishness and  cunning  of  the  owners  of  the  buildings  constructed,  the  loose  and 
careless  mode  pursued  in  securing  rights  under  the  statute,  and  the  extreme 
technicality  maintained  by  the  courts  in  administering  its  provisions,  the  rem- 
edy devised  has  been  ineffectual.  It  is  high  time  such  practices  should  be  dis- 
countenanced, and  persons  who  procure  buildings  to  be  constructed  were 
made  to  understand  that  they  owe  some  obligation,  at  .least,  to  those  who  do 
the  labor  and  furnish  the  material  therefor.  The  latter  class,  must,  it  is  true, 
in  order  to  preserve  the  lien  provided  by  the  statute,  comply  with  its  terras. 
But  no  such  nice  compliance  as  often  insisted  upon  is  absolutely  essential  to 
the  preservation  and  enforcement  of  the  lien.  The  statute  is  remedial  in  its 
nature,  and  should  receive  a  reasonable  construction. 

The  respondent's  counsel  also  objects  to  Ainslie  &  Co.'s  claim  upon  the 
grounds  that  the  statement  of  their  demands  is  untrue;  that  it  states  that  they 
furnished  the  material  between  June  1  and  June  18,  1885.  I  do  not  think 
that  is  a  correct  version  of  the  statement,  although  it  is  couched  in  such  awk- 
ward language  that  such  an  inference  might  be  drawn  therefrom. 

By  a  close  inspection  of  the  instrument,  however,  it  will  be  observed  that 
the  material  was  furnished  during  the  construction  of  the  building,  and  that 
Loynachan  made  the  contract  on  the  2d  day  of  March,  1885,  and  then  pro- 
ceeded to  construct  and  finish  it.  The  language  of  the  statement  is  "tliat 
during  the  construction  of  said  building  the  undersigned,  etc.,  furnished,  sold, 
and  delivered  to  him,  the  said  James  Loynachan,  for,  etc.,  all  the  sash,  etc., 
and  did  all  the  necessary  glazing,  etc.,  required  for,  etc.,  which  was  reason- 
ably worth  $668."  If  the  statement  had  stopped  here,  it  would  be  implied 
therefrom,  without  doubt,  that,  the  work  and  material  were  furnished  during 
the  said  time  Loynachan  was  performing  his  said  contract;  but  the  draughts- 
man of  the  statement  added  the  following  words  thereto:  "And  was  so  fur- 
nished, done,  and  performed  on,  during,  and  between  the  1st  and  the  18th  days 
of  June,  1885."  It  might  be  inferred  from  these  words  that  the  work  and 
material  were  furnished  at  the  particular  time  above  specified.  It  is  evident, 
liowever,  that  the  draughtsman  did  not  intend  to  convey  that  meaning,  but 
meant  in  fact  that  the  sale  and  delivery  of  the  articles,  and  doing  the  work,  were 
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completed  at  that  time.  The  language  employed  in  a  subsequent  part  of  the 
statement  serves  to  confirm  this  view.  He  there  says,  in  an  independent 
paragraph,  "that  all  of  the  material  and  work  hereinbefore  mentioned  was 
furnished  from  time  to  time  as  required,  and  up  to  and  including  the  Idth 
day  of  June,  1885,  when  the  said  buiiding  was  completed,  and  the  said  Geo. 
Ainslie  &  Co.  ceased  to  furnished  material  thereon  or  therefor."  The  coun- 
sel for  the  respondent  objects  to  Thompson,  De  Hart  &  Co.'s  claim  upon  the 
grounds  that  the  statement  of  the  demand  does  not  show  it  to  be  a  true  state- 
ment of  it  after  deducting  all  just  credits  and  offsets,  and  that  the  verification 
thereof  is  not  signed  by  the  party  making  it.  The  proofs  in  the  suit  show 
that,  as  a  matter  of  fact,  the  claim  contained  a  true  statement  of  the  demand, 
and  it  purports  on  its  face  to  be  a  true  statement  of  the  demand,  and  it  is  ver- 
ified to  that  effect;  that  it  is  just  and  true,  after  deducting  all  proper  credits 
and  offsets.  That  seems  to  me  to  be  sufiicient.  The  verification  does  not  ap- 
pear to  have  been  signed  by  the  party  making  it;  but  I  do  not  think  that  is 
sufficient  ground  of  objection  to  the  claim.  The  statute  does  not  require  any 
particular  form  of  verifiaition.  It  merely  requires  that  the  claim  shall  be 
verified  by  the  oath  of  the  claimant,  or  of  some  other  person  having  a  knowl- 
edge of  the  facts;  and  the  certificate  of  Mr.  Emmons,  notary  public  for  Ore- 
gon, attested  by  his  signature  and  notarial  seal,  shoWs  that  Mr.  E.  J.  De  Hart, 
one  of  the  claimants,  did  verify  the  claim  in  question.  I  am  unable  to  dis- 
cover any  valid  objections  to  the  two  claims  considered.  They  are  for  work 
and  material  used  in  the  construction  of  the  respondent's  building,  which  she 
is  enjoying  the  benefit  of,  and  her  plea  that  she  has  paid  Loynachan  for  it  is 
unavailing.  The  payment  to  him  did  not  relieve  her  property.  She  had  no 
right,  although  a  woman,  to  be  persuaded  by  a  knave  to  pay  him  money  wliich 
belonged  to  others.  The  decree  appealed  from  ro  ust  be  modified  so  as  to  allow 
said  George  Ainslie  &  Co.  and  Thompson,  De  Hart  &  Co.  etich  a  decree  for 
the  amount  of  their  respective  claims;  but,  in  View  of  all  the  facts  of  the  case, 
they  should  not  be  allowed  to  recover  costs.  Each  of  the  parties,  appellant 
and  respondent,  must  pay  their  own  costs  and  disbursements,  in  both  courts. 

OK  REHEARING. 
(July  28,.  1888.) 

Thayer,  J.  The  counsel  for  the  respondent  Bertha  Kohn  ask  for  a  re- 
hearing in  this  case  upon  the  grounds— First,  that  no  judgment  has  ever  been 
recovered  against  the  original  contractor,  James  Loynachan;  seeond,  that  the 
contract  for  the  building,  entered  into  between  Bertha  Kohn  and  Loynachan, 
was  executed  prior  to  the  time  the  act  of  1885  went  into  effect;  and  by  the 
terms  of  the  contract  of  building  Mrs.  Kohn  w&s  absolutely  bound  to  pay 
Loynachan  the  amount  therein  provided,  at  a  certain  time;  and  that  there 
was  no  way  ia  which  she  could  retain  any  part  of  the  contract  price  for  the 
benefit  of  the  appellants;  third,  that  the  statement  of  Ainslie  &  Co.  was  un- 
true in  that  they  state  that  they  furnished  material  of  the  value  of  $668,  and 
that  nothing  was  paid,  while  the  evidence  tended  to  establish  that  the  ma- 
terial they  furnished  was  of  the  value  of  $1,268,  and  that  $600  was  paid  by 
Loynachan;  hnd,  fourth,  that  the  evidence  establishes  the  fact  that  the  build- 
ing was  completed  in  June,  1885,  and  that  Ainslie  &  Co.  were  too  late  in  fil- 
ing their  notice. 

I  have  carefully  considered  these  various  points,  and  am  of  the  opinion  that 
they  are  not  tenable.  The  act  does  not  require  that  a  judgment  shall  be  re- 
covered against  the  original  contractor.  It  provides  "that  all  persons  person- 
ally liable,  and  all  lienholders  whose  claims  have  been  filed  for  record,  etc., 
and  all  other  persons  interested  in  the  matter  in  controversy,  or  in  the  prop- 
erty sought  to  be  charged  with  the  lien,  may  be  made  parties;  but  such  as  are 
not  made  parties  shall  not  be  bound  by  such  proceedings."  If  the  act  had  re- 
quired the'  recovery  ot  such  judgments,  its  efficacy  as  a  remedy  could  always 
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be  defeated  by  the  act  of  the  original  contractor.  He  would  only  have  to  go 
out  of  the  state  and  remain,  in  order  to  prevent  the  enforcement  of  the  lien, 
as  the  service  of  summons  could  not  be  made  upon  him;  in  such  a  case,  by  its 
publication.  The  legislature  could  not  have  intended  that  the  enforcement 
of  the  lien  must  depc'nd  upon  any  such  condition.  If  it  had,  it  certainly  would 
have  provided  for  the  recovery  of  the  judgment  in  some  manner,  where  per- 
sonal service  of  summons  could  not  be  had.  The  contract  for  the  building 
having  been  executed  prior  to  the  time  the  act  of  1885  went  into  effect,  and 
the  terms  of  payment  of  contract  price  upon  the  part  of  Mrs.  Kohn  being  ab- 
solute, did  not  relieve  her  from  the  obligation  she  wjis  under  to  the  appellants. 
The  act  to  provide  for  liens  of  mechanics,  etc.,  and  prescribing  the  manner 
of  their  enforcements,  approved  October  28,  1874,  was  in  force  at  that  time, 
wliich  entitled  the  appellant  to  a  lien  to  the  extent  of  the  contract  price,  and 
the  terms  of  the  payment  were  subordinate  to  the  provisions  of  that  act.  The 
act  of  1885  continued  such  lien,  and  provided  for  its  enforcement.  Mrs. 
Kohn,  when  she  made  the  deferred  payment  mentioned  in  the  opinion  herein, 
heretofore  delivered,  had  a  good  defense  against  such  payment  Her  agree- 
ment to  pay  the  contract  price,  although  absolute  in  terms,  was  upon  condi- 
tion that  Loynachan  should  pay  the  appellants,  and  thereby  relieve  her  prop- 
erty from  the  lien  in  their  favor,  given  by  the  statute.  Parties  contract  with 
reference  to  existing  provisions  of  law,  which  enter  Into  and  become  a  part 
of  the  terras  of  the  contract.  The  statement  of  Ainslie  &  CJo,  was  technically 
untrue.  To  have  been  precise,  they  should  have  set  out  the  original  amount 
of  their  claims,  given  the  credit  thereon,  and  have  claimed  the  balance;  but 
the  result  would  have  been  tlie  same.  The  discrepancy  was  so  slight  that  it 
could  not  have  mislead  Mrs.  Kohn,  and  cannot,  in  my  view,  be  deemed  ma- 
terial. The  other  point  made  by  respondents'  counsel  in  his  petition  for  a  re- 
hearing, was  fully  considered  in  the  former  opinion  of  the  court,  and  I  see  no 
reason  for  changing  the  view  there  expressed  regarding  the  matter  to  which 
it  relates.    The  petition  must  therefore  be  denied. 


(16  Or.  329) 

Case  v.  Noyes. 
(Supreme  C<ywrt  of  Oregon,    June  7, 1888.) 

1.  Garnishment—Procedure— Statutory  Proceedings. 

The  remedy  by  garnishment  is  purely  statutory,  and  to  make  it  available  the  eA^ 
sential  requisites  of  the  statute  must  be  complied  with.    , 

2.  Same— Service  op  Written  Allegations. 

After  a  garnishee  has  been  required  to  appear  and  answer,  and  before  the  day 
fixed  for  that  purpose,  or  within  a  time  to  be  specified  in  the  order,  the  plaintiff 
may  serve  upon  him  written  allegations  and  interrogatories,  and  without  such  al- 
legations there  is  no  foundation  for  any  further  proceedings  against  such  garnishee. 
8.  Same. 

The  allegations  provided  by  the  Code  were  designed  to  enable  the  plaintiff  to 
bring  upon  the  record  the  cause  of  action  which  the  original  defendant  had  against 
-    the  garnishee,  and  to  which  the  plaintiff  has  become  subrogated  by  virtue  of  the 
attachment. 
4,  Same— Answer. 

The  answers  which  the  garnishee  is  required  to  make  to  the  interrogatories, 
which  must  be  served  with  the  allegations,  were  designed  to  further  aid  the  plain- 
tiff in  bringing  distinctly  and  clearly  before  the  court  the  facts  in  relation  to  the 
property  attached  in  the  hands  of  the  garnishee,  and  might  be  used  in  evidence 
upon  the  trial  against  the  garnishee. 
6.  Same— Trial — Action  at  Law. 

Proceedings  against  a  garnishee  upon  an  attachment  or  execution  issued  in  an 
action  at  law  is  strictly  a  proceeding  at  law,  and  the  mode  of  trial  is  the  same  as  in 
an  action  at  law.    It  is  in  no  sense  equitable,  and  the  mode  of  trial  in  a  suit  in  equity 
cannot  be  resorted  to. 
(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Clatsop  county. 
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'    Fulton  Bros.,  for  respondent.     C  H.  Page,  Raleigh  StotU  and  0.  B.  Bel- 
linger, for  appellant. 

Strahan,  J.  It  appears  from  the  transcript  In  this  ease  that  on  the  23d 
day  of  December,  1885,  the  respondent  commenced  an  action  in  the  circuit 
court  of  Clatsop  county,  Or.,  against  the  Sea-Side  Packing  Company,  a  private 
corporation,  and  William  Kyle,  on  a  promissory  note  payable  to  William  Kyle, 
for  ^637.50,  and  by  him  indorsed  to  the  plaintiff.  The  plaintiff  on  the  same 
day  caused  a  writ  of- attachment  to  be  issued  in  said  action,  and  served  the 
same  on  the  appellant,  Noyes,  with  notice  that  any  money  or  property  in  his 
hands  belonging  to  the  packing  company  was  attached,  and  requiring  him  to 
make  a  certificate  of  such  money  or  property.  The  garnishee  made  return 
that  he  did  not  have  in  his  possession  any  money  or  property  of  any  kind  be- 
longing to  the  packing  company.  On  the  31st  day  of  December,  1885,  the 
plaintiff  filed  his  petition,  showing  the  foregoing  facts,  and  alleged  that  the 
statement  and  certificate  made  by  JSToyes  were  unsatisfactory  to  him;  and  al- 
leging therein  that  he  had  in  his  poHsession  at  the  time  the  writ  was  served 
Sl.iXK),  the  property  of  the  packing  company,  and  asking  that  an  order  be 
made  requiring  Noyes  to  appear  before  the  court,  and  be  examined  concern- 
ing the  same.  Based  on  said  petition,  the  circuit  judge  made  an  order  re- 
quiring Noyes  to  appear  before  the  circuit  court  of  the  state  of  Oregon  for  the 
county  of  Clatsop  on  the  11th  day  of  January,  1886,  at  the  hour  of  11  o*clock 
of  said  day,  then  and  there  to  answer,  under  oath,  concerning  his  indebted- 
ness to  the  Sea-Side  Packing  Company,  and  concerning  any  goods,  chattels, 
credits,  or  property  he  had  in  his  possession  or  under  his  control,  owing  or 
belonging  to  it,  on  the  said  5th  day  of  January,  1886.  On  the  8th  day  of 
January,  1886,  the  plaintiff  caused  six  interrogatories  to  be  served  on  the 
garnishee,  and  on  the  11th  Noyes  answered  said  interrogatories.  On  the  same 
day,  on  motion  of  the  plaintiff's  attorney,  it  was  ordered  by  the  court  that 
this  cause  be  referred  to  C.  B.  Tliompson,  to  take  and  report  the  testimony  to 
the  court  at  the  next  term.  The  time  for  taking  the  evidence  was  extended 
from  time  to  time,  till  May  1,  1887.  On  the  5th  day  at  October,  1887,  by 
stipulation  of  the  parties,  the  plaintiff  was  allowed  to  file  a  substituted  reply 
to  the  answers  of  said  garnishee,  as  a  substitute  for  the  original  reply,  which 
had  been  lost.  This  reply  is  to  each  and  every  answer  of  said  garnishee,  E. 
O.  Noyes,  to  interrogatories  numbered  1,  2,  3,  4,  and  5:  and  it  says  said  an- 
swers are  not  true,  and  it  denies  the  same.  The  reply  to  the  answer  to  in- 
terrogatory 6  is  a  narrative  statement.  The  circuit  judge  made  and  filed  a 
number  of  findings,  and  on  the  13th  day  of  September,  1887,  in  vacation,  en- 
tered a  final  judgment  against  the  garnishee  for  $500,  from  which  he  has  ap- 
pealed to  this  court. 

The  appellant,  in  his  notice  of  appeal,  assigns  numerous  errors,  only  a  part 
of  which  will  be  noticed.  One  assignment  is:  The  interrogatories  and  alle- 
gations in  said  cause  did  not  state  or  charge  a  cause  of  action.  The  proceed- 
ing by  the  process  of  garnishment  is  purely  statutory,  and  to  give  it  any  va- 
lidity the  substantial  and  essential  requirements  must  be  complied  with. 
After  the  allowance  of  the  order,  and  before  the  garnishee  shall  be  thereby 
required  to  appear,  or  within  a  time  to  be  specified'in  the  order,  the  plaintiff 
may  serve  upon  such  garnishee  written  allegations  and  interrogatories  touch- 
ing any  of  the  property  liable  to  attachment  as  the  property  of  the  defendant, 
as  provided  in  subdivision  3  of  section  149,  and  to  which  such  garnishee  is 
required  to  give  a  certificate,  as  provided  in  sections  152, 164,  Code  Or.  Sec- 
tion 165  of  the  Code  makes  it  the  duty  of  the  garnishee,  on  the  day  when  he 
shall  be  required  to  appear  before  the  court  or  judge  thereof,  to  return  the 
allegations  and  interrogatories  of  the  plaintiff  to  the  court  or  judge,  with  bis 
written  answer  thereto,  unless  for  good  cause  shown  a  further  time  be  al- 
lowed    Such  answer  shall  be  on  oath,  and  shall  contain  a  full  and  direct  re^ 
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sponse  to  all  the  allegations  and  intenx>gatori6B.  Sections  166, 167,  and  168 
relate  to  the  further  procedure,  and  the  formation  of  issues  to  be  tried  be- 
tween the  plaintiff  and  the  garnishee,  and  the  issues  arising  thereon  shall  be 
tried  as  ordinary  issues  of  fact  between  plaintiff  and  defendant. 

1.  The  plaintiff,  by  this  proceeding  against  Noyes,  as  garnishee,  is  endeav- 
oring to  assert  the  rights  of  the  Sea-Side  Packing  Company  against  him,  and 
he  can  assert  no  other  rights,  unless  it  appeared  that  the  garnishee  had  effects 
of  the  defendants  which  he  held  fraudulently.  Drake,  Attachm.  §  458;  Rail' 
road  Co.  v.  Gates,  10  Or.  514;  Baker  v.  Bglin,  11  Or.  333,  8  Pac.  Rep.  280. 
And  the  same  doctrine  is  stated  with  more  directuess  and  particularity  by 
Waples  on  Attachment,  p.  343.  He  says:  "The  plaintiff  virtually  sues  the 
garnishee,  for  a  debt  due  the  defendant,  by  the  process  of  garnisliment.  He 
takes  the  shoes  of  the  latter,  and  asserts  the  rights  which  the  latter  has  against 
a  third  person.  He  has  to  make  out  the  case  against  the  garnishee,  (when  he 
is  permitted  to  do  so,)  unless  tlie  indebtedness  to  the  defendant  be  admitted 
by  the  garnishee. "  At  page  347  the  same  author  says :  "  The  plaintiff  is  legally 
(though  hypothetically)  subrogated  to  the  right  of  action  which  his  debtor  has 
for  the  recovery  of  property  or  credits  due  the  debtor.  He  sues  for  such  prop- 
eri^yor  credijts  in  his  own  name,  but  upon  the  cause  of  action  acquired  by  such 
legal  subrogation.  He  can  recover  no  more  than  his  debtor  might  have  re- 
covered. ♦  *  *"  These  elementary  citations  sufficiently  show  the  nature 
of  this  proceeding,  and  in  some  measure  indicate  what  would  be  necessary  to 
its  successful  prosecution.  Under  the  Code  the  plaintiff  in  the  original  ac- 
tion by  the  process  of  garnishment  becomes  a  plaintiff  or  actor  against  the 
garnishee.  If  the  certificate  which  the  garnishee  is  required  to  give  proves 
unsatisfactory  to  the  plaintiff,  thereafter  the  proceedings  by  the  plaintiff  are 
in  the  nature  of  an  action,  and  strictly  adversary.  The  allegations  provided 
by  the  Code  are  designed  to  enable  the  plaintiff  to  bring  upon  the  record  the 
cause  of  action  which  the  original  defendant  had  against  the  garnishee,  and 
to  which  the  plaintiff  has  become  subrogated  by  virtue  of  the  attachment. 
Baid  allegations  must  therefore  contain  the  essential  elements  of  a  good  cause 
of  action  against  the  garnishee,  and  which  existed  in  favor  of  the  defendant 
at  the  time  of  the  garnishment.  The  interrogatories  and  answers  thereto  are 
simply  designed  to  assist  the  plaintiff  in  making  proof  of  such  cause  of  action 
as  is  contained  in  his  allegations  against  the  garnishee.  The  cause  of  action 
which  the  plaintiff  acquires  by  virtue  of  the  garnishment  includes  the  right 
to  reach  by  the  process  every  attachable  interest  mentioned  in  sulxiivision  3, 
§  149,  Code,  belonging  to  the  defendant  in  the  action.  Of  course,  the  gar- 
nishee may  at  once  relieve  himself  by  transferring  or  delivering  the  property 
or  paying  the  debt  to  the  sheriff. 

2.  The  remedy  by  attachment  and  garnishment  is  purely  statutory,  and,  to 
make  them  available  to  a  party,  the  substantial  requirements  of  the  statute 
must  be  complied  with.  The  court  has  no  power  to  enlarge  or  extend  tliem 
bevond  the  letter  of  the  statute.  2  Wade,  Attachm.  §  383 ;  Waples,  Attachm. 
321-324. 

3.  In  this  case  no  allegations  whatever  were  served  or  filed.  This  essen- 
tial and  fundamental  requirement  could  not  be  omitted  or  neglected  by  the 
plaintiff.  Without  such  allegations,  there  is  nothing  in  the  case  requiring 
an  answer  from  the  garnishee,  or  upon  which  a  judgment  could  be  rendered 
against  him. 

4.  Something  was  said  upon  the  argument  as  to  whether  this  proceeding  is 
in  the  nature  of  an  action  at  law  or  a  suit  in  equity.  The  evidence  is  in  writ- 
ing, and  accompanies  the  transcript,  and  it  was  suggested  we  might  examine 
and  retry  the  questions  of  fact.  The  conclusions  reached  render  it  unneces- 
sary to  decide  this  question.  But- we  may  as  well  add  that,  in  case  of  a  gar- 
nishment, whether  upon  an  attachment  or  execution  in  an  action  at  law,  the 
proceeding  is  strictly  at  law,  and  not  in  equity,  and  the  issues  of  fact  arising 
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therein  shall  be  tried  as  ordinary  issues  of  fact  between  plaintiff  and  defend- 
ant. Code,  Or.  §  168.  The  judgment  rendered  against  the  garnishee  must 
therefore  be  reversed,  and  the  cause  remanded,  with  directions  to  discharge 
him.  ^ 


(16  Or.  2ei) 

i'ooLB  V,  Northern  Pac.  R.  Co. 
(Supreme  Cawrt  of  OreQ(m,    April  80, 1888.) 
1.  Railboad  Companies— Chabtbr  ajto  Fbanchisb— Rioht  to  Masb  Rules. 

For  its  own  convenience,  and  that  of  the  public,  a  railroad  company  may  make 
reasonable  rales  and  regulations  for  the  management  of  its  business,  and  the  con- 
duct of  its  passengers. 
a.  Savb— Failubb  to  Obtain  Ticket— EUtba  Chabob. 

It  may  prescribe  as  a  rule  and  require  all  persons  before  taking  passage  on  its 
passenger  trains  to  procure  tickets  to  enable  them  to  ride,  and,  In  default  thereof, 
to  pay  an  additional  sum,  when  it  has  fximished  proper  conveniences  and  facilities 
to  travelers  for  procuring  tickets.^ 

&  BaXB— NON-COHFLIANOS  WITH  RULE— FaULT  OF  OOMPANT. 

A  company  which  has  provided  a  station,  without  a  ticket-office,  and  at  which  its 
passenger  trains  stop,  has  not  put  it  in  the  power  of  the  traveler  to  comply  with  such 
rules,  and  such  rule  would  be  unreasonable  as  applied  to  such  stations,  or  to  such 
traveler,  when  he  offered  to  pay  the  usual  fare.^ 
4.  Bamb. 

If  the  railroad  has  : 

procure  a  ticket,  and  1 

such  ticket,  but  offers  t 

{Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Multnomah  county. 

JSmmona  &  Emmons  and  C  M.  Idleman,  for  respondent.  Dolph,  Bd* 
linger,  Mallory  dt  Simon,  for  appellant. 

LOKD,  C.  J.  This  was  an  action  to  recover  damages  for  the  unlawful  ex- 
pulsion of  the  plaintiff  from  Ihe  passenger  cars  of  the  defendant.  After  issue 
joined,  the  cause  was  tried,  and  resulted  in  a  verdict  and  judgment  in  favor 
of  the  plaintiff,  from  which  the  defendant  appeals  to  this  court.  In  substance 
the  facts  certified  to  us  are  these:  On  the  13th  day  of  August,  1885,  the 
plaintiff  entered  the  cars  of  the  defendant  at  Holbrook  Station,  in  Mult- 
nomah county,  intending  to  go  to  Portland,  a  disUince  of  18  miles.  Holbrook 
Station  was  not  a  ticket-office,  nor  could  any  ticket  be  procured  at  it,  nor  had 
the  plaintiff  any  ticket.  When  the  conductor  applied  to  the  plaintiff  for  his 
ticket,  he  offered  and  handed  to  the  conductor  50  cents,  and  the  conductor 
told  him  that  the  fare  when  paid  on  board  of  the  cars  was  75  cents,  25  of 
which  would  be  refunded  to  the  plaintiff  by  applying  to  any  ticket-office  of 
defendant,  and  presenting  a  rebate  check  which  he  would  issue  to  him.  The 
plaintiff  declined  to  pay  or  make  such  deposit  of  25  cents,  and  thereupon  the 
conductor  told  him  that  he  could  not  proceed  on  the  train  unless  he  did  so. 
The  plaintiff  then  told  the  conductor  that  if  he  Wiis  put  off  the  train  he  would 
make  the  company  pay  for  it,  whereu|)on  the  conductor  offered  to  return  said 

^  A  passenger  who  failed  to  procure  a  ticket  by  reason  of  the  absence  of  the  station 
agent  tendered  the  usual  fare,  which  was  refused,  the  conductor  demanding  a  small 
amount  in  addition  thereto,  being  the  amount  of  fare  when  paid  upon  the  train.  The 
passenger  did  not  have  the  extra  fare  about  his  person,  but  proceeded  at  once  to  borrow 
it.  Hcdd,  that  he  was  entitled  to  a  reasonable  time  in  which  to  make  tender,  and  ttiat 
the  question  of  what  was  a  reasonable  time  was  one  of  fact  for  the  Jury.  Curl  v.  Rail- 
road Co.,  (Iowa,)  16  N.  W.  Rep.  69.  See,  also.  Railroad  Co.  v.  Wilkes,  (Tex.)  6  S.  W. 
Rep.  491. 

Upon  the  question  of  the  status  of  one  who  attempts  to  ride  on  a  railway  train  with- 
out a  proper  ticket,  and  the  right  of  the  carrier  to  eject  him.  see  Rawitzky  v.  Railway 
Co.,  (La.)  8  South.  Rep.  887,  and  case  cited  in  note.  See,  also,  as  to  when  a  carrier  is 
entitled  to  eject  a  passenger,  and  the  manner  of  such  ejectment,  HaU  v.  Railway  Co., 
(8.  C.)  6  8.  £.  Re^.  628,  and  note;  Hardenbergh  v.  Railway  Co.,  (Minn.)  88  N.  W. Rep. 
(S^  and  cases  cited  in  note. 
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50  cents,  which  the  plaintiff  refused  to  accept,  and  the  conductor  then  left 
the  same  on  the  seat  where  the  plaintiff  was  sitting.  That  the  conductor 
went  on  through  the  tram,  and  afterwards,  returning,  again  demanded  said 
25  cents,  and  informed  the  plaintiff  that  unless  he  paid  the  same  he  would 
have  to  get  off.  That  plaintiff  still  refused  to  comply  with  the  request  of  the 
conductor.  When  the  train  reached  the  next  station,  the  conductor  compelled 
the  plaintiff  to  leave  the  train.  That  after  plaintiff  left  the  cars,  the  con- 
ductor, finding  the  50  cents  on  the  seat,  deposited  the  same  for  safe-keeping 
with  the  express  messenger  on  the  U'B.in.  There  was  no  evidence  of  any 
malice  on  the  part  of  the  defendant,  or  any  of  its  agents,  or  of  any  assault  on 
the  plaintiff,  or  insult  offered  to  him,  other  than  the  fact  that  the  conductor 
put  his  hand  on  the  plaintiff's  arm,  and  in  a  quiet  and  orderly  manner  re- 
quested him  to  leave  the  train,  and  the  plaintiff,  believing  that  he  would  be 
ejected  by  force  if  he  longer  refused,  left  the  train.  After  being  thus  ejected 
from  the  train  at  Linton,  the  plaintiff,  not  being  able  to  procure  a  convey- 
ance, walked  to  Portland,  a  distance  of  eight  miles,  and  afterwards,  on  the 
same  day,  met  the  conductor,  and  stated  tiiat  be  bore  no  malice  or  resentment 
towards  him  personally,  but  considered  that  he  was  obeying  instructions,  etc. 
There  was  evidence  tending  to  prove  that  the  defendant  had  for  a  long  time 
in  force  a  rule  and  regulation  providing  that  where  passengers  got  al3oard 
of  the  defendant's  cars  without  having  procured  tickets,  an  additional  sum 
of  25  cents  to  the  regular  fare  would  be  demanded,  for  which  a  rebate  check 
would  be  issued  to  the  passenger  so  entering  without  a  ticket,  which  rebate 
check  would  entitle  the  holder,  upon  presentation  therepf  at  any  ticket  office 
on  defendant's  line,  to  a  return  of  said  25  cents,  and  that?  this  rule  was  en- 
forced as  to  all  passengers  getting  on  defendant's  train  without  tickets. 
Upon  this  state  of  facts  the  defendant  asked  the  court  to  instruct  the  jury  as 
follows:  "Where  a  railroad  company  demands  of  a  passenger,  getting  on 
board  its  cars  without  a  ticket,  a  deposit  of  a  small  sum  in  addition  to  the 
price  of  the  ticket,  but  at  the  same  time  issues  to  such  passenger  what  is 
called  a  •  rebate  check,'  for  the  deposit,  which  entitles  the  holder  ton  return 
of  the  money  so  deposited,  by  applying  therefor  to  any  ticket-otfice  of  the 
company,  this  additional  sum  demanded  on  deposit  required  is  not  addi- 
tional charge  of  fare."  The  court  refused  to  give  this  instruction  as  asked, 
but  gave  the  same  in  modified  form  by  adding  as  follows:  "But  such  regula- 
tion applied  to  a  station  where  passengers  are  received,  but  no  tickets  sold  or 
are  obtainable,  is  an  unreasonable  rUle,  and  the  demand  for  such  deposit,  un- 
der such  circumstances,  was  an  unlawful  demand." 

The  principle  stated  in  this  modification  involves  the  main  question  to  be 
decided.  There  are  certain  duties  which  a  railroad  corporation  assumes  in 
consideration  of  the  franchise  conferred  upon  it  by  the  state.  It  owes  to  the 
public  the  duty  of  providing  suitable  cars  for  passengers,  stations,  and  depots 
for  taking  passage,  and  to  afford  proper  facilities  for  procuring  tickets.  At 
all  stations  along  the  line  of  the  road  at  which  it  is  usual  for  passenger  trains 
to  stop,  the  citizen  has  the  right  to  enter  and  become  a  passenger  by  procur- 
ing a  ticket  or  paying  his  fare.  For  its  own  safety  and  convenience,  and 
that  of  the  public,  a  railroad  company  may  make  reasonable  rules  and  regu- 
lations for  the  management  of  its  business,  and  the  conduct  of  its  passengera. 
It  may  prescribe  as  a  rule,  and  require  all  persons  before  taking  passage  on 
its  passenger  trains  to  procure  tickets,  and  to  exhibit  them  to  the  conductor 
at  all  proper  times,  to  entitle  them  to  ride,  and  in  default  thereof  may  charge 
an  additional  sum.  Such  a  rule  may  be  necessary  for  its  own  protection 
against  the  fraud  and  dishonesty  of  its  agents  or  conductors,  and  to  avoid  the 
inconvenience  of  collecting  fares  upon  its  trains  in  motion,  while  it  imposes 
no  hardship  on  the  passenger.  Necessarily,  such  a  rule,  and  its  enforcement, 
plainly  implies  or  assumes  that  the  company  has  provided  the  proper  facilities 
or  opportunity  for  travelers  to  procure  tickets  to  enable  them  to  comply  with 
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such  regulation;  and  when  it  has  furnished  proper  conveniences  and  facilities 
to  travelers  for  procuring  tickets,  the  rule  is  reasonable,  and  works  no  hard- 
ship or  inconvenience.  But  a  company  which  has  provided  a  station,  with- 
out a  ticket-office,  at  which  its  passenger  trains  stop,  has  not  put  it  in  the 
power  of  the  traveler  to  comply  with  such  regulation^  and  it  would  be  unrea- 
sonable to  apply  it  to  him  when  be  tendered  the  usual  fare.  To  allow  a  rail- 
road company  to  enforce  a  rule  requiring  passengers  to  procure  tickets  before 
taking  passage,  and  in  default  thereof  to  pay  an  additional  sum,  for  which  a 
rebate  check  is  issued,  when  the  company  has  furnished  no  ticket-office,  and 
thus  make  it  impossible  for  the  traveler  to  procure  a  ticket,  and  to  comply 
with  its  rule,  would  be  punishing  the  traveler  for  its  dereliction  of  duty. 
Such  a  rule,  as  applied  to  such  a  station,  would  be  unreasonable,  vexatious, 
and  oppressive.  Without  the  necessary  conveniences  or  facilities  for  procur- 
ing tickets,  the  traveler  cannot  be  in  fault,  nor  the  spirit  or  equity  of  such 
rule  violated;  for  such  a  rule  is  manifestly  only  reasonable  when  applied  to  sta- 
t  ons  where  tickets  may  be  procured.  To  hold  otherwise  would  be  to  author- 
ize the  company  to  require  of  the  passenger  to  do  that  which  the  company 
had  made  it  impossible  for  him  to  do,  and  then,  for  failing  to  do  it,  to  pay  a 
penalty  to  the  company.  If  it  has  failed  or  neglected  to  furnish  the  traveler 
the  opportunity  to  procure  a  ticket,  and  he  applies  for  passage,  or  enters  their 
passenger  trains,  without  having  such  ticket,  but  offers  to  pay  the  usual  fare, 
the  company  cannot  lawfully  reject  or  eject  him.  It  being  the  right  of  the 
company  to  make  any  rule  or  regulation  for  its  own  convenience,  or  the  man- 
agement of  its  business,  which  tlie  public  are  bound  to  obey,  such  rule  or  reg- 
ulation must  be  reasonable,  and  the  company  is  bound  to  furnish  all  the  con- 
veniences, opportunity,  and  means  necessary  to  comply  with  it.  Unless  it 
does  this,  the  rule  is  unreasonable.  Upon  the  facts  as  presented  by  this  rec- 
ord there  was  no  error  in  the  instruction  as  modified,  Xor  do  we  discover 
any  error  in  the  instruction  as  to  damages,  that  is,  tliat  the  plaintiff  could 
only  recover  for  the  actual  damages  which  he  had  sustained.  The  judgment 
must  be  affirmed. 


ae  Or.  412) 

Powell  et  al.  t?.  Heisler. 
(Supreme  C<ywrt  of  Oregon,    July  2, 1888.) 

1.  Equity— Correction  of  Mistakrs— Fartnbkshtp  Accounts. 

The  jurisdiction  of  equity  to  correct  a  mistake  in  the  settlement  of  partnership 
accounts  has  been  often  exercised,  and  cannot  be  disputed.  But  in  cases  involving 
mistakes  arising  from  an  alleged  want  of  proper  diligence  the  jurisdiction  will  in 
a  great  measure  depend  upon  the  particular  facts  and  circumstances. 

2.  Same— Mistake  as  Ground  for  Relief— Sufficibnot. 

Where  a  claim  arising  from  a  mistake  is  asserted  by  one  party  and  denied  by  the 
other,  in  good  faith,  and  the  parties  by  mutual  consent  select  a  mode  of  settlement, 
and  both  act  upon  it,  and  there  was  at  the  time  no  inequality  of  footing,  or  means 
of  knowledge  as  to  the  facts,  nor  any  fraud  or  undue  advantage  or  mist^e  made  by 
those  to  whom  such  disputed  matter  was  committed,  held  that,  in  view  of  aU  the 
facts,  a  case  for  relief  was  not  presented.^ 
8.  Same— MiPTAKE— Pleading  and  Proof. 

Where  a  mistake  is  alleged,  the  proof  of  it  ought  to  be  clear  and  satisfactoVy.* 
(Syllabus  by  tJie  Court.) 

E,  B.  Dtifur,  for  appellant.  Bennett  &  Wilson  and  Nichols  dk  Johns^  for 
respondents. 

LoKD,  C.  J.  This  is  a  suit  to  correct  an  alleged  mistake  in  the  settlement 
of  a  partnership,  and  to  recover  a  certain  sum  specified  therein.  The  com- 
plaint states  the  terms  of  the  partnership  agreement,  and  a  charge  to  the  in- 

'  As  to  when  equity  will  relieve  on  the  ground  of  mistake,  and  the  proof  necessary,  see 
Critchfleld  v.  Kline,  (Kan.)  18  Pac.  Rep.  898,  and  note;  Turner  v.  Shaw,  (Mo.)  8  S.  W. 
Rep.  tm ;  Little  v.  Webster,  1  N.  Y.  Supp.  315. 
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dividual  account  of  J.  M.  Powell  of  the  sum  of  $1,451.22,  which  constitutea 
the  alleged  error  or  mista)(e.  It  states  also  the  facts  in  respect  to  the  dissolu- 
tion of  the  paitnersliip  by  the  withdrawal  of  the  defendant,  and  the  manner 
in  which  the  alleged  mistake  occurred  by  reason  thereof.  The  answer  is  a 
denial  of  the  material  facts,  and,  as  further  defenses,  makes  a  claim  for  dam- 
ages for  failure  to  pay  according  to  the  terms  of  the  dissolution  for  the  interest 
of  the  defendant,  and  asks  that  the  same  be  allowed  as  a  counter-claim;  that 
the  alleged  mistake  in  the  settlement  of  their  partnership  affairs  was  arbi- 
trated and  settled  in  accordance  therewith,  and  that  at  the  dissolution  there 
was  a  statement  of  account  and  final  settlement;  and  that  the  defendants  have 
had  possession  of  the  books,  etc.,  ever  since,  etc.  The  reply  puts  these  facts 
in  issue.  It  appears  by  the  evidence  that  prior  to  January  9,  1879,  all  the 
parties  to  this  suit  were  residing  near  Frineville,  and  that  the  defendant  was 
keeping  store  at  that  place;  that,  by  reason  of  previous  conversations  in  re- 
spect thereto,  a  partnership  resulted;  and  that  on  that  date  the  defendant  sold, 
as  he  claims,  one-half  interest  in  his  store  and  business  to  J.  M.  Powell, 
solely,  and  entered  into  an  agreement  accordingly  under  the  firm  name  of 
Heisler  &  Powell.  It  is  insisted  by  the  other  plaintiffs  that  they  were  silent 
partners,  but  the  defendant  claims  that  he  dealt  with,  and  only  knew,  one  J. 
M.  Powell  in  the  affair.  If  tliey  were  such,  the  evidence  indicates  that  the 
defendant  did  not  know  it.  All  the  dealings  before  the  formation  of  the  part- 
nership, and  all  that  was  subsequently  done  at  the  dissolution,  were  con- 
ducted with  J.  M.  Powell.  That  matter,  however,  is  of  little  consequence  in 
determining  the  issue  presented  by  this  record.  By  the  terms  of  the  partner- 
ship agreement  there  was  to  be  put  into  the  business  a  sum  equal  to.  the  value 
of  the  stock  of  merchandise  then  owned  by  Ueisler,  less  his  indebtedness,  the 
amount  being  fixed  at  the  sum  stated;  but,  as  nothing  was  put  in  by  J.  M. 
Powell  or  the  other  plain  tiffs,  this  sum  wa8  charged  to  his  individual  account, 
and  constitutes  the  ground  of  the  alleged  mistake  upon  which  the  bill  is  predi-t 
cated.  The  partnership  was  dissolved  on  February  10,  1880.  For  the  in- 
terest of  the  defendant,  which  comprised  one-half  of  the  stock  of  merchandise, 
and  the  store  notes  and  accounts  due  the  firm,  J.  M.  Powell,  as  the  other  rep- 
resentative of  the  firm,  agreed  to  give  him  a  certain  tract  of  swamp-land,  a 
certain  number  of  horses,  cows  with  calves,  and  yearling  heifers,  and,  if -the 
same  amounted  to  more  than  the  defendant's  interest  in  the  store,  Powell 
was  to  give  him  his  note  for  the  remainder.  As  to  these  terms  Heisler  claims 
that,  if  the  amount  of  the  cattle  turned  over  should  fall  short  of  the  purchase 
price  of  his  interest  in  the  store,  Powell  was  to  make  up  the  difference  in  cows 
with  calves  and  yearling  heifers,  from  other  sources,  at  the  prices  agreed.  In 
this  settlement  for  a  dissolution  all  matters  were  necessarily  gone  over  in  order 
to  ascertain  the  respective  interests  of  tlie  parties,  and  carry  into  effect  the 
agreement  by  doing  the  acts  required  by  it,  and  transferring  the  property  ac- 
cordingly. In  this  settlement  the  individual  accounts  of  the  defendant, 
Heisler,  and  plaintiff  Powell,  were  alone  treated  as  representing  partner- 
ship interests.  The  other  plaintiffs  each  had  an  account  with  the  firm,  which 
was  tjeated  as  assets  of  the  firm;  whereupon  the  defendant  retired  from  the 
firm,  and  the  business  was  conducted  under  the  firm  name  of  Powell  &  Ck)., 
and  all  books  belonging  to  the  old  firm  were  left  with  the  new  firm.  Several 
years  after  this  sale  and  settlement  of  their  partnership  business,  and  when 
the  defendant  had  gone  into  business  at  another  place,  that  is,  in  the  fall  of 
1884,  the  plaintiff  J.  M.  Powell  notified  the  defendant  that  he  had  discovered 
a  mistake  in  their  settlement,  which  consisted  of  the  charge  of  $1,451.22,  as 
alleged,  and  claiming  that  the  defendant  owed  him  the  whole  of  that  sum. 
Heisler  demurred  to  this,  and  contended  the  fact  and  truth  was  otherwise, 
but  expressed  a  willingness  to  submit  the  matter  to  any  competent  book-keep- 
ers, and  abide  by  their  decision.  The  result  was  that  subsequently  they  agreed 
to  settle  the  matter  in  dispute  in  this  wise:    The  gentlemen  selected  were 
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Meesre.  Gross  and  He  Json,  of  The  Dalles,  who  are  elaimed  to  be  competent 
and  expert  in  book*R«eping,  and  to  them  was  submitted  a  statement  of  th6 
facts  and  the  books  containing  the  entrj.  They  decided  that  the  defendant 
should  pay  J.  M.  Powell  $725.61,  being  half  of  the  original  entry ;  and  we  may 
assume  that  both  accepted  the  decision,  as  they  acted  upon  it,  the  one  paying 
the  amount  decided  to  be  due,  and  the  other  receiving  it.  To  be  brief,  noth* 
ing  farther  occurred,  except  Powell  seems  to  have  received  some  impression 
that  there  was  more  due  him,  until  the  commencement  of  this  suit. 

Upon  this  state  of  facts,  ought  we  to  entertain  this  bill?  The  contention 
of  the  appellant  (1)  is  that  there  was  a  full  and  final  settlement  of  all  the 
partnership  business  at  the  time  of  the  dissolution;  (2)  that,  to  avoid  disputes 
and  settle  the  matter,  they  submitted  the  question  in  dispute  to  arbitrators 
mutually  selected  and  agreed  upon,  and  that  they  accepted  and  acted  upon 
the  same  as  a  finality.  The  jurisdiction  of  equity  to  connect  a  mistake  in  the 
settlement  of  partnerohip  accounts  has  been  often  exercised,  and  is  not  dis* 
puted  The  counsel  for  the  defendant  insists  that  its  proper  exercise  is  lim- 
ited to  cases  where  the  party  is  free  from  negligence;  that,  if  he  possessed 
the  means  of  information,  or  by  the  exercise  of  reasonable  diligence  could 
have  obtained  the  knowledge,  the  court  will  not  relieve  him.  Bub  we  think 
in  this  class  of  cases,  involving  mistakes  arising  from  an  alleged  want  of 
proper  diligence,  the  jurisdiction  will  in  a  great  measure  depend  upon  the  par- 
ticular facto  and  circumstances  surrounding  the  transaction.  Mr.  Pomeroy 
says  that  "even  a  clearly  established  negligence  may  not  of  itself  be  sufficient 
ground  for  refusing  relief,  if  it  appear  that  the  other  party  has  not  been  prej- 
udiced thereby.  It  has  been  said  that  equity  would  never  give  any  relief 
from  a  mistake,  if  the  party  could  by  reasonable  diligence  have  ascertained 
the  real  facts;  nor  where  the  means  of  information  are  open  to  both  parties, 
and  no  confidence  is  reposed;  nor  unless  the  other  party  was  under  some  ob- 
ligation to  disclose  the  facts  known  to  himself,  and  concealed  them.  A  mo- 
ment's refiection  will  clearly  show  that  these  rules  cannot  possibly  apply  to 
all  instances  of  mistake,  and  furnish  the  prerequisite  for  all  species  of  relief.'^ 
2  Pom.  Eq.  Jur.  §  856.  Of  course,  this  goes  upon  the  assumption  that  there  is 
a  mistake,  and  that  it  has  been  made  to  appear  clearly  and  satisfactorily.  The 
facts  show  that  the  parties  enjoyed  equal  opportunities  at  the  settlement  and 
before  to  ascertain  the  true  state  of  the  partnership  affairs.  To  avoid  the  ef- 
fect of  this,  it  is  alleged  that  the  plaintiffs  were  practically  ignorant  of  the 
science  of  book-keeping.  Nor  does  the  evidence  show  that  the  defendant  was 
an  expert,  or  particularly  skillful  in  keeping  accounts.  As  a  necessity  c^ 
business  he  learned  and  managed  to  keep  accounts  correctly.  In  practical 
sense,  and  in  knowing  how  and  wliat  ought  to  be  done,  the  defendant  en- 
joyed no  particular  advantage  over  the  other  parties.  There  is  no  pretense 
that  there  was  any  concealment  of  facts,  or  anything  intended  or  contrived 
by  the  defendant  calculated  to  surprise  or  mislead.  The  original  contract  was 
made  for  the  partnerahip  with  a  full  understanding  of  its  terms,  and  the  ent 
try  complained  of  was  made,  and  remained  in  the  books,  open  for  inspection, 
during  the  period  of  the  partnership,  and  at  the  dissolution,  and  since.  The 
plaintiffs  have  bad  the  entire  custody  of  the  books,  and  thus,  during  a  period 
of  several  years,  the  means  of  discovery,  and  the  opportunity  to  know  the 
correctness  of  the  calculation,  including  this  charge,  or  to  employ  some  com- 
petent person  to  investigate  it.  Nor  is  there  any  doubt  but  what,  at  the  set- 
tlement of  their  affairs  and  accounts,  they  stood  upon  equal  grounds,  with 
equal  opportunities,  and  equal  means  of  information.  There  is  no  conceal- 
ment or  fraud  or  undue  advantage  claimed.  The  settlement  is  deliberately 
made,  the  defendant  withdraws,  and  proceeds  to  another  town  to  pursue  his 
business  on  his  own  account;  leaving  the  books  and  all  the  matters  connected 
with  the  partnership  in  the  hands  of  the  plaintiff.  And  yet,  even  in  such  a 
case,  if  there  was  a  mistake,  which,  in  effect,  look  the  property  of  one  and 
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gave  it  to  another,  although  there  was  a  setllement  and  adjustment  of  their 
accounts,  I  do  not  think  it  ought  to  be  conclusive,  and  prevent  its  correction. 
But  there  ought  to  be  no  doubt  as  to  the  mistake.  That  ought  to  be  made  to 
convincingly  appear,  and  be  free  from  doubt. 

Kow,  while  the  defendant  denies  the  mistake,  and  insists  upon  the  hypoth- 
esis that,  if  there  was  any,  their  own  laches  ought  to  shut  the  doors  of  equity 
against  them  so  long  after  the  settlement  of  the  partnership,  he  further  in- 
sists that  it  being  a  disputed  matter  between  them,  and  by  mutual  agreement 
liaving  been  referred  to  competent  persons  selected  by  them  to  investigate  and 
determine  the  truth  of  the  matter,  and  another  settlement  made  accotding  to- 
that  adjustment,  the  one  paying  and  the  other  receiving  the  amount,  that  such 
adjustment  must  be  accepted  as  final.  We  do  not  doubt  that  tlie  claim  is  as- 
serted in  good  faith,  nor  that  it  is  denied  by  the  defendant  in  equal  good  faith; 
but  it  seems  to  us  when  the  parties,  by  a  mutual  agreement  between  them- 
selves, selected  a  mode  of  settlement,  and  both  acted  upon  it,  and  there  was 
at  the  time  no  inequality  of  footing  or  means  of  knowledge  as  to  the  facts, 
nor  any  pretense  of  fraud  or  undue  advantage  or  mistake  made  by  those  to 
whom  they  committed  and  agreed  to  abide  by  their  determination,  that  such 
a  settlement  ought  not  to  be  disturbed.  All  compromises  or  settlements,  made 
of  disputed  matters  in  good  faith  and  without  fraud,  equity  is  strongly  in- 
clined to  favor  and  uphold.  Nor  will  it  disturb  them,  in  the  absence  of  in- 
equitable conduct  vitiating  the  transaction  or  settlement,  since  the  purpose  is 
to  settle  the  matter  in  dispute  without  judicial  controversy.  Now,  th^  facts 
narrated  and  in  evidence  show  that  several  years  after  the  settlement  of  the 
partnership  affairs  the  plaintiff  J.  M.  Powell  claimed  that  there  was  a  mis- 
take, and  sought  out  the  defendant.  After  some  parley,  they  submitted  the 
point  in  dispute,  with  all  the  evidence  in  respect  thereto,  and  a  result  was 
reached,  and  a  settlement  made  in  accordance  therewith.  Several  years  have 
elapsed,  and  it  is  sought  to  reopen  the  matter,  and  to  disregard  these  previous 
compromises  and  settlements.  Mr.  Hudson  testifies  that  "our  decision  was 
accepted  as  final  by  both  parties."  In  view  of  all  the  facts,  we  do  not  think 
equity  ought  to  intervene,  and  the  decree  is  reversed,  and  the  bill  dismissed* 

ON  REIUEARING. 
(July  28, 1888.) 
Lord,  C.  J.  We  have  examined  the  matter  suggested  by  the  motion,  and  do 
not  think  the  proof  sufflcient.  n  principle  it  is  covered  by  what  has  already 
been  said,  and  there  is  no  purpose  to  be  served  by  incumbering  the  record 
with  a  review  of  conflicting  facts;  and  for  this  reason  it  was  not  deemed  nec- 
essary to  give  the  matter  particular  mention.  In  a  word,  the  evidence  upon 
which  this  second  mistake  is  asserted,  in  view  of  the  time  elapsed  since  the 
settlement,  the  nature  of  the  proof,  and  its  contradiction  by  the  defendant, 
was  not  of  that  clear  and  decisive  character  required  in  such  caseif.  Besides, 
there  are  equities  set  up  by  the  defendant  in  respect  to  the  payment  which  it 
would  be  necessary  to  investigate  if  this  matter  is  to  be  reinvestigated.  We 
are  all  impressed  with  the  conviction  that  the  record  does  not  present  such  a 
case  as  calls  for  the  exercise  of  the  jurisdiction  invoked.  The  motion  is  de- 
nied. 
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(8  Oal.  Unrep.  7) 

Gage  et  al.  v.  Downey  et  al.    (No.  12,377  ) 

{Supreme  Court  of  California.    August  20, 1888.) 

1.  Judgment— Effect— Res  Ad  judicata. 

Plaintiff  alleged,  in  an  action  against  her  husband^s  admlnistratcr  for  certain 
land,  that  her  husband,  who  owned  no  property,  acquired  title  to  the  land  in  ques- 
tion under  a  mortgage  which  he  took  to  secure  a  loan  of  her  money.  It  appeared 
that  he  acquired  title  to  part  of  the  land  under  the  mortgage,  and  to  the  remainder 
bv  deed.  Held,  that  a  decree  in  plaintiff's  favor  for  the  entire  tract  is  conclusive 
of  her  right  thereto  as  against  her  husband's  estate. 

2.  Judge — ^Disqualifioation — Removal  of  Cause — ^Validftt  of  Judgment. 

Where  a  case  is  transferred,  because  of  the  dis<^ualiflcation  of  the  judge,  to  an 
adjoining  judicial  district,  such  court  acquires  jurisdiction,  the  judge  having  had 
authority  under  the  statute  to  make  the  transfer,  though  the  county  was  not  the 
nearest  one  to  which  the  case  might  have  been  transferred;  and  its  judgment  can- 
not be  collaterally  attacked. 
8.  Ejectment— Defenses— Agreement  to  Convey  Pabt  of  Land  to  Attorney. 

An  agreement  by  plaintiff  to  transfer  part  of  the  land  sued  for,  when  recovered, 
to  his  attorneys,  for  their  services,  is  not  a  defense  to  such  action,  even  if  within 
the  prohibition  of  the  statute  forbidding  attorneys  to  buy  any  thing  in  action. 
4.  AppEAii— Review— Objections  not  Raised  Below. 

Where  it  is  not  objected,  at  the  time  a  motion  for  a  new  trial  was  passed  on,  that 
notice  of  motion  was  not  given,  it  will  be  presumed  on  appeal  that  the  notice  was 
given. 

In  bank.  Appeal  from  superior  court,  San  Diego  county;  W.  T.  McXealy» 
Judge.     ' 

Action  by  Henry  T.  Gage  and  Cornelia  Rains  de  Foley  against  John  G. 
Downey  and  the  Merchants' Exchange  Bank  of  San  Francisco  to  recover  cer- 
tain land.  There  was  a  judgment  for  defendants,  and  plaintiffs  appeal.  The 
contract  between  plaintiffs  and  Glassell,  Smith  &  Fatten,  referred  to  in  the 
opinion,  was  that  plaintiffs  should  convey  a  portion  of  the  lands  sued  for, 
when  recovered,  to  said  Glassell,  Smith  &  Fatton  for  their  services  as  attor- 
neys in  the  action.  Fen.  Code,  §  161,  forbids  any  attorney  to  buy  or  be  in- 
terested in  buying  any  evidence  of  debt  or  thing  in  action. 

Qlassellf  Smith  &  Fatton  and  Henry  T  Qage,  for  appellants.  Levi  Chase, 
Biohnell  &  White,  and  O'Brien  d*  Morriaaon,  for  respondents. 

Thornton,  J.  We  see  no  ground  to  dismiss  the  appeals  herein  or  either  of 
them.  Admitting  that  the  notice  of  intention  to  move  for  a  new  trial  is  no 
part  of  the  record,  because  not  made  such  by  bill  of  exceptions  or  statement, 
still  it  is  evident  that  the  motion  was  submitted  and  denied  by  the  court,  at 
which  time  the  respondents  (defendants  in  the  court  below)  were  represented 
by  their  attorney,  Levi  Chase,  Esq.  This  is  shown  by  the  order  denying  the 
motion  for  a  new  trial,  entered  in  the  minutes  of  the  court  on  the  29th  of 
August,  1887,  which  is  as  follows:  "The  defendants  being  present  by  L. 
Chase,  Esq.,  their  attorney,  the  plaintiff ^s  motion  for  a  new  trial  being  now 
submitted  is  at  this  time  denied  by  the  court."  The  record  shows  no  objec- 
tion to  the  submission  of  this  motion  on  the  ground  that  no  notice  so  to  move 
was  served  and  filed  in  time.  Under  these  circumstances,  it  would  be  mani- 
festly unjust  to  hold  that  the  court  below  did  not  acquire  jurisdiction  of  the 
motion,  or  to  dismiss  the  appeal  from  the  order  denying  the  motion  for  a  new 
trial.  Every  intendment  sustains  the  action  of  the  court.  The  failure  to  ob- 
ject, and  the  action  of  the  court  in  passing  on  the  motion  and  not  dismissing 
it,  afford  an  irresistible  presumption  that  all  things  were  regularly  done;  that 
the  proper  notice  of  intention  had  been  given,  and  the  statement  regularly 
prepared.  It  follows  from  the  foregoing  that  the  motion  to  dismiss  either  ap- 
pe^il  must  be  denied.- 

The  plaintiffs  in  this  cause  are  Henry  T.  Gage  and  Cornelia  Rains  de  Foley, 
and  the  defendants  are  John  G.  Downey  and  the  Merchants'  Exchange  Bank 
uf  San  Francisco.  The  action  is  ejectment  to  recover  possession  of  an  undi- 
v.l9p.nos.3-6— 8 
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vided  one-half  of  a  tract  of  land  situate  in  San  Diego  county,  known  as  the 
"Iliincho  Valle  de  San  Jose,"  for  which  a  patent  was  issueti  by  the  United 
States  on  the  10th  of  January,  1880.  to  Sylvestre  de  la  Portilia,  and  aiso  an 
undivided  twelve  twenty-fifths  of  a  tract  of  land  situate  in  the  same  county, 
known  as  the  "Rancho  Valle  de  San  Jose, "  for  which  a  patent  was,  on  January 
16,  1880,  issued  by  the  United  States  to  J  J.  Warner  Judgment  was  ren- 
dered for  the  defendants.  The  plaintiffs  moved  for  a  new  trial,  which  was 
denied.  The  latter  prosecute  the  appeals  herein  from  the  judgment  and  order 
denying  a  new  trial. 

On  the  16th  of  April,  1836,  a  grant  was  made  to  Sylvestre  de  la  Portilia  by 
N.  Guiterrez,  political  chief,  of  the  .place  called  "Valle  de  San  Jos^,"  contain- 
ing four  square  leagues.  On  the  8th  day  of  June,  1840,  a  grant  was  made  to 
Jos6  Antonio  Pico  by  Juan  B.  Alvarado,  governor  of  California,  of  the  place 
called  "AguaCaliente,"  to  the  extent  mentioned  in  the  plan  accompanying 
the  expediente.  On  the  28th  day  of  November,  1841,  a  grant  was  made  to  J 
J  Warner  by  Manuel  Micheltorena,  governor  of  California,  of  the  place  called 
"  Valle  de  San  Jose, "  containing  six  square  leagues,  more  or  less.  The  grants 
•to  Portilia  and  Warner  were  confirmed,  and  patents  were  issued  to  them  sev- 
erally, as  above  set  forth.  The  grant  to  Pico  was  rejected.  On  the  6th  of 
November,  1858,  Portilia  conveyed  all  his  interest  in  the  rancho  to  one  Vicente 
S.  de  Carillo.  Some  time  prior  to  1856,  say  in  1854,  J.  J.  Warner  mortgaged 
his  rancho  Valley  of  San  J036  to  J  Mora  Moss.  Suit  was  brought  to  fore- 
close this  mortgage  in  the  district  court  for  San  Diego  county.  In  this  action 
a  homestead  was  set  apart  by  the  court  to  Warner  and  wife.  This  homestead 
tract  is  described  in  the  decree,  and  is  a  portion  of  the  south-western  part  of 
the  ranch,  a  tract  said  to  be  a  league,  and  was  directed  to  be  sold  under  this 
decree  to  satisfy  Moss'  mortgage.  This  latter  tract  is  described  in  thedecree« 
It  does  not  appear  that  the  league  was  ever  sold.  This  decree  seems  to  have 
been  entered  in  1856.  Surely,  in  the  absence  of  proof,  it  may  be  conclusively 
presumed  that  Moss*  debt  was  paid  to  Warner,  and  that  this  league  was  never 
sold.  The  homestead  set  apart  included  the  whole  of  Warner's  ranch  except 
the  league  above  mentioned.  This  is  manifest  from  the  report  of  the  commis- 
sioners who  set  apart  the  homestead,  and  the  order  of  the  court  confirming  it. 
Surel^',  if  the  homestead  did  not  include  the  whole  ranch  except  the  Moss 
league,  the  part  ordered  to  be  sold  would  have  exceeded  one  league.  On  the 
20th  of  November,  1858,  the  above-named  Warner  and  his  wife,  Anita  War- 
ner, executed  a  mortgage  to  John  Rains  of  all  their  interest  in  the  land  granted 
to  him.  The  description  of  the  land  included  in  this  mortgage  is  as  follows: 
"All  the  right,  title,  and  interest  of  the  parties  of  the  first  part  of,  in,  and 
to  that  certain  tract  of  land  lying,  being,  and  situate  in  the  county  of  San 
Diego,  Cal.,  known  as  the  •  Valley  of  San  Jos6  and  Agua  Caliente,'  and  being 
the  lands  granted  to  Jose  Antonio  Pico  by  Juan  B.  Alvarado,  governor  of  the 
department  of  the  Californias,  by  deed  of  grant  of  date  of  June  8,  1840,  and 
to  Juan  J  Warner  by  Manuel  Micheltorena,  governor  as  aforesaid,  by  deed  of 
grant  of  date  of  November  28,  1844,  reference  being  had  for  a  more  particu- 
lar description  to  the  several  grants,  expedientes,  maps,  and  other  papers  on 
file  in  the  oflice  of  the  surveyor  general  of  the  United  States  for  California,  in 
the  city  of  San  Francisco,  and  in  the  oflice  of  the  clerk  of  the  district  court  of 
the  United  States  for  the  Southern  district  of  California,  in  the  city  of  Los 
Angeles,  forming  the  record  of  case  No.  254  on  the  docket  of  the  United  States 
land  commission,  and  of  case  No.  218  on  the  land  docket  of  said  district  court; 
together  with  all  and  singular  the  tenements,  hereditaments,  and  appurtenances 
thereunto  belonging  or  in  any  wise  appertaining. "  On  the  5th  of  July,  1861, 
the  above-named  Carillo  conveyed  to  John  llains  the  undivided  one-half  of  the 
(Portilia)  rancho,  previously  conveyed  to  him  by  Portilia.  The  mortgage  of 
Warner  and  wife  to  Rains  was  subsequently  foreclosed,  and  the  mortgaged 
premises  sold  under  the  decree  of  foreclosure  by  George  Lyons,  sheriff  of  the 
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county  of  San  Diego,  to  Bains;  and  on  tbe  18th  of  November,  1861,  the  sheriff 
aforesaidt  in  pursuance  of  the  decree  and  sale  to  Bains,  executed  to  him  a  deed 
of  the  mortgaged  premises  above  mentioned.  Tlie  description  in  the  sheriff's 
deed  of  the  property  conveyed  is  as  follows:  "All  the  right,  title,  and  inter- 
est of  said  defendants  of,  in,  and  to  that  certain  tract  of  land  lying  and  being 
situate  in  the  county  of  San  Diego,  state  of  California,  known  as  the  'Yallede 
San  Jos6  and  Agua  CaUente,'  and  being  the  land  granted  to  Jose  Antonio 
Pico  by  Juan  B.  Alvarado,  governor  of  department  of  the  Gallfornias,  by  deed 
of  grant  of  date  January  8, 1840,  and  to. John  J.  Warner  by  Manuel  Michel- 
torena,  governor  as  aforesaid,  by  deed  of  grant  of  date  November  28,  1844; 
reference  being  had  for  a  more  particular  description  to  the  several  grants, 
expedientes,  maps,  and  other  papers  on  file  in  the  office  of  the  surveyor  gen- 
eral of  the  United  States  for  Caiifornia,  in  the  city  of  San  Francisco,  and  in 
the  office  of  the  clerk  of  the  district  court  of  the  United  States  for  the  Southein 
district  of  California,  in  the  city  of  Los  Angeles,  forming  the  record  of  case 
No.  254  on  the  docket  of  the  late  United  States  land  commission,  and  of  case 
No.  218  on  tbe  laud  docket  of  said  district  court;  together  with  all  and  singu- 
lar the  tenements,  hereditaments,  and  appurtenances  thereunto  belonging. 
*  *  *»  xhe  moi-tgage  of  Warner  and  wife  to  Bains  included  the  whole 
ranch  granted  to  Warner;  and  Bains,  under  the  decree  of  foreclosure,  ac- 
quired title  to  the  whole  of  it,  and  of  this  we  have  no  doubt.  The  decree  di-  . 
rects  the  whole  to  be  sold  and  conveyed  by  the  sheriff.  The  description  in  the 
mortgage  and  sheriff's  deed  are  given  above.  The  Moss  league  also  passed  to 
him  under  this  mortgage,  decree,  and  deed.  At  the  time  of  the  making  of  the 
foregoing  documents,  the  Moss  league  had  not  been  sold,  and  Bains  took  the 
title  to  Warner's  ranch,  presumably  incumbered  as  to  this  league.  As  this 
was  paid  off  he  took  title  to  the  whole  of  Warner's  ranch.  By  the  deed  from 
Carillo  and  wife  he  was  invested  with  the  title  to  the  undivlde^l  one-half  of  the 
Portilla  ranch,  and  the  legal  title  to  Warner's  ranch  and  the  above  one-half  of 
the  Portilla  grant  was  in  him  when  he  died,  in  November,  1862.  These  in- 
terests descended  to  his  wife  and  children,  unless  the  latter  were  divested  of 
them  by  proceedings  which  will  be  hereafter  referred  to. 

Before  Bains  took  the  mortgage  above  mentioned  from  Warner  and  wife, 
be  had,  on  the  16th  of  September,  1856,  intermarried  with  Maria  Merced  de 
Williams.  He  died  on  the  17th  of  November,  1862,  leaving  surviving  him 
his  wife  above  named,  and  five  children,  named  Cornelia,  (who  is  one  of  the 
plaintiffs,)  Isaac,  Bobert,  John,  and  Francisca,  the  latt<>r  born  after  tlie  death 
of  her  father.  Isaac  died  in  1877  intestate,  unmarried,  and  without  issue. 
On  the  21st  of  February,  1863.  Maria  Merced,  the  above-named  widow  of 
John  Bains,  commenced  an  action  in  the  district  court  of  the  county  of  SiEin 
Bernardino  against  £.  K.  Dunlap,  administrator  of  John  Bains,  deceased, 
and  her  children  above  named  and  others,  in  which  she  set  forth  her  marriage 
with  John  Bains  on  the  16th  of  September,  1856;  that  Bains  then  had  but  an 
inconsiderable  amount  of  property,  which  he  afterwards  expended;  that  Bains 
acquired  money  by  the  sale  of  her  separate  property;  that  on  the  29th  of  No- 
vember, 1858,  he  lent  to  J.  J  Warner  the  sum  of  1^1.800,  to  secure  the  pay- 
ment of  which  he  received  from  Warner  and  his  wife  a  mortgage  of  certain 
property,  describing  it  as  follows:  "All  their  right,  title,  and  interest  in  and 
to  that  certain  tract  of  land  lying  and  being  situate  in  the  county  of  San 
Diego,  Cal.,  known  as  the  'Yalle  de  San  Jose  and  Agua  Caliente,'  and  being 
the  lands  granted  to  Juse  Antonio  Pico  by  Juan  B.  Aivarado,  governor  of  the 
department  of  the  Calif ornias,  by  deed  of  grant  of  June  8,  1840,  and  to  John 
J.  Warner  by  Manuel  Micheltorena,  governor  as  aforesaid,  by  deed  of  grant 
of  date  November  28,  1844;"  the  property  and  rig4it  included  in  said  mort- 
gage being  all  that  part  of  said  rancho  "  Yalle  de  San  Jos^  and  Agua  Caliente, ". 
lying  to  the  north  and  east  of  the  east  and  west  and  north  and  south  lines 
drawn  from  the  tree  marked  "W»"  mentioned  in  the  complaint,  instead  of 
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the  one  square  league  lying  to  the  south  and  west  of  said  two  lines.  The  line 
referred  to  marked  "  W"  is  described  as  an  oak,  standing  on  the  east  and  in 
contact  with  the  rock9,  forming  the  first  rocky  point  on  the  south  side  of  the 
meadow  valley,  which  extends  eastwardly  from  the  rocky  hill  at  San  Jos6  In- 
dian village  to  Buena  Vista.  (The  above  description  is  combined  from  the 
original  and  amended  complaint,  in  accordance  with  what  appears  in  the 
transcript.)  Other  property  is  mentioned  in  the  complaints  which  it  is  not 
necessary  to  describe.  The  complaint  further  avers  that  Rains  proceeded  in 
due  course  of  law  to  foreclose  this  mortgage  against  Warner  and  the  heira  of 
his  wife,  then  deceased;  that  at  the  sale  under  the  decree  of  foreclosure  Rains 
became  the  purchaser,  and  thereafter  in  due  time  received  the  sheriff's  deed 
for  such  premises.  It  was  further  averred  that  the  money  lent  by  Rains  to 
Warner,  and  for  which  the  mortgage  was  taken  from  Warner  and  wife,  was 
the  separate  property  of  the  then  plaintiff,  Maria  M.  Williams  de  Rains;  that 
Rains  paid  no  money  for  the  property  purchased  at  the  sheriff's  sale  above 
mentioned;  and  that  the  amount  paid  was  the  amount  found  by  the  court  due 
on  the  mortgage  foreclosed;  that  no  part  of  this  money  had  ever  been  given 
to  Rains  by  the  plaintiff,  his  then  widow^  or  did  it  belong  to  him  in  any  way; 
that  she  was  informed  by  Rains  that  the  sheriff's  deed  for  the  mortgaged 
property  aforesaid  had  been  executed  to  her  as  grantee.  She  avers  that  the 
property  became  her  separate  property,  and  asks  that  the  court  decree  the 
property  included  in  the  aforesaid  deed  of  the  sheriff  of  San  Diego  county  to 
be  hers,  as  against  the  defendants,  with  the  common  general  prayer  for  all 
other  and  further  relief  to  which  she  may  be  entitled.  The  district  court  for 
San  Bernardino  county  found  the  facts  as  alleged  by  plaintiff  in  regard  to  this 
property,  and  decreed  it  to  be  her  separate  property.  And  it  was  further  ad- 
judged by  same  decree  that  defendant  E.  K.  Dunlap,  administrator  of  .John 
Rains,  deceased,  execute  and  deliver  to  the  plaintiff  all  necessary  deeds,  etc., 
to  carry  the  decree  into  full  effect.  This  decree  was  entered  and  filed  on  the 
13th  of  March,  1863.  On  the  next  day  the  deed  of  the  property  described  in 
the  complaint  was  executed  to  plaintiff  Maria  Merced,  by  the  administrator, 
as  required  by  the  decree.  On  the  14th  of  March,  1863,  the  above-named 
Maria  Merced  conveyed  to  her  children.  Cornelia,  Isaac,  Robert,  John  Scott, 
and  Francisca  Rains,  by  deed,  all  of  the  estate  above  mentioned,  conveyed  to 
her  by  deed  of  Dunlap,  administrator,  just  above  set  forth.  On  the  2d  of 
April,  1864,  the  aforesaid  Maria  Merced,  widow  of  John  Rains,  commenced 
an  action  In  the  district  court  for  the  county  of  Los  Angeles  against  Dunlap, 
in  his  individual  capacity,  and  also  as  administrator  of  John  Rains,  deceased, 
Hobert  S  Carlisle,  individually  and  as  trustee,  Cornelia  Rains,  Isaac  R;iins, 
Robert  Rains,  John  Scott  Rains,  Francisca  Y.  Rains,  and  others  as  defend- 
ants. On  the  26tli  day  of  November,  1864,  on  the  atUdavit  of  plaintiff's  at- 
torney that  the  judge  of  the  district  court, for  the  First  judicial  district,  of 
which  the  county  of  Los  Angeles  formed  a  part,  was  disqualified  from  a'v:ting 
in  the  case  by  reason  of  consanguinity,  on  motion  of  said  attorney  the  cause 
was  removed  for  trial  to  the  district  court  of  the  Third  judicial  district  for 
Santa  Clara  county.  Xo  objection  was  made  to  this  order.  The  papers  in 
the  cause  were  thereafter  transmitted  to  the  district  court  for  the  county  last- 
named,  and  filed  therein  on  the  4th  of  January,  1865.  No  motion  was  made 
to  remand  this  cause  to  the  district  court  for  I^s  Angeles  county,  and  it  re- 
mained for  trial,  and  wjis  tried  in  the  court  to  which  it  had  been  by  the  order 
transferred.  On  the  9th  of  May,  1865,  an  amended  complaint  was  filed  by 
the  plaintiff,  who  had,  since  the  commencement  of  the  action,  intermarried 
with  Jos6  C.  Carillo.  The  object  of  this  suit  was  to  have  set  aside  the  con- 
veyance to  her  children  at  having  been  procured  from  her  by  fraud  and  un- 
•  due  influence,  and  also  to  set  aside  a  power  of  attorney,  executed  to  Robert 
S.  Carlisle,  which  she  had  revoked,  and  for  an  account  from  Carlisle,  etc.,  and 
for  general  relief.    The  property  averred  to  have  been  conveyed  by  the  deed 
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sougbt  to  be  set  aside  by  tbis  suit  Is  set  forth  in  the  complaint,  and  is  de*' 
scribed  in  full.  It  consists — First,  of  the  Cucamonga  ranch,  situate  in  the 
county  of  San  Bernardino;  second,  tbe  Bella  Union  Hotel,  situate  in  the  city 
of  Los  Angeles;  third,  a  lot  in  the  city  just  mentioned,  which  was  conveyed 
to  Rains  by  Alice  Flashner  by  deed  dated  August  11,  1862;  ViXid,  fourth,  (we 
here  insert  the  description  in  same  words  as  in  complaint,)  "all  that  certain 
tract  of  land  situate  in  the  county  of  San  Diego,  state  aforesaid,  known  as 
•San  Jose  del  Yalle  and  Agua  Caiiente,'  same  set  apart  as  a  homestead  for 
Jonathan  J .  Warner  and  wife,  by  decree  of  the  district  court  of  San  Diego 
county  on  September  24,  1856,  and  known  also  as  'Warner's  Rancho;' " 
fifth,  certain  personal  property<  The  above  is  alleged  in  the  complaint  to 
have  been  decreed  to  be  her  separate  property  by  the  decree  in  the  San  Ber- 
nardino action.  Dunlap,  Carlisle,  and  the  infant  children  of  said  plaintiff, 
by  their  guardian  ad  litem,  all  answered  the  complaint.  The  case  was  tried, 
and  on  the  27th  day  of  May,  1867,  a  decree  was  made  and  entered  setting 
aside  the  deed  above  mentioned  made  by  plaintiff  to  her  children  as  having 
been  obtained  by  fraud,  and  it  was  ordered  that  the  same  should  be  delivered 
up  and  canceled,  also  setting  aside  ttie  power  of  attorney  to  Carlisle.  The  de- 
cree then  proceeds  to  distribute  the  property  in  the  action  between  the  plain- 
tilf  and  her  children,  defendants  above  named.  Certain  property  is  distrib- 
uted to  the  children,  and  adjudged  to  belong  to  them,  and  certain  other  prop- 
erty to  the  plaintiff  as  hers.  The  respective  interests  are  clearly  designated 
and  described  in  the  decree,  and  possession  is  awarded  to  each  of  the  parcels 
so  decreed  to  them.  Among  other  parcels  of  land  awarded  to  the  plaintiff  is 
one  designated  in  the  decree  in  words  following.  ''Second.  And  also  all  that 
tract  of  land  situate  in  the  county  of  San  Diego,  state  of  California,  and 
known  as  the  *  Rancho  San  Joso  del  Valle'  (or  •Warner's  Ranch,')  being  the 
same  rancho  finally  confirmed  to  J.  J  Warner,  and  surveyed  under  instruc- 
tions from  the  United  States  surveyor  general  of  California  by  John  C.  Hayes, 
in  July,  1859,  and  said  survey  was  approved  March  3,  1860,  by  T.  W.  Man- 
derville.  United  States  surveyor  general  of  California.''  On  the  3d  of  De- 
cember, 1868,  Maria  Merced  Williams  de  Carillo  executed  to  0  V.  Howard, 
P.  Beaudry,  M.  F.  Coronel,  J.  S.  Downey,  and  J.  S.  Garcia,  a  deed  of  "all 
that  certain  tract  of  land  or  rancho  situate  in  the  connty  of  San  Diego,  state 
of  California,  known  by  the  name  of  *  San  Jos6  del  Valle,'  or  •  Warner  Ranch,' 
and  also  known  by  thie  name  of  'San  Jose  o  Tagul,'  and  being  the  same  tract 
of  land  or  rancho  confirmed  by  the  United  States  land  commission  and  United 
States  district  court  to  J.  J.  Warner,  in  the  case  of  /.  /.  Warner  vs.  The 
United  States,  to  the  papers  in  which  case  reference  is  hereby  made  for  a  more 
particular  description. " 

It  is  admitted  that  defendants  succeeded  to  an  undivided  half  of  the  Portilla 
grant  by  deed  of  V.  S.  de  Carillo,  executed  on  the  20th  of  February,  1869,  to 
C.  V.  Howard  ei  al.,  and  is  not  involved  in  this  suit.  Of  the  cliildren  of 
Maria  M.  W.  de  Rains  above  mentioned,  Isaac  died  in  1877,  intestate,  unmar- 
ried,  and  without  issue.  It  is  said  by  counsel  for  plaintiffs  that  the  interests 
of  Robeii;,  John,  and  Francisca,  who  married  the  plaintiff  Gage,  if  any  they 
had,  became  vested  before  the  beginning  of  this  action  in  the  plaintiff  just 
above  named.  Defendants  claim  title  under  the  decrees  above  set  forth,  ren- 
dered in  the  San  Bernardino  and  Santa  Clara  cases,  and  conveyances  subse- 
quently made. 

It  is  averred  by  plaintiffs  that  the  title  under  the  Portilla  grant  was  not 
embraced  in  the  San  Bernardino  case.  In  this  contention  we  cannot  concur. 
The  claim  preferred  by  Mrs.  Rains  in  this  suit  was  for  the  whole  of  the  War<> 
ner  ranch,  except  the  Moss  league,  which  league,  in  the  final  survey,  was  not 
awarded  to  Warner.  The  reference  to  the  grant  to  Warner  and  the  home- 
stead set  off  to  him  in  the  action  of  Moss  v.  Warner  and  Wife  was  mere  mat- 
ter of  description,  to  identify  the  land  which  she  claimed.    There  was  no  in- 
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tentlon  to  do  what  is  most  unusual  and  entirely  unnecessary  to  deraign  and 
setiorth  her  chain  of  title  in  the  complaint.  The  complaint  means  tbiS  John 
Rains  bought  this  land  with  money  which  was  part  of  plaintifl^s  separate  es- 
tate: that  it  belonged  to  her  in  fee,  and  should  be  conveyed  to  her.  It  states 
that  the  property  included  in  the  mortgage  to  John  Rains  is  a  certain  part, 
viz.,  that  set  off  as  a  homestead  in  the  action  of  Mosa  v.  Warner.  That  is 
the  tract  claimed  by  her  in  the  action  and  so  declared  in  the  complaint.  Th(^ 
word  "right,"  connected  with  "property,"  in  the  complaint,  does  not  giv«r  a 
different  meaning  to  what  is  claimed  by  the  complaint.  The  language  useu 
amounts  to  stating  that  the  right  involved  and  claimed  here  is  the  nght  to 
the  tract  set  apart  as  a  homestead,  described  in  the  pleading.  The  deciee  ot 
the  court,  and  the  deed  of  Dunlap,  administrator,  accord  with  this  view,  us 
will  be  seen  by  the  reterence  to  them.  The  complaint  intended  to  challenge 
John  Rain's  right  and  title  to  this  land,  and  to  bring  them  to  judicature,  and 
this  we  think  was  done  by  the  pleader.  So  that  the  parties  claiming  under 
Rains  might  deny  by  their  answer  her  right  to  the  land,  and  offer  in  evidence 
any  title,  whether  derived  from  Portilla  or  any  one  else,  to  the  land,  which 
would  show  the  land  to  be  a  part  of  his  estate.  The  title  to  the  land  was  in 
controversy  in  this  suit  as  between  the  personal  representative  and  the  chil- 
dren of  John  Rains  on  the  one  hand,  and  his  widow  on  the  other,  and  it  was 
determined  in  favor  of  the  widow,  (plnintiff.)  John  Rains  acquired  his  inter- 
est in  the  Portilla  grant  after  his  foreclosure  at  the  sheriff's  sale  under  the 
decree  of  foreclosure  in  the  action  to  foreclose  his  mortgage  taken  from  War- 
ner and  wife;  and  if,  after  Mrs.  Rains  obtained  the  deed  of  the  administrator 
under  the  decide  in  the  San  Bernardino  case,  she  had  brought  an  action 
against  John  Rains  to  recover  the  land  embraced  in  the  decree,  and  he  had 
set  up  against  her  his  Portilla  title,  she  might  have  defeated  it,  if  not  by  the 
decree  just  above  mentioned,  by  showing  that  the  Portilla  interest  was  ac- 
quired by  him  with  money  belonging  to  her  as  her  separate  estate;  and  we  are 
of  opinion  that  the  defendants  conld,  in  this  action,  do  the  same  against  the 
plaintiffs  to  defeat  their  right  to  any  portion  of  the  land  included  in  the 
Warner  patent.  In  our  judgment  the  decree  under  consideration  conclusively 
determined  that  the  land  embraced  in  it  belonged  to  Mrs.  Rains,  and  that  the 
estate  of  Rains  had  no  title  to  it  acquired  from  any  source,  whether  Portilla, 
or  Pico,  or  any  one  else.  Under  this  decree  in  Mrs.  Rains'  favor,  she  exe- 
cuted the  deed  to  her  children,  under  which  plaintiffs  herein  claim. 

It  is  contended  on  their  part  that  the  judgment  in  the  case  tried  in  Santa 
Clara,  setting  aside  this  deed,  is  void  for  want  of  jurisdiction  in  the  district 
court  of  Santa  Clara  county.  This  contention  we  propose  now  to  consider. 
The  objection  made  to  the  jurisdiction  of  the  court  is  put  on  the  ground  that 
the  judge  had  transferred  the  cause  to  the  district  court  of  a  county — Santa 
Clara — which  court  was  not  the  nearest  court  to  Los  Angeles  county,  where 
the  like  cause  or  objection  for  making  the  order  did  not  exist.  The  same 
,  cause  and  objection  here  existed  as  to  every  county  in  the  First  judicial  dis- 
trict; therefore  it  would  have  been  error  to  transfer  it  to  a  court  in  a  county 
in  that  district.  The  judge  then  had  to  select  a  court  of  a  county  not  of  the 
First  district.  The  nearest  district  courts  then  were  in  the  Third  judicial 
district,  at  that  time  composed  of  the  counties  of  Monterey,  Santa  Cruz,  Santa 
Clara,  and  Alameda.  Conceding  that  the  county-seats  of  Monterey  and  Santa 
Cruz  were  nearer  to  Los  Angeles  county  in  a  straight  course  than  that  of 
Santa  Clara  county,  still,  as  the  county-seat  of  the  latter  was  nearer  by  the 
usually  traveled  route,  or  hiore  accessible,  might  it  not  be  reasonably  con- 
cluded that  the  district  court  of  Santa  Clara  was  the  nearest?  But  waiving 
this,  we  are  of  opinion  that,  conceding  that  the  county-seat  of  Monterey  or 
Santa  Cruz  was  nearer  than  that  of  Santa  Clara  to  Los  Angeles  county,  that 
the  order  sending  it  to  the  district  court  of  the  latter  county  was  only  error. 
We  cannot  see  how  it  can  be  law  that  a  judgment  can  be  impeached  collator* 
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ally  and  held  void,  because  a  judge  has  made  an  inconsiderable  mistake  in 
computing  distances,  or  had  selected  a  county-seat  more  readily  accessible 
than  the  others  in  coming  from  Los  Angeles,  and  holding  it  to  be  really  the 
nearer  on  that  account.  The  judge  had  jurisdiction  to  make  this  order,  un- 
der the  statute  then  in  force.  lie  must  determine  what  is  the  nearest  court 
in  administering  the  law.  This  determination  was  undoubtedly  within  his 
power,  (St.  May  6,  1854;  St.  1864,  p.  158;  Hitt.  Gen.  Laws,  par.  5600;)  and  if 
lie  sent  it  to  a  county  some  distance  further  than  another  by  error  of  a  mis- 
calculation of  distances,  it  would  be  nothing  more  than  an  error,  and  should 
not  render  the  judgment  void.  Conceding  that  this  judgment  might  have 
been  reversed  on  appeal,  still  it  would  not  be  void  on  collateral  attack.  The 
cases  cited  by  the  counsel  for  plaintiifs,  (appellants  here,)  Burton  v.  Cofmr- 
ruhias^  decided  at  the  April  term,  1865,  (not  reported :)  People  v.  De  la  Guerra, 
24  Cal  73;  Livermof'e  v.  Bi'undage,  64  CaL  299;  and  People  v.  McQarvey,  56 
Cal.  327, — are  not  at  all  in  point.  They  are  all  on  appeal  or  direct  attack. 
No  collateral  attack  was  attempted  in  either  case,  and  in  every  case  except 
People  v.  AfcGarveyithey  were  orders  not  of  transfer,  but  orders  in  the  cause, 
involving  judicial  action  of  different  kind  than  that  of  transfer,  which  the 
judge  was  expressly  forbidden  by  statute  from  making.  People  v.  McQaroey 
related  to  a  criminal  case  transferred  under  a  state  of  facts  not  allowed  by  the 
statute  relating  to  such  cases, — a  statute  entirely  different  from  the  act  under 
which  the  judge  proceeded  in  this  case,  as  is  apparent  from  the  opinion  in  the 
case.  There  was  no  appeal  in  the  Santa  Clara  case.  In  fact,  the  adverse 
parties  therein  did  not  object  to  the  order,  did  not  move  to  vacate  it,  nor  to  re- 
mand the  cause  in  the  Santa  Clara  court,  but  acquiesced  in  the  judgment.  We 
do  not  think  the  contention  of  the  appellants  is  sustainable.  The  judgment 
is  not  open  to  attack  for  the  reason  urged  by  them. 

The  plaintiff  in  the  case  tried  in  Santa  Clara  county  relied  on  the  judgment 
recovered  in  the  San  Bei'nardino  case,  which,  as  we  have  seen,  determined 
that  the  whole  of  the  Warner  ranch,  except  the  Moss  league,  was  hers,  as 
against  any  title  derived  from  any  source  or  any  one  else,  and  the  decree  in 
the  Santa  Clara  case  set  aside  the  deed  to  her  children  and  determined  certain 
land  to  belong  in  fee  to  the  plaintiff  therein,  Mrs.  Carillo,  formerly  Bains.  It 
makes  no  difference  that  the  decree  assumed  the  form  of  a  partition  of  the 
property  involved  in  the  cause  between  the  plaintiff  and  her  children.  It  set 
aside  the  deed  to  the  children,  and,  conceding  that  the  decree  in  other  respects 
was  void,  it  was  not  void  so  far  as  it  set  aside  this  deed.  The  Warner  ranch, 
except  the  Moss  league,  then  remained  in  her  under  the  San  Bernardino  de- 
cree, and  the  administrator's  deed  made  in  pursuance  thereof.  We  do  not 
think  that  it  is  averred  in  the  complaint  in  the  Santa  Clara  cause  that  the 
judgment  in  the  San  Bernardino  cause  was  obtained  and  entered  by  collusion 
of  any  kind.  The  arrangement  between  Scott  and  Dunlap  had  relation  to  the 
deed  executed  after  the  judgment  in  the  San  Bernardino  case  to  Mrs.  Bains^ 
children  and  the  power  of  attorney  to  Carlisle,  and  not  to  the  judgment.  The 
findings  in  the  Santa  Clara  case,  if  there  were  any,  are  not  in  the  transcript, 
and  the  judgment  therein  makes  no  reference  to  any  agreement  between  Scott 
and  Dunlap.  The  point  that  this  was  averred  to  have  been  a  collusive  judg- 
ment is  not  well  taken.  The  defendants  acquired,  before  the  commencement 
of  the  action,  the  title  to  an  undivided  one-half  of  the  land  {)atented  to  Por- 
tilia.  This  does  not  include  the  half  conveyed  to  John  Bains  by  Carillo  and 
wife,  by  deed  dated  July  5,  1861.  The  above  appears  by  stipulation.  It  was 
admitted  on  the  trial  that  there  is  a  league  (the  Moss  league)  of  the  land  pat- 
ented to  Portilla  which  is  not  included  in  the  patent  to  Warner.  All  the  other 
land  included  in  the  patent  to  Portilla  is  included  in  the  patent  to  Warner. 
As  to  the  land  included  in  the  Warner  patent,  the  defendants  are  entitled  to 
recover  it.     This  follows  from  what  has  been  stated  above. 

The  question  as  to  that  part  of  the  land  sued  for  outside  of  the  patent  to 
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Warner,  and  embraced  In  the  Portilla  patent,  demands  further  consideration. 
The  Moss  league,  it  is  admitted  by  stipulation,  is  not  included  in  the  patent 
to  Warner.  8uch  is  the  meaning  of  the  stipulation  on  page  362  of  the  tran- 
script. We  do  not  know  that  the  defendants  ever  acquired  more  than  the 
above  half  of  the  league.  The  other  half  passed  to  John  Rains,  and  he  died 
intestate  as  to  it.  This  half  was  acquired  during  the  coverture  with  his  wife, 
Maria  Merced,  and  was,  therefore,  community  property,  and  on  his  death 
passed,  subject  to  the  payment  of  debts  of  the  community,  one-half  to  Maria 
M.,  hia  relict,  and  the  other  half  to  his  descendants,  (children.)  See  act  of 
:May  8,  1861,  (St.  1861,  p.  310.)  Rains  left  four  children,  one  of  whom,  Isaac, 
died  in  1877,  intestate,  unmarried,  and  without  issue.  His  portion,  an  un- 
divided one-fifth,  descended  to  his  mother,  Maria  Merced.  The  other  four- 
fifths  descended  to  the  other  children.  The  title  to  one-fifth  of  this  half,  or 
one-twentieth,  of  the  Moss  league,  was  in  Mrs.  Foley  when  the  action  was 
brought,  and  she  is  entitled  to  recover  it.  Isaac's  interest  in  this  land  passed 
by  descent  to  Mrs.  Rains  or  Carillo  on  his  dying  intestate  in  1877,  unmarried 
and  without  issue.  The  portions  of  Robert,  John,  and  Victoria  of  this  league 
remained  in  them  when  the  action  was  commenced.  The  record  does  not 
show  that  they  were  ever  conveyed  to  the  plaintiffs,  or  either  of  them.  Nor 
does  it  show  that  Mrs.  Carillo  ever  conveyed  her  interest  in  this  league  to  the 
plaintiff  Foley  or  Gage.  AVe  have  searched  the  record  with  the  greatest  care» 
and  can  find  in  it  no  deed  to  plaintiff  Gage  from  any  one,  and  the  only  deed 
to  the  plaintiff  l^oley  is  that  executed  by  her  mother  (Mrs.  Rains)  to  her  chil- 
dren on  the  14th  of  March,  1863,  which  was  set  aside.  As  the  record  shows 
no  conveyance  of  any  kind  to  plaintiff  Gage,  it  is  free  from  error  as  to  him. 
We  have  said  nothing  as  to  the  interest  which  appears  to  have  been  acquired 
by  Mrs.  Rains  or  Carillo  from  Mra.  Carlisle  by  the  deed  of  the  latter.  So  far 
as  it  affects  the  land  in  the  Warner  patent,  it  inured,  under  the  Howard  deed, 
to  the  benefit  of  the  defendants.  As  to  any  interest  in  the  Portilla,  it  still  re- 
mains  in  her»  and  can  cut  no  figure  in  this  suit,' as  she  is  not  a  party  seeking 
any  relief. 

Conceding  that  the  contracts  between  Glassell,  Smith  &  Fatten  and  the 
plaintiffs  (which  are  found  by  the  court)  are  void,  they  are  of  no  material 
significance  in  this  action.  If  they  were  void,  they  cannot  and  have  no  effect 
on  the  title  of  plaintiffs.  The  plaintiffs  may  set  them  up  against  Glassell, 
Smith  &  Patton,  if  they  should  so  elect,  when  the  former  make  any  claim 
against  them.  We  cannot  see  that  defendant's  rights  are  in  any  way  en- 
larged by  these  contracts.  If  such  contracts  are  void,  they  are  no  more 
than  so  much  blank  paper  between  the  parties.  They  take  away  nothing 
from  the  plaintiffs,  and  add  nothing  to  the  rights  of  defendants.  ThQ  con- 
tention of  defendants  on  this  point  need  not  be  further  considered.  It  is  dis- 
missed from  further  notice  as  untenable. 

As  this  action  is  brought  to  recover  lands  embraced  in  the  Portilla  and 
Warner  patents,  and  as  it  clearly  ap{)ears  that  the  plaintiff,  Mrs.  Foley,  is  en- 
titled to  recover  a  portion  of  the  lands  embraced  in  the  Portilla  patent,  viz., 
one-twentieth  of  the  Moss  league,  and  of  any  portion  of  the  Portilla  patent 
not  included  in  the  Warner  patent,  as  to  her  there  must  be  a  new  trial.  The 
order  denying  a  new  trial  to  plaintiff  Gage  is  without  error.  The  judgment 
and  order  are  reversed  as  to  plaintiff  Foley,  and  the  cause  remanded  for  a  new 
trial  as  to  her.  As  to  the  plaintiff  Gage,  the  judgment  and  order  must  be  af- 
firmed.   So  ordered. 

We  concur;  Searls,  C.J.;  Patekson,  J.;  Shabpstjsin,  J.;  McKikstby, 
J.;  McFarland,  J. 
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People  o.  Ah  Jakk.    (No.  20,404.) 
{Supreme  Court  of  California.    June  18, 1888.) 
In  bank.     Appeal  from  superior  court.  Sierra  county;  F.  D.  Soward, 
Judge. 

Bert  Schlessinger  and  A.  J.  Howe,  for  appellant  Qeo.  A.  Johnson^  Atty. 
Oen.,  for  the  People. 

Per  Curiam.  We  have  examined  all  the  points  made  oy  counsel  for  ap- 
pellant in  this  cause  and  cannot  perceive  that  the  court  below  committed  any 
error  in  its  rulings  herein.    Judgment  and  order  affirmed* 


(3  Cal.  Unrep.  21)  ^^^^  ^    SCHROEDER.    .(No.  12,712.) 

{Supreme  Cowrt  of  California,    August  20, 1888.) 

Appeal— Requisites— Failitrb  to  File  Transcript. 

A  clerk  of  appellant^s  attorney,  during  the  illness  of  his  employer  and  against 
his  directions,  took  the  appeal,  hut  failed  to  file  a  transcript.  Appellant^s  attorney 
was  first  apprised  that  appeal  had  been  taken  by  respondent's  notice  of  motion  to 
dismiss,  when  he  served  and  filed  a  transcript.  Meld,  that  the  appeal  would  not  be 
dismissed. 

In  bank.  Appeal  from  superior  court,  San  Mateo  county;  E.  F.  Head, 
Judge. 

Aiotion  to  dismiss  appeal,  on  the  ground  that  no  transcript  was  filed  in  time. 
The  affidavit  of  appellant's  attorney,  heard  upon  the  motion,  alleged  that  ap- 
pellant, defendant  below,  interposed  a  demurrer  to  the  complaint,  which  was 
overruled,  and  judgment  rendered  for  plaintiff;  that  within  10  days  after  ren- 
dition of  the  judgment  deponent  was  taken  sick,  and. con  fined  to  his  bed  and 
room  for  about  a  month,  being  unable  to  attend  to  any  business :  that,  while  so 
confined,  he  was  informed  that  defendant  had  requested  one  of  deponent's 
clerks  tu  take  an  appeal  in  the  cause,  but  that  he  had  directed  the  clerk  not  to 
tak"  the  appeal,  and  supposed  his  directions  had  been  obeyed;  that  he  was 
first  apprised  that  appeal  had  been  taken  by  respondent's  notice  of  motion  to 
dismiss;  that,  upon  receiving  such  notice,  he  caused  a  transcript  on  appeal  to 
be  made  out,  served,  and  filed  in  this  court,  and  that  it  was  his  intention  in 
good  faith  to  prosecute  the  appeal;  that  the  judgment  appealed  from  is,  in  his 
opinion,  manifestly  erroneous. 

D,  M,  Delmas,  for  appellant.    J.  C.  Bates,  for  respondent. 

Per  Curiam.  On  an  examination  of  the  papers  herein  the  court  is  of 
opinion  that  the  appeal  should  not  be  dismissed,  and  the  motion  must  be  de- 
nied. 


(IS  Or.  266) 

Henxess  tj.  Wells. 
{Supreme  Court  of  Oregon.    May  8, 1888.) 
AppEAii—PajLCTiOE— Notice  of  Appeal— Proof  op  Service. 

Section  2119,  HiU,  Code,  requires  the  notice  of  appeal  to  be  filed  with  the  justice 
"with  the  proof  of  service  indorsed  thereon."  The  filing  of  notice  without  such 
proof  of  service  Is  ineffectual  for  any  purpose.    Brlney  v.  Starr^  6  Or.  207,  approved 
and  followed. 
iSylUHma  hy  the  Cowrt) 

Appeal  from  circuit  court,  Polk  county. 

Per  Curiam.  This  action  was  originally  commenced  before  a  justice  of 
the  peace  in  Polk  county,  where  the  defendant  had  a  judgment  in  her  favor. 
The  plaintiff  undertook  to  appeal  from  said  judgment  to  the  circuit  court,  but 
filed  his  notice  of  appeal  with  the  justice  without  any  proof  of  service  being 
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indorsed  thereon.  The  attempted  proof  of  service  was  placed  on  the  notice  at 
least  six  days  after  the  notice  was  filed.  Upon  these  facts  the  circuit  court 
dismissed  the  appeal,  from  which  judgment  this  appeal  is  taken.  Briney  v. 
Stan-,  6  Or.  207,  is  decisive  against  the  appellant.  The  provision  of  the  Code 
construed  in  that  case  is  in  substance  the  same  as  the  statute  regulating  ap- 
peals from  justices'  courts,  and  there  is  no  reason  why  the  latter  should  not 
receive  the  same  construction  as  the  former.  Section  2119,  Hill,  Code,  re- 
quires the  filing  of  the  notice  of  appeal  with  the  justice  "with  proof  of  serv- 
ice indorsed  thereon."  The  filing  of  such  notice  without  the  requisite  proof 
of  service  indorsed  is  ineffectual  for  any  purpose.  Let  the  judgment  be  af- 
firmed. 


^"  °'-  =^^  Bush  v.  Geisct. 

{Supreme  Court  of  Oregon.    May  7, 1888.) 
1.  Appeal— Praoticb— Filing  Transcript. 

By  Bection  541,  Code,  the  appellant  is  required  to  file  with  the  olerk  of  the  appel- 
late court  the  transcript  of  the  cause  by  the  second  day  of  the  next  regular  term  of 
said  court  after  the  appeal  is  perfected. 

3.  Same— When  Appeal  is  Perfected. 

When  the  notice  of  appeal  was  served  on  the  8d  day  of  January,  1888,  the  under- 
taking filed  on  the  12tn  day  of  said  month  of  January,  the  adverse  par^  had  five 
days  next  after  the  filing  of  the  undertaking  in  which  to  object  to  the  sumcienQy  of 
the  sureties  in  the  undertaking.  No  such  exceptions  having  been  filed,  the  appeal 
is  to  be  deemed  perfected  on  the  18th  day  of  said  month  of  January. 
8.  Same— Extension  of  Time  to  File  Transcript. 

By  subdivision  3,  §  541,  the  court  or  judge  thereof  may,  upon  notice  to  the  respond- 
ent, enlarge  the  time  for  filing  the  transcript. 

4.  Same. 

Where  the  appellant,  on  the  second  day  of  this  term  of  court,  took  an  ex  parte  or- 
der without  notice,  enlarging  the  time  to  file  transcript  subject  to  legal  objections, 
the  time  for  the  filing  of  the  transcript  was  not  thereby  enlarged. 

5.  Same. 

Order  to  enlarge  time  for  filing  transcript,  when  taken  ex  pa/rtey  and  without  no- 
tice, will  be  disregarded  where  the  attention  of  the  court  is  called  to  the  matter,  and 
the  appeal  .will  be  dismissed. 

6.  Practice  in  Civil  Cases— Notice  op  Motion. 

By  section  524,  Code,  when  notice  of  a  motion  is  necessary,  it  must  be  served  10 
days  before  the  time  appointed  for  the  hearing,  unless  the  court  or  judge  prescribe 
a  shorter  time  by  order  mdorsed  on  the  notice. 

7.  Sams— When  Notice  of  Motion  is  Neoessart. 

Notice  of  a  motion  is  not  necessary  except  when  the  Code  requires  it,  or  when  di- 
rected by  a  court  or  judge  in  pursuance  thereof. 
{Syllabus  by  the  Court) 

Appeal  frotn  circuit  court,  Marion  county. 

/.  A.  Stratum  and  Qeo,  H.  Buvftett,  for  respondent.  Ford  <§  Kaiser,  for 
appellant. 

Strahan,  J.  On  the  6th  day  of  March,  1888,  and  within  the  time  allowed 
by  law  to  file  the  transcript  in  this  case,  the  appellant,  by  his  counsel,  without 
notice  to  the  respondent,  asked  and  obtained  an  ex  parte  order  allowing  the 
appellant  10  days  from  that  date  in  which  to  file  the  transcript  in  said  cause, 
which  order  was  made  subject  to  legal  objections. 

1.  The  respondent  now  moves  the  court  to  vacate  said  order,  and  to  strike 
said  transcript  from  the  files.  This  motion  is  made  upon  notice,  and  has  been 
fully  argued  by  counsel.  A  brief  reference  to  the  provision  of  the  Code  will 
determine  the  question.  By  section  541  the  appellant  is  required  to  file  with 
the  clerk  of  the  appellate  court  the  transcript  of  the  cause  by  the  second  day 
of  the  next  regular  term  of  said  court  after  the  appeal  is  perfected.  The  no- 
tice of  appeal  was  served  on  the  8d  day  of  January,  1888;  the  undertaking 
was  filed  on  the  12th  day  of  January,  1888.  The  appellant  had  10  days  from 
the  date  of  the  service  of  the  notice  of  appeal  in  which  to  file  his  undertaking. 
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and  the  adverse  party  had  5  days  thereafter  within  which  to  except  to  the 
sufficiency  of  the  sureties  in  the  undertaking^.  Code,  §  537,  subd.  2.  Exclud- 
ing the  day  on  which  the  undertaking  was  filed,  the  time  to  except  to  the  suf- 
ficiency of  the  sureties  expired  on  the  18th  of  January,  1888.  No  such  ex- 
ceptions were  flieid,  and  the  appeal  is  to  be  deemed  perfected  on  tliat'day. 
Code,  §  537,  subd.  4.  It  was  therefore  the  appellant's  duty  to  file  hijs  tran- 
script by  the  second  day  of  this  term  of  court. 

2.  The  question  is  therefore  presented  whether  or  not  the  time  to  file  the 
transcript  was  extended  by  this  order.  Subdivision  8,  §  541,  Code,  is  as  fol- 
lows: "(3)  If  the  transcript  is  not  filed  with  the  appellate  court  within  the 
time  provided,  the  appeal  is  to  be  deemed  abandoned,  and  the  eJfect  thereof 
terminates;  but  the  court  or  judge  thereof  may,  upon  notice  to  the  respondent, 
and  such  terms  as  maybe  just,  by  order,  enlarge  the  time  for  filing  the  same; 
but  such  order  shall  be  made  within  the  time  allowed  to  file  the  transcript, 
and  shall  not  extend  it  beyond  the  term  of  the  appellate  court  next  following 
the  appeal. "  Section  524,  Code,  provides :  "  When  notice  of  a  motion  is  nec- 
essary, it  shall  be  served  10  days  before  the  time  appointed  for  the  hearing; 
but  the  court  or  judge  tliereof  may  prescribe,  by  order  indorsed  on  the  notice, 
a  shorter  time.  Notice  of  a  motion  is  not  necessary,  except  wlien  this  Code- 
requires  it,  or  when  directed  by  a  court  or  judge  in  pursuance  thereof."  By 
section  522,  Code,  every  direction  of  a  court  or  judge  made  or  entered  in  writ- 
ing, and  not  included  in  a  judgment  or  decree,  is  an  order,  and  an  application 
for  an  order  is  a  motion.  It  is  manifest  from  these  provisions  of  the  Code 
that  this  was  a  case  where  notice  of  a  motion  was  necessary  by  the  express  re- 
quirement of  the  law,  and,  it  appearing  that  no  notice  whatever,  was  given, 
the  time  for  filing  the  transcript  was  not  enlarged.  The  appellant  took  his 
order  without  such  notice  at  his  peril,  and,  now  that  his  right  to  proceed  with- 
out notice  is  questioned,  the  court  has  no  jurisdiction  whatever  in  the  matter. 
The  appellant  should  have  seen  to  it  that  the  necessary  notice  was  given  or 
waived,  and  papers  filed,  before  taking  his  order.  A  practice  seems  to  have 
prevailed  for  a  long  time  in  this  court  to  take  such  orders  exparte^  and  witli- 
out  notice,  but  it  is  within  the  knowledge  of  the  writer  that  whenever  an  ap- 
pellant's right  to  do  so  has  been  questioned,  and  the  matter  brought  to  the 
attention  of  the  court  that  notice  had  not  been  given,  the  appeal  has  been  dis- 
missed. I  can  find  no  reported  case  on  the  subject,  but  such  has  been  the 
practice.  In  accordance  with  this  practice  the  motion  will  be  treated  as  a 
motion  to  dismiss  the  appeal,  and  allowed. 


OM  Or.  866) 

Bush  t>.  Gbisey. 
{SwpreTM  C<mrt  of  Oregon.    June  7, 1888.) 

1.  JtTDOMEKlV— RbNDTTIOW— FaILXJBE  TO  TlLB  DbCXBIOX  IN  WbITIKO. 

When  the  trial  of  a  case,  involvinff  an  issue  of  fact,  is  had,  without  a  jury,  and 
the  court  directs  a  judgment,  but  fails  to  give  a  decision  in  writing  stating  the  facts 
found  and  conclusions  of  law,  as  requirea  by  the  Code,  such  judgment  is  irregular, 
and  should  be  set  aside  upon  the  attention  of  the  court  being  called  to  the  fact 

2.  Same— Validity. 

A  judgment  so  entered  is  not  void,  but  may  be  rendered  so,  either  upon  motion 
to  the  court  in  which  it  is  entered,  or  upon  appeal  to  a  superior  court. 

8.  COUNTIXS— LlABILITISS— MANl>AMirS  TO  COICPEL  PaTMBNT  OF  WaRSANTS. 

Where,  in  proceedings  of  mamdamua  to  compel  the  defendant,  who  is  coun^ 
treasurer,  to  pay  the  plaintiif  warrants  held  by  him,  duly  drawn  upon  the  defend- 
ant as  such  treasurer,  it  is  asoertained,  in  an  issue  made  upon  the  return  of  an  al- 
ternative writ,  that  the  defendant  had  funds  sufficient  to  pay  such  warrants  at  the 
time  they  were  presented  to  him,  applicable  to  the  payment  thereof,  and  that  the 
vearrants  presented  were  legal  claims  against  the  county,  held,  that  the  judgment 
should  direct  the  issuance  of  a  peremptory  writ,  commanding  the  defendant  to  pay 
the  warrants  forthwith. 
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4.  Costs— In  Mandamus — Who  are  Entitled  to. 

The  right  of  a  plaintiff  in  a  mandarmis  proceeding  to  recover  costs,  tinder  the 
Code  of  this  state,  does  not  depend  upon  his  claiming  or  recovering  damages 
therein.  He  is  entitled  to  costs  as  a  matter  of  course,  upon  obtaining  the  relief 
sought. 

(SyUdbus  by  the  Court.) 

Appeal  from  circuit  court,  Marion  county. 

6^60.  H.  Burnett,  for  appellant.    Tilmon  Ford,  for  respondent. 

Thayer,  J.  This  case  arises  out  of  a  proceeding  of  mandamus.  The 
writ  was  issued  out  of  said  circuit  court  upon  the  petition  of  the  appellant, 
to  compel  the  respondent,  as  treasurer  of  said  county  of  Marion,  to  pay  cer- 
tain warrants  drawn  upon  him  by  the  county  clerk  of  said  county,  in  favor  of 
the  appellant,  and  purporting  to  have  been  drawn  by  order  of  the  county 
court  of  said  county.  The  respondent  refused  to  pay  the  warrants  on  their 
being  presented  to  him,  upon  the  alleged  grounds  that  they  had  been  issued 
without  authority.  The  case  was  tried  before  Hon.  R.  P.  Boise,  judge  of 
said  circuit  court,  without  a  jury,  upon  the  petition,  alternate  writ,  the*  re- 
turn thereto,  and  proofs  taken  therein.  It  appears  from  the  record  that  the 
trial  was  had  on  the  13th  day  of  July,  1887,  and  that  upon  its  submission  the 
court,  without  finding  the  facts  or  conclusions  of  law,  directed  a  judgment  in 
favor  of  the  appellant  in  accordance  with  the  prayer  of  his  petition,  and  that 
a  judgment  was  so  entered;  that  subsequently,  and  on  the  80th  day  of  Au- 
gust, 1887,  during  the  term  of  court  at  which  the  said  judgment  was  entered, 
the  respondent  tiled  a  motion  to  set  it  aside,  upon  the  ground  that  such  find- 
ings had  not  been  made,  and  on  the  same  day  the  appellant's  counsel  filed  a 
motion,  based  upon  an  affidavit,  to  correct  the  omission  by  making  and  filing 
such  findings  nunc  pro  tunc;  that,  after  argument  of  the  two  motions,  the 
court  set  aside  said  judgment,  and  proceeded  to  find  the  facts  and  conclusions 
of  law,  which  were  duly  filed. 

The  following  is  the  substance  of  the  facts  found:  (1)  That  the  respond- 
ent was  the  treasurer  of  said  Marion  county.  (2)  That  on  the  6th  day  of 
May*,  1887,  said  county  court,  sitting  as  a  board  of  commissioners,  duly  au- 
thorized said  county  clerk  to  draw  the  warrants,  by  an  order  made  for  that 
purpose,  which  was  entered  of  record.  (3)  That  the  said  clerk  duly  executed 
such  order.  (4)  That  in  the  month  of  November,  1887,  the  said  clerk  filled 
out  two  warrants  upon  the  treasurer,  respectively,  for  810,000  and  $5,000, 
and  delivered  them  to  T.  C.  Shaw,  who  was  county  judge  of  said  county,  and 
he  delivered  them  to  appellant,  and  obtained  from'him  the  amount  thereof  in 
money,  and  used  it  for  the  benefit  of  said  county.  That  the  money  received 
by  the  county  judge  was  not  paid  into  the  treasury  of  tlie  county;  but  was 
paid  to  the  city  of  Salem,  to  aid  the  city  in  building  a  bridge  across  the  Willa- 
mette river,  to  connect  Marion  county  with  the  county  of  Polk.  (5)  That 
said  appellant  was  not  advised  for  what  purpose  said  money  was  to  be  used. 
(6)  That  prior  to  the  time  when  said  two  warrants  were  executed,  and  the 
money  advanced  by  appellant  thereon,  there  was  an  understanding  between 
him  and  the  county  couii,  sitting  to  transact  county  business,  that  he  would 
furnish  money  to  the  county,  at  8  per  cent.,  on  county  warrants,  to  enable 
the  county  to  meet  current  expenses,  when  it  had  no  money  in  its  treasury 
for  that  purpose,  and  be  reimbursed  when  the  money  came  into  the  treasury 
from  taxes;  and  that  appellant  furnished  the  money  on  the  two  warrants  as 
a  loan  to  the  county  in  pursuance  of  that  understanding.  (7)  That  the  war- 
rants in  question  were  issued  in  lieu  of  said  two  warrants,  and  the  interest 
which  had  accrued  thereon.  (8)  That  the  appellant  presented  the  warrants 
in  question  (16  in  number)  to  the  respondent,  as  such  treasurer,  for  payment 
or  indorsement,  and  that  respondent  refused  to  pay  or  indorse  them.  (9) 
That,  at  the  time  said  warrants  were  so  presented  to  respondent  as  aforesaid* 
he  had  in  his  possession,  as  such  treasurer,  sufficient  funds  belonging  to  said 
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couuty  to  pay  them,  and  which  funds  were  applicable  to  their  payment.  As 
conclusions  of  law  the  court  found:  (1)  That  the  said  16  warrants  were 
valid  and  legal  claims  against  said  county.  (2)  That  the  appellant  was  the 
legal  owner  and  holder  of  them.  (8)  That  it  was  tlie  duty  of  the  respondent 
to  pay  or  indorse  the  same  when  presented  by  the  appellant.  (4)  That  said 
warrants  should  draw  interest  at  8  percent,  per  annum  from  the  date  of  their 
presentment, — the  6th  day  of  May,  1887. 

Upon  these  findings  of  facts  and  law,  the  appellant's  counsel  moved  the 
said  circuit  court  for  a  judgment  commanding  the  respondent  to  pay  to  the 
appellant  the  amount  due  upon  the  warrants,  and  for  costs;  which  motion 
the  court  refused  to  grant,  but  directed  a  judgment  in  favor  of  the  appellant, 
and  against  the  respondent,  to  the  effect  that  the  latter  pay  to  the  former  the 
amount  of  said  warrants  and  interest,  out  of  any  money  in  his  hands  as  such 
treasurer,  belonging  to  said  county,  applicable  to  the  payment  of  current  ex- 
penses; and  that,  in  case  there  were  no  funds  in  the  said  county  treasury  suf- 
ficient to  pay  all  said  warrants,  then  that  he  pay  thereon  what  money  there 
was  in  said  treasury  at  the  time  of  the  service  of  said  writ  applicable  thereto 
as  aforesaid,  and  that  the  remainder  be  paid  out  of  the  first  money  that  should 
come  into  said  treasury  which  was  applicable  to  the  payment  thereof.  And 
the  said  court  further  directed  and  decided  that  neither  party  recover  costs 
or  disbursements.  The  judgment  entered  in  pursuance  of  said  findings  is  the 
judgment  appealed  from  herein. 

The  main  grounds  of  error  relied  upon  by  appellant's  counsel  are  the  set- 
ting aside  of  the  judgment  entered  July  18, 1887;  the  refusal  to  allow  the  ap- 
pellant's costs  in  the  proceedings  upon  the  writ  of  mandamus;  and  for  not 
rendering  a  judgment  directing  a  peremptory  mandamus,  commanding  the 
respondent  to  Immediately  pay  the  amount  due  upon  said  warrants,  with  the 
accrued  interest  thereon,  from  the  6th  day  of  May,  1887,  at  the  rate  of  8  per 
cent,  per  annum.  The  transcript  contains  no  bill  of  exceptions,  and  we  have 
no  data  by  which  to  determine  the  questions  involved  in  the  case,  except  the 
findings  of  ttie  court  referred  to.  As  to  the  right  of  the  circuit  court  to  set 
aside  the  judgment  entered  July  13,  1887,  there  can  be  no  doubt.  Courts 
have  control  of  their  own  records,  and  are  authorized  to  correct  them  so  as  to 
make  them  conform  to  the  truth.  Where  a  case  involving  a  question  of  fact 
is  tried  by  the  court  without  a  jury,  its  decisions  should  be  given  in  writing 
and  conclusions  of  law  separately,  and  which  shall  be  entered  in  the  journal, 
and  judgment  entered  thereon  accordingly.  A  judgment  in  such  a  case,  with- 
out such  decision  having  been  made  and  entered,  cannot  be  attacked  collater- 
ally; but  it  is  so  irregular  that  the  court  which  directs  it  should,  as  a  matter 
of  duty,  recall  the  judgment,  or  set  it  aside,  whenever  the  fact  is  brought  to 
its  notice.  »uch  a  judgment  may  be  avoided  on  appeal  or  by  the  court  in 
which  it  is  entered. 

The  question  as  to  whether  the  appellant  was  entitled  to  recover  costs  de- 
pends upon  the  construction  of  the  statute  regulating  mandamus  proceedings, 
which  provides  "that,  if  judgment  be  given  for  the  plaintiff,  he  shall  recover 
the  damages  which  he  shall  have  sustained  by  reason  of  the  premises,  to  be 
ascertained  in  the  same  manner  as  in  an  action,  together  with  costs  and  dis- 
bursements, and  a  peremptory  mandamus  shall  be  awarded  without  delay." 
The  respondent's  counsel  contends  that  it  is  only  when  damages  are  awarded 
to  the  plaintiff  in  the  proceeding  that  he  is  entitled  to  recover  costs;  and  that 
the  appellant,  not  having  claimed  damages,  was  not,  as  a  matter  of  right,  en- 
titled to  costs;  that  the  case,  under  the  circumstances,  came  within  the  pro- 
vision contained  in  section  568,  Code,  which  is  as  follows:  "In  any  action, 
suit,  or  proceeding,  as  to  which  the  allowance  and  recovery  of  costs  may  not 
be  provided  for  in  this  title,  or  elsewhere  in  this  Code,  costs  may  be  allowed 
or  not,  according  to  the  measure  herein  prescribed,  and  apportioned  among 
the  parties  in  the  discretion  of  the  court. "  We  would  be  inclined  to  adopt 
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the  counsers  theory,  if  we  could  do  so  consistently  with  the  statute,  not  be* 
cause  of  anything  appearing  particularly  favorable  to  the  exemption  of  the 
respondent  from  the  payment  df  costs  in  this  case;  but  cases  have  arisen,  and 
are  liable  to  arise  frequently,  in  which  an  officer  is  greatly  perplexed  as  to 
what  his  duty  is  in  a  certain  matter.  In  such  cases  it  would  be  a  hardship 
to  impose  costs  upon  the  officer  for  refusing  to  act,  when  he  did  not  know 
how  to  act.  But  is  this  one  of  the  cases  in  which  costs  are  not  provided  for 
as  above  mentioned?  The  answer  to  this  question  depends  upon  the  construc- 
tion to  be  given  to  the  provision  regulating  mandamus  proceedings,  before 
set  out.  Is  this  not  a  proceeding  **as  to  which  the  allowance  and  recovery  of 
costs "  are  there  provided  for  ?  If  it  had  been  intended  that  costs  should  be  left 
in  the  discretion  of  the  court  in  a  mandamus  proceeding,  the  Code,  it  seems 
to  me,  would  have  so  provided  in  express  terms;  but,  instead  of  that,  it  pro* 
vides,  as  before  shown,  "that,  if  judgment  be  given  for  the  plaintiff,  he  shall 
recover  the  damages,  to  be  ascertained,"  etc.,  "together  with  the  costs  and 
disbursemenls."  It  cannot  seriously  be  claimed  that  this  provision  requires 
the  recovery  of  damages  as  a  condition  to  tlie  recovery  of  costs  and  disburse- 
ments. The  case  belongs  to  a  class  in  which  the  doing  of  the  act  sought  to 
be  enforced  is  the  only  relief  which  can  be  claimed  or  awarded.  The  law  does 
not  give  damages  for  withholding  the  payment  of  money  except  by  way  of 
interest.  That  was  claimed  and  allowed  the  appellant  herein,  which,  I  think, 
within  the  meaning  of  said  provision,  constituted  a  recovery  of  damages. 
But  whether  that  is  so  or  not  is  immaterial,  as  the  legislature  evidently  only 
intended  that  damages  should  be  allowed  in  cases  where  they  could  properly 
be  claimed,  and  that  the  recovery  of  costs  and  disbursements  in  favor  of  the  ( 
plaintiff  depended  upon  his  recovering  judgment  in  the  proceeding.  In  a 
great  majority  of  the  cases  in  which  the  writ  of  mandamus  is  issued  the  dam* 
ages  are  merely  nominal,  and  yet  they  involve  important  rights.  The  refusal 
of  a  county  clerk  to  record  a  deed  to  valuable  real  estate  might  occasion  no 
damage  in  fact;  yet  it  would  be  absurd  to  hold  that  the  grautee  would  not  be 
entitled  to  recover  costs,  as  a  matter  of  right,  under  the  statute,  where  he  had 
been  put  to  the  trouble  and  expense  of  enforcing  the  recording  of  it  by  means  of 
such  a  proceeding.  I  do  not  thi  nk  that  the  view  contended  for  by  the  respond- 
ent's  counsel,  regarding  the  construction  of  thasaid  provision  of  statute,  is 
maintainable.  It  appears  to  me  that  the  appellant  was  entitled  to  recover  his 
costs  and  disbursements  in  the  proceeding  as  a  matter  of  course.  He  is  not, 
however,  entitled  to  recover  the  costs  and  expenses  of  the  entry  of  the  judg- 
ment of  July  13,  1887,  which  was  set  aside  by  the  circuit  court,  nor  of  any 
costs  or  expenses  created  under  the  last-mentioned  judgment,  but  should  be 
required  to  pay  the  same,  and  the  clerk's  fees  upon  the  motion  to  set  it  aside. 
The  judgment  appealed  from  will  be  modified  by  directing  the  issuance  of  a 
peremptory  mandamus  to  pay  the  amount  of  said  warrants  and  interest 
foithwith,  and  in  the  other  matters  as  herein  indicated. 

Lord,  C.  J.,  {concurring.)  As  to  the  question  of  costs  In  proceedings  of 
this  kind,  I  understand  the  rule  to  be  that  costs  are  not  allowed  unless  ex- 
pressly authorized  by  statute.  At  common  law  there  were  no  costs,  and  this 
was  true  of  civil  as  well  as  criminal  cases.  Bac.  Abr.  "Costs."  And  all  the 
costs  that  are  now  allowed  to  either  party,  or  any  party,  are  given  by  statute, 
as  well  in  England  as  in  this  country.  But  it  was  a  rule,  in  construing  stat- 
utes of  general  application,  that  unless  the  crown  was  named  it  was  not  bound. 
Bac.  Abr.  "Prerogative."  With  us  the  state  is  sovereign,  and  stands  for  the 
crown,  and  the  same  rule  is  applied  in  construing  statutes,  unless  the  state  is 
named.  Hence  a  statute  giving  costs  to  the  prevailing  party,  like  our  own, 
does  not  include  the  state.  To  effect  that  result  it  requires  some  express  pro- 
vision. Collier  v.  Powell,  23  Ala.  579;  8tate  v.  Harrington,  2  Tyler,  44; 
U.  8,  V.  Barker,  2  Wheat.  395r    A  like  principle  prevails  in  actions  of  a  pub- 
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lie  nature,  where  officers  are  compelled  to  prosecute  or  defend  in  their  official 
capacity,  and  snch  prosecution  or  defense  is  conducted  in  good  faith  and  for 
the  public  benefit.  In  County  of  Clair  v.  Auditor  General,  41  Mich.  183»  1 
N.  W.  Bep.  126*  CooLBT,  J.,  said  "that  no  costs  are  awarded  where  the  case 
is  of  a  public  nature,  and  has  arisen  from  ambiguous  legislation."  So  in 
Houston  V.  Navigation  Co,,  8  Jones,  (N.  C.)  476,  which  was  an  information 
in  the  nature  of  a  writ  of  quo  warranto  against  a  corporation  to  have  its 
privileges  declared  forfeited,  etc.,  Battle,  J.,  said:  "The  order  dismissing 
the  information  is  affirmed,  but  it  is  reversed  as  to  costs.  In  a  matter  of  a 
public  nature,  the  officer  who  acts  for  the  state  does  not  pay  costs  to  the  other 
party."  In  Hammond  v.  People,  32  111.  446,  it  was  held  that  a  prisoner  re- 
leased under  a  habeas  corpus  did  not  authorize  costs  to  be  taxed  against  the 
officer  who  arrested  him  under  a  valid  process.  Other  cases  might  be  referred 
to,  but  these  are  sufficient  to  illustrate  the  application  of  the  principle.  Now, 
the  case  in  hand  is  public  in  its  nature,  and  is  brought  against  the  defendant, 
in  his  official  capacity,  to  compel  him  to  pay  certain  warrants  drawn  on  him 
as  such  officer.  He  has  defended  the  action,  and,  as  the  court  has  not  awarded 
costs  against  him,  there  is  no  error,  unless  there  is  some  statute  authority  to 
tax  him  with  the  costs.  Our  statute  in  relation  to  proceedings  by  mandamus 
provides  "that,  if  judgment  be  given  for  the  plaintiff,  he  shall  recover  the 
damages,  etc.,  to  be  ascertained,  together  with  the  costs  and  disbursements." 
Code  Or.  §  601.'  It  was  my  impression  tliat  the  statute  intended  to  give 
costs  and  disbursements  only  in  the  event  of  a  recovery  of  damages,  which 
seemed  to  me  could  arise  only  in  a  case  where  the  negligence  or  refusal  of  the 
otticer  to  perform  his  duty  had  resulted  in  a  loss  or  injury  to  the  party,  or  the 
conduct  of  the  officer  was  characterized  by  bad  faith,  or  willful  misconduct  of 
some  kind;  and  that,  in  such  case,  to  lay  the  right  to  tax  costs  and  disburse- 
ments, the  facts  constituting  the  grounds  of  damages  must  be  alleged  and 
proved,  before  tbe  court,  under  the  provisions  cited,  would  be  authorized  to 
award  costs  and  disbursements  against  the  officer  as  part  of  such  judgment. 
Hence  I  concluded  that  when  no  damage  was  asked  or  recovered  the  party 
prevailing  against  the  officer  would  not  be  entitled  to  costs  and  disbursements; 
or»  if  entitled  in  any  other  case,  it  could  only  be  by  force  of  the  provisions  of 
section  568,  which  invested  the  court  with  Ihe  discretion  of  taxing  costs  or 
not,  as  therein  provided,  although  the  absence  of  express  mention  of  the  state 
or  its  officers  negatives  this  right,  upon  the  reasoning  of  the  authorities  already 
referred  to.  Be  that  as  it  may,  if  such  section  is  sufficiently,  pointed  to  in- 
clude the  case  under  consideration,  the  power  to  award  and  apportion  such 
costs  being  a  discretion  vested  in  the  court,  we  could  not  disturb  his  allowance 
in  the  matter,  unless,  at  least,  there  was  gross  abuse  of  such  discretion.  And, 
as  the  court  has  not  awarded  costs  against  the  defendant  officer,  we  would  be 
justil3ed  in  tlie  assumption  that  his  defense  was  conducted  in  good  faith  and 
for  the  public  benefit.  But  as  my  brethren  think  that  section  601  was  in- 
tended to  give  costs  and  disbursements  to  whomsoever  obtained  judgment, 
irrespective  of  a  recovery  for  damages,  and  as  this  view  obviates  the  objec- 
tion if  such  construction  be  correct,  I  therefore  pass  the  point  with  this  state- 
ment. 


ae  Or.  266) 

Gaston  ©.  City  of  Portland, 

{Supreme  C&wrt  of  Oregon.    April  80, 1888.) 

I.  EsOEOw— Pbrfobmanob  of  Condition— DBLrvERT. 

A  deed  may  be  delivered  as  an  escrow  to  any  person  other  than  tbe  grantee,  and 
does  not  become  a  conveyance  so  lonr  as  it  remains  in  that  oondiUon,  or  untdi  the 
condition  is  performed  upon  which  it  is  to  take  effect.^ 

^See  foot-note  on  next  page. 
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2.  Same— What  Constitutes. 

To  make  the  delivery  conditional,  It  is  not  necessary  that  any  express  words 
should  be  used  that  it  was  delivered  as  an  escrow  to  make  it  such.  That  conclusion 
is  to  be  drawn  from  all  the  f actj  and  circumstances.  If  at  the  time  of  the  delivery 
the  party  expressly  declare  that  he  delivered  it  as  an  escrow,  it  obviated  all  ques- 
tion as  to  the  intention,  but  that  is  not  essential  to  make  it  an  escrow.^ 

8.  Same— Condition— How  Expressed. 

It  is  not  necessary  that  the  condition  upon  which  a  deed  is  delivered  in  escrow 
be  expressed  in  writing;  it  may  rest  in  parol,  or  be  partly  in  writing  and  ii  part 
oral.i 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Multnomah  county. 

/.  K.  Kelly  and  Whalley,  Bronough  &  Northrup,  for  appellant.  W.  S, 
Adams,  for  respondent. 

Lord,  C.  J.  This  was  a  suit  in  equity  to  enjoin  the  defendant  from  dis- 
turbing the  possession  of  the  plaintiff  in  a  certain  strip  of  land,  which  is 
claimed  by  the  defendant  to  be  a  part  of  West  Main  street,  and  for  a  decree 
quieting  title  to  the  same.  The  title  of  the  plaintiff  is  not  disputed,  but  the 
defendant  relies  on  a  deed  of  dedication,  executed  by  the  plaintiff  and  her  hus- 
band, to  the  tract  in  dispute,  for  public  use  as  a  street;  while  the  plaintiff, 
admitting  such  execution,  alleges  that  the  same  was  made  upon  condition,  and 
delivered  in  escrow,  and  that  such  condition  was  never  performed,  and  that 
there  was  no  delivery.  The  main  question  to  be  determined  is  whether  the 
locus  in  quo  was  dedicated  by  the  alleged  deed  as  a  street  by  the  plaintiff.  It 
appears  from  the  evidence  that  several  pai-ties  residing  along  West  Main  street 
for  various  reasons  were  desirous  of  procuring  ila  extension  to  King  street. 
To  do  this,  it  would  have  to  pass  through  the  lands  of  Kamm  and  the  plain- 
tiff, and  a  strip  sufficient  for  that  purpose  would  either  have  to  be  bought  or 
condemned,  and  paid  for  by  the  defendant.  As  the  Kamm  tract  was  inter- 
sected by  a  ravine  which  would  have  to  be  spanned  by  a  bridge,  or  built  up 
by  filling  in  the  requisite  width,  the  cost  of  the  proposed  extension  of  such 
street  would  necessarily  be  heavy,  and  involve  an  expensive  outlay  by  the  city. 
In  consequence  of  this  state  of  fcicts,  it  was  important  to  secure  a  right  of  way 
for  such  street  through  these  lands  from  the  owners,  who  would  be  affected 
by  the  proposed  extension,  without  cost,  or  by  dedication  by  deed,  in  order  to 
diminish  as  much  as  possible  the  expense,  and  to  induce  the  city  to  undertake 
the  project.  Dr.  William  H.  Watkins.  who  seems  to  have  been  the  active 
manager  and  representative  of  the  residents  favoring  the  proposed  extension, 

^The  general  rule  is  that  where  a  deed  is  placed  in  the  hands  of  a  third  person,  to  be 
delivered  to  the  grantee  upon  the  performance  of  a  stated  condition,  a  deliveiy  by  the 
holder  of  the  deed,  without  the  performance  of  the  condition,  is  not  a  valid  delivery. 
Quick  V.  Milligan,  (Ind. )  9  N.  E.  Rep.  392 ;  Taf t  v.  Taf  t,  (Mich. )  26  N.  W.  Rep.  426 ;  Ware 
V.  Smith,  (lowjs)  17  N.  W.  Rep.  459;  Patrick  v.  McCormick,  (Neb.)  4  N.  W.  Rep.  312; 
Cherry  v.  Herring,  (Ala.)  3  South.  Rep.  667.  The  grantee  can  acquire  no  title  by  merely 
gaining  possession  of  the  deed  by  theft,  fraud,  or  the  voluntary  act  of  the  depositary. 
Daggett V. Daggett,  (Mass.)  ION.  E.  Rep.  311. 

The  rule  will  not  be  carried  to  the  extent  of  enabling  the  grantor  to  i*ecognize  the 
grantee^s  possession  of  the  instrument  as  valid  for  some  purposes,  and  to  disclaim  it  as 
nugatory  for  all  others,  especially  when  to  do  so  would  result  in  injury  to  an  innocent 
party.  Cotton  v.  Gregory,  (Neb.)  4  N.  W.  Rep.  939.  And  where  the  grantee  is  in  the 
possession  of  the  land  at  the  time  the  deed  is  delivered  to  him,  and  the  deed  is  recorded, 
a  purchaser  who  buys  in  good  faith,  pays  fuU  value,  and  has  no  notice,  will  hold  the  land, 
for  the  reason  that  the  grantor  is  estopped  to  claim  title  as  against  such  a  purchaser. 
Quick  V.  Milligan,  (Ind.)  9  N.  E.  Rep.  392. 

Where  a  deed,  m&de  in  consideration  of  a  prior  indebtedness,  is  deposited  with  a  third 
party  in  escrow,  to  be  delivered  to  the  g^rantee  in  case  the  grantors  do  not  sell  and  pay 
off  the  indebtedness  within  an  agreed  time,  and  they  make  a  sale,  but  do  not  make  the 
payment  within  the  time,  a  purchaser  with  notice  of  the  escrow  ootains  no  right  under 
a  second  deed  made  by  the  grantors.    Conneau  v.  G«is,  (Cal.)  14  Pac.  Rep.  580. 

The  leaving  of  a  deed  by  a  grantor  in  the  hands  of  his  agent,  awaiting  the  arrival  of 
certain  funds  of  the  grantee,  does  not  make  such  deed  an  escrow.  Wier  v.  Batdorf , 
<Neb.)38N.  W.  Rep.22. 
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early  discovered,  by  interviews  and  consultations  with  the  city  authoiities» 
officially  and  unofficially,  that  the  heavy  expense  which  the  undei-taking  in- 
volved would  constitute  the  main  objection  to  its  success;  and  in  order  to 
lessen  the  weight  of  that  objection,  and  to  more  favorably  recommend  the  mat- 
ter to  the  authorities,  upon  the  suggestion  of  one  of  the  city  officials,  he  saw 
that  it  would  be  advisable  to  procure  deeds  of  dedication  from  such  owners  to 
be  delivered,  upon  the  condition  that  the  proposed  extension  of  such  street  be 
autboiitively  ordered  and  carried  into  effect.  It  needs  also  to  be  stated  that 
the  land  in  controversy  constituted  the  extreme  end  of  such  proposed  street 
extension;  and  unless  it  was  opened  through  its  entire  length,  and  especially 
through  Kamm,  it  could  be  of  no  possible  convenience  or  benefit  to  the  plain- 
tiff, but  rather  an  actual  injury  and  detriment.  In  the  main,  these  were  the 
facts  which  confronted  the  promotion  of  this  street  extension,  and  the  cir- 
cumstance which  surrounded  it  at  its  inception.  And,  in  the  light  of  these, 
it  is  not  difficult  to  understand  that  Dr.  Watkins  and  others,  intent  on  secur- 
ing the  extension  of  West  Main  street,  should  be  anxious  to  secure  a  right  of 
way  across  the  lands  of  the  plaintiff  by  dedication,  in  furtherance  of  that  proj- 
ect, and  as  an  Inducement  for  the  city  to, act  in  the  matter. 

As  there  couJd  be  no  object  of  the  plaintiff  in  donating  the  locus  in  quo 
unless  the  street  was  extended,  the  necessity  of  the  case,  as  Dr.  Watkins  rec- 
ognized, required  that  he  should  have  the  deed  of  the  plaintiff  in  possession, 
so  as  to  be  able  to  say,  in  effect,  to  the  city  authorities,  that  the  deed  is  exe- 
cuted, and  to  be  delivered  to  you,  upon  condition  that  you  make  the  proposed 
extension.  This  is  the  undoubted  effect  of  the  undisputed  facts,  and  there  is 
much  in  the  evidence  of  Dr.  Watkins  to  confirm  this  view,  although  the  cir- 
cumstances to  which  he  testified  occurred  more  than  15  years  ago,  and  some 
of  its  important  features  had  faded  from  his  memory.  He  admits  that  he  re- 
ceived the  deed  to  show  to  the  city  authorities,  and  that  the  object  of  the  deed 
of  dedication  was  to  induce  the  city  to  extend  Main  street,  and  this  is  con- 
sistent with  the  idea  that  he  held  it  as  an  escrow;  and  yet  he  says  his  recol- 
lection is  that  it  was  given  to  him  to  give  to  the  city  authorities,  although 
"he  don't  pretend  to  recollect  any  conversation  about  it."  The  truth  is,  as 
his  evidence  indicates,  the  particulars  in  respect  to  this  matter  had  passed  out 
of  his  mind;  yet  his  own,  as  the  other  evidence,  clearly  establishes  the  neces- 
sity of  procuring  the  deed  to  induce  the  city  to  undertake  to  extend  the  street. 
Now,  unless  the  city  should  open  the  street  or  extend  it  as  proposed,  it  had 
no  use  for  the  strip  of  land,  nor  the  plaintiff  any  interest  in  donating  it;  and, 
in  such  case,  it  is  more  consistent  with  reason,  good  faith,  and  ordinary  deal- 
ings to  infer  that  the  deed  was  deposited  as  an  escrow,  to  be  delivered  when 
the  defendant  should  cause  Main  street  to  be  extended  and  opened,  than  a 
present  operative  conveyance.  But  whatever  doubt  might  arise  upon  the 
facts,  not  disputed,  which  surround  the  initiative  of  such  street  extension, 
when  taken  in  connection  with  some  expressions  in  the  testimony  of  Dr.  Wat- 
kins, that  doubt  must  disappear  when  considered  in  the  light  of  the  other  ev- 
idence. The  testimony  of  the  plaintiff  is  direct  to  the  point  that  "the  deed 
was  given  as  an  assurance  that  if  they  prosecuted  that  thing  it  would  go 
through  there,  and,  failing  to  do  that,  it  was  no  deed,— it  was  not  to  be  de- 
livered to  the  city."  Again,  in  stating  some  of  the  reasons,  she  said:  "We 
had  no  access  to  the  city,  and  we  wanted  a  street  through  there,  and  it  was 
to  secure  this  street  through  Kamm's  that  this  assurance  was  made  that,  in 
case  they  gave  this  street  to  us,  it  could  go  on  to  King  street;  failing  in  that, 
it  was  no  deed."  Besser,  who  was  city  councilman  at  the  time,  says  that 
Dr.  Watkins  represented  the  parties  to  the  deed;  that  the  deed  was  not  given 
absolutely,  but  upon  condition  that  the  city  of  Portland  should  open  the  street; 
that  the  city  council  never,  as  a  body,  accepted  the  deed,  or  directed  it  to  be 
recorded,  nor  fulfilled  the  condition  upon  which  it  was  to  be  delivered.  Gaston, 
who  is  the  husband  of  the  plaintiff,  testifies  that  the  dedication  deed  was  to 
v.l9p.nos.3-6— 9 
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take  effect  whenever  the  city  of  Portland,  within  two  years,  should  open  West 
Main  street;  that  the  understanding  with  the  city  authorities  was  "that  Dr. 
Watkins  should  bold  the  deed  until  the  city  should  open  the  street  across  the 
Karoni  tract,  and,  when  so  opened,  Watkins  was  to  deliver  the  deed  to  the 
city  authorities;''  that  the  city  never  has  opened  such  street;  and  that,  with- 
out the  proposed  extension,  it  would  be  of  no  beneBt  whatever  to  the  plain- 
tiff, but  a  great  damage.  Without  further  recurring  to  particulars,  their  ev- 
idence is  to  the  effect  that  the  deed  of  dedication  was  put  into  the  hands  of 
Dr.  Watkins,  to  be  held  by  him  and  delivered  to  the  defendant  when  it  should 
cause  Main  street  to  be  extendeil  as  proposed,  and  that  such  extension  has  not 
been  made,  or  the  condition  performed  upon  which  the  deed  was  to  be  deliv- 
ered. While  the  counsel  for  the  defendant  ably  and  industriously  labored  to 
avoid  this  result  upon  the  facts,  he  insisted,  nevertheless,  that  the  deed,  when 
delivered  to  Dr.  Watkins,  became  nt  once  operative,  whether  or  not  it  was 
given  on  the  condition  that  the  city  make  the  proposed  extension,  because  no 
fit  or  apt  words  were  used  in  delivering  it;  that  is,  because  it  was  not  expressly 
declared  to  be  delivered  as  an  "escrow."  But,  as  we  shall  presently  show, 
this  is  not  the  law  at  the  present  day. 

It  is  elementary  that  a  delivery  is  essential  to  the  execution  of  a  deed,  and 
until  delivered  it  is  no  deed.  A  deed  may  be  delivered  as  an  escrow  to  any 
person  other  than  the  grantee,  and  does  not  become  a  conveyance  so  long  as 
it  remains  in  that  condition,  or  until  the  condition  is  performed  upon  which 
it  is  to  take  effect.  To  make  a  deed  an  escrow,  it  must  be  delivered  to  a 
stranger,  to  hold  until  the  condition  is  performed,  and  then  to  be  delivered  to 
the  grantee.  Raymond  v.  Smith,  5  Conn.  559.  Sheppard,  in  his  Touchstone, 
says:  "The  delivery  of  a  deed  as  an  escrow  is  said  to  be  when  one  doth  make 
and  seal  a  deed  and  deliver  it  unto  a  stranger,  until  certain  conditions  be  per- 
formed, and  then  be  delivered  to  him  to  .whom  the  deed  is  made  to  take  effect, 
as  his  deed."  The  author  then  proceeds  to  say  that  the  form  of  words  to  be 
used  in  the  delivery  of  the  deed  to  one  that  is  a  stranger  to  it  must  be  apt  and 
proper,  and  tliat  it  must  be  after  this  manner:  "I  deliver  this  writing  to  you 
as  an  escrow,  to  deliver,"  etc.;  implying,  at  least,  that  the  word  "escrow" 
must  be  used  in  delivering  it  to  make  the  writing  such.  And  this  is  the  cita- 
tion upon  which  the  counsel  built  and  pressed  his  argument.  It  is  best  an- 
swered by  Abbott,  C.  J.,  in  Murray  v.  Stair^  2  Barn.  &  C.  87,  where  he 
says:  "But  if  the  delivery  itself  at  the  time  was  conditional,  so  as  not  to 
constitute  any  present  obligation,  it  was  an  escrow  or  writing  merely,  and 
not  a  deed;  and,  the  conditions  of  the  delivery  liaving  been  broken,  it  had 
never  become  the  deed  of  the  defendant.  To  make  the  delivery  conditional 
it  was  not  necessary  that  any  express  words  should  be  used  at  the  time.  The 
conclusion  was  to  be  drawn  from  all  the  circumstances.  It  obviated  all  ques- 
tions as  to  the  intention  of  the  party,  if  at  the  time  of  the  delivery  he  ex- 
pressly declared  that  he  delivered  it  as  an. escrow;  but  that  is  not  essential  to 
make  it  an  escrow."  This  shows,  as  must  be  applied  to  the  case  in  hand,  that 
the  intention  of  the  parties  respecting  a  delivery  is  to  prevail;  and  that  it  is 
not  necessary  that  there  should  be  an  express  declaration  that  it  was  delivered 
as  an  escrow  to  make  it  such;  that  if  the  delivery  was  conditional  so  as  not  to 
constitute  a  present  operative  conveyance,  it  was  an  escrow,  and  not  a  deed. 
As  the  deed  in  question  was  not  delivered  to  the  grantee,  but  to  a  third  per- 
son, the  character  of  the  delivery  must  depend  upon  the  evidence.  Said 
Williams,  C.  J.,  in  White  v.  Bailey,  14  Conn.  274:  "The  writer  could  not, 
it  is  believed,  have  intended  to  say  that  it  could  not  be  an  escrow,  unless  the 
grantee  in  terms  declared  he  intended  it  to  be  such;  for  a  great  proportion  of 
persons  cannot  be  supposed  even  to  know  the  meaning  of  the  term;  and  it 
might  as  well  be  said  that  the  deed  could  not  operate  as  such,  unless  the  party 
declared  it  to  be  his  act  and  deed,  which  has  often  been  held  to  be  unneces- 
sary.   Thorotighgood'a  CasCj  9  Coke,  137;  Holford  v.  Parker,  Hob.  246. 
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No  form  of  words  can  be  necessary  in  one  case,  any  more  than  in  the  other; 
and  the  writer  must  have  meant  that  the  evidence  must  show  that  the  grantor 
intended  it  as  an  escrow,  otherwise  it  would  be  presumed  to  be.  what  it  pur- 
ported to  be,  his  act  and  deed.  For  the  law  is  well  settled  that  a  deed  is  de- 
livered as  an  escrow  when  the  delivery  is  conditional;  that  is,  when  it  is  de- 
livered to  a  third  person,  to  keep  until  something  be  done  by^the  grantee,  and 
it  is  of  no  force  until  the  condition  be  fulfilled. "  Jackson  v  CaUin,  2  Johns. 
248-259;  Clark  v.  Qifford,  10  Wend.  310.  The  intent  of  the  grantor  must 
govern,  and  this  is  to  be  derived  from  all  the  facts,  circumstances,  and  proof. 
Nor  is  it  necessary  that  the  condition  upon  which  the  deed  is  delivered  in  es- 
crow be  expressed  in  writing;  it  may  rest  in  parol,  or  be  partly  in  writing 
and  in  part  oral.  The  rule  that  a  contract  in  writing  inter  partes  must  be 
deemed  to  contain  the  entire  agreement  or  understanding  has  no  application 
in  such  case.  Stanton  v.  Miller,  58  N.  Y.  193.  In  view  of  all  the  facts  and 
circuuistances,  we  are  satisfied — from  what  the  evidence  shows  was  said  and 
done  at  the  time,  and  the  legitimate  inferences  to  be  drawn  therefrom,  as  well 
as  the  conduct  of  the  parties  in  respect  to  it;  and  subsequently  the  convey- 
ance without  consideration,  and  the  reasons  which  induced  it;  the  failure  of 
the  city  to  perform  the  conditions  and  the  continuous  undisturbed  possession 
of  the  plaintiff  in  the  land,  and  her  acts  of  ownership  over  it— that  the  deed 
was  delivered  to  Dr.  Watkins  to  be  held  by  him,  and  delivered  to  the  city  upon 
the  condition  it  open  and  extend  Main  street  as  alleged.  As  a  consequence, 
the  decree  must  be  reversed,  and  the  prayer  of  the  plaintiff  be  granted;  and  it 
is  so  ordered. 


(3  Wash.  T.  832) 

McAllep  o.  The  Latona  et  al. 
{Supreme  Court  of  Washington  Territory.   January  12, 1888.) 

1.  CoLLiaiON— Between  Steam  and  Sail— Abandonment  of  Injubbd  Vessels— Dam- 
ages. 

A  sailing  vessel  of  800  tons  burden  was  overtaking  a  steamer  of  6  tons  burden, 
which  blew  its  whistle,  and  awaited  the  vessePs  approach  at  a  sufficient  distance 
from  its  course  to  avoid  a  collision.  The  vessel  had  no  lookout,  and,  when  nearly 
opposite  the  steamer,  suddenly  changed  her  course,  collided  with. the  steamer,  and 
then  resumed  her  course,  making  no  effort  to  save  the  sinking  steamer's  crew. 
Held^  that  the  vessel  was  liable  for  damas[es  to  the  steamer,  for  the  expenses  of 
endeavoring  to  raise  it,  and  for  personal  injuries  to  the  crew. 

8.  Appeai^-Requisites— Notice. 

Under  Acts  Wash.  T.  1883,  p.  59,  f  3,  providing  that  the  supreme  court  i^all  hear 
aU  causes  removed  to  it  on  the  merits,  disregarding  technicalities,  where  a  notice 
of  appeal  describes  the  decree  appealed  from,  which  was  rendered  October  7th,  as 
of  date  October  1st,  the  error  will  be  disregarded,  it  not  appearing  that  there  was 
any  other  decree  in  the  cause. 

8.  Same— Requisites— Statement  of  Facts. 

Section  8  of  such  act,  relatinc^  to  the  manner  of  settling  and  certifying  a  state- 
'  ment  of  facts  on  appeal,  is  permissive,  and  does  not  affect  the  jurisdictiop  of  the  su- 
preme court;  and  such  statement  may  be  cortiiied  by  the  lower  court  after  appeal 
IS  perfected. 

Libel  by  John  W.  McAlIep  against  the  British  bark  Latona  and  others  for 
damages  caused  by  a  collision.  There  was  a  judgment  for  libelant,  and  de- 
fendants appeal. 

McNaugkt  <&  Co,,  for  plaintiffs  in  error.  8ti^ve,  Haines  <&  McMicken,  for 
defendant  in  error. 

Jones,  G.  J.  The  court  below  made  the  following  findings  of  facts:  This 
cause  having  been  heard  upon  the  pleadings  and  proof,  and  having  been  ar- 
gued by  the  advocates  of  the  respective  parties,  due  deliberation  having  been 
had  in  the  premises,  the  court  finds :  "  (1 )  That  the  said  libelant,  before  and  at 
the  time  of  the  collision  mentioned  in  the  libel,  was  the  sole  owner  and  pro- 
prietor of  a  certain  steam-boat,  called  the  •  Underwriter,'  of  Fort  Townsend. 
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in  said  territory,  of  the  burden  of  six  tons  register,  with  her  steam-engines, 
boilers,  machinery,  tackle,  apparel,  and  furniture,  which  said  steam-boat  said 
libelant  at  all  of  the  said  times  used  in  the  business  of  a  shipping  commission 
merchant  and  custom-bouse  broker,  in  and  about  said  Port  Townsend,  and 
which  was  generally  used  by  him  for  the  purpose  of  boarding  incoming  ves- 
sels, in  the  course  of  his  said  business  In  and  about  the  harbor  of  said  Port 
Townsend  and  the  Straits  of  Fuca.  (2)  That  said  libelant,  at  all  of  said 
times,  was  the  master  of  said  steam-boat.  (3)  That  said  steam-boat  was  at 
all  times,  up  to  and  at  the  time  of  the  said  collision,  tight,  stanch,  strong  in 
every  respect,  and  well  manned,  tackled,  appareled,  and  appointed,  and  that 
said  master  and  crew  of  said  steam-boat  were  at  all  of  said  times  on  the  look- 
out for  the  protection  and  safety  of  said  vessel.  (4)  That  on  the  21st  day  of 
January,  1885,  while  said  steam-boat  was  so  employed,  said  libelant,  then  be- 
ing, and  at  all  times  in  the  libel  mentioned  up  to  the  time  of  said  collision 
acting  as,  master  of  said  steam-boat,  sighted  the  British  bark  Latona,  of  St. 
Johns,  New  Brunswick,  of  the  burden  of  about  eight  hundred  tons  in  ballast. 
(5)  That  said  bark,  when  so  sighted  by  said  libelant,  was  coming  in  from 
sea,  in  ballast,  bound  for  said  port  of  Port  Townsend,  and  was  at  the  en- 
trance of  Admiralty  inlet,  and  about  three-quarters  of  a  mile  north  of  Point 
Wilson.  (6)  That  the  wind  was  then  blowing  strong  from  the  west,  with 
considerable  roll  of  the  sea  from  the  Straits  of  Fuca,  and  the  bark  then  had 
her  top-gallant  sails,  top-sails,  foresails,  spanker,  jib,  and  foretop-mast  stay- 
sail set,  and  had  the  wind  free,  and  was  running  nearly  dead  before  the  wind> 
and  coming  in  with  the  tide,  at  the  rate  of  about  ten  knots  an  hour.  ^(7) 
That  said  bark  passed  said  Point  Wilson,  as  hereinbefore  mentioned,  at  a  dis- 
tance of  about  three-fourths  of  a  mile,  and  then  gradually  changed  her  course 
towards  Port  Townsend  harbor,  about  four  points  to  the  southward,  in  the 
mean  time  hauling  up  her  foresail,  which  course  she  kept  unchanged,  as  here- 
inbefore stated.  (8)  That,  after  hauling  up  her  foresail,  and  up  to  the  time 
of  the  collision  hereinafter  mentioned,  the  said  bark  maintained  a  speed  of 
about  nine  knots  an  hour.  (9)  That  said  steam-boat,  when  said  bark  was  so 
sighted,  was  about  three  miles  distant  from  her,  and  in  Port  Townsend  bay, 
midway  between  Tibball's  wharf  and  Marrowstone  island.  That  said  libel- 
ant, being  desirous  of  obtaining  the  business  of  said  bark,  and  for  that  pur- 
pose to  get  along-side  of  the  same  before  slie  came  to  anchor,  put  said  steam* 
boat  on  a  course  for  Eljy*s  landing,  on  Whidby  island,  steaming  at  the  rate 
of  aboul  six  knots  an  hour,  which  course  and  speed  the  said  steam-boat  main- 
tained until  said  bark  changed  her  course  towards  Port  Townsend  harbor,  as 
aforesaid.  When  said  bark  so  changed  her  course,  said  steam-boat  was  about 
two  and  a  quarter  miles  from  said  bark,  and  said  libelant  still  intending  to 
get  along-side  of  said  bark,  for  the  purpose  hereinbefore  stated,  put  said  steam- 
boat on  a  course  nearly  parallel  with  that  of  said  bark,  but  keeping  her  open 
about  a  point  on  the  port  bow  of  said  steam-boat,  and  still  keeping  said  steam- 
boat at  the  rate  of  speed,  which  cdurse  and  rate  of  speed  said  steam-boat 
maintained  until  within  about  half  a  mile  of  said  bark.  Said  libelant  then 
blew  three  loud  and  distinct  blasts  of  the  steam-whistle  of  said  steam-boat, 
slowed  down  to  a  speed  of  about  four  knots  an  hour,  and  put  the  steam-boat's 
helm  hard  a-starboard,  turned  her  completely  around,  and  put  her  on  a  course 
opposite  to  that  in  which  she  had  been  running,  and  parallel  to  the  course  of 
the  bark,  holding  the  bark  open  about  three-quarters  of  a  point  on  the  star- 
board quarter  of  said  steam-boat,  it  being  the  intention  of  said  libelant  to  al- 
low said  bark  to  pass  by  said  steam-boat  on  her  starboard  side,  and  some  dis- 
tance to  the  windward  of  her,  so  that  he  could  speak  her.  This  course  said 
steam-boat  continued  upon  under  a  slow  bell,  at  a  rate  of  speed  of  about 
three  knots  an  hour,  until  her  helm  was  put  hard  a-starboard,  as  hereinafter 
stated.  The  turning  of  said  steam-boat,  and  putting  her  on  the  course  last 
aforesaid,  occupied  about  fifteen  seconds.    (10)  The  said  steam-boat  and  said 
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bark  continued  on  their  respective  courses  last  aforesaid  until  said  bark  was 
within  H  short  distance  of  said  steam-boat,  and  on  a  course  which,  if  kept, 
would  have  enabled  said  bark  to  pass  about  two  hundred  and  fifty  feet  on  the 
starboard  side  of  said  steam-boat.  That  said  bark  then  suddenly,  unexpect- 
edly, and  without  any  warning  whatever  to  any  one  on  board  of  said  steamer, 
and  without  any  excuse  whatever  for  so  doing,  changed  her  course,  and  bore 
directly  down  upon  said  steam-boat.  The  moment  said  bark  so  changed  her 
course,  said  libelant  put  tlie  helm  of  said  steam-boat  hard  a-starboard,  ordered 
the  engineer  to  turn  her  engines  ahead  at  full  speed,  which  said  order  said 
engineer  instantly  obeyed;  but  said  bark  was  so  near,  and  changed  her  course 
so  suddenly  and  unexpectedly,  that  said  steam-boat  could  not  possibly  be 
turned  or  got  out  of  the  way  of  said  bark,  and  said  bark  struck  said  steam- 
boat witli  the  bluff  of  her  bow  with  great  force  and  violence  on  the  starboard 
quarter  of  said  steam-boat,  thereby  turning  the  said  steam-boat  so  that  the 
stem  of  said  bark  struck  said  steam-boat  with  great  force  and  violence  on  her 
starboard  side  at  about  abreast  the  pilot-house  door,  which  is  forward  a-mid- 
ships  of  said  steam-boat,  thereby  instantly  overturning  said  steam-boat  with 
a  shock  so  great  and  unexpected  that  none  of  those  on  board  of  said  steam- 
boat were  able  to  escape  from  the  same  until  said  bark  had  passed  completely 
over  her,  as  hereinafter  stated.  (11)  That  said  bark  passed  completely  over 
said  steam-boat,  and,  at  the  time  said  bark  was  so  passing  over  her,  said  steam- 
boat was  completely  submerged,  and  after  said  bark  had  passed  over  said 
steam-boat,  as  aforesaid,  about  four  feet  of  the  bow  of  the  same  appeared 
above  the  surface  of  the  water  close  to  the  starboard  quarter  of  said  bark,  and 
in  full  view  of  those  in  charge  of  said  bark,  while  the  persons  on  board  of 
said  steam-boat  arose  to  the  surface  in  the  immediate  vicinity  of  the  place 
where  the  steam-boat  reappeared  after  being  submerged,  and  were  struggling 
in  the  water-for  their  lives;  but  those  in  charge  of  said  bark  made  no  effort 
whatever  either  to  save  said  steam-i)0{it,  or  to  rescue  or  render  any  assistance 
to  those  on  boaixi  of  her,  but  resumed  the  course  she  was  steering  immedi- 
ately prior  to  the  sudden  change  of  course  hereinbefore  mentioned,  kept  on 
said  course  until  she  cleared  Point  Hudson,  and  then,  coming  up  about  three 
points,  went  to  her  anchorage  in  Port  Townsend  bay.  That  the  bow  of  said 
steam-boat  remained  above  tlie  surface  of  the  water  about  ten  minutes  after 
said  collision,  and  then  sank  to  the  bottom,  in  water  of  the  depth  of  twenty- 
one  fathoms  at  low  tide,  at  which  point  she  ever  since  has  been  and  is  now. 
That,  owing  to  the  great  depth  and  extreme  coldness  of  the  water  in  which 
said  steam -boat  lies,  it  is  impossible  to  raise  her,  or  remove  anything  of  value 
from  her,  and  conseqiiently  she  is  a  total  loss.  (12)  That  both  the  collision 
aforesaid  and  tlie  loss  of  said  steam-boat  were  wholly  causied  by  the  negli- 
gence, inattention,  and  want  of  care  on  the  pait  of  the  master  and  officers  of 
said  bark,  and  not  by  any  fault,  omission,  or  neglect  on  the  part  of  the  said 
steam-boat,  her  master,  crew,  or  owner,  or  any  of  them.  (13)  That  said 
bark  did  not,  either  before  or  at  any  of  the  times  mentioned  in  said  libel,  have 
any  watch  or  lookout  whatever  to  guard  against  the  danger  of  collision,  and 
that  said  collision  would  not  have  occurred  if  said  bark  had  kept  her  course, 
as  she  should  have  done,  or  had  kept  a  proper  lookout,  as  it  was  her  duty  to 
have  done,  (14)  That  all  of  those  on  board  of  said  steam-boat  did  everything 
in  their  power  to  get  out  of  the  way  of  said  bark,  and  to  prevent  said  collis- 
ion, and  diminish  the  damages  thereby.  (15)  That  a  small  steamer,  called 
the  "Hip  Van  Winkle,"  hastened  at  once  to  the  assistance  of  the  persons 
thrown  into  the  water  by  said  collision  to  get  them  on  board,  and  by  the  time 
she  had  succeeded  in  so  doing  the  said  steam-boat  Underwriter  sank  from 
sight.  (16)  That  said  bark,  at  the  time  of  said  collision,  and  for  four  or  five 
minutes  prior  thereto,  was  the  following  and  overtaking  vassel.  (17)  That 
said  bark  was  in  fault — First,  In  entering  said  harbor  without  a  lookout. 
Second,  In  not  seeing  said  steam-boat  in  time  to  avoid  a  collision.    Thirds 
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In  changing  and  falling  ofif  from  her  course  without  reason  therefor.  Fourth, 
In  not  rounding  to  immediately  after  the  collision,  and  in  lowering  a  boat 
for  the  rescue  of  the  crew  of  said  steam-boat.  (18)  That  the  said  steam*boat 
Underwriter,  at  the  time  of  said  collision,  was  reasonably  worth  the  sum  of 
four  thousand  dollars.  (19)  That  said  libelant,  in  consequence  of  said  col- 
lision, was  carried  down  with  the  said  steam-boat,  confined  in  the  pilot- 
house, and  finally  succeeded  in  extricating  himself,  and  coming  to  the  surface 
a  short  time  after  said  steam-boat's  bow  appeared  above  it.  That  in  conse- 
quence of  his  being  thrown  into  and  kept  under  the  water  so  long,  aud  his 
efforts  to  extricate  himself,  said  libelant  was  greatly  injured  in  body  and 
health,  and  thereby  suffered  damage  in  the  sura  of  two  hundred  aud  fifty  dol- 
lars. (20)  That  said  libelant,  as  soon  as  possible  after  said  collision,  pro- 
cured the  services  of  two  steamers,  and  endeavored  to  get  lines  around  said 
steam-boat  by  sweeping,  but  w»s  not  successful  in  so  doing,  and  immediately 
afterwards  he  procured  the  services  of  an  experienced  deep-sea  diver  for  the 
pui-pose  of  attaching  proper  appliances  to  said  steam-boat  in  order  to  raise 
her,  but  after  thorough  investigation  said  libelant  discovered  that  it  was  im- 
possible either  to  raise  said  steam-boat,  or  recover  anything  from  her.  That 
the  reasonable  value  of  the  services  of  said  diver  and  the  expense  nocessaiy 
in  the  course  of  such  investigation  was  two  hundred  dollars,  which  sum  libel- 
ant has  paid  therefor.  (^21)  On  the  13th  day  of  March,  1886,  William  Ren- 
ton  and  John  A.  Campbell  duly  entered  into  a  stipulation  in  this  cause  jointly 
with  the  claimant,  whereby  it  was  stipulated  and  agreed,  for  the  benefit  of 
whom  it  might  concern,  that  the  said  stipulators  were  and  are,  and  each  of 
them  was  and  is,  bound  in  the  sum  of  1^6,000,  conditioned  that  the  said  claim- 
ant should  abide  by  and  pay  the  money  awarded  by  the  final  decree  rendered 
in  the  cause  by  this  court,  or,  in  case  of  appeal,  by  the  appellate  court." 

The  decree  of  the  court  was  made  September  28,^1885,  against  C.  J.  Was- 
son,  the  claimant,  and  his  stipulators,  William  Kenton  and  John  A.  Campbell, 
for  the  sum  of  $4«450,  and  costs.  From  this  decree  the  appeal  was  taken, 
October  7,  1885,  the  notice  describing  the  decree  as  of  date  October  1,  1885, 
and  the  title  in  the  journal  being  /.  W.  McAllep,  Libelant,  v.  Britiith  Bark 
Latona,  Respondent,  The  appellee  moves  to  dismiss  the  appeal  upon  the 
grounds  following:  (1)  No  appeal  was  taken  from  the  decree.  (2)  No  ap- 
peal was  perfected  within  the  time  allowed  bylaw.  (3)  All  the  parties  to  the 
decree  are  not  parties  to  the  appeal.  (5)  The  evidence  was  certified  after  the 
district  court  lost  jurisdiction  of  the  cause. 

The  mistake  in  the  date  of  the  decree,  as  stated  in  the  notice  of  appeal,  and 
the  title  of  the  cause,  as  set  forth  in  the  district  court  journal,  could  have 
misled  no  one,  and  it  is  not  pretended  that  there  was  any  other  decree  in  the 
cause,  and  the  lack  of  technical  exactness  must  be  disregarded.  The  appeal 
was  taken  under  the  statute  of  1883,  which,  by  its  terms,  applies  to  all  causes 
tried  in  the  district  court  of  the  territory.  Laws  1883,  p.  59.  By  this  act 
the  notice  of  appeal  is  given  in  open  court,  or  at  chambers,  and  by  order  of  the 
court  or  judge  is  entered  in  the  journal,  and  thereupon  the  clerk  must  "make 
and  certify  a  full  and  complete  transcript  of  the  cause,  including  the  journal 
entries,  and  cause  it  to  be  filed  with  the  clerk  of  the  supreme  court,  and  there- 
upon the  supreme  court  shall  have  complete  and  perfect  jurisdiction. "  Id.  §  1. 
Section  2  provides  that  this  court  shall  hear  all  causes  so  removed  upon  the 
merits,  disregarding  technicalities;  and  even  without  such  provision  it  would 
be  the  duty  of  the  court  to  so  hear  and  try  them.  The  provisions  in  section 
3,  as  to  the  manner  of  settling  and  certifying  a  statement  of  facts,  are  per- 
missive, and  cannot  affect  the  fact  of  the  appeal  or  the  jurisdiction  of  this 
court  to  hear  the  cause  in  any  case;  and  in  an  admiralty  case,  the  entire  pro- 
ceedings and  evidence  being  included  in  the  transcript  sent  up  by  the  clerk 
of  the  district  court,  there  can  be  very  little  use  for  a  statement  as  provided 
in  section  3.    Where  such  statement  is  desired  by  the  appellant,  it  is  manifest 
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the  district  court  has  jurisdiction,  even  after  the  cause  has  been  removed  to 
the  supreme  court,  to  certify  such  statement,  if  it  is  done  within  the  time  and 
within  the  limitations  of  this  section.  Section  5  limits  the  time  within  which 
an  appeal  may  be  taken  to  six  months.  We  think  this  appeal,  in  all  respects 
except  as  to  mere  verbal  criticism  as  stated,  was  perfected  under  this  act,  and 
brings  up  the  whole  case  for  trial  on  the  merits,  and  the  motion  to  dismiss  is 
therefore  overruled.  A  different  construction  is  placed  upon  the  act  of  1883 
in  Meeker  v.  Gardella,  2  Wash.  T.  355,  7  Pac.  Rep.  889.  We  are  unable  to 
agree  with  that  decision,  and  therefore  overrule  it. 

After  careful  study  of  the  cause,  we  adopt  the  findings  of  the  district  judge 
in  their  full  extent.  It  appears  that  the  Latona  was,  at  the  time  of  collision, 
and  prior  thereto,  the  overtaking  vessel,  running  before  a  strong  wind  and 
with  the  tide,  at  the  rate  of  10  knots  an  hour,  and  had  the  wind  free.  She 
was  of  800  tons  burden  and  in  ballast.  The  Underwriter  was  a  small  steamer 
of  6  tons  register.  The  Latona  was  making  for  her  anchorage  in  Port  Towns- 
end  bay,  and  the  steamer  was  in  advance,  awaiting  the  approach  of  the  bark, 
running  at  a  much  less  rate  of  speed,  and  at  sutlicient distance  from  the  course 
of  the  bark  to  render  a  collision  impossible,  bad  she  held  her  course,  as,  under 
the  circumstances,  she  was  bound  to  do.  The  Latona  had  no  lookout,  how- 
ever, and,  as  said  by  the  learned  judge  who  tried  the  cause  below,  she  must 
have  been  unaware  of  the  responsible  relation  she  bore  for  several  minutes 
before  the  collision.  When  the  steamer  turned  to  pursue  the  same  course  as 
the  bark  oh  a  parallel  line,  she  gave  ample  warning.  She  was  out  of  the  way 
of  the  bark,  and  had  a  right  to  be  where  she  was  at  the  time  of  the  collision, 
and  was  in  the  pursuit  of  a  lawful  business  in  open  daylight,  when  the  bark, 
suddenly  and  without  cause,  changed  her  course  in  such  manner  as  to  bring 
her  at  once  upon  tlie  steamer,  with  no  possibility  of  escape  from  the  collision. 
The  size  of  tiie  bark,  and  her  rate  of  speed,  compared  with  the  size  and  speed 
of  the  steamer,  insured  the  safety  of  the  former  and  almost  certain  destruction 
of  the  latter,  and  a  strong  probability  of  the  loss  of  life  to  those  on  board  of 
her  at  the  time.  There  is  nothing  in  the  rule  invoked  here  that  a  steamer 
must  keep  out  of  the  way  of  a  sailing  vessel,  or  that  the  change  of  course  by 
the  bark  was  an  error,  and  not  a  fault,  or  that  a  steamer  must  give  a  sailing 
vessel  ample  room  to  pass  without  obstruction.  The  facts  furnish  no  founda- 
tion for  the  application  of  these  rules.  Whether  the  cliange  of  course  of  the 
vessel  at  that  time  was  purposely  made,  or  the  result  of  negligence,  it  was 
equally  a  fault,  and  without  excuse.  There  is  not  a  reasonable  doubt  as  to 
the  facts,  and  the  blame  must  rest  entirely  ipon  the  Latona.  The  steamer 
was  not  in  fault  at  all.  The  damages  awartied  by  the  decree  appealed  from 
are  within  the  proof,  and  not  excessive.  Let  a  decree  be  entered  in  favor  of 
the  appellee  for  the  sum  of  ;H»450,  and  interest  thereon  from  the  date  of  the 
decree  below,  and  for  costs  to  be  taxed. 

LANQFOiU)  and  Alltn,  JJ,y  concur. 

(3  Wash.  T.  599) 

Blooher  «.  ToDD  et  oZ. 

{Supreme  Court  of  Washington  TerrUory.    August  U,  1888.) 

Election  and  Voters— Woman  Suppbagb— Tkbritobibs— Oboanxo  Law— Citizens  of 
United  States. 

Act  Wash.  T.  Jan.  18, 1888.  oonferrlng  the  right  of  suffrage  upon  women,  is  void 
as  Id  conflict  with  the  organic  act,  Rev.  St.  U.  B.  $  5506.  providing  that  every  white 
male  inhabitant  above  the  age  of  21  years,  resident  in  the  territory,  shall  be  a  voter 
at  the  first  election,  but  the  quallflcations  of  voters  at  subsequent  elections  shall  be 
as  prescribed  by  the  legislative  assembly,  provided  that  the  right  of  suffrage  shall 
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be  exercised  only  by  citizens  of  the  United  States  above  the  age  of  21  years,  or  by 
those  above  that  age  who  have  declared  on  oath  their  intention  to  become  such;  the 
word  "citizens"  meaning  only  male  inhabitants.^ 

Appeal  from  Fourth  district  court. 

Action  for  damages  by  Nevada  M.  Bloomer  against  John  Todd,  J.  E.Gandy, 
and  ET.  a.  Clarke,  Judges  of  election,  for  their  refusal  to  allow  plaintiff  to  vote. 
There  was  a  demurrer  to  the  complaint,  which  was  sustained,  and  plaintiff 
appealed. 

M,  M.  Murray,  for  appellant.  Geo.  Turner,  Geo,  M,  Forster,  and  J.  U, 
Kinnaird,  for  appellees.    A.  S,  Austin^  amicus  curice. 

Jones,  C.  J.  The  appellant  commenced  tuis  action  in  the  district  court  for 
Spokane  county,  upon  the  following  complaint:  "The  above-named  plain- 
tiff complains  of  tlie  above-named  defendants,  and  alleges  th?4;  the  city  of 
Spokane  Falls  is  a  municipal  corporation,  existing  as  such  city  under  and 
by  virtue  of  the  laws  of  Wiishington  Territory,  and  was  existing  as  such  city 
and  under  and  by  virtue  of  such  laws  at  the  times  hereinafter  mentioned. 
That,  by  an  act  of  the  legislative  assembly  of  Washington  Territory,  ap- 
proved November  28,  1885,  the  said  city  of  Spokane  is  divided  into  four 
wards,  and  all  that  portion  lying  west  of  Howard  street  and  south  of  River- 
side avenue  constitutes  and  is  within  the  Fourth  ward  of  said  city.  That 
under  and  pursuant  to  an  act  of  the  legislative  assembly  of  Washington  Ter- 
ritory approved  January  29,  1886,  entitled  *  An  act  to  amend  an  act  enti- 
tled "An  act  to  amend  an  act  to  incorporate  the  city  of  Spokane  Falls,"  ap- 
proved November  28,  1883,'  an  election  was  duly  held  in  said  city  of  Spo- 
kane Falls,  and  in  each  ward  thereof,  including  the  said  Fourth  ward  thereof, 
on  the  first  Tuesday,  to-wit,  on  the  3d  day  of  April,  1888,  for  the  election,  by 
the  qualified  voters  of  said  city,  of  a  mayor  and  other  administrative  officers, 
and  for  the  election  in  each  ward  respectively,  and  in  said  Fourth  ward,  of 
members  of  the  city  council.  That  the  plaintiff  is,  and  at  times  herein  stated, 
and  on  said  3d  day  of  April,  1888,  was,  a  female  citizen  of  the  United  States, 
and  was  on  said  date  more  than  twenty-one  years  of  age.  That  she  was  then, 
and  for  more  than  one  year  prior  thereto  had  been,  a  resident  and  a  citizen 
and  a  qualified  elector  of  the  territory  of  Washington,  and  had  then  and  for 
more  than  one  month  immediately  preceding  said  election  resided  within  the 
said  city  of  Spokane  Falls,  and  for  more  than  five  days  prior  to  said  election 
within  the  Fourth  ward  of  said  city,  and  was  on  said  3d  day  of  April,  1888, 
a  qualified  elector  in  said  Fourth  ward  of  said  city.  That  the  defendants, 
John  Todd,  J.  E.  Gandy,  and  II.  A.  Clarke,  were  duly  constituted  and  ap- 
pointed judges  of  election  for  said  election  in  and  for  said  Fourth  ward  of  said 
city,  and  that  the  said  defendants  accepted  such  appointment,  and  on  said  3d 
day  of  April,  1888,  duly  qualified  as  such  judges,  and  entered  upon  the  duty 
of  holding  and  conducting  said  election  in  and  for  said  Fourth  ward  of  said 
city,  and  did  hold  and  conduct  t)ie  same.  That  the  plaintiff,  on  said  3d  day 
of  April,  1888,  and  between  the  hours  of  nine  o'clock  in  the  forenoon  and  six 
o'clock  in  the  afternoon,  presented  herself  at  tiie  place  appointed  for  holding 
said  election  in  said  ward,  and  for  receiving  votes  therefor,  and  where  the 

'Under  a  proviso  in  the  constitution  of  Wisconsin,  (article  3,  §  1,  subsec.  4,)  that  "the 
legislature  may  at  any  time  extend  by  law  the  right  of  suffrage  to  persons  not  hereiu 
enumerated,"  the  legislature  has  power  to  extend  the  right  of  suffrage  to  women, 
though  the  classes  of  persons  mentioned  in  the  constitution  are  confined  to  males. 
Brown  v.  Phillips,  36  IS.  W.  Rep.  242.  In  Mudge  v.  Jones,  (Mich.)  26  N.  W.  Rep.  825, 
it  was  held  that  an  annual  city  election  was  not  a  school  meeting,  so  as  to  allow  a  wo 
man  to  vote  thereat,  although  a  member  of  the  board  of  education  was  to  be  elected. 
In  Nebraska  it  has  been  held  that  an  act  allowing  women  possessing  certain  qualifica- 
tions to  vote  at  school  meetings  was  not  invalid.  State  v.  Cones,  19  N.  W.  Kep.  <feJ2. 
In  Harland  v.  Territory,  (Wash.  T.)  13  Pac.  Rep.  453,  it  was  held  that  various  acts  of 
the  legislature  conferring  the  right  of  suffrage  on  women  were  unconstitutional,  us  not 
sufiiciently  expressing  their  objects  in  their  titles. 
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said  defendants  as  judges  of  said  election  were  holding  and  condnctin^j  said 
election,  and  tendered  to  said  defendants  as  such  judges  of  election  a  white 
paper  four  inches  in  width  and  twelve  Inches  in  length,  containing  the  names 
of  the  persons  for  whom  she  intended  and  desired  to  vote  at  said  election  for 
the  oflBce  of  mayor  of  said  city  and  for  other  administrative  officers  thereof 
and  for  the  office  of  councilman  from  said  Fourth  ward,  and  insisted  and  de- 
manded of  the  said  defendants  as  such  judges  of  election  that  they  receive  the 
same  as  a  ballot  at  said  election ;  bqt  the  said  defendants,  disregarding  their 
duties  in  the  premises,  did  fraudulently  and  maliciously,  and  without  any 
sufficient  cause,  and  with  the  intent  to  injure  plaintiff,  refuse  to  receive  said 
ballot  then  and  there  tendered  to  them  by  the  plaintiff,  and  refused  to  permit 
the  plaintiff  to  vote  at  said  election,  by  which  refusal,  made  fraudulently  and 
maliciously  and  without  any  sufficient  cause,  and  with  intent  to  injure  the 
plaintiff,  as  aforesaid,  the  plaintiff  was  deprived  of  the  right  to  vote  in  said 
ward  at  said  election,  to  her  great  ignominy  and  disgrace,  and  to  her  damage 
in  the  sum  of  five  thousand  dollars.  Wherefore  the  plaintiff  demands  judg- 
ment against  the  defendants  for  the  sum  of  five  thousand  dollars,  and  for  her 
costs  of  suit. "  To  which  complaint  the  appellees  demu rred  as  follows :  " The 
said  defendants  demur  to  the  complaint  filed  in  this  action,  and  for  cause  of 
demurrer  allege  that  the  complaint  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action."  The  district  court  sustained  this  demurrer,  and  judgment 
was  entered  thereon,  from  which  judgment  this  appeal  is  taken. 

In  this  court  the  facts  are  admitted  to  be  as  follows:  The  plaintiff  is  a 
woman,  and,  unless  disqualified  by  reason  of  her  sex,  is  a  qualified  elector  of 
the  Fourth  ward  of  Spokane  Falls,  and  was  such  on  the  3d  day  of  April  last. 
The  defendants  were  the  duly-appointed  and  acting  judges  of  election,  at  an 
election  regularly  held  on  the  3d  day  of  April,  1888,  in  said  city,  and  Fourth 
ward  thereof,  for  the  election  of  a  mayor  and  other  executive  officers  of  said 
city  of  Spokane  Falls,  and  for  members  of  the  city  council  of  said  city,  includ- 
ing a  member  of  the  council  from  said  Fourth  ward;  on  which  day  an  election 
was  held  in  said  city  and  ward.  On  said  day,  and  while  defendants  were  act- 
ing as  such  judges  of  election  in  said  ward,  and  within  the  hours  prescribed 
by  law  for  voting  therein,  the  plaintiff  presented  herself  at  the  place  where 
said  election  was  being  held  and  conducted  in  said  ward  by  the  defendants, 
and  tendered  them  a  printed  ballot  in  the  form  prescribed  by  statute,  contain- 
ing the  names  of  the  persons  for  whom  she  desired  to  vote,  which  the  defend- 
ants refused  to  receive,  and  refused  to  permit  her  to  vote  at  such  election. 
This  action  is  brought  to  recover  damages  from  the  defendants  for  thus  wrong- 
fully depriving  her  of  the  privilege  of  voting.  The  defendants  demur  upon 
the  ground  that  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action. 

The  only  point  raised  by  the  defendants  in  the  court  below  was  as  to  the 
validity  of  the  act  of  the  legislative  assembly,  approved  January  18, 1888,  con- 
ferring the  privilege  of  suffrage  upon  women;  and  it  is  assumed  that  no  otlier 
question  will  be  raised  in  Una  court.  The  correctness  of  the  decision  of  the 
district  court  on  the  act  of  the  legislature  in  question  is  the  only  point  here  to 
be  considered.  That  act  (chapter  51,  Laws  1888)  reads  as  follows:  "That  all 
citizens  of  the  United  States,  male  and  female,  above  the  age  of  twenty-one 
years,  and  all  American  half-breeds,  male  and  female,  over  that  age,  who 
have  adopted  the  habits  of  the  whites,  and  all  other  inhabitants,  male  or  fe- 
male, of  tljis  territory,  above  that  age,  who  have  declared  on  oath  their  inten- 
tions to  become  citizens  of  the  United  States  at  least  six  months  previous  to 
the  day  of  election,  and  shall  have  taken  an  oath  to  support  the  constitution 
and  government  of  the  United  States  at  least  six  months  previous  to  the  day 
of  election,  and  who  shall  have  resided  six  months  in  the  territory,  sixty  days 
in  the  county,  and  thirty  days  in  the  precinct  next  preceding  the  day  of  elec- 
tion, and  none  other,  shall  be  entitled  to  vote  at  any  election  in  this  territory: 
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provided,  that  no  officer,  soldier,  seaman,  mariner,  or  other  person  in  the  army 
or  navy,  or  attached  to  troops  in  the  services  of  the  United  States,  shall  be 
allowed  to  vote  at  any  election  in  this  territory,  by  reason  of  being  on  service 
therein,  unless  said  territory  is,  and  has  been  for  the  period  of  six  months,  his 
permanent  domicile:  provided,  he  was  a  citizen  of  this  teiTitory  at  the  time 
of  his  enlistment:  and  provided,  further,  that  nothing  in  this  act  shall  be  so 
construed  as  to  make  it  lawful  for  women  to  serve  as  jurors." 

In  the  construction  of  statutes  certain  rules  have  obtained,  well  considered 
in  many  casesin  different  courts  and  in  text-books,  so  that  a  court  cannot  be 
misled  if  these  rules  are  followed.    Human  language  being  incapable  of  always 
accurately  expressing  the  intentions  of  the  legislature,  recourse  is  had  to  the 
customs  and  institutions  existing  at  the  time  of  the  enactment  of  a  law,  in  or- 
der that  the  actual  intention  of  the  liegislature  may  be  ascertained.    This  is  not 
simply  interpretation.    Interpretation  differs  from  construction  in  this:  that 
it  is  used  for  the  purpose  of  ascertaining  the  true  sense  of  any  form  of  words, 
while  construction  involves  the  drawing  of  conclusions  regarding  subjects 
that  are  not  always  included  in  the  direct  expression.    In  all  constitutional 
governments  the  powers  of  government  are  divided  or  allotted  to  different 
officers  or  departments,  and  each  of  these  has  by  constitutional  limitation  cer- 
tain powers,  generally  independent  of  each  other,  and  usually  involving  the 
duty  of  interpretation,  ajid  often  of  construction,  upon  each  of  the  several  de- 
partments or  officers  who  have  the  administration  of  the  government  in  charge. 
Constitutions  have  not  as  a  rule  provided  for  a  tribunal  whose  specific  duty  is 
that  of  solving  diflftcult  questions  which  may  arise  under  it  prior  to  the  neces- 
sary solution  resulting  from  litigation.     Frequently,  but  not  always,  consti- 
tutions provide  for  the  taking  the  advice  of  the  judiciary  by  the  legislature 
prior  to  the  enactment  of  a  law,  but  in  this  territory  no  such  duty  is  devolved 
upon  the  courts,  and  the  construction  or  interpretation  of  statutes  is  an  after- 
duty  devolving  upon  them.     The  executive  department  of  this  territorial  gov- 
ernment is  charged  with  this  duty  often  in  the  interpretation  as  well  the  con- 
struction of  the  powers  devolving  upon  the  executive  by  virtue  of  the  organic 
act,  as  well  as  by  the  acts  of  the  legislature.     But,  as  a  rule,  the  construction 
and  interpretation  of  the  laws  arise  alter  enactment.    To  illustrate  further, 
the  administration  of  public  justice  in  this  territory  is  conferred  upon  the 
courts,  and  the  courts  perform  that  duty  by  first  ascertaining  the  facts  in  any 
case,  and  giving  effect  to  their  conclusions  of  fact  by  applying  the  laws  to  the 
facts  ascertmned.     In  doing  so,  a  construction  or  interpretation  of  law  is  nec- 
essary.   The  right  and  power  of  courts  to  do  this  is  so  universal  that  their 
conduct  in  that  regard  is  unquestioned.    In  performing  this  duty,  a  court, 
has  the  aid  of  a  long  line  of  decisions  of  other  courts  which  have  existed  be- 
fore them,  and  their  interpretation  and  construction  of  similar  statutes  and 
constitutions, — many  of  those  courts  having  superior  authority,  and  the  decis- 
ions of  other  courts  not  having  such  superior  authority,  but  of  similar  jurisdic- 
tion,— their  decisions,  being  in  the  same  line  and  on  similar  questions  of  con- 
struction and  interpretation,  have  the  force  of  argument  and  are  of  persuasive 
power.     Other  courts  of  the  same  jurisdiction  re'soit  to  them  for  aid  in  the 
interpretation  of  laws  of  similar  character.     Where  inferior  courts  construe 
hiws  or  constitutions  their  decisions  may  be  reversed  by  the  court  of  last  re- 
sort, as  in  this  territory  a  decision  of  this  court  may  be  reversed  by  the  su- 
preme court  of  the  United  States,  and  its  decision  become  authoritative.     In 
the  state  courts  a  long  line  of  decisions  upon  the  same  subject-matter  contin- 
ues to  be  followed,  even  though  the  general  sense  thus  given  to  the  words  are 
not  satisfactory  to  the  courts  of  a  later  date.     The  doctrine  of  stare  decisis  is 
applicable  in  its  full  force  within  the  territorial  jurisdiction  of  the  courts  mak- 
ing such  decisions,  and  this  rule  is  usually  followed  because  it  is  deemed  bet- 
ter to  follow  that  which  is  already  established,  rather  than  reopen  a  question* 
and  thereby  disturb  rights  once  aidjusted. 
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The  construction  of  statutes  and  constitutions  should  be  uniform  and  un- 
varying. They  should  not  be  made  to  mean  to*day  one  thing,  and  another 
thing  to-morrow,  or  at  any  subsequent  time.  If  the  interpretation  or  construc- 
tion put  upon  it  by  the  court  is  unsatisfactory,  it  is,  in  this  country,  in  the 
power  of  the  peopie  to  obviate  the  difficulty  by  a  new  constitution,  or  an  amend- 
ment thereto,  or  by  changing  a  statute.  It  is  for  this  purpose  that  constitu- 
tions are  made,  that  there  may  be  stability  in  the  government  which  thus  fur- 
nishes the  fundamental  law;  that  varying  moods  of  public  opinion,  clamors 
of  the  populace,  or  even  public  sentiment  shall  not  affect  the  fundamental  law 
of  the  land,  and  thus  leave  us  without  any  stable  and  unchanging  guide,  when 
the  public  passions  or  resentment  of  the  populace  might  carry  the  state  out 
upon  a  sea  of  revolution,  with  only  passion  for  a  guide.  An  excited  public 
opinion  is  quite  as  likely,  iftdeed,  history  shows,  more  likely,  to  be  in  the  line 
of  oppression  than  that  of  liberty  and  law;  and  constitutions,  should  they 
change  with  equal  facility,  would  become  alike  oppressive  and  unendurable. 
It  is  the  duty  of  a  court,  in  construing  a  statute,  to  give  effect  to  the  intent 
of  the  legislature,  even  though  in  doing  so  a  seeming  violence  is  done  to  some 
of  the  words  employed.  The  intent  is  the  law,  no  matter  what  form  of  words 
is  used  in  expressing  that  intent.  Primarily,  this  intent  is  to  be  found  in  the 
words  of  the  law  itself,  and  the  presumption  attaches  that  the  language  used 
will  furnish  conclusive  expression  of  that  intent;  but  examination  by  the  courts 
often  demonstrates  the  fact  that  men  use  words  in  such  manner  as  would  es- 
tablish a  rule  directly  contrary  or  widely  at  variance  with  the  intent  of  the 
law-making  power.  While  the  legislature  should  be  considered  to  mean  what 
they  have  said,  and  leave  no  room  for  construction,  yet,  growing  out  of  the 
subject-matter  and  facts  existing  at  the  time  when  the  law  is  made,  such  in- 
tention is  not  always  found  in  the  mere  words  used.  In  all  cases  the  entire 
enactment  upon  the  same  subject,  or  upon  others  of  similar  character,  should 
be  examined  together  in  order  to  ascertain  the  intent  of  the  law-making  power. 
Our  ancestors  brought  with  them  to  the  American  colonies  the  common  law 
of  England,  and  that  law  should  be  kept  in  mind  in  considering  the  enact- 
ments of  legislatures  or  construing  clauses  in  a  constitution,  as  throwing  a 
light  upon  and  furnishing  great  assistance  in  ascertaining  the  intent  of  the 
makers  of  the  law.  The  ordinary  use  of  words  at  the  time  when  used,  and 
the  meaning  adopted  at  that  time,  is  usually  the  best  guide  for  ascertaining 
legislative  Intent,  as  it  is  always  the  intent  of  any  written  instrument  or  law 
•at  the  time  it  was  made  that  is  to  govern  in  enforcing  it.  It  is  therefore  well 
to  inquire  in  all  cases  as  to  the  meaning  of  words  and  the  force  to  be  given 
them  at  the  time  when  they  were  used,  either  in  written  contracts,  constitu- 
tions, or  legislative  enactments.  And  while,  as  a  general  thing,  it  will  be 
taken  for  granted  that  when  woixis  are  used  in  one  place  in  some  legislative 
enactment  or  in  a  contract,  they  will  have  a  like  meaning  in  every  other  place 
in  the  same  instrument,  yet  this  is  not  always  true.  Story,  in  his  work  on 
the  Constitution,  (vol.  1,  §  454.)  lays  down  a  rule  as  follows:  "Itdoes  not  fol- 
low, either  logically  or  grammatically,  that  because  a  word  is  found  in  one 
connection  in  the  constitution,  with  a  definite  sense,  therefore  the  same  sense 
is  to  be  adopted  in  every  other  connection  in  which  it  occurs.  This  would  be 
to  suppose  that  the  framers  weighed  only  the  force  of  single  words,  as  philolo- 
gists or  critics,  and  not  whole  clauses  and  objects,  as  statesmen  and  practical 
reasoners;  and  yet  nothing  has  been  more  common  than  to  subject  the  consti- 
tution to  this  narrow  and  mischievous  criticism.  Men  of  ingenious  and  subtle 
minds,  who  seek  for  symmetry  and  harmony  in  language,  having  found  in 
the  constitution  a  word  used  in  some  sense  which  falls  in  with  their  favorite 
theory  of  interpreting  it,  have  made  that  the  standard  by  which  to  measure  its 
use  in  every  other  part  of  the  instrument.  They  have  thus  stretched  it,  as  it 
were,  on  the  bed  of  Procrustes,  lopping  off  this  meaning  when  it  seemed  too 
large  for  their  purpose,  and  extending  it  when  it  seemed  too  short.    They 


Digitized  by 


Google 


140  .PACIFIC  REPORTER.  £Wash.  T, 

have  thus  distorted  It  to  the  most  unnatural  shapes,  and  crippled,  where  they 
sought  only  to  adjust  its  proportions  according  lo  their  own  opinions."  An- 
other rule  that  obtains  in  all  the  courts  is  that,  when  a  general  power  is  con- 
ferred, or  a  duty  enjoined,  every  particular  power  necessary  for  the  exercise 
of  the  one  or  performance  of  the  other  is  also  conferred,  and  the  particular 
parts  must  be  made  to  harmonize  with  the  entire  purpose.  This  is,  however, 
modiQed  by  another  rule:  that,  when  the  means  for  the  exercise  of  a  granted 
power  are  given,  no  other  or  different  means  can  be  implied  because  more 
effectual  or  convenient. 

A  further  source  of  light  in  the  construction  of  a  statute  or  a  constitution, 
aside  from  the  mere  examination  of  words,  and  that  which  is  implied,  is  found 
in  the  subject-matter  of  which  the  statute  or  constitution  treats,  and  the  ob- 
ject to  be  accomplished,  the  evil  to  be  remedied,  or  the  right  granted,  in  order 
tliat,  by  grasping  the  motive  in  tht^  same  light  in  which  the  law-maker  saw  it, 
we  may  the  more  readily  or  thoroughly  apprehend  his  meaning  and  the  thought 
he  would  convey  to  others,  than  we  would  otherwise  be  able  to  do  if  we  simply 
knew  and  understood  what  the  words  implied  in  endeavoring  to  convey  to  us 
that  meaning.  The  context  often  controls  the  meaning  of  a  word  or  phrase, 
either  by  extending  or  limiting  its  signitication.  A  conspicuous  example  is 
given  in  the  authority  last  cited.  In  our  form  of  government,  the  national 
legislature  is  governed  by  a  constitution  granting  to  it  certain  powers,  which 
are  called  "enumerated  powers,"  and  are  in  fact  enumerated  in  the  constitu- 
tion itself;  and  any  power  not  specified  in  the  constitution  specifically,  or  by 
necessary  implication,  does  not  exist  at  all.  The  congress  can  claim  no  powers 
which  are  not  thus  granted.  This  applies  not  only  to  the  constitution  as  orig- 
inally made,  but  as  it  now  exists,  with  the  amendments.  Gibbons  v.  Ogden, 
9  Wheat.  187;  U.  JS.  v.  Crnikshank,  92  U.  S.  542.  The  state,  on  the  contrary, 
by  its  constitution,  takes  away  or  limits  legislative  power,  instead  of  giving 
it,  as  is  done  by  the  federal  constitution ;  and,  except  as  limited  by  the  consti- 
tution of  the  state  or  of  the  United  States,  the  state  legislature  may  enact  any 
law  they  deem  for  the  welfare  of  the  people  under  their  jurisdiction**  The  or- 
ganic act  of  the  territory  in  this  respect  furnishes  a  constitutional  limitation 
beyond  which  the  legislature  of  the  territory  cannot  rightfully  proceed.  Con- 
gress created  territorial  governments,  and  furnished  the  rule  of  conduct  by 
which  the  government  is  to  exist,  and  provided  the  limitiitions  to  each  branch 
thereof.  Legislation,  of  course,  must  not  be  in  conflict  with  the  laws  of  con- 
gress under  and  by  which  it  is  organized  and  the  power  to  legislate  is  granted, 
and  the  rules  enacted  by  congress  limit  the  power  of  the  legislature  to  make 
laws. 

Recurring,  now,  to  the  claim  here  made  involving  the  <ict  of  1888,  already 
cited,  we  are  to  inquire  what  was  the  intent  of  congress  in  the  use  of  the 
word  "citizen,"  as  found  in  the  organic  act.  Rev.  St,  §  5506;  10  St.  at  Large, 
p.  174,  §  5.  Section  5  reads  as  follows:  "That  every  white  male  inhabitant 
above  the  age  of  twenty-one  years,  who  shall  have  been  a  resident  of  said  ter- 
ritory at  the  time  of  the  passage  of  this  act,  and  shall  possess  the  qualifica- 
tions hereinafter  prescribed,  shall  be  entitled  to  vote  at  the  first  election,  and 
shall  be  eligible  to  any  otTice  within  said  territory;  but  the  qualifications  of 
voters  and  of  holding  office  at  ail  subsequent  elections  shall  be  such  as  shall 
be  prescribed  by  the  legislative  assembly.*  provided,  that  the  right  of  suffrage 
and  of  holding  office  shall  be  exercised  only  by  citizens  of  the  United  States 
above  the  age  of  twenty-one  years,  and  those  above  that  age  who  have  de- 
clared on  oath  their  intention  to  become  such,  and  shall  have  taken  an  oath  to 
support  the  constitution  of  the  United  States  and  the  provisions  of  this  act: 
and  provided,  further,  that  no  oflicer,  soldier,  seaman,  mariner,  or  other  person 
in  the  army  or  navy  of  the  United  States,  shall  be  allowed  to  vote  in  said  ter- 
ritory, by  reason  of  being  on  service  therein,  .unless  said  territory  is,  and  has 
been  for  the  period  of  six  months,  his  permanent  domicile:  provided,  further, 
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that  no  person  belonging  to  the  army  or  navy  of  the  United  States  shall  ever 
be  elected  to  or  hold  any  civil  office  or  appointment  in  said  territory."  The 
privilege  of  voting  is  not  a  natural  right,  but  a  privilege  conferred  by  law* 
Cooley,  Const.  Lim.  752.  It  may  be  limited  or  enlarged  by  the  legislature 
within  its  own  constitutional  limitation  of  power.  Section  5  above  quoted 
provided,  first,  that  at  the  first  election  held  in  this  territory  every  *' white 
male  inhabitant  above  the  age  of  twenty-one  years,  who  shall  have  been  a 
resident  of  the  territory  at  the  time  of  the  passage  of  this  act,  and  shall  possess 
the  qualifications  hereinafter  stated,  shall  be  entitled  to  vote  and  hold  any  of- 
fice  within  the  territory,"  and  it  is  manifest  that  but  for  this  act  of  congress 
the  right  to  vote  at  such  election  would  not  have  existed  at  all.  It  is  therefore 
a  privilege  conferred  upon  the  class  named  by  that  act.  It  is  to  be  noted  also 
that  it  is  conferred  expressly  upon  "every  white  male  inhabitant  above  the 
age  of  twenty-one  years. "  Had  it  been  the  pleasure  of  congress,  the  act  might 
have  limited  it  simply  to  male  inhabitants,  or  have  extended  it  to  persons  un- 
der twenty-one  years  of  age,  and  not  have  limited  it  to  males.  The  same  sec- 
tion provides  further  that  the  qualification  of  voters  and  of  office  holders  at 
all  subsequent  elections  shall  be  such  as  shall  be  prescribed  by  the  legislative 
assembly,  "provided  that  the  right  of  sufi^rage  and  of  holding  office  shall  be 
exercised  only  by  citizens  of  the  United  States  above  the  age  of  twenty-one 
years,  and  by  those  above  tliat  age  who  shall  have  declared  on  oath  their  in- 
tention to  become  such,  and  shall  have  taken  an  oath  to  support  the  constitu- 
tion of  the  United  States  and  the  provisions  of  this  act."  These  latter  pro- 
visions in  the  act  of  congress  might  have  been  omitted  entirely,  and  the  priv- 
ilege of  voting  remained  vested  in  the  "white  male  inhabitant,"  without  ref- 
erence to  citizenship  or  other  qualification  whatever,  the  words  "  white  male 
inhabitant"  being  words  of  limitation  as  well  as  words  granting  the  privilege 
of  suffrage  and  of  holdi  ng  office.  The  word  "  citizen, "  also  contained  in  the  pro- 
viso, is  ^so  to  be  construed  as  a  limitation  upon  the  legislative  power,  and  was 
quite  evidently  intended  to  establish  a  different  rule  from  the  words  first  quoted. 
The  word  "citizen"  at  that  time  included,  as  now,  all  native  born  inhabitants 
of  the  United  States  without  regard  to  sex,  and  if  it  had  been  intended  by 
congress  to  use  the  word  "citizen"  in  the  broad  sense  claimed  for  it,  then  there 
would  have  been  no  occasion  for  specifying,  as  congress  did,  in  the  first  phase 
"white  male  inhabitant"  if,  in  the  use  of  the  word  "citizen"  in  its  place  in  the 
proviso  it  was  intended  to  include  females  as  well  as  males,  the  change  from 
"white  male  inhabitant"  to  the  word  "citizen"  quite  evidently  being  used  for 
the  purpose  of  excluding  aliens,  and  not  for  the  purposeof  enlarging  the  grant, 
and  there  understood  with  reference  to  suffrage  as  applying  to  male  "citizens" 
alone.  The  power  granted  by  congress  in  this  section  not  being  intended  by 
the  latter  phrase  to  extend  the  first  grant  made  to  the  "white  male  inhabit- 
ants," but  to  limit  it  to  a  smaller  class  of  people  in  this  territory,  and  yet  the 
same  fact  that  the  word  "citizen"  at  that  time  applied  to  all  native-born  per- 
sons, the  same  as  it  now  does,  was  then  well  understooil  in  a  general  sense, 
but  was  equally  well  understood  as  applicable  only  to  male  citizens  of  over  21 
years  of  age  when  used  as  relating  to  the  granting  of  the  privilege  of  the 
elective  franchise.  That  this  is  true,  an  examination  of  the  enabling  act  it- 
self will  furnish  a  criterion  upon  which  judgment  may  rest.  The  same  pro- 
viso  which  relates  to  the  elective  franchise  also  relates  to  persons  who  are  en- 
titled to  hold  office  in  the  territory.  The  same  act  provides  that  every  terri- 
tory shall  have  the  right  to  send  one  delegate  to  congress,  and  the  only  limit- 
ation is  that  he  shall  be  a  citizen.  It  will  not  probably  be  contended  bj  any 
person  but  that  the  delegate  was  intended  to  be  and  indeed  must  be  a  man  and 
an  elector  within  the  territory,  and  it  certainly  was  not  within  the  intent  of 
congress  that  a  woman  should  go  to  the  house  of  representatives  as  a  delegate. 
The  thought  was  not  in  the  mind  of  anybody.  The  act  also  provides  for  the 
election  of  justices  of  the  peace  and  other  judicial  officers.    Yet  will  it  be 
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claimed  that  it  was  within  the  contemplation  of  congress  at  the  time  of  the 
passage  of  this  act  that  these  might  be  filled  by  women?  That  at  that  time  it 
was  within  the  intent  of  congress  that  ander  that  act  women  might  be  elected 
to  hold  those  offices?  It  might  have  been  better,  and  perhaps  would  now  be 
a  step  in  advance,  if  such  had  been  the  case;  but  waa  that  the  legislative  in- 
tent  at  that  time? 

If  we  turn  to  the  constitution  of  the  United  States  we  find  that  the  whole 
structure  of  the  instrument  is  based  upon  the  idea  present  in  the  minds  of  the 
makers  of  it  that  the  officers  provided  for  therein  shall  be  males.  In  the  first 
place,  and  as  of  minor  importance,  the  form  of  every  word  in  the  constitution 
relating  to  the  holding  of  office  under  that  constitution  is  masculine.  It  pro- 
vides that  the  senate  shall  be  composed  of  two  senators  from  each  state.  No 
person  shall  be  a  senator  who  shall  not  have  reached  the  age  of  30  years. 
The  vice-president  shall  be  the  president  of  the  senate.  No  person  shall  be 
eligible  to  tlie  office  of  president  except  a  native-bom  citizen,  who  shall  hold 
his  office  during  the  term  of  four  years,  and  shall  be  elected  as  therein  pro- 
vided. The  judicial  power  shall  be  vested  in  one  supreme  court,  the  judges 
whereof  shall  hold  their  office  during  good  behavior.  In  numerous  other  in- 
stances it  is  conclusively  apparent  that  at  the  time  of  the  framing  of  that  in- 
strument the  idea  of  a  woman  holding  office  under  that  constitution  was  as 
foreign  to  the  mind  as  that  a  woman  might  be  president  nnder  that  constitu- 
tion ;  else  the  sole  limitation  would  not  have  been  tliat  the  president  should 
be  a  native-bom  citizen  of  the  United  States.  -  If  tlie  word  "citizen,"  as  tliere 
used,  had  been  supposed  to  include  females,  it  will  not  now  be  questioned  but 
that  there  would  have  been  an  express  negation  in  that  regard.  Such  has 
been  the  uniform  practical  construction  ever  since  its  adoption,  and  for  more 
than  80  years  our  organic  act  has  likewise  been  construed  to  mean  "male  cit- 
izen" when  the  privilege  of  voting  has  been  under  consideration,  and  even 
now  it  is  not  disputed  but  that  that  was  the  sense  in  which  congress  then  used 
the  word. 

This  practical  construction  is  not  to  be  ignored  or  evaded.  As  we  have 
before  said,  the  construction  of  an  act  of  the  legislature  should  be  uni- 
form and  unvarying  in  order  to  protect  the  liberties  of  the  people,  and  this 
is  not  unfrequently  carried  out  by  the  consideration  of  the  words  used  as 
of  the  time  when  they  were  used',  and  the  practical  contemporaneous  con- 
struction at  and  succeeding  the  times  when  used,  forming  a  part  of  the 
act  to  the  same  extent  as  if  contained  within  its  specific  words.  No  other 
rule  can  be  safely  followed.  Words  have  different  significations  at  differ- 
ent times,  and  in  changed  circumstances,  but  in  a  fundamental  law  they 
must  be  always  of  the  same  meaning  in  the  same  connection,  and  it  rests 
with  the  supreme  power  to  establish  a  new  rule.  The  same  rule  is  appli- 
cable to  other  words,  and  their  significance  cannot  be  gainsaid  or  changed 
because  the  opinions  of  men  change  with  their  desires.  Ever  since  the  colo- 
nial law  provided  that  a  person  accused  of  a  crime  should  be  tried  by  a  jury 
of  "twelve  honest  men,"  the  word  "jury,"  standing  alone,  has  meant  the  same 
thing.  That  there  have  been  here  and' there  exceptions  help  to  establish  the 
rule,  and  there  can  \ye  no  doubt  in  the  mind  that  the  word  "jury,"  as  found 
in  the  national  constitution  and  our  own  laws,  has  and  can  ha^e  but  the  one 
meaning  until  competent  authority  shall  in  express  terms  make  a  different 
meaning  possible.  We  are  cited,  as  opposed  to  the  views  here  expressed,  to 
the  case  of  Murphy  v.  Ramsey,  114  U.  S.  15,  5  Sup.  Ct.  Rep.  747.  There 
wertj  five  cases  of  similar  character  carried  from  the  supreme  court  of  Utah  to 
the  supreme  court  of  the  United  States,  and  embraced  in  the  opinion  here  re- 
ferred to.  The  facts  in  these  ciises  are  carefully  set  out  by  Mr.  Justice  Mat- 
thews, and  the  contention  grew  out  of  the  act  of  congress  known  as  the 
"Edmunds  Act,"  whereby  a  board  of  commissioners  was  appointed  for  the 
territory  of  Utah,  growing  out  of  the  condition  of  affairs  there  relating  to  the 
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subject  of  polygamy  in  that  territory.  This  board  liad  extended  that  act  so 
as  to  interfere  with,  and  control  the  action  of  registration  officers  and  ^fiPect 
the  qualification  of  voters  for  that  territory.  "While  it  is  true  that  it  appears 
in  that  case  that  under  the  law  of  Utah  women  possessed  the  privilege  of  vot- 
ing, yet  that  question  was  not  argued  before  the  supreme  court,  and  was  not 
in  any  manner  passed  upon  by  that  court.  Mr.  Justice  Matthews,  who  de- 
livered the  opinion  of  tlie  court,  is  careful  to  say  that  on  the  examination  of 
the  ninth  section  of  the  act  of  March  22, 1882,  providing  for  the  appointment 
and  prescribing  the  duties  and  powers  of  that  board,  it  shows  that  they  have 
no  functions  whatever  to  perform  in  respect  to  the  qualification  of  voters, 
mucli  less  to  prescribe  any  qualification  of  voters  as  a  condition  of  registra- 
tion. It  is  true  that  the  court  in  that  case  consider  the  questions  involved 
without  reference  to  the  question  of  the  right  of  females  to  vote  under  the 
laws  of  Utah,  and  place  it  upon  the  ground  that  the  board  were  powerless  in 
that  regard,  and  therefore  we  consider  that  decision  as  without  force  in  this 
regard.  And  it  appears  therefrom  conclusively  that  the  supreme  court  by 
that  decision  furnished  no  ground  whatever  for  the  contention  here  made  that 
the  laws  of  Utah  authorizing  woman  suffrage  has  received  the  sanction  of 
that  court.  The  case  of  Minor  v.  Happersett^  21  Wall.  162,  is  also  cited  for 
the  purpose  of  showing  that  the  provisions  of  the  Fourteenth  amendment  to 
the  constitution  of  the  United  States,  wlierein  it  is  said  that  all  persons  born 
or  naturalized  in  tlie  United  States,  and  subject  to  the  jurisdiction  thereof, 
are  citizens  of  the  United  States  and  of  the  state  wherein  they  reside,  are  by 
the  words  used  an  affirmance  of  the  construction  contended  for  by  appellant. 
The  decision  proceeds  upon  an  exactly  opposite  theory,  and  denies  the  doctrine 
contended  for,  and  therefore  it  does  not  follow  that  the  use  of  the  word  "citi- 
zen" in  the  enabling  act  conveys  tlie  idea  or  carries  witli  it  the  proposition 
that  the  legislature  has  the  right  to  confer  the  privilege  of  suffrage  upon  fe- 
male citizens,  nor  can  it  be  tnie  unless  it  be  further  contended  that,  at  the 
time  of  the  passage  of  the  organic  act  of  the  territory,  the  word  "citizen" 
necessarily  implied  a  female  as  well  as  a  male  citizen,  when  used  as  empow- 
ering the  legislature  to  grant  the  privilege  of  voting  to  all  citizens.  While 
there  is  no  contention  that  the  word  "citizen,"  before  and  since  the  adoption 
of  the  Fourteenth  amendment,  included  women,  yet  the  autliority  referred  to 
.expressly  declares  that  the  riglit  of  suffrage  was  not  one  of  the  privileges  or 
immunities  of  citizenship  guarantied  by  that  amendment.  See,  also.  Van 
Valkenhurg  v.  Broion,  48  Cal.  43.  Continuous  illness  since  the  argument  of 
this  case,  prevents  me  from  going  more  at  large  into  the  subject  than  I  have 
already  done;  but,  in  view  of  the  considerations  herein  urged,  we  are  to  declare 
what  was  the  Intent  of  congress  by  the  organic  act  of  the  territory  in  the  re- 
spect referred  to,  and  to  give  force  to  that  intent.  In  construing  agreements 
merely  between  parties,  and  even  more  especially  when  giving  a  construction 
to  a  statute,  the  thing  which  we  are  to  arrive  at  with  as  much  certainty  as 
we  are  able  is  the  thought  which  it  was  intended  to  express,  and  the  intent  of 
the  power  prescribing  the  rule;  and  we  are  to  enforce  this  intent  as  it  existed 
at  the  time  it  was  made.  In  1852,  when  this  act  was  passed,  the  word  V  citi- 
zen" was  us^d  as  a  qualification  for  voting  and  holding  office,  and,  in  our 
judgment,  the  word  then  meant  and  still  signifies  male  citizenship,  and  must 
be  so  construed.  That  the  rule  contended  for  might  be  better,  we  are  not 
called  upon  to  determine.  The  congress  can  confer  the  desired  power  upon 
our  legislature,  and  we  cherish  the  hope  that  in  the  near  future  our  own  citi- 
zens will  have  an  opportunity  to  determine  this  question  for  themselves  in 
the  formation  of  a  constitution  for  the  state  of  Washington.  The  judgment 
of  the  court  below  should  be  afilrmed. 

Langford  and  Allyn,  JJ.,  concur. 
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(3  Waili.  T.  481) 

Mackintosh  v.  Renton  et  ah 

{Supreme  Court  of  WaahiJigton  Territory .    January  Term,  1888.) 

PuBUO  Lands— Sale  op  "Soldiers'  Additional  Scrip"— Rboovbbt  of  Friob. 

Under  the  act  of  congress  giving  a  soldier  the  right  to  make  an  additional  home- 
stead entry  and  prohibiting  the  transfer  of  the  right,  money  paid  for  the  purchase 
of  **  soldiers^  additional  homestead  scrip "  cannot  be  recovered  on  the  ground  of 
failure  of  consideration,  though  the  purchaser  relied  upon  false  representations 
made  by  the  seller. 

Error  to  Third  district  court. 

Action  by  William  Benton  and  others  against  A.  Mackintosh  to  recover 
money  paid  on  the  purchase  of  '* soldiers'  additional  homestead  scrip."  There 
was  a  judgment  for  plaintiffs,  and  defendant  appeals.  For  opinion  on  former 
hearing,  see  3  Pac.  Rep.  830. 

Stntvey  Haines  <&  McMicken,  for  plaintiff  in  error.  MoNaught  t&  Co.,  for 
defendants  in  error 

Jones,  C.  J.  This  cause  was  before  this  court  on  writ  of  error  at  the  July 
term,  in  1882,  and  was  at  that  time  elaborately  argued,  and  by  order  of  the 
court  was  reversed  and  remanded,  with  directions  to  vacate  ail  proceedings 
subsequent  to  the  amended  complaint,  and  dismiss  the  cause,  unless  the  plain- 
tiffs (respondents  in  this  appeal)  should  so  amend  their  complaint  as  to  show 
themselvespnwia/ac^entitled  to  recover.  The  facts  are  stated  in  the  re- 
port of  that  trial  and  are  not  here  repeated.    2  Wash.  T.  121, 3  Pac.  Rep.  830. 

The  contract  declared  on  is  clearly  illegal  and  void.  As  said  in  the  opinion 
at  the  former  hearing,  (2  Wash.  T.  129,  3  Pac.  Rep.  830,)  it  is  said  here  the 
contract  set  up  attempted  to  effect  a  sale  which  could  not  be  made  without 
contravening  public  policy.  Tlie  scrip  in  question  was  such  as  gave  to  a  sol- 
dier the  right  to  make  an  additional  homestead  entry  under  the  laws  of  the 
United  States.  It  is  not  disputed,  and  cannot  be,  that  the  soldier  himself, 
and  he  alone,  can  use  it,  and  he  cannot  sell  it  or  transfer  it  in  any  way  to  an- 
other, and  thereby  give  to  that  other  the  light  to  make  an  entry  of  lands  with 
it.  The  papers  making  up  each  set  in  this  case  are  fully  described  in  the  re- 
port of  the  former  hearing,(2  Wash.  T.  121,  122,  3  Pac.  Rep.  830,)  and  on 
mere  inspection  they  would  show  the  fraud  intended,  and  carry  that  know-, 
ledge  to  every  party  having  anything  to  do  with  them.  Both  these  parties 
had  knowledge  at  the  time  of  this  transaction  that  any  sale,  transfer,  or  as- 
signment of  the  right  of  a  soldier  represented  by  this  scrip  was  absolutely 
illegal.  The  law  conclusively  presumes  this  knowledge.  It  can  make  no  dif- 
ference here  as  to  what  representations  were  made  by  appellant  to  appellees 
as  to  the  use  of  this  scrip  in  entering  public  lands.  Before  the  appellees  paid 
the  purchase  money,  they  had  the  scrip  in  their  possession,  had  it  examined 
by  their  agents,  and  knew  exactly  what  it  was,  and  with  that  knowledge  paid 
for  it.  It  is  equally  immaterial  whether  the  scrip  was  forged  or  genuine-  In 
either  case  it  was  worthless  in  their  hands.  There  could  be  no  mistake  or 
misapprehension,  and  one  party  was  as  much  to  blame  as  the  other.  There 
is  consequently  nothing  a  court  of  equity  can  take  cognizance  of.  There  is 
nothing  here  open  to  doubt  or  even  to  doubtful  construction.  The  parties  were 
equally  in  fault.  The  appellant,  it  is  claimed,  made  representations  and  ap- 
pellees relied  upon  them,  and  that  each  was  mistaken  as  to  the  law;  yet  it  ap- 
pears the  appellees  knew  as  much  about  it  as  the  appellant,  and  each  knew 
all  the  facts  relating  to  the  matter.  We  are  compelled  to  overrule  the  find- 
ings of  the  district  court  so  far  as  they  are  not  in  conformity  with  these  rules. 
Let  the  judgment  below  be  reversed,  and  judgment  entered  in  favor  of  appel- 
lant for  costs. 

TuuNEU,  Allyn,  and  Laxgford,  JJ.,  concur. 
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United  States  v.  Cutler. 
(Supremne  CouH  of  Utah,    August  27, 1888.) 

1.  IxDTCTMSNT— Finding  on  Testimont  of  Incompbtent  Witne68— Quashing. 

That  an  indictment  was  found  solely  upon  the  testimony  of  an  incompetent  wit- 
ness is  not.  under  the  Utah  statutes,  ground  for  quashing  it ;  and  under  Crim. 
Froc.  Act,  1 1,  (Laws  1878,  p.  60,)  proyiding  **that  the  mode  of  procedure  in  crim- 
inal cases  in  the  courts  in  this  territory  shall  be  as  prescribed  in  this  act,  **  there  is 
no  authority  for  quashing  an  indictment  on  any  other  grounds  than  those  specified 
in  the  statute. 

2.  Witness— CoMPETENCT— Husband  and  Wife— Polto amy. 

Under  Civil  Code  Utah,  $  1156,  (Laws  1884,  p.  859,)  permitting  a  husband  or  wife 
to  testify  in  a  criminal  action  or  proceeding  for  a  cnrime  committed  by  one  against 
the  other,  the  legal  wife  is  competent  to  testify  against  her  husband  before  the 
grand  jury  which  found  an  indictment  against  mm  for  polygamy.^ 

Zans,  C.  J.,  dissenting. 

Appeal  from  district  court,  First  district;  before  Justice  Henderson. 
8*  R,  Thurman  and  Qeo,  Sutherland,  for  appellant.     Geo.  8,  Peters  and 
Ogden  Hiles,  for  tlie  United  States. 

Boreman»  J.  The  appellant  was  convicted  of  the  crime  of  polygamy. 
Upon  the  calling  of  the  case  in  the  district  court,  the  defendant  moved  the 
court  to  quash  or  set  aside  the  indictment  on  the  ground  that  the  indictment 
was  found  on  the  evidence  of  an  incompetent  witness;  that  said  alleged  in- 
competent witness  was  the  legal  wife  of  the  defendant,  and  was  compelled^ 
against  her  own  will  and  against  the  will  of  the  defendant,  to  testify  before 
the  grand  jury  that  found  the  Indictment.  The  motion  to  quash  was  over- 
ruled in  the  district  court,  and  the  defendant  has  appealed  the  case  to  this 
court.  The  statute  upon  which  the  defendant  bases  his  objection  to  the  in- 
dictment reads  as  follows:  **A  husband  cannot  be  examined  for  or  against 
his  wife  without  her  consent,  nor  a  wife  for  or  against  her  husband  without 
his  consent;  nor  can  either,  during  the  marriage  or  afterwards,  be,  witliout 
the  consent  of  the  other,  examined  as  to  any  communication  made  by  one  to 
the  other  during  the  marriage;  but  this  exception  does  not  apply  to  a  civil 
action  or  proceeding  by  one  against  the  other,  nor  to  a  criminal  action  or  pro- 
ceeding for  a  crime  committed  by  one  against  the  other.''  Laws  Utah  1884, 
p.  359,  §  1156.  This  court  has  already  held  that  a  crime  of  this  character  is  a 
crime  committed  by  the  husband  against  the  wife,  and  tliat  she  is  a  competent 
witness  against  him.  U.  S.  v.  Basttett,  13Pac.  Kep.  237.  After  further  con- 
sideration of  the  question  in  the  case  at  bar,  we  have  no  disposition  to  depart 
from  the  views  expressed  by  us  In  the  Bassett  Case.  The  legal  wife  of  the 
defendant  was  called  as  a  witness  before  the  grand  jury,  and,  as  this  was  a 
crime  committed  against  her.  we  see  no  reason  whatever  for  holding  that  she 
was  incompetent.  Uad  it  been  any  other  kind  of- a  case  than  a  crime  against 
her,  she  would,  under  the  statute  just  quoted,  have  been  incompetent  as  a 
witness. 

The  respondent  objects  to  the  motion  to  quash  as  not  being  based  upon  any 
ground  authorized  by  law;  that  the  fact  that  an  indictment  was  found  solely 
upon  the  testimony  of  an  incompetent  witness  is  not,  under  our  statutes, 
ground  for  setting  aside  or  quashing  an  indictment.  The  statute  specifies 
four  grounds  for  setting  aside  an  indictment,  and  that  set  up  in  the  motion 
is  not  embraced  in  any  of  them.  The  first  ground  set  forth  in  the  statute  is 
the  only  one  that  could  by  any  possibility  be  construed  as  embracing  it;  but 
we  deem  that  it  is  settled  by  the  practice  in  this  territory,  and  by  decisions 

^As  to  how  far  the  common-law  rule  prohibiting  husband  and  wife  from  testifying 
for  or  against  each  other  has  been  changed  by  statute,  see  U.  S.  v.  Jones,  32  Fed.  Rep. 
569,  and  note.  See,  also,  on  the  general  subject.  Appeal  of  Spitz,  (Conn.)  14  Atl.  Re|i 
776,  and  note. 
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under  similar  statutes,  that  the  ground  of  the  motion  to  quash  is  not  within 
the  statute.  People  v.  Colby,  54  Gal.  87;  State  v.  Logan^  1  Ney.  509.  In- 
deed, we  do  not  understand  the  counsel  for  the  defendant  as  contending  that 
it  comes  within  the  statute;  but  they  claim  that  outside  of  the  statute,  under 
tlie  common-law  practice,  the  indictment  should  have  been  quashed.  We  do 
not,  however,  see  any  ground  for  such  position.  With  the  statute  before  us, 
we  find  uo  authority  to  go  outside  of  it.  The  first  section  of  the  criminal 
procedure  act  says  "that  the  mode  of  procedure  in  criminal  cases  in  the  courts 
in  this  territory  shall  be  as  prescribed  in  this  act."  Laws  1878,  p.  60.  We 
deem  this  language  exclusive,  and  we  see  no  authority  for  allowing  any  other 
grounds  for  quashing  an  indictment  than  such  as  are  specified  in  the  statute. 
Why  the  legislature  omitted  from  the  statute,  as  a  ground  of  a  motion  to 
quash,  that  set  up  in  the  motion  of  the  defendant,  is  not  a  matter  for  our  in- 
quiry. It  is  not  there,  and  it  is  not  our  province  to  place  it  there.  The  mo- 
tion to  quash  was  therefore  properly  overruled.  Upon  the  whole  case,  there- 
fore, we  see  no  reason  for  a  reversal  of  the  decision  of  the  court  below.  The 
judgment  and  order  of  the  district  court  are afiSrmed. 

Henderson,  J.,  concui^s. 

Zank,  C.  J.,  {dissenting.)  While  I  am  of  the  opinion  that  a  man  who  has 
a  lawful  wife  commits  a  crime  against  her  by  entering  into  polygamy,  I  do 
not  think  that  section  1156  of  the  Laws  of  Utah,  quoted  in  the  opinion  of  the 
court,  should  be  applied  in  the  trial  of  a  person  charged  with  a  crime  against 
the  laws  of  the  United  States.  In  the  case  of  U.  8,  v.  Reid,  12  How.  361, 
Chief  Justice  Taney,  in  delivering  the  opinion  of  the  court,  said:  **But  it 
could  not  be  supposed,  without  very  plain  words  to  show  it,  that  congress  in- 
tended to  give  the  states  the  power  of  prescribing  the  rules  of  evidence  in 
trials  of  offenses  against  the  United  States;  for  this  construction  would  in  ef- 
fect place  the  criminal  jurisprudence  of  one  sovereignty  under  the  control  of 
another.  It  is  evident  that  such  could  not  be  the  design  of  this  act  of  con- 
gress, and  that  the  statute  of  Virginia  was  not  the  law  by  which  the  admis- 
sibility of  Clements  as  a  witness  ought  to  have  been  decided.''  If  the  court 
could  not  presume  "that  congress  intended  to  give  to  the  states  the  power  of 
prescribing  rules  of  evidence  in  trials  of  offenses  against  the  United  States," 
for  the  reason  that  "it  would  in  effect  place  the  criminal  jurisprudence  of  one 
sovereignty  under  the  control  of  another,  ought  the  court  to  assume  that  con- 
gress intended  to  give  to  the  territories  power  to  prescribe  such  rules  of  evi- 
dence in  the  trial  of  United  States  criminal  .cases?  Such  territories  are  not 
even  sovereignties,  but  possess  only  such  powers  as  congress  has  conferred 
upon  them.  The  objection  to  the  exercise  of  such  powers  by  a  state  legisla- 
ture applies  with  greater  force  to  their  exercise  by  a  territorial  legislature. 
Congress  may  expressly  provide  that  the  United  States  and  territorial  courts 
shall  observe  in  the  trial  of  United  States  cases  the  rules  of  pleading,  practice, 
and  evidence  prescribed  by  state  or  territorial  legislatures  for  the  trial  of  state 
or  teritorial  cases.  By  such  action,  congress  gives  to  such  state  or  territorial 
laws  the  force  and  effect  of  laws  of  the  United  States.  But  the  delegation  by 
congress  to  such  legislatures  of  its  authority  to  make  such  laws  will  not  be 
presumed  to  have  been  intended.  Congress,  may  authorize  the  people  of  a  ter- 
rit<3ry  to  make  laws,  and  the  state  legislature  may  confer  upon  the  people  of 
a  city  that  authority.  But  while  congress  may  authorize  the  people  of  a  ter- 
ritory to  make  laws  for  themselves,  and  to  govern  those  coming  within  the 
territorial  jurisdiction,  it  will  not  authorize  them  to  make  laws  for  the  people 
of  the  United  States;  and  so  the  legislature  of  a  state  may  give  to  the  people 
of  a  city  power  to  pass  ordinances  for  themselves,  but  not  for  all  the  people 
of  the  state.  This  point  was  not  considered  by  the  court  in  the  case  of 
U.  S.  V.  Bassett,  13  Pac.  Rep.  287.    Nor  ^o  I  think  that  the  statute  enacted 
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by  the  territorial  legislature,  specifying  the  grounds  upon  which  indictments 
may  be  set  aside,  applies  to  this  case.  The  authorities  bearing  on  this  ques- 
tion are  cited  in  the  dissenting  opinion  in  U.  S.  v.  Jones,  18  Pac.  Rep.  285. 
I  am  of  the  opinion  that  the  fact  that  the  indictment  was  found  solely  upon 
the  testimony  of  an  incompetent  witness  constituted  a  suUicient  ground  to 
quash  it.    I  dissent  from  tlie  judgment  of  the  court. 


(8  Waah.  T.  639) 

*Tatlor  V.  Ringer. 
(Supreme  Cowrt  of  WaeMngtan  TerrUory.    February  3, 1888.) 

CoKnwTJAXCB— To  SuwDAT— Effect— Cbrtiobabi— Application. 

Where  the  petition  for  a  writ  of  certiorari  to  review  a  judgment  of  a  justice  of 
the  peace  shows  that  the  cause  was  continued  to  a  certain  day,  which  day  was  Sun- 
day, and  afterwards  the  cause  proceeded  without  a  new  notice  to,  or  personal  ap- 
pearance of,  the  defendant,  it  is  error  to  dismiss  the  at)plication  for  insufficiency,  as 
the  justice  thereby  lost  jurisdiction  over  the  person  of  the  defendant,  which  could 
not  be  regained  without  a  new  notice,  or  waiver  by  appearance. 

Appeal  from  district  court.  Second  district. 

Taylor  <&  Bronston  and  Wilkersham  <&  Murray,  for  appellant.  Lewis  Cox 
Bronson,  for  appellee. 

TuBNER,  J.  The  appellant  obtained  a  writ-  of  certiorari  to  review  an  ac- 
tion decided  against  him,  in  the  justice's  court  of  Charles  K.  Sbkter,  in  the 
city  of  Tacoma,  on  August  22,  1887,  The  petition  for  the  writ,  made  agree- 
ably to  section  1850  of  the  Code,  was  as  follows.  Ren  wick  W.  Taylor,  being 
first  duly  sworn,  on  his  oath  deposes  and  says  "that  lieretofore, to-wit,  as  ap- 
pears by  the  records  of  the  said  justice's  court,  on  the  6th  day  of  August,  A. 
D.  1887,  a  complaint  in  writing  was  made  in  said  justice's  court  by  L.  M. 
Ringer  against  said  Renwick  W.  Taylor,  and  that  thereupon  a  notice  was  is- 
sued to  M.  Brottin,  as  constable,  to  be  served  upon  said  defendant,  and  the 
same  was  made  returnable  at  10  o'clock  a.  m.,  August  16,  1887;  that  on  and 
before  the  said  16th  day  of  August.  A.  D.  1887,  the  said  plaintiff,  the  defend- 
ant not  appearing  at  the  time,  nor  no  one  by  him  authorized  there  to  appear 
in  his  behalf,  there  and  then  moved  for  a  continuance,  and  the  said  cause  was 

then  and  there  continued  wrongfully  and  contrary  to  law  from  August 

until  the  20th  day  of  August,  A.  D.  1887,  at  10  o'clock  a.  m.;  that  on  the 
20th  day  of  August,  A.  D.  1887,  the  said  defendant  appeared  specially  in  his 
own  proper  person,  and  moved  the  court  for  an  order  requiring  plaintiff  to 
furnish  a  cost-bond,  and  the  said  court  thereupon  filed  said  motion,  and  con- 
tinued the  said  cause  indefinitely,  and  until  the  said  plaintiff  should  furnish 
said  bond;  that  said  continuance  was  made  to  an  hour  not  certain;  that  tliere- 
after  plaintiff  filed  a  written  document  not  in  conformity  with  the  law  in  such 
behalf  required,  as  will  appear  by  the  inspection  of  said  document;  that  there 
is  no  verification  to  said  bond,  and  the  same  is  void;  that  upon  the  said  day, 
the  said  court,  the  defendant,  nor  anyone  in  his  behalf,  being  present,  wrong- 
fully, arbitrarily,  and  illegally  continued  the  said  cause  to  the  21st  day  of 
August,  A.  D.  1887,  at  the  hour  of  10  o'clock  a.  m.  of  said  21st  day  of  Au- 
gust; that  said  continuance  was  void  and  contrary  to  law^,  dies  nonjiLdice; 
that  thereafter,  and  on  the  following  day,  to-wit,  Monday,  August  22,  A.  D. 
1887»  £.  W.  Taylor,  the  then  attorney  for  the  said  defendant,  at  the  hour  of 
9  o'clock  and  forty-five  minutes  in  the  forenoon  of  said  day,  attended  at  the 
said  justice's  ofiice  for  the  purpose  of  protecting  and  attending  to  the  inter- 
ests of  said  defendant,  as  might  be  required;  that  said  justice  was  not  in  his 
office  at  said  time,  and  tliat  the  said  E.  W.  Taylor,  beihg  necessarily  engaged 
at  the  court-house,  went  away,  and  in  twenty  minutes  thereafter,  to-wit,  at 
exactly  the  hour  of  five  minutes  after  the  hour  of  10  o'clock  a.  m.  of  the  said 
22d  day  of  August,  A.  D.  1887,  the  said  E.  W.  Taylor,  an  attorney  at  law, 
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appeared  in  said  court,  and  asked  to  be  allowed  to  appear  and  file  pleadings  in 
said  cause,  and  the  said  justice  wrongfully,  illegally,  and  unjustly  refused  to 
file  or  receive  said  pleadings  from  defendant,  or  to  permit  him  to  answer  in 
said  cause;  that  at  forty-tive  minutes  past  the  hour  of  10  in  the  forenoon  of 
said  day,  and  before  the  hour  of  10  o'clock  had  expired,  the  defendant  at- 
tended said  justice's  court  witli  his  said  attorney,  and  offered  to  appe.«r  and 
file  his  answer  in  said  cause,  and  the  said  justice  refused  the  same,  as  will  ap- 
pear by  the  records  of  the  said  j ustice;  the  said  justice,  at  the  hour  of  10  o'clock 
A.  M.  of  said  day,  entered  the  default  of  the  defendant,  and  that  he  immedi- 
ately entered  judgment  thereupon;  that  the  said  justice  of  the  peace  had  no 
jurisdiction  of  the  defendant,  and  the  said  entry  of  judgment  and  the  default, 
and  all  proceedings  thereunder,  are  void;  that  the  said  note,  nor  the  alleged 
account,  nor  any  evidence  of  any  nature  or  kind  whatsoever,  was  introduced 
in  evidence,  and  the  said  justice's  judgment  was  illegally  and  wrongfully 
entered;  that  the  said  justice  erred  in  not  sust^iining  the  motion  of  the  de- 
fendant made  on  the  24th  day  of  August,  A.  D.  1887.  Affiant  further  says 
there  is  reasonable  cause  for  granting  a  writ  of  certiorari  for  errors  in  such 
proceedings,  and  for  errors  in  such  judgment,  and  that  this  application  is 
made  in  good  faith,  and  not  for  the  purpose  of  delay,  but  that  said  errors  of 
said  justice  may  be  corrected,  and  that  the  ends  of  justice  may  be  served. 
Wherefore  petitioner  prays  for  a  writ  of  certiorari  to  issue  to  the  said  justice's 
court,  requiring  the  said  justice  of  the  peace  to  certify  up  the  said  record,  that 
whatever  is  right  and  just  may  be  done  in.  the  premises."  The  justice  liav- 
ing  made  his  return  to  the  writ,  and  the  cause  being  brought  on  for  hearing, 
the  attorney  for  the  plaintiif,  in  the  justice's  court,  (Ringer,)  moved  that  "the 
petition  (affidavit)  and  certiorari  be  dismissed,  because  the  petition  does  not 
show  error  in  the  judgment  or  proceedings  of  the  justice,  but  does  show  that 
all  proceedings  were  regular,  and  tliat  the  petitioner  has  not  been  wronged." 
This  motion  was  granted,  and  in  this  we  think  the  court  below  erred.  By 
continuing  the  cause  until  August  21st,  the  same  being  Sunday,  as  shown  by 
by  the  petition,  the  justice  lost  jurisdiction  of  the  person  of  the  defendant, 
and  could  not  again  acquire  it  without  bringing  the  defendant  in  again  upon 
a  new  notice,  or  by  his  voluntary  appearance  without  notice.  The  judgment 
rendered  by  the  justice  on  the  following  Monday  morning  was  therefore  ab- 
solutely void.  It  is  unnecessary  to  inquire  at  this  time  what  effect  ought  to 
be  given  to  the  return  of  the  justice  to  the  effect  that  his  docket  did  disclose 
that  the  case  was  continued  until  Sunday,  August  21st,  but  that  said  entry 
was  a  mistake,  and  that  in  fact  the  case  was  continued  until  Monday,  Au- 
gust 22d,  at  10  o'clock  a.  m.  The  judgment  below  was  not  predicated  upon 
the  return  of  the  justice,  but  upon  the  supposed  insufficiency  of  the  petition 
for  the  writ.  If  the  motion  to  dismiss  the  writ  had  been  overruled,  as  we 
think  it  ought  to  have  been,  and  the  case  had  progressed  to  a  consideration  of 
the  justice's  return,  the  effect  of  the  latter  might  have  been  materially  altered 
by  a  further  return,  to  which  the  appellant  would  have  had  a  right  upon  show- 
ing insufficiency  or  incompleteness  in  the  first  return.  We  cannot  tell  what 
aspect  the  case  might  assume  in  that  event,  and  hence  cannot  consider  what 
was  not  considered  below,  and  what  could  not  be  considered  below  to  sustain 
the  judgment  there.  We  express  no  opinion  as  to  whether  the  return  of  the 
justice  before  mentioned  can  be  considered  to  cure  the  apparent  loss  of  juris- 
diction which  his  docket  shows.  We  will  first  give  the  district  court  an  op- 
portunity to  pass  upon  that  question.  The  judgment  below  is  reversed,  and 
the  cause  sent  back  for  further  proceedings. 

Jones,  G.  J.,  and  La^ngford,  J.,  concur. 
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(3  Wash.  T.  «74,  695) 

Baker  et  ux.  v.  Prewett. 
(Supreme  Court  of  W.ashlngUm  Territory.    July  14, 1888.) 

L  Ck>N8TITUTI0TiAL  LaW — ^TlTLB  OF  LaW — APPEAL — ^WhbN  LiBS. 

The  subject  of  act  Wash.  T.  1888,  entitled  ^Au  act  in  relation  to  the  removal 
of  causes  to  the  supreme  court, "  which  provides  that  a  cause  ms^  be  appealed  to 
the  supreme  court  oy  giving  notice  of  appeal  in  open  court,  or  at  chambers,  is  suffi- 
ciently designated  In  its  title. 

2.  Appeal— When  Lies— Action  at  Law. 

Under  such  act  an  action  at  law  is  reviewable  by  the  supreme  court. 

3.  SAMifr— Default  Judgment. 

Under  the  statutes  of  Washington  Territory  an  appeal  lies  to  the  supreme  court 
from  a  default  judgment.^ 

4.  Same— Review- Waiver  of  Objection. 

Where  a  defendant,  personally  served  with  summons,  suffers  iudgment  by  de- 
fault, his  objection,  made  for  the  first  time  in  the  supreme  court,  that  the  summons 
does  not  state  the  general  nature  of  the  action,  will  not  be  considered. 

5.  Damages— Practice— Assessment  bt  Court— Waiver  op  Objection. 

Code  Wash.  T.  §S  204,  289,  requiring  the  intervention  of  a  jury  in  all  actions  for 
the  assessment  of  damages,  is  mandatory,  and  a  jury  must  be  called  unless  ex- 
pressly waived ;  and,  when  damages  are  assessed  by  the  court,  the  judgment  will  be 
reversed  and  remanded  solely  for  the  purpose  of  having  a  jury  assess  the  damages, 
though  objection  was  made  for  the  first  time  in  the  supreme  court. 

Appeal  from  Pirst  district  court. 

AcUon  by  James  M.  Prewett  against  Barton  L.  Baker  and  wife  for  dam- 
ages for  breach  of  warranty.  There  was  a  judgment  for  plaintiff,  and  defend- 
ants appeal.  Act  Wash.  T.  1883  provides  that  a  cause  may  be  removed  to 
the  supreme  court  by  giving  notice  of  appeal  in  open  court,  or  at  chambers, 
whereupon  the  clerk  shall  make  out  and  certify  a  complete  transcript  to  be 
filed  with  the  clerk  of  tlie  supreme  court  within  the  time  allowed  by  law. 

Jo?in  B.  Allen  and  D.  J.  Crowley,  for  appellants.  J,  H,  Lasater  and  A* 
E,  Ishamt  for  appellee. 

ON  MOTION  TO  DISMISS. 
(January  80, 1888.) 
Per  Curiam.     1.  It  has  been  repeatedly  decided  by  this  court  that  actions 
at  law  may  be  brought  here  for  review  under  the  act  of  1883,  and  we  are  sat- 
isfied with  those  decisions. 

2.  The  act  of  1883  is  not  invalid  for  want  of  a  proper  title.  The  language 
of  the  title,  "An  act  in  relation  to  the  removal  of  causes  to  the  supreme  court," 
while  not  technically  accurate,  yet  describes  to  the  common  apprehension  that 
which  the  act  accomplishes.     This  is  all  that  is  required. 

3.  Under  our  statutes  an  appeal  lies  to  this  court  from  a  default  judgment. 
The  motion  to  dismiss  this  appeal  is  denied. 

ON  THE  MERITS. 
(July  U,  18t8.) 

AxLYN,  J.  James  M.  Prewett,  March  17, 1888,  filed  a  complaint  for  $1,500 
damages  for  breach  of  warranty  in  the  sale  of  240  acres  of  land,  160  acres  of 
which,  being  incumbered,  was  lost  to  the  grantee,  appellee.  April  16,  1887, 
motion  for  default  and  judgment  by  plaintiff  was  allowed.  April  19,  1887, 
at  chambers,  judgment  was  rendered  in  favor  of  plaintiff,  and  against  defend- 
ants, for  61*925,  and  costs.  Complaint  is  made  by  appellant  that  the  sum- 
mons does  not  first  state  the  general  nature  of  the  action,  etc.  This  may  be 
conceded,  but  a  defendant  having  been  personally  served  with  summons,  and 
also  copy  of  complaint,  and  not  having  appeared  and  questioned  it,  and  after 
judgment  making  no  objection,  but  having  appealed,  and  made  his  objection 

>  As  to  what  orders  are  appealable,  see  the  full  note  to  Jones  v.  Trumbo,  (S.  C.)  6  3. 
E.  Rep.  887 ;  Colvig  v.  County  of  Klamath,  (Or.)  19  Pac.  Rep.  86,  and  cases  cited  in  note. 
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for  the  first  time  in  this  court,  is  rather  late,  and  entitled  to  little  considera- 
tion.   "We  refuse,  therefore,  to  consider  this  question. 

The  objection  is  m^e  that  in  this  action  assessment  of  damages  for  breach 
of  warranty — the  action  of  the  coui*t  in  allowing  judgment  for  the  amount 
claimed  on  default — was  improper,  and  we  are  inclined  to  agree  with  this 
view.  Sections  204  and  289,  Code,  seem  to  require  that  in  all  actions  for  the 
assessment  of  damages  the  intervention  of  a  jury  must  be  had,  save  where  a 
long  account  may  authorize  a  reference,  etc.  This  statute  is  mandatory,  and 
we  are  satisfied  that  where  the  amount  of  damages  is  not  fixed,  agreed  upon, 
or  in  some  way  liquidated,  a  jury  must  be  called,  unless  expressly  waived. 
Contention  is  made  that  under  tlie  provisions  for  setting  aside  judgments  ir- 
regularly obtained  it  was  the  duty  of  appellant  to  have  called  the  attention  of 
the  court  below  to  the  irregularity,  and  had  it  corrected  there.  There  is  great 
force  in  this  suggestion,  and  we  would  like  to  agree  to  it;  for  a  party  having 
calmly  slept  on  an  error  in  the  court  below,  and  in  no  way  given  such  court 
an  opportunity  to  correct  it,  comes  here  with  poor  grace. 

We  do  not  feel  that  appellant  is  entitled,  for  these  reasons,  to  any  relief; 
but,  unfortunately,  in  our  judgment,  the  mandatory  provisions  of  the  Code 
w^ere  disregarded,  and  the  matter  should  have  been  referred  to  a  jury  to  assess 
the  damages.  The  judgment  will  be  reversed  and  remanded  to  the  court  be- 
low solely  for  the  purpose  of  having  a  jury  assess  the  damages,  and  for  no 
other.  There  can  be  no  defense  or  trial  on  the  merits;  all  that  is  "too  late." 
But  the  question  of  the  amount  of  damages  to  which  plaintifi^  is  entitled  must 
be  referred  to  and  ascertained  by  a  jury,  and  for  that  purpose  alone  the  judg- 
ment is  reversed,  and  the  cause  returned  to  the  coui*t  below  in  accordance 
with  this  opinion.  The  costs,  including  those  in  this  court,  will  follow  the 
judgment  below  when  it  is  thus  ascertained. 

Jones,  C.  J.,  and  Nash,  J.,  concur. 

(3  Wash.  T.  693) 

Davis  et  aL  v.  Oldakers  et  tuo. 
(Suirreme  Court  of  Washington  Territory,    July  U,  1888.) 
Fraudulent  Conveyances—Actions  to  Set  Aside— Practice. 

The  answer  to  a  complaiiit  to  set  aside  a  deed,  and  subject  the  land  to  a  judgment, 
alleged  that  the  property  really  belon^red  to  defendant's  wife,  though  transferred 
to  her  by  him  at  a  date  later  than  the  judgment,  and  that  plaintiffs  claim  was  se- 
cured hy  chattel  mortgage,  and  that  such  security  was  taken  in  satisfaction  of  the 
debt.  The  reply  denied  these  facts.  Held,  that  the  pleadings  presented  issues, 
and  that  it  was  unproper  to  sustain  a  demurrer  to  the  reply,  and  dismiss  the  action. 

Appeal  from  First  district  court. 

Action  by  A.  L.  Davis  &  Son  against  A.  Oldakers  and  wife  to  set  aside  a 
deed  and  subject  the  property  to  a  judgment.  There  was  a  judgment  dismiss- 
ing the  action,  and  plaintiffs  appeal. 

John  B,  Allen  and  D.  J.  Crowley,  for  appellants.  /.  H.  Lasater,  for  ap- 
pellees. 

Allyn,  J.  This  is  ^n  action  to  set  aside  a  sale  and  deed  and  subject  cer- 
tain property  to  a  judgment  of  plaintiffs,  heretofore  obtained  against  A.  Old- 
akers. Defendants  answered  tliat  the  property  was  really  the  property  of 
Sebra  Oldakers,  the  wife,  although  transferred  to  her  by  A.  Oldakers  at  a  later 
date;  that  appellants  secured  their  claim  by  a  chattel  mortgage,  (the  security 
afterwards  being  lost,)  and  set  up  the  defense  that  such  security  was  taken 
in  full  satisfaction  of  the  debt  originally  due  appellants.  A  reply  was  filed 
putting  in  issue  the  above  facts.  To  this  a  demurrer  was  filed  by  defendants, 
and  sustained  by  the  court  below,  and  the  action  dismissed. 

It  is  sufiicient  to  say  that  certain  issue  were  squarely  presented  in  the  corn- 


Digitized  by 


Google 


Wash.  T.]  TACOMA   MILL  GO.  V.  THE  BLUB  JACKBT*  151 

plaint,  answer,  and  reply,  and  the  action  should  not  have  been  dismissed. 
The  action  of  the  court  below  is  reversed,  and  the  cause  remanded  for  a. trial 
on  the  issues  thus  joined. 

Jones,  C.  J.,  and  Nash,  J.«  concur. 

(3  Waah.  T.  581) 

Taooma  Mill  Co.  v.  The  Blue  Jacket. 

Mills  t>.  The  Taooma. 

(Supreme  Cou/rt  of  Washington  Territory.    Jtdy  14, 1888.) 

CoLLisiox— Between  Steamer  and  Tug — Nbolioent  Steering. 

A  ship  following  a  swinging  path,  deviating  about  half  a  point  alternately  to 
starboard  and  port  of  its  main  course,  approached  about  2  o'clock  in  the  morning  a 
steam-tug  with  a  bark  in  tow,  with  the  red  lights  visible.  The  tue,  when  about 
one-third  of  a  mile  distant,  the  ship,  hearing  about  one  and  three-eignths  points  oft 
the  port  bow  of  the  tuff,  and  showing  both  lights  to  the  bark,  and  the  red  one  to  the 
tug,  for  the  purpose  of  avoiding  the  ship,  put  her  helm  hard  a-port,  when  the  ship, 
instead  of  keeping  her  course,  or  putting  her  helm  to  port,  either  of  which  would 
have  avoided  the  collision,  negligently  put  her  helm  hard  a-starboard,  and  kept  it 
in  that  position  until  the  collision  occurred.  The  mate  of  the  tug  had  no  license, 
and  the  tug  kept  no  lookout  as  required  by  law,  but  neither  of  these  facts  contrib- 
uted to  the  collision,  which  was  caused  solely  by  the  negligence  of  the  ship's  crew. 
Held^  that  the  ship  was  liable  for  damages  caused  by  the  collision. 

Appeal  from  Third  district  court. 

Libel  by  the  Taooma  Mill  Company  against  the  ship  Blue  Jacket,  her  tackle, 
apparel,  and  furniture,  and  F.  F.  Percival,  claimant.  There  was  a  cross- 
libel  by  D.  O.  Mills  against  the  stt'am-tug  Tacoma*  etc.  There  was  a  judg- 
ment for  the  Tacoma  Mill  Company,  and  the  claimant  Percival  appeals. 

McNaught,  Hanford  <&  McQraw^  for  appellant.  Struve,  Haines  &  Mo- 
Micken,  for  appellee. 

Lanoford,  J.  In  this  case  the  appeal  is  from  both  the  findings  of  fact 
and  the  conclusions  of  law  thereon.  There  is  no  contention  but  that  the 
conclusions  of  law  of  the  district  court  were  correct  if  the  findings  of  fact 
were  correct,  but  the  sole  contention  is  that  the  district  court  erred  as  to  its 
findings  of  fact,  and  hence  that  conclusions  of  law  predicated  on  such  erro- 
neous findings  of  fact  were  wrong;  but  only  beciuse  the  findings  of  fact  were 
wrong.  As  this  court  refinds  the  facts  as  the  district  court  found  them,  (with 
the  additional  findings  requested  by  the  proctor  for  the  appellants  hereunto 
attached,  and  adopted  by  this  court,)  all  contention  ceases  except  as  to  the  er- 
ror of  fact.  The  only  opinion,  therefore,  that  could  be  written  in  this  case, 
that  would  be  germane  to  the  question  raised,  would  be  an  opinion  which 
would  give  reasons  as  to  why  the  findings  of  fact  are  correct  deductions  from 
the  evidence.  Such  could  not  be  useful  or  necessary,  and  hence  no  attempt 
will  be  made  to  give  reasons  for  the  findings  of  fact;  but  these  findings  of  fact 
and  conclusions  of  law  thereon*  are  all  the  decision. which  the  case  requires, 
and  they  are  as  follows: 

"findings  of  the  supreme  court. 

"This  cause  having  been  heard  upon  the  pleadings  and  proofs  herein  upon 
appeal  from  the  district  court  of  the  Third  judicial  district  of  Washington  Ter- 
ritory, holding  terms  at  Seattle,  to  the  supreme  court  of  said  territory,  and 
due  deliberation  being  had,  the  supreme  court  aforesaid  being  duly  advised  in 
the  premises,  finds:  (1)  That  the  libelant,  the  Tacoma  Mill  Company,  is,  and 
at  all  times  mentioned  in  the  pleadings  in  this  cause  was,  a  corporation  or- 
ganized and  existing  under  the  laws  of  the  ?tate  of  California,  and  duly  au- 
thorized to  do  business  in  the  territory  of  Washington.  (2)  That  said  libel- 
ant, before  and  at  the  time  of  the  collision  mentioned  in  these  findings,  was» 
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and  still  is,  the  owner  and  proprietor  of  the  steam-tug  Tacoma,  with  her 
steam-engines,  boilers,  machinery,  tackle,  apparel,  and  furniture,  which  said 
steam-tug  said  libelant  used  in  towing  vessels  from,  to,  and  between  the  va- 
rious ports  of  Puget  sound  and  the  Pacific  ocean,  on  the  waters  of  Puget 
sound,  and  the  straits  of  Fuca,  and  through  the  waters  tributary  and  adja- 
cent thereto,  and  where  she  was  regularly  run  daily  and  every  day,  except 
Sunday,  for  the  purposes  aforesaid.  (3)  That  on  the  11th  day  of  June,  1885, 
at  the  hour  of  about  two  o'clock  in  the  morning  of  said  day,  said  steam-tug 
Tacoma,  with  her  steam-engines,  boilers,  apparel,  tackle,  and  furniture  on 
board,  was  towing  the  bark  Colusa,  of  the  port  of  Boston,  of  about  twelve 
hundred  tons  burden,  then  and  there  lumber  laden,  and  bound  upon  a  voyage 
to  San  Francisco,  Cal.,  from  the  port  of  Port  Townsend,  in  said  territory  of 
Washingtpn,  to  Cape  Flattery;  and  the  said  steam-tug,  with  said  tow,  was  then 
about  four  miles  to  the  north  of  £diz  Hook  light,  in  the  straits  of  Fuca,  steer- 
ing west-south-west,  one-half  west,  and  moving  along  a  path  west,  one-half 
south,  at  the  rate  of  about  two  miles  per  hour  by  the  land.  (4)  That  at  that 
time,  and  up  to  the  time  when  said  ship  put  her  helm  hard  a-starboard,  as 
hereinafter  mentioned,  said  bark  was  being  towed  by  said  tug  by  means  of  a 
hawser  about  one  hundred  and  fifty  fathoms  in  length,  and  from  the  stem  of 
the  said  tug  to  the  stem  of  said  bark  the  distance' was  about  seven  hundred 
and  fifty  feet,  and  during  all  of  the  times  mentioned  herein  said  bark  was 
steering  the  same  course  as  said  tug.  (5)  That  at  that  time,  and  during  all 
times  up  to  the  collision  hereinafter  mentioned,  the  weather  was  cloudy,  the 
air  was  clear,  and  a  fresh  breeze  was  blowing  from  the  west-south-west,  and 
the  tide  was  flooding,  running  up  the  straits  of  Fuca  at  the  rate  of  three 
miles  per  hour  from  west-south-west,  or  west-south-west  one-half  west.  (6) 
That  said  steam-tug,  at  that  time,  and  up  to  the  time  of  the  collision  herein- 
after mentioned,  was  tight,  staunch,  strong,  and  in  every  respect  well  tack- 
led, appareled,  and  appointed,  and  had  the  usual  complement  of  ollicers  and 
men,  and  was  also,  except  as  hereinafter  found,  well  manned.  (7)  That  said 
tug,  at  that  time,  and  at  all  times  herein  mentioned,  carried  all  the  lights  pre- 
scribed by  law,  and  carried  the  same  in  the  manner  prescribed  bylaw,  and  the 
same  were  at  all  of  said  times  properly  set  and  brightly  burning.  (8)  That 
said  bark  Colusa  at  all  times  carried  all  the  lights  prescribed  by  the  law,  and 
carried  the  same  in  the  manner  prescribed  by  law,  and  the  same  were  at  all 
times  properly  set  and  brightly  burning.  (9)  That  at  about  ten  minutes  before 
two  o'clock  in  the  morning  of  said  day,  while  said  steam-tug  was  towing  said 
bark  Colusa  at  the  place  and  in  the  manner  hereinbefore  stated,  and  steering  on 
the  said  course,  the  ship  Blue  Jacket,  of  San  Francisco,  whereof  F.  F.  Percival 
was  then  and  there  master,  and  being  then  on  her  way  from  said  San  Fran- 
cisco to  the  port  of  Seattle,  in  the  territory  of  Washington,  was  first  sighted 
by  the  lookout  of  said  tug,  said  ship  then  being  about  two  miles  distant  from 
said  steam-tug.  and  showing  her  red  light  about  three-tenths  of  a  point  on 
the  port  bow  of  said  steam-tug.  (10)  That  the  mean  course  of  said  ship,  at 
all  the  times  mentioned  in  these  fiudings  up  to  the  time  her  helm  was  put 
hard  a-starboard,  was  east-north-east,  but  her  course  was  really  along  a  swing- 
ing path  deviating  alternately  to  starboard  and  port,  about  one-half  a  point 
each  way  from  said  mean  course,  and  crossing  the  same  about  every  half 
mile,  at  intervals  of  about  every  four  minutes,  up  to  the  time  her  helm  was 
put  hard  a-starboard,  as  hereinafter  stated,  which  was  done  when  said  ship 
was  on  the  port  side  of  said  mean  course.  (11)  That  said  ship  was  running 
with  a  fair  wind  and  tide,  and  at  all  times  up  to  the  time  of  the  collision  was 
going  ahead  at  the  rate  of  about  eight  miles  per  hour  by  the  land.  (12)  Tliat 
said  steam-tug  was  first  sighted  by  the  lookout  of  said  ship  about  half  an  hour 
before  said  collision,  and  was  then  about  one-half  a  point  off  the  starboard 
bow  of  said  ship,  and  five  miles  away  from  her,  showing  two  white  mast- 
head lights  to  said  ship  at  that  time,  and  at  all  times,  up  to  the  time  of  said 
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collision » the  said  tug  steering  at  that  time,  and  at  all  .times  until  her  helm 
WHS  put  hard  a-port,  as  hereinafter  stated^  a  course  of  west-south- west»  one- 
half  west,  but,  owing  to  the  dellecting  influence  of  wind  and  tide,  moving 
along  a  path  In  the  direction  of  west  one-half  south;  that  said  tug,  when 
so  sighted  by  said  lookout,  was  at  once  reported  to  the  master  and  mate  of 
said  sliip.  (13)  That  owing  to  the  improper  manner  in  which  said  ship  was 
steered,  and  to  the  irregular  course  which  she  pursued  in  consequence  of  such 
improper  management,  said  tug  bore  from  said  ship  from  time  to  time  about 
as  follows:  At  twenty-three  and  thiee-qnarter  minutes  before  said  collision, 
(being  three  and  five-sixths  miles  away,)  dead  ahead.  At  twenty-two  and 
one-half  minutes  before  said  collision,  (being  three  and  five-eigliths  miles 
away,)  dead  ahead.  At  twenty-one  and  one-quarter  minutes  before  said  col- 
lision, (being  three  and  three-sevenths  milas  away,)  one-half  a  point  off  the 
starboard  bow.  At  twenty  minutes  before  said  collision,  (being  three  and 
two-ninths  miles  away,)  one-half  a  point  off  the  starboard  bow.  At  eighteen 
and  three-quarter  minutes  before  said  collision,  (being  three  miles  away,)  one- 
half  a  point  off  the  starboard  bow.  At  seventeen  and  one-half  minutes  before 
said  collision,  (being  two  and  three-quarters  miles  away,)  one-third  of  a  point 
off  the  starboard  bow.  At  sixteen  and  one-quarter  minutes  before  said  col- 
lision, (being  two  and  five-'^ighthu  miles  away,)  one-eighth  of  a  point  off  the 
starboard  bow.  At  fifteen  minutes  before  said  collision,  (being  two  and  two- 
fifths  miles  away,)  one-twelfth  of  a  point  off  the  starboard  bow.  At  thirteen 
and  three-quarter  minutes  before  said  collision,  (being  two  and  one-seventh 
miles  away,)  dead  ahead.  At  twelve  and  one-half  minutes  before  said  collis- 
ion, (being  two  miles  away,)  one-third  of  a  point  off  the  port  bow;  the  ship 
bearing  tliree-tenths  of  a  point  off  the  port  bow  of  the  tug,  and  showing  her 
re<J  light  to  both  the  tug  and  bark,  the  bark  bearing  three-tenths  of  a  point 
off  the  port  bow  of  the  ship.  At  eleven  and  one-quarter  minutes  before  said 
collision,  (being  one  and  three-fourths  miles  away,)  one-half  a  point  off  the 
port  bow;  the  ship  bearing  one-third  of  a  point  off  the  port  bow  of  the  tug, 
and  showing  her  red  light  to  both  the  tug  and  the  bark,  and  the  bark  bearing 
four-tenths  of  a  point  off  the  port  bow  of  the  ship.  At  ten  minutes  before 
said  collision,  (being  one  and  four-sevenths  miles  away,)  five-eighths  of  a 
point  off  the  port  bow;  the  ship  bearing  four-tenths  of  a  point  off  the  port 
bow  of  the  tug,  and  showing  her  red  light  to  both  the  tug  and  the  bark,  and 
the  bark  bearing  from  the  ship  five-ninths  of  a  point  off  her  port  bow.  At 
eight  and  three-quarter  minutes  before  said  collision,  (being  one  and  one- 
third  miles  away,)  one- half  of  a  point  off  the  port  bow;  the  ship  bearing  one- 
half  of  a  point  off  the  pout  bow  of  the  tug,  showing  her  red  light  to  both  the 
tug  and  the  bark,  and  the  bark  bearing  one-half  of  a  point  off  the  port  bow  of 
the  ship.  At  seven  and  one-half  minutes  before  said  collision,  (being  one 
and  one-seventh  miles  away,)  one-sixth  of  a  point  off  the  port  bow;  the  ship 
bearing  two-thirds  of  a  point  off  the  port  bow  of  the  tug,  and  showing  her  red 
light  to  both  the  tug  and  the  bark,  the  bark  bearing  one-eighth  of  a  point  oft 
the  port  bow  of  the  ship.  At  six  and  one-quarter  minutes  before  said  collis- 
ion, (buing  nine-tenths  of  a  mile  away.)  dead  ahead;  the  ship  bearing  two- 
thirds  of  a  point  off  the  port  bow  of  the  tug,  and  showing  both  of  her  lights 
to  both  the  tug  and  the  bark,  the  bark  bearing  one-tenth  of  a  point  off  the 
starboard  bow  of  the  ship.  At  five  minutes  before  the  said  collision,  (being 
five-sevenths  of  a  mile  away,)  dead  ahead;  the  ship  bearing  three-fourths  of 
a  point  off  the  port  bow  of  the  tug,  and  showing  both  her  lights  to  the  tug, 
and  her  green  light  to  the  bark,  the  bark  bearing  one-sixth  of  a  point  off  the 
starboard  bow  of  the  ship.  At  three  and  three-quarter  minutes  before  said 
collision,  (being  one-half  of  a  mile  away,)  dead  ahead;  the  ship  bearing  tive- 
sixths  of  a  point  off  the  port  bow  of  the  tug,  and  showing  both  of  her  lights 
to  the  tug,  and  her  green  light  to  the  bark,  the  bark  bearing  one-sixth  of  a 
point  off  the  starboard  bow  of  the  ship.     (14)  That  two  and  one-half  min- 
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utes  before  the  said  cellision,  sa!d  tug  being  abont  one-third  of  a  mile  distant 
from  said  ship,  and  one-half  a  point  off  her  port  bow,  the  ship  bearing  about 
one  and  three-eigliths  points  off  the  port  bow  of  the  tug,  and  showing  both  her 
lights  to  the  bark,  and  her  red  light  to  the  tug,  and  the  bark  bearing  dead 
ahead  from  the  ship,  said  tug,  for  the  purpose  of  avoiding  the  ship,  put  her 
helm  hard  a-port,  and  swung  to  starboard;  but  the  said  ship  immediately 
thereafter,  Instead  of  keeping  her  course  or  putting  her  helm  to  port,  either 
of  which  she  could,  and  one  of  which  she  should,  have  done,  and  either  of 
which  would  have  avoided  said  collision,  carelessly,  unskillfully,  and  negli- 
gently put  her  helm  hard  a-starboard,  and  kept  the  same  in  that  position  until 
the  said  collision  occurred.  (15)  That  the  red  lights  of  both  said  tug  and 
said  bark  were  visible  to  and  were  seen  by  those  on  board  of  said  ship  from 
ten  to  twelve  minutes  before  said  collision.  (16)  That  although  said  lights 
of  both  said  tug  and  said  bark  were  properly  set  and  brightly  burning,  such 
were  the  relative  positions  of  said  ship,  said  tug,  and  said  bark  that  neither 
said  tug  nor  said  bark,  at  any  time  up  to  the  time  of  the  collision,  showed  the 
said  ship  any  side  or  colored  lights  except  said  red  lights.  (17)  That  owing 
to  the  putting  of  said  helm  of  said  ship  to  starboard  as  aforesaid  said  ship 
slewed  rapidly  around  to  port  until  her  course  was  changed  to  about  north- 
north-east,  and  she  then,  at  about  two  o'clock  in  tlie  morning  of  said  11th  day 
of  June,  while  the  tug  was  still  swinging  to  starboard  under  a  ported  helm, 
collided  with  said  tug,  striking  her  'bow  on'  on  the  port  side,  just  abaft  of 
midships,  thereby  causing  great  damage  to  the  hull  of  said  tug,  her  machin- 
ery, tackle,  apparel,  and  furniture.  (18)  That  had  said  ship  kept  her  course, 
or  had  her  helm  been  put  to  port  at  the  time  it  was  put  to  starboard,  said  col- 
lision would  have  been  avoided,  and  no  injury  would  have  been  occasioned  to 
either  said  ship,  said  tug,  or  said  bark.  (19)  That  no  special  circumstance  at 
any  time  mentioned  herein  existed  which  rendered  a  cliange  of  course  on  the 
part  of  said  ship  necessary  or  excusable.  (20)  That  as  soon  as  it  was  possible 
for  those  on  board  of  said  tug  to  discover  that  said  ship  had  put  her  helm  to 
starboard,  everything  was  done  on  said  tug  to  avoid  said  collision  and  lessen 
the  damage  occasioned  thereby,  and  at  the  time  of  said  collision  said  tug,  ow- 
ing to  said  port  helm,  was  heading  about  north-north-west.  (21)  That  up  to 
the  time  tlrat  said  ship's  helm  was  put  to  starboard,  as  aforesaid,  no  one  on 
board  of  said  tug  had  any  reason  to  expect  or  anticipate  any  change  of  coui*se 
on  the  part  of  said  ship;  and,  after  the  lielm  of  said  ship  was  so  put  to  star- 
board, nottiing  that  said  tug  could  have  done  would  have  averted  said  collis* 
ion.  (22)  That  the  mate  of  said  tug  waa  a  competent  person  for  that  posi- 
tion, and  faithfully  pei-formed  his  duties  at  all  time»  mentioned  in  these  find- 
ings; but  he  had  no  license.  (23)  That  said  collision  was  caused,  and  all  the 
damage  resulting  therefrom  was  occasioned,  solely  by  the  negligence,  want  of 
skill,  and  improper  conduct  of  the  officers  and  persons  navigating  said  ship 
Blue  Jacket,  and  not  from  any  fault,  negligence,  or  improper  conduct  on  the 
part  of  any  person  on  board  the  said  steam-tug  Tacoma.  (24)  That  the  side 
lights  of  said  ship  Blue  Jacket  were  at  all  times  herein  mentioned  brightly 
burning,  but  were  not  placed  or  constructed  so  as  to  show  a  uniform  and  un- 
broken light  over  an  arc  of  the  horizon  of  ten  points  of  the  compass,  or  so 
fixed  as  to  throw  a  light  from  right  ahead  to  two  points  abaft  the  beam  on 
the  side  of  the  ship  on  wliich  said  lights  were  respectively  placed ;  but  these 
facts  in  no  wise  contributed  to  said  collision.  (25)  That  said  steam-tug  Ta- 
coma had  no  such  lookout  as  is  required  by  law;  but  this  fact  in  no  wise  con- 
tributed to  said  collision.  (26)  That  said  ship  was  well  officered  and  manned, 
and  had  the  usual  number  of  officers  and  seamen  on  board.  (27)  That  said 
steam-tug  was  damaged  by  said  collision  in  the  sum  of  seventy-five  hundred 
dollars,  and  the  said  libelant  has  in  consequence  of  said  damage  been  obliged 
to  expend,  and  has  expended,  in  repairing  the  same,  the  sum  of  seventy-five 
hundred  dollars,  the  last  of  which  said  sum  was  so  paid  on  or  prior  to  the  15tb 
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day  of  August,  1885;  and  that  said  libelant  is  entitled  to  interest  at  the  rate 
of  ten  per  cent,  per  annum  upon  said  sum  from  said  15th  day  of  Auguatt 
1885.  to  this  day.  (28)  That  said  libelant,  the  Tacoma  Mill  Company,  by 
reason  of  said  collision,  has  sustained  damages  by  being  deprived  of  the  serv- 
ices and  use  of  said  tug  for  the  period  of  fifty  days  immediately  following  said 
collision,  and  that  said  services  and  use  were  during  said  period  of  flf  ty  days 
reasonably  worth  the  sum  of  forty-seven  and  fifty-hundredths  dollars  per  day 
over  and  above  all  expenses  of  running  and  operating  the  said  tug.  (29) 
That  on  the  4th  day  of  September,  1885,  J.  Purtb  and  Bailey  Gatzert  entered 
into  a  stipulation,  in  accordance  with  the  rules  and  practice  of  the  said  district 
court,  in  the  sum  of  twenty-four  thousand  dollars,  for  the  release  of  said  ship 
Blue  Jacket  from  arrest  in  this  cause,  which  said  stipulation  was  conditioned 
that  said  claimant  should  abide  and  pay  the  money  awarded  in  the  final  de- 
cree rendered  in  this  cause  by  this  court  in  case  of  appeal  to  the  appellate 
court.  (30)  That  on  the  22d  day  of  March,  1887,  J.  Furth  and  Bailey  Gatzert 
entered  into  a  stipulation  in  accordance  with  the  rules  and  practice  of  the  said 
district  court,  in  the  sum  of  twenty  thousand  dollars,  upon  an  appeal  from 
the  said  district  court  to  this  court,  which  said  stipulation  was  conditioned 
that  the  said  stipulators  should  pay  all  damages  and  costs  that  should  be  ad- 
judged against  the  said  ship  on  said  appeal,  and  also  that  said  ship  should 
satisfy  and  perform  the  decree  appealed  from  in  case  it  should  be  affirmed, 
and  any  judgment  or  order  which  this  court  might  render  or  order  to  be  ren- 
dered by  the  district  court,  not  exceeding  in  amount  or  value  the  said  sum  of 
twenty  thousand-dollars. 

"additional  findings  requested  by  the  prootob  for  the  appel- 
lants, AND  adopted  by  THE  SUPREME  COURT. 

"(1)  The  master  of  the  tug  went  to  bed  a  little  after  midnight  preceding 
the  collision,  and  the  acting  mate  was  alone  in  the  pilot-house  of  the  tug,  and 
was  the  only  officer  in  charge  of  the  navigation  of  the  tug,  and  the  only  per- 
son in  charge  of  the  tug's  wheel  from  midnight  until  one  minute  or  less  be- 
fore the  collision,  when  the  captain  arrived  on  deck.  [But  this  fact  did  not 
contribute  to  the  collision.]"  Bracketed  clause  added  by  court.  " (2)  The  cap- 
t-ain  was  awakened,  and  arrived  on  deck  about  one-half  a  minute  before  the 
vessels  came  together,  and,  after  inquiring  what  the  trouble  was,  and  being 
told  a  ship  was  coming  into  them,  ordered  the  mate  to  stop  and  reverse,  which 
order  was  only  partly  obeyed  by  the  mate,  who  rang  the  bells  in  obedience 
to  the  order  sufficient  to  stop  the  engines,  but  not  to  reverse  them,  and  then 
let  go  of  the  bell  pull  and  of  the  wheel,  and  ran  out  of  the  pilot-house  to  avoid 
danger  to  himself,  which  he  supposed  to  be  imminent,  as  the  ship  was  then 
coming  in  contact  with  the  tug.  (3)  For  some  time,  prior  to  and  until  the 
captain  ordered  the  mate  of  the  tug  to  stop  and  reverse,  the  engines  of  the 
tug  were  going  ahead  at  full  speed,  and  the  tug  was  making  the  speed  here- 
inbefore found  of  two  miles  an  hour  by  the  shore. 

"And  from  these  findings  of  fact  the  court  makes  the  following 

"CONCLUSIONS  OF  LAW. 

"(1)  That  said  tug  was  not  in  fault,  or  in  anywise  blamable  for  any  dam- 
age resulting  either  to  herself  or  said  ship.  (2)  The  said  ship  was  in  fault 
in  this:  First.  She  did  not  keep  a  sufficiently  steady  helm,  but  allowed  her- 
self to  swing  alternately  to  port  and  starboard  before  she  put  her  helm  hard 
a-starboard.  Second.  Sh'e  put  her  helm  hard  a-starboard  when  she  should 
have  put  it  hard  a-port,  or  kept  her  course.  (3)  That  said  libelant,  the  Ta- 
coma Mill  Company,  is  entitled  to  recover  of  and  from  F.  F.  Percival,  the 
claimant  in  this  cause,  and  from  J.  Furth  and  Bailey  Gatzert,  his  stipulators, 
the  sum  of  twelve  thousand  one  hundred  and  twenty-one  dollars  and  two 
cents,  ($12,121.02,)  and  its  costs  and  disbursements  to  be  taxed,  and  is  enti- 
tled to  an  order  that  execution  issue  upon  said  judgment  against  the  goods, 
chattels,  and  lands  of  said  claimant  and  stipulatoi-s.    (4)  That  said  libelant 
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18  entitled  to  a  decree  dismissing  the  cross-libel  at  the  costs  of  the  cross-libel- 
ant." 

Jones,  C.  J.,  and  Allyn,  J.,  concur. 

(3  Wash.  T.  388) 

DoDD  et  dl.  V.  Bowles,  SheriflC,  et  aZ, 
(Supreme  Court  of  Waahington  Territory.    Februai^  2, 1888.) 

]    Sales — Conditional  Sales— Rights  of  Vender's  Ckeditors. 

A  delivery  of  the  possession  of  chattels  to  a  vendee  under  a  contract  of  sale,  pro- 
viding that  the  title  to  the  same  shall  remain  in  the  vendor  until  price  and  interest 
thereon  is  fully  paid,  does  not  pass  title  to  the  vendee,  so  as  to  subject  it  to  execu- 
tion for  his  debts,  though  the  execution  creditors  had  no  notice  of  the  condition.* 
2.  Appeal— Record — Findings  op  Facts. 

Under  Code  Wash.  T.  %i  451,  464,  findings  of  facts  made  by  the  court,  and  filed, 
are  a  part  of  the  record. 

Error  to  district  court,  First  district. 

Claim  by  plaintiffs  in  error,  Charles  H.  Dodd  &  Co.,  to  certain  property 
levied  on  by  defendant  in  error  Archer  S.  Bowles,  sheriff,  as  the  property  of 
one  Davenport,  under  an  execution  in  favor  of  defendants  in  error,  E.  E.  Rob- 
erts, A.  Somniers,  and  D.  Somraers.  From  a  judgment  finding  the  title  to 
property  to  be  in  Davenport,  Dodd  &  Co.  bring  error. 

Baton  cfe  Stai\ford,  for  plaintiffs  in  error.  Sharpstein  &  Son,  for  defend- 
ants in  error. 

Turner,  J.  The  court  below  adopted  as  its  findings  of  fact  in  this  case 
an  agreed  statement  of  facts  presented  by  the  parties  in  lieu  of  testimony. 
Findings  of  facts,  made  by  the  court  and  filed,  are  a  part  of  the  record.  Code, 
§§  451,  464.  The  point  is  not  well  taken,  therefore,  tliat  the  only  matters  of 
record  before  this  court  are  the  pleadings  in  the  lower  Cf>urt,  and  the  judg- 
ment of  the  lower  court.  Turning  to  the  merits  of  the  case,  we  find  tliat  the 
plaintiffs  in  error  wer«  claimants,  in  the  court  below,  of  certain  farm  ma- 
chinery seized  by  the  defendant  in  error  Bowles,  under  execution,  as  tlie  prop- 
erty oCone  Davenport;  and  the  issue  tried  was  whether  the  property  in  said 
machinery,  at  the  time  of  said  seizure,  was  in  the  plaintiffs  in  error  or  in  the 
said  Davenport.  By  the  agreed  statement  the  following  facts  were  admitted: 
"(1)  That  Davenport  applied  to  plaintiffs  (Cliarles  H.  Dodd  &  Co.)  to  pur- 
chase the  property  described  in  the  affidavit  filed  in  this  case,  and  they  agreed 
upon  the  price  for  the  same.  (2)  That  the  said  property  was  delivered  by 
plaintiffs  to  said  Davenport,  upon  the  notes  or  contracts  marked  Exhibits 
*A,'  •  B,*  *  C*  *  D,'  and  •  E,'  which  said  exhibits  are  to  be  considered  as  a  part 
of  the  facts  in  the  case.  (3)  That  defendants  Sommers  and  Roberts  had  no 
notice  of  plaintiffs'  claim.  (4)  That  the  elaims  of  Sommers  and  Roberts 
against  Davenport  are  correct  and  regular.  (5)  That,  at  the  time  of  attach- 
ing of  the  property  by  Sonimers  and  Huberts,  it  was  in  the  possession  of  Dav- 
enport, and  he  was  using  and  operating  tlie  same  in  all  respects  as  if  he  was 
the  owner  thereof;  and  that  he  was  such  owner  unless,  by  virtue  of  the  afore- 
said contracts  or  notes,  the  title  remained  in  plaintiffs,  at  the  time  the  same 
was  attached,  as  against  the  said  attaching  creditor." 

1 A  sale  and  delivery  of  chattels,  on  condition  that  the  title  shall  remain  in  the  ven- 
dor until  payment  of  the  purchase  price,  passes  no  title  to  the  vendee,  and  his  assignee 
has  no  claim  to  the  property  as  against  a  purchaser  of  the  vendor.  Schneider  v.  Lee, 
(Or.)  17  Pac.  Rep.  269. 

In  general,  respecting  sales  of  chattels  on  condition  that  title  shall  not  pass  untU 
payment  of  the  purchase  price,  see  McComb  v.  Donald^s  Adm'r,  (Va.)  5  8.  £.  Rep.  558, 
and  note:  Simpson  v.  Shackelford,  (Ark.)  4  S.  W.  Rep.  165,  and  note:  Gerrish  v.  Clark, 
(N.  H.)  18  Atl.  Rep.  870. 
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The  exhibits  referred  to  were  all  alike,  except  as  to  dates  and  amounts. 
The  following  is  a  copy  of  Exhibit  A: 
"8300.00..  Centerville,  Or..  September  1,  1884. 

"On  or  before  October  1, 1886,  after  date,  without  grace,  for  value  received, 
we  promise  to  pay  to  the  order  of  Chas.  H.  Dodd  &  Co.,  at  the  ofiice  of  Chas. 
H.  Dodd  &  Co.,  at  Portland,  Or.,  three  hundred  dollars,  payable  in  gold  coin 
of  the  United  States  of  America,  with  interest  thereon  in  like  coin  from  date 
until  paid,  at  the  rate  of  ten  per  cent,  per  annum.  And  in  case  a  suit  or  ac- 
tion is  instituted  to  collect  the  money  above  mentioned,  or  any  portion  thereof, 
we  promise  to  pay,  besides  tlie  cost'  prescribed  by  statute,  a  reasonable  attor- 
ney fee  in  such  suit  or  action.  The  above  note  is  given  upon  and  for  the  sole 
consideration  that  the  said  Chas.  H.  Dodd  &  Co.  have  agreed  and  promised 
that,  upon  the  payment  of  said  note,  principal  and  Interest,  at  maturity,  they 
will  sell  and  transfer  to  the  undersigned,  A.  Fillmore  and  D.  D.  Davenport, 
35-in.  New  Model  Separator,  which  the  said  Chas.  H.  Dodd  &  Co.  have  in- 
trusted to  the  care  of  the  undersigned.  It  is  admitted  and  agreed  that  said 
property,  so  intrusted,  is  the  property  of  said  Chas.  H.  Dodd  &  Co.,  and  the 
legal  title  thenof  is  in  said  Chas.  H.  Dodd  St  Co.,  and  shall  remain  in  them 
until  they  shall  make  the  aforesaid  sale  and  transfer,  after  the  principal  and 
interest  aforesaid  shall  be  paid.  And  the  undersigned  agree  to  return  the 
said  thresher,  85-in.  Kew  Model  Separator,  to  the  said  Chas.  H.  Dodd  &  Co., 
if  requested,  at  any  time  before  SHid  sale  and  transfer,  in  good  order;  and 
such  return  shall  not  extinguisli  or  alter  the  liability  of  the  undersigned  to 
pay  the  principal  and  interest  aforesaid.  Albert  Fillmore. 

"Centerville,  Post-Office  Address, 
"D.  D.  Davenport." 

The  effect  of  an  instrument  such  as  the  above  was  discussed  and  deter- 
mined by  this  court  in  De  Saint  Germain  v.  Wind,  3  Wash.  T.  189,  13  Pac. 
Bep.  753;  and  it  was  there  held  that  the  transfer  of  the  possession  of  prop- 
erty, under  such  a  contract,  did  not  convey  the  title  out  of  the  vendor.  That 
decision  was  in  harmony  with,  and  was  based  upon,  the  decision  of  the  su- 
preme court  of  the  United  States  in  Harkness  v.  Russell,  7  Sup.  Ct.  Rep.  50. 
We  think,  upon  the  facts  found  by  the  court  below,  that  the  judgment  should 
have  been  in  favor  of  the  plaintiffs  in  error.  The  judgment  is  therefore  re- 
versed, and  the  cause  remanded,  with  instructions  to  enter  a  judgment  oa 
said  findings  in  accordance  with  this  opinion. 

Jones,  C.  J.,  and  Allyn,  J.,  concur. 


(Z  Ariz.  428) 

Atlantic  &  P.  R.  Co.  t>.  Lesueub,  County  Treasurer. 

(Supreme  Court  of  Arizona.    September  18, 1888.) 

L  Railroad  Companies—Taxation— Exemption— Supebstbucturs  on  Right  of  Way* 
The  exemption  of  a  right  of  way  from  taxation  does  not  exempt  the  superstruct- 
ure, i.  e.,  a  railway,  thereon. 

3.  Same— Power  o7  Tbbritort— Interstate  Commerce. 

Taxation  of  the  franchise  of  a  railway  granted  hy  act  of  congress,  hy  the  territo- 
ries, is  not  in  conflict  with  the  constitutional  grant  to  congress  of  the  power  to  reg- 
ulate commerce  among  the  several  states. 

8.  Same— Taxation  op  Fedebai.  Aoenot. 

Nor  is  the  taxation  hy  a  territory  of  the  franchise  of  a  corporation  incorporated 
hy  act  of  congress  unconstitutional,  as  the  taxation  of  a  federal  agency,  in  the  ah- 
sence  of  such  restriction  in  the  grant  of  the  taxing  power  to  the  territory,  as  coa- 
gress  may  permit  the  territory  to  do  so. 

4.  Same— Rolling  Stock— Situs. 

For  the  purposes  of  taxation,  the  sUiis  of  the  rolling  stock  of  a  railway  company 
is  where  it  is  habitualU  used.  If  the  specified  property  be  constantly  changing, 
the  amount  may  be  fixed  by  the  average  amount  so  used. 
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5.  Sake— ExEXPnos— OoKBTBUcnoir  or  Gbant. 

Exemption  from  taxation  U  the  exception  to  the  role  of  taxatlmi,  and  can  be  sns- 
tained  only  from  the  Btrictest  construction. 

6.  S4ME— Grants— CoNSTRUCTiO!^— Right  of  Wat. 

The  words  "^  right  of  way  '^  in  a  ^rant  describe  the  tenure,  not  the  land,  granted* 
iSylUUnut  by  the  Court) 

\y,  C,  Hazlpdine,  {Sumner  Howard  and  B,  M.  Sa^ford,  of  counsel,)  for 
appellant.     Baldwin  d:  Baldwin^  for  appellee. 

Barnes,  J.  This  was  a  suit  to  enjoin  the  collection  of  taxes  levied  upon 
the  property  of  the  plaintiff  by  the  proper  revenue  officers  of  Apache  county. 
The  ground  upon  which  the  injunction  is  sought  is  that  the  assessment  was 
illegal.  The  levy  was  made  upon  the  improvements  on  a  certain  strip  of  land 
in  said  county,  200  feet  wide  and  112  miles  long,  upon  the  center  line  of 
which  the  railroad  of  plaintiff  is  situate;  the  improvements  consisting  of 
culverts,  wooden  bridges,  grading,  trestles,  rock,  earth  cuts,  and  fills;  also 
265,(X>0  wooden  cross-ties,  steel  and  iron  rails,  fish-plates,  bolts,  and  spikes 
thereon;  also  steam-pumps  and  water-tanks,  section-houses,  depot  buildings, 
round-house,  hotel,  coal-chutes,  side  tracks,  blacksmith  shops  thereon;  aJsb 
12  cottages,  used  by  employes,  500  feet  from  the  track ;  the  franchise  of  plain- 
tiff to  do  business  and  collect  freights  and  fares,  except  business  with  the 
United  States;  also  a  telegraph  plant  along  the  said  line;  also  safes  and  of- 
fice furniture;  also  railway  supplies;  also  15  locomotives,  4  coaches,  2  mail 
and  express  cars,  100  box  cars,  75  fiat  cars,  7  caboose  cars,  16  living  cars,  15 
hand  cars,  coal  on  hand,  and  cross-ties. 

Against  the  legality  of  this  assessment  it  is  urged,  first,  that  the  super- 
structure and  improvements,  buildings,  etc.,  on  what  is  called  the  "right  of 
way"  of  the  plaintiff  is  exempted  from  taxation  by  its  charter.  By  its  charter, 
(14  U.  S.  St.  at  Large,  292,)  "the  right  of  way  through  the  public  lands  is 
granted  to  plaintiff  for  the  construction  of  a  railroad  and  telegraph,  to  the  ex- 
lent  of  100  feet  on  each  side  of  said  road,  including  necessary  grounds  for 
station  buildings,  shops,  switches,  turn-tables,  and  water  stations;  and  the 
right  of  way  shall  be  exempt  from  taxation  within  the  territories  of  the 
United  States."  It  is  said  that  this  is  a  grant  of  an  interest  in  the  real  estate, 
taken  for  a  right  of  way,  and  that  whatever  is  attached  to  it  becomes  a  part 
of  the  realty,  and,  as  the  right  of  way  is  exempt,  that  the  exemption  carries 
with  it  whatever  has  become  a  part  of  the  realt}'.  No  one  can  question  that 
a  right  of  way  is  an  interest  in  the  realty;  nor  that  culverts,  bridges,  rail- 
way switches,  depot  buildings,  etc.,  thereon,  become  part  ot  the  realty.  He 
who  has  title  to  the  right  of  way  has  title  to  the  superstructure.  They  would 
pass  by  grant,  and  would  be  subject  to  the  laws  regulating  the  conveyance  of 
real  estate,  including  the  statute  of  frauds.  All  this  will  be  conceded.  But 
does  it  follow  that  the  exemption  of  the  right  of  way  exempts  all  appurte- 
nances afterwards  attached  thereto?  This  is  the  question.  The  supreme 
court  of  Montana  seems  to  hold  that  it  does,  though  a  careful  consideration  of 
the  decision  will  show  that  this  conclusion  is  dictum.  Railroad  Co.  v.  Car- 
land,  3  l*ac.  Rep.  141.  The  charter  of  the  Northern  Pacific  Railroad  Company 
is  in  the  same  words  as  the  Atlantic  &  Pacific  Railroad  Ck>mpany^s  charter. 
In  that  case  the  tax  was  levied  upon  an  assessment  of  "twenty  miles  of  railroad 
and  rolling  slock."  The  assessment  of  20  miles  of  railroad  did  include  the 
right  of  way,  as  the  argument  of  that  case  and  the  cases  cited  demonstrate 
conclusively.  And  the  court  rightly  held  tliat  the  assessment  was  illegal,  in 
that  the  exempted  right  of  way  was  included  in  it.  This  was  all  that  was  be- 
fore the  court,  and  is  all  tliat  was  really  decided.  The  cases  cited  do  not  lead 
beyond  this  conclusion.  Appeal  of  Railroad  Co,,  32  Cal.  506.  This  case 
holds  that  a  right  of  way  is  an  easement  in  the  land,  and  that  the  estate  is 
real  property,  and  may  be  taxed  as  such.  The  opinion  is  quoted  at  large  in 
the  Montana  case.    We  have  never  seen  the  principle  here  stat^  doubted. 
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Washb.  Easem.  5,  says:  "An  easement  always  implies  an  interest  in  the  land. 
It  may  be  a  freehold  or  a  chattel  one,  according  to  its  duration.  It  is  real 
property,  and  it  is  created  by  grant."  In  this  it  differs  from  a  license.  Royy' 
hotham  V.  Wilson,  8  El.  &  Bl.  157;  Bx  Parte  Cobum,  1  Cow.  570;  Heatan  v. 
Ferris,  1  Johns.  146;  Wolft^,  Frost,  4  Sandf.  Ch.  86;  Foster  v.  Broirniin^, 
4  R.  I.  51;  BaclUTidge  v.  Ingram,  2  Yes.  Jr.  654;  Binney's  Case,  2  Bland. 
145;  Bowfnan  v.  WatTien,  2  McLean.  385;  Gas  Co,  v.  Thurher,  2  R.  I.  21; 
Railroad  Co.  v.  Oshom,  12  Barb.  225;  Railroad  Co,  v.  Canaan,  16  Barb. 
247;  Railroad  Co,  v.  Morgan  Co.,  14  111.  166;  Williams  v.  Railroad  Co,,  16 
N.  Y.  100:  Mahon  v.  Railroad  Co,,  24  N.  Y.  658;  Wager  v.  Railroad  Co,, 
25  N.  Y.  526;  Waterloo  v.  Railroad  Co.,  3  Hill,  569;  People  v.  Cassity,  46 
N.  Y.  46;  iT^Jt^?  Haven  v.  Railroad  Co,,  38  Conn.  422;  Chicago  v.  ^aer,  41 
III.  306;  Zoan  <6  Ti-ust  Co.  v.  Hendrickson,  25  Barb.  494;  1  Washb.  Real 
Prop.  3.  These,  and  many  other  authorities  that  may  be  cited,  clearly  point 
out  the  law  as  stated.  An  assessment  of  20  miles  of  railroad  was  an  assess- 
ment of  the  real  estate,  and  included  the  right  of  way  and  the  superstructure 
thereon.  How  we  are  to  conclude  from  these  premises,  however,  that  the 
exemption  ot  a  right  of  way  ex  vi  termini  exempts  from  taxation  the  super- 
structure, we  cannot  see.  It  is  rion  sequitur.  Exemption  from  taxation  is 
an  exception  from  the  general  rule  that -all  property  shall  be  taxed  equally. 
He  who  asserts  that  his  property  is  exempt  must  show  it  by  the  clear  letter 
of  the  law.  No  intendments  are  in  his  favor.  No  construction  will  aid  him. 
Every  doubt  will  be  resolved  against  him.  He  does  not  stand  favored,  as 
does  a  grantee  or  a  mortgagee.  The  meaning  of  words  is  not  broadened  to 
include  him.  Though  you  will  construe  liberally  when  you  tax,  you  must 
construe  strictly  to  exempt.  You  must  point  it  out  in  the  words,  "/to  lex 
scripta  est;'*  free  from  doubt  or  ambiguity.  Cooley,  Tax'n,  204;  Railroad 
Co.  V.  Maryland,  10  How.  876;  Bank  v.  Billings,  4  Pet.  514;  Railroad  Co. 
V.  Dennis,  116  U.  S.  665,  6  Sup.  Ct.  Rep.  625;  Cottle  v.  Spitzer,  65  Cal.  459; i 
Waller  v.  Hughes,  11  Pac.  Rep.  122.  Shields,  J.,  for  this  court,  says:  "No 
property  within  the  territory  is  exempt  from  the  operation  of  these  revenue 
laws,  unless  put  beyond  them,  designedly  and  unequivocally,  by  the  legisla- 
tive or  other  sovereign  power.  A  mere  inference  that  certain  property  is  ex- 
empt from  taxation  will  never  do;  nor  will  it  be  assumed,  unless  the  lan- 
guage used  is  too  clear  to  admit  of  doubt."  Railroad  Co.  v.  Quffey,  120  U. 
S.  569,  7  Sup.  Ct.  Rep.  693:  "It  is  the  settled  doctrine  of  this  court  that  an 
immunity  from  taxation  by  the  state  will  not  be  recognized,  unless  granted 
in  terms  too  plain  to  be  mistaken."  By  this  rule^  then,  we  come  to  a  con- 
struction of  section  2  of  the  plaintiff's  charter.  The  lands  of  plaintiff  are  not 
assessed;  nor  is  the  right  of  way  as  such.  Improvements,  culverts,  bridges, 
ties,  iron,  buildings,  etc.,  located  on  the  right  of  way,  are.  But  were  these 
exempted  by  the  exemption  of  the  right  of  way?  Had  congress  so  intended, 
it  would  have  been  easy  to  have  said  so;  the  addition  of  a  word  or  two  would 
have  made  it  certain.  Congress  granted  a  right  of  way  over  the  public  lands, 
and  in  the  same  section  it  exempts  what  is  granted  from  taxation.  It  did  not 
grant  improvements,  culverts,  bridges,  buildings,  iron,  ties,  etc.  This  was 
property  to  be  placed  there  afterwards  by  the  grantees.  Shall  we  infer  that 
it  exempted  what  it  did  not  grant,  when  it  does  not  say  so  or  use  words  look- 
ing in  that  direction?  We  think  not.  We  should  stand  by  the  letter  of  the 
law,  in  favor  of  equality  of  taxation.  We  will  not  infer  that  congress  has 
done  so  unjust  a  thing  as  to  expose  an  immense  property  thereafter  to  be  cre- 
ated where  it  would  demand  the  constant  protection  of  all  the  machinery  of 
organized  society  at  a  great  expense,  and  then  relieve  it  of  its  just  burden  of 
taxation  in  order  to  defray  these  expenses.  It  was  projected  into  almost  a 
wilderness,  where  inhabitants  were  few;  where  the  title  to  the  lands  was  in 

UPac.  Rep.4S5. 
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the  United  States,  free  from  taxation;  where  the  burdens  of  sustaining  social 
order  would  at  best  be  heavy.  Such  a  property  as  this  would  greatly  increase 
these  burdens.  It  cannot  be  thought  for  a  moment  that  congress  intended  by 
the  use  of  the  innocent  words,  "and  the  right  of  way  shall  be  exempt  from 
taxation, "  to  do  such  a  monstrous  wrong  as  to  exempt  the  millions  the  gran- 
tees should  put  upon  the  right  of  way  from  taxation  for  all  time. 

It  is  further  urged  with  great  force,  skill,  and  ability  that  the  grant  of 
right  of  way  to  a  railwjiy  is  sui  generis,  and  is  in  fact  a  grant  of  the  fee;  and, 
if  so,  to  exempt  the  fee  so  granted  exempts  the  supei*structure.  It  is  said 
that  the  term  "right  of  way"  is  used  to  describe  the  land  granted, — that  is,  that 
these  are  words  of  description,  rather  than  of  tenure.  We  cannot  concur 
with  this  view,  and  no  authority  can  be  found  which  so  holds.  We  must 
conclude  that  the  words  are  used  in  their  common,  well-known,  and  univer- 
sally accepted  legal  meaning,  and  that  it  was  a  grant  of  an  easement  as  de- 
fined by  the  law.  It  was  not  a  grant  of  the  fee.  Should  the  company  see  fit 
to  change  its  line  and  abandon  its  present  alignment  at  any  point,  the  right 
of  way  so  abandoned  would  revert  to  the  grantor. 

Again,  it  is  urged  that  the  assessment  of  the  franchise  of  this  company  Is 
the  taxing  of  a  federal  agency,  and  hence  it  may  not  be  taxed ;  and  the  case  of 
Steam-Ship  Co.  v.  Pe^insylvania,  122  U.  S.  326,  7  Sup.  Ct.  Rep.  1118,  is  cited. 
That  case  and  the  authorities  cited  therein  hold  that  the  state  may  not  tax  a 
federal  agency  created  by  act  of  congress,  and  also  that  a  state  may  not,  by 
taxation,  interfere  with  interstate  commerce.  This  is  a  power  specially 
delegated  by  the  constitution.  "Congress  alone  can  deal  with  such  transpor- 
tation; its  non-action  being  equivalent  to  a  declaration  that  it  shall  remain 
free  from  burdens  imposed  by  state  legislation."  Bradley,  J.,  in  case 
supra.  California  v.  Railroad  Co.,  127  U.  S.  41,  8  Sup.  Ct.  Rep.  1073.  In 
the  case  at  bar  congress  has  acted.  The  act  Siiys  this  right  of  way  shall 
be  exempt  from  taxation.  Inclusio  uniiis,  exclusio  alterius.  Congress  ex- 
cludes or  exempts  only  the  right  of  way;  hence  the  inference  is  that  all  else 
is  not  excluded  or  exempted.  The  constitution  declares  that  "congress  shall 
have  power  to  regulate  com'merce  with  the  foreign  nations  and  among  the 
several  states,"  etc.  Article  1,  §  8.  This  takes  the  power  from  the  states, 
and  delegates  it  to  congress.  Congress  might,  therefore,  tax  or  authorize  the 
taxation  of  the  franchises  of  interstate  carriers.  But  the  act  of  the  territory 
is  the  act  of  congress.  Rev.  St.  U.  S.  §  1851.  "The  legislative  power  of  this 
territory  extends  to  all  rightful  subjects  of  legislation  not  inconsistent  with 
the  constitution  and  laws  of  the  United  States.  Kotax  shall  be  imposed  upon 
the  property  of  the  United  States;  nor  shall  the  lands  or  other  property  of 
non-residents  be  taxed  higher  than  the  lands  or  property  of  residents."  This 
is  the  only  limitation  placed  upon  the  taxing  power  of  the  territory,  and 
should  be  held  to  be  a  delegation  by  congress  of  its  admitted  power  to  the  ter- 
ritories to  tax  all  else.  A  franchise  is  property,  has  value,  and  it  is  not  pro- 
hibited to  tax  it.  To  do  so  is  not  inconsistent  with  the  constitution  or  laws 
of  the  United  States.  Section  1850,  Rev.  St.  U.  S.,  enacts  that  "all  laws 
passed  by  the  legislative  assembly  shall  be  submitted  to  congress,  and  if  dis- 
approved, shall  be  null  and  void."  And  may  we  not  add,  "otherwise  shall 
have  full  force  and  effect?"  February  12,  1875,  the  territory  enacted  (Corap. 
Laws,  5$  2005)  that  "all  property  of  every  kind  and  nature  whatsoever  within 
this  territory  shall  be  subject  to  taxation,  except,"  and  a  franchise  of  a  cor- 
poration is  not  in  any  of  the  exceptions.  We  must  conclude,  therefore,  that 
<x)ngress  has  granted  to  the  territory  the  right  to  tax  franchises,  whether 
they  be  federal  agencies  or  the  means  of  interstate  commerca  Congress  may 
withdraw  this  power  whenever  it  sees  fit,  and  may  disapprove  of  this  legisla- 
tion. Until  it  does  so,  it  must  be  enforced,  as  the  law  of  the  territory.  Con- 
gress will  carefully  guard  all  of  its  agencies,  and  see  to  it  that  the  territories 
do  not  impair  their  efiiciency,  and  also  will  look  well  after  the  commerce 
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among  the  states,  that  it  be  not  obstructed,  and  will  act  when  occasion  re- 
quires. Until  it  does,  it  must  be  regarded  as  having  approved  of  this  legis- 
lation. 

Again,  it  is  contended  that  all  of  this  rolling  stock  has  its  situs  and  domi- 
cile in  Albuquerque,  N.  M.,  and  was  not  subject  to  taxation  within  said 
county.  It  appears  that  the  head-quarters  of  the  western  division  of  plain  tiff  ^s 
railroad  was  at  Albuquerque,  N  M.,  and  that  it  had  over  1,000  cars  and  en- 
gines in  constant  use  between  Albuquerque,  N.  M.,  and  Mojave,  Cal.,  a  dis- 
tance of  over  800  miles,  moving  passengers  and  freight.    Plaintiff  returned 

15  locomotives,  16  office  cars,  and  7  caboose  cars  as  constantly  in  Apache 
county;  181  cars  were  added  by  the  assessor.  This  question  is  set  at  rest  by 
the  supreme  court  of  the  United  States  in  Marye  v.  Railroad  Co.f  8  Sup.  Ct. 
Rep.  1037,  (April  23,  1888:)  "It  is  quite  true,  as  the  situs  of  the  Baltimore 
&  Ohio  Company  Is  in  the  state  of  Maryland,  that,  also,  upon  general  prin- 
ciples, is  the  situs  of  all  its  personal  property;  but  for  the  purposes  of  taxa- 
tion, as  well  as  for  other  purposes,  that  situs  may  be  fixed  in  whatever  local- 
ity the  same  may  be  brought  and  used  by  its  owner,  by  the  law  of  the  place 
where  it  is  found."  •*And  such  a  tax  might  be  properly  assessed  and  col- 
lected in  cases  like  the  present,  where  the  specific  and  individual  items  of 
property  so  used  and  employed  were  not  continuously  the  same,  but  were  con- 
stantly changing,  according  to  the  exigencies  of  the  business.  In  such  cases 
the  tax  might  be  fixed  by  an  appraisement  and  valuation  of  the  average 
amount  of  the  property  thus  habitually  usetl." 

.  In  the  above  case  the  situs  was  conceded  to  be  in  Maryland.  That  state 
granted  its  charter.  In  this  case,  it  is  by  no  means  conceded  that  the  place 
of  the  "head-quarters  of  the  western  division"  is  the  sitv^  of  the  company. 
The  charter  designates  no  place  of  general  business.  For  the  purposes  of 
taxation,  its  situ^s  must  be  wherever  business  is  done,  and  its  personal  prop- 
erty engaged  in  that  business  shall  be  subject  to  the  taxing  laws  of  the  place 
where  it  is  so  used.  The  above  decision  makes  it  unnecessary  to  review  the 
long  list  of  cases  cited,  as  this,  the  last  case,  settles  all  conflict  and  resolves 
all  doubt. 

It  is  insisted,  also,  that  the  telegraph  lines  erected  on  the  right  of  way  are 
exempt,  for  the  same  reasons  as  depots,  etc.  We  think  not,  for  the  reasons 
given  heretofore.  It  is  clear  that  section  3,  c.  63,  Comp.  Laws  Ariz.,  refers 
to  telegraph  lines  constructed  under  the  provisions  of  that  act.  The  lines  of 
this  plaintiff  are  constructed  by  authority  of  the  act  of  congress  granting  its 
charter.  Under  what  circumstances  a  court  of  equity  will  entertain  jurisdic- 
tion to  enjoin  the  collection  of  a  tax,  see  the  case  of  Campbell  v.  Bashford, 

16  Pac.  Rep.  269,  where  the  question  is  discussed  by  this  court.  We  see  no 
error  in  this  record,  and  the  judgment  of  the  district  court  is  affirmed. 

Wright,  C.  J.,  and  Porter,  J.,  concur. 

(76  Cal.  328) 

People  v.  Goldenson.    (No.  20,349.) 
iSwpreme  Court  of  California.    May  25, 1888.) 
I,  CannNAL  Law— Venue— Change— Populab  Excitebibnt. 

On  a  motion  for  a  change  of  venue  on  the  ground  of  popular  prejudice  asahist 
defendant,  where  the  occurrencea  showing  "popular  excitement,**  on  which  affi- 
ants for  defendant  hase  their  belief  that  a  fair  and  impartial  trial  could  not  be  had, 
transpired  within  a  few  days  after  the  crime,  and  the  counter-affidavits  show  tliat 
the  excitement  had  actually  subsided,  and  had  not  prevailed  for  three  weeks  prior 
to  the  application,  it  is  no  abuse  of  discretion  for  the  trial  court  to  deny  the  mo- 
tion.^ 

^Ab  to  when  a  change  of  venue  should  be  granted  on  a  trial  for  murder,  on  the 
ground  of  popular  excitement  and  prejudice,  see  Seams  v.  State,  (Ala.)  4  South.  Rep. 

v.l9p.nos.6,7— 11 
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2.  Same— Dbnial  of  Motion  Temporarily. 

Where  such  moUon  is  denied  temporarily,  with  pennisBion  to  renew  the  appUoar 
tion,  it  is  the  duty  of  the  defendant  to  renew  the  application,  if  a  change  of  vanna 
is  desired. 

8.  Same — Continuance— To  Obtain  Return  op  Deposition. 

A  motion  for  a  continuance,  in  order  to  obtain  the  return  of  certain  depositions, 
is  proi)orly  denied,  where  the  interrogatories  relate  solely  to  facts  which  are  not  de- 
nied. 

4.  Same— Absence  op  Counsel— Attendance  on  Other  Court. 

Defendant's  plea  of  not  guilty  was  entered  on  November  28, 1886,  and  the  case  set 
for  trial  December  6th,  and  continued  to  February  14, 1887,  at  the  request  of  de- 
fendanVs  counsel,  to  enable  him  to  prepare  for  trial.  On  December  17, 1886,  the 
professional  services  of  defendant's  senior  counsel  were  engaged  in  a  civil  case,  the 
trial  of  which  was  begun  on  January  18, 1887,  and  was  in  progress  February  14, 1887, 
when  defendant's  case  was  called  for  triaL  Heldj  that  it  was  not  error  to  refuse 
a  continuance  until  defendant's  counsel  had  concluded  his  engagement  in  the  civil 
suit,  there  being  no  certainty  when  that  case  would  be  concluded. 

6.  Same— Attendance  on  Legislature. 

Code  Civil  Proc.  Cal.  8  595,  providing  that  a  trial  shall  be  postponed  when  it  ap- 
pears that  the  attorney  of  record  is  attending*on  the  legislature  as  a  member  thereof, 
refers  only  to  tiiose  who  become  attorneys  .before  the  commencement  of  the  session 
of  the  legislature  3  and  a  defendant  in  a  criminal  case  is  not  entitled  to  a  continu- 
ance because  his  junior  counsel  is  a  member  of  the  legislature,  when  It  does  not  ap- 
pear from  the  record  that  he  was  engaged  in  the  defense  when  the  session  began. 

6.  Same— Appointing  Attorney  to  Represent  Defendant. 

After  overruling  defendant's  motion  for  a  continuance  to  suit  the  convenience  of 
the  attorney  whom  he  had  employed,  the  court  appointed  attorneys  to  defend  him, 
although  he  neither  desired  nor  was  he  unable  to  pav  for  another  attorney,  field 
no  error,  the  Question  being  who  should  represent  the  defendant,  who  was  repre^ 
sented  by  the  aefense  as  insane,  and  relied  upon  insanity  as  his  defense. 

7.  Same— Formation  op  Grand  Jury— Waiver  op  Defects. 

Irregularities  in  the  formation  of  a  grand  jury  cannot  be  considered  on  motion  to 
set  aside  the  indictment.  Such  motion  can  be  addressed  only  to  the  proceedings  of 
a  grand  jury. 

8.  Same— Commitment— Setting  Aside  Indictment. 

The  provision  of  Pen.  Code  Cal.  S  995,  that  an  information  may  be  set  aside  when 
the  defendant  has  not  been  legally  committed  by  a  magistrate  before  the  flUng 
thereof,  does  not  apply  in  cases  of  indictment. 

9.  Same— Right  op  Defendant  to  be  Heard  before  Grand  Jury. 

The  defendant  is  not  entitled  to  notice  that  the  grand  jury  is  investigating  a 
charge  against  him,  nor  is  he  entitled  to  be  heard  or  have  fatnesses  sworn  and  ex- 
amined by  that  body,  unless  the  jury  calls  for  the  same. 

10.  Sams— Jury— CHALLENGsa—BiAS  against  Capital  Punishment. 

Under  Pen.  Code  Cal.  S  1074,  providing  for  challenges  of  jurors  for  implied  bias 
in  a  trial  for  murder,  when  the  court  becomes  satisfied  that  a  juror  entertaii^  con- 
scientious scruples  against  oonviotions  when  the  penalty  is  death,  it  is  the  court's 
duty  to  excuse  him,  and  it  is  not  error  to  refuse  to  allow  further  examination  by 
the  defendant. 

U.  Same— Bias  of  Juror— Review. 

The  decision  of  the  court,  upon  a  challenge  to  a  juror  for  actual  bias,  is  finaL 

12.  Same— Harmless  Error. 

Where  it  appears  that  defendant  had  the  benefit  of  all  the  peremptory  challenges 
to  which  he  was  entitled,  the  omission  of  the  court  to  inform  the  defendant  tmtt, 
if  he  intends  to  challenge  a  juror,  he  must  do  so  when  the  juror  appears,  and  before 
he  is  sworn,  as  required  by  Pen.  Code,  $  1066,  is  not  prejudicial  error. 

18.  Same— Retrial  of  Challenges. 

It  is  not  error  for  the  court  to  deny  defendant's  motion  for  a  retrial  of  certain 
challenges,  after  the  jury  has  been  completed  and  sworn. 

14.  Same— Arraionmeni^Copy  of  Indictment. 

When  defendant  on  arraignment  is  given  a  copy  of  the  indictment,  it  is  not  er- 
ror to  refuse  a  second  copy  to  counsel  appointed  to  defend  him,  as  it  is  the  defend- 
ant who  is  entitled  to  a  copy,  and  not  au  who  are  his  counsel. 

15.  Same— Trial— Compelling  Defendant  to  Stand  Up  fob  Identification. 

To  order  the  defendant  to  stand  up  during  the  trial  for  identification  by  one  of 
the  witnesses,  is  not  compelling  him  to  become  a  witness  against  himself,  within 
the  meaning  of  the  constitutional  provision  that  **no  person  shall  be  compelled,  in 
any  criminal  case,  to  be  a  witness  against  himself. " 
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16.  Same^Opbnino  Btatbiobht  bt  CouNSBii— Comments. 

It  is  not  error  for  the  trial  Judge  to  stop  defendant's  counsel  from  commenting  to 
the  jury  on  the  action  of  the  court  in  matters  of  law,  and  it  is  not  error  to  refuse  to 
allow  counsel  in  his  opening  statement  to  refer  to  other  cases  or  to  read  law  in  illus- 
tration of  his  argument. 

17.  SAME—OPBxrNo  Statement— Extent. 

It  is  not  error  to  require  counsel  for  the  defendant  In  his  opening  statement  to 
conBne  himself  to  a  statement  of  facts,  and  his  conclusions  therefrom,  without  any 
argument  upon  the  evidence  introduced  by  the  state. 

18.  Same— NuMBBB  of  Opening  Statements. 

It  is  within  the  discretion  of  the  trial  court  to  refuse  to  allow  both  of  the  attor^ 
neys  for  the  defendant  to  make  opening  statements  to  the  jury,  under  Pen.  Code,  % 
1098,  providing  that  "counsel  may  open  the  defense.  ** 

19.  Same— Evidence— Medical  Treatises. 

Medical  treatises  are  not  admissible  in  evidence,  except  to  discredit  a  witness  who 
bases  his  testimony  upon  them ;  and  on  a  trial  for  muraer,  the  defense  being  insan- 
itv,  when  an  expert  is  asked  to  name  the  circumstances  of  the  cases  he  had  read 
when  violence  accompanied  hysterical  mania,  the  question  is  properly  overruled, 
it  being  an  attempt  to  introduce  medical  works  in  evidence.^ 
dOi  Same— Chabaoteb  of  Defendant— Biased  Witness. 

In  a  trial  for  murder,  when  the  mother  of  deceased  testifies,  on  her  cross-exami- 
nation: "I  heard  the  Goldensons  [the  family  of  defendant]  were  of  such  a  char^ 
acter  that  I  did  not  wish  my  daughter  to  go  to  their  house,  "—it  is  not  error  to  disal- 
low a  question  by  defendant  as  to  the  nature  of  the  character  referred  to.  The 
testimony  of  the  witness  showed  that  she  was  prejudiced  against  defendant's  fam- 
ily, and  the  reason  therefor  was  immaterial. 
31.  Same— Witnbbbt-Lbadino  Questions. 

It  is  within  the  discretion  of  the  trial  court  to  allow  the  prosecuting  attorney  to 
ask  leading  questions  of  the  state  witnesses. 
82.  Same — ^Evidence— Confessions. 

The  confession  of  defendant  is  admissible,  when  freely  and  voluntarily  given, 
without  inducements  or  threats.* 
28.  Same— Confession— Freliminabt  Proof. 

In  a  trial  for  murder,  when  a  detective,  referring  to  a  confession  made  by  de- 
fendant, testifies :  **He  made  it  freely ;  no  inducements  held  out  to  him,  or  promise 
or  expectation;  no  threats  made,  "—it  is  not  error  to  refuse  to  strike  out  the  testi- 
mony as  a  conclusion  of  law;  the  court  thereupon  informing  the  defendant's  coun- 
sel: **You  have  the  privilege  now  of  examining  the  witness  upon  the  question  of 
whether  or  not  it  was  a  free  and  voluntary  statement.  "* 
94.  Same— Depositions— Hearsay. 

It  is  not  error  for  the  court  on  Its  own  motion,  and  with  or  without  an  objection 
from  the  prosecution,  to  exclude  portions  of  depositions,  on  behalf  of  the  defense, 
which  are  hearsay. 

25.  Same— Expert  Witness— Hypothetical  Question. 

It  is  not  error  to  refuse  to  permit  all  the  testimony  given  in  the  case  to  be  read 
as  a  hypothetical  question  to  a  medical  expert,  when  defendant's  counsel  are  in- 
formed Dy  the  court  that  they  might  assume  certain  facts,  and  put  the  usual  hypo- 
thetical question.* 

26.  Same— Comments  of  Counsel. 

Tt  is  not  error  to  prevent  counsel  for  defendant  from  commenting  upon  the  ac- 
tions of  juries  in  other  local  homicide  cases,  and  to  state  that  the  case  before  the 
court  should  be  tried  upon  the  evidence  given  in  court,  and  the  law  applicable 
thereto. 

27.  Same— Bills  of  Exception- Settling  during  Trial. 

It  is  not  error  for  the  trial  court  to  refuse  to  settle  bills  of  exceptions  during  the 
trial.  It  is  within  the  court's  discretion  to  delay  such  settlement  beyond  the  statu- 
tory time,  and  it  is  its  duty  to  see  that  the  record  is  correct,  whether  any  objec- 
tions are  made  by  the  prosecuting  attorney  to  the  proposed  bill  of  exceptions  or 
not. 

1  That  medical  and  scientific  works  are  not  admissible  in  evidence,  except  for  the  pur- 
pose of  impeaching  expert  witnesses  who  have  cited  them,  see  People  v.  Vanderhoof , 
(Mich.)  89 17.  W.  Rep.  38,  and  note. 

*As  to  when  confessions  are  admissible  in  evidence,  and  the  preliminary  proof  re- 
quired, see  Mitchell  v.  State,  (Ga.)  5  S.  E.  Rep.  130,  and  note;  State  v.  Lewis,  (La.)  8 
South.  Rep.  843,  and  note;  People  v.  Teaton,_(Cal.)  17  Pac.  Rep.  5i4,  and  note;  Banks 
V.  State,  (Ala.)  4  South.  Rep.  382,  and  note;  Wilson  v.  State,  Id.  888. 

*  Concerning  what  should  properly  be  included  in  hypothetical  questions,  see  People 
T.  Vanderhoof,  (Mich.)  89  N.  W.  Rep.  28,  and  note. 
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28.  Same— Necessary  Contents— Examination  of  Jubob. 

The  trial  court  certified  that,  in  the  examination  of  proposed  jurors,  no  question 
as  to  their  competency  was  disallowed,  no  evidence  rejected,  no  objection  to  the 
admission  or  rejection  of  any  testimony  sustained,  and  no  objection  or  exception  to 
the  allowing  or  disallowing  of  any  question,  evidence,  or  testimony  on  said  ex- 
amination was  made  or  saveid,  except  as  herein  set  forth.  Held^  upon  an  intimation 
that  the  court,  in  settling  the  bill  of  exceptions,  had  eliminated  material  matters, 
that  the  court  properly  aeclined  to  incorporate  into  the  bill  the  testimony  of  the 
jurors  in  their  examination  on  their  voir  dire. 

29.  Same— Misconduct  of  Jury — ^Affidavits  of  Jury. 

When  a  new  trial  is  asked  on  the  ground  of  the  misconduct  of  the  jury  in  disobey- 
ing the  admonition  of  the  court  about  reading  newspapers,  the  affidavits  of  the  ju- 
rors, denying  the  charges  of  misconduct,  are  allowable,  and  are  conclusive.^ 

80.  Same— New  Trial— Newly-Discovered  Evidence. 

A  new  trial  will  not  be  granted  on  the  ground  of  newly-discovered  evidence, 
where  such  evidence  is  merely  impeaching  and  cumulative  In  character.* 

81.  Same— Conduct  of  Trial  Judge. 

Where  the  language  of  the  court,  as  used  in  his  rulings  and  questions  and  re- 
marks, and  set  out  in  the  record,  does  not  show  anything  from  which  it  can  be  said 
the  jurors  were  prejudiced,  an  exception,  based  on  the  ground  that  the  jurors  were 
prejudiced  by  the  conduct  of  thoi  judge,  cannot  be  sustained. 

In  bank.  Appeal  from  superior  court,  city  and  county  of  San  Francisco; 
D.  J.  Murphy,  Judge. 

Eugene  N.  Deuprey  and  Wm.  H.  Jordan^  for  appellant.  Atty.  Qen.  Geo. 
A.  Johnson,  for  the  People 

Patebson,  J.  The  defendant  is  under  sentence  of  death  for  having  will- 
fully, unlawfully,  and  of  his  malice  aforethought  killed  one  Mary  Elizabeth 
Kelly,  in  the  city  and  county  of  San  Francisco,  on  the  10th  day  of  November, 
1886.  It  appears  that  Groldenson  and  the  deceased — who  was  only  fourteen 
years  of  age— had  been  acquainted  for  two  or  three-  years,  and  during  that 
time  lived  with  their  parents,  in  adjoining  houses.  The  girl  was  returning 
home  from  school  on  the  day  of  the  homicide,  when  the  defendant  met  her, 
andjsaid,  "Come  here,  Mamie,  I  want  to  see  you."  Leaving  her  school-mate 
— with  whom  she  was  walking — she  joined  the  defendant,  and  had  proceeded 
about  half  a  block  with  him,  when  he  suddenly  turned  towards  her,  and  say- 
ing, "Take  that  and  go,"  pointed  a  pistol  at  her,  and  shot  her;  killing  her  in- 
stantly. He  then  ran  to  the  nearest  police  station,  throwing  his  pistol  away 
in  his  flight,  and  gave  himself  into  the  custody  of  the  otiicers,  saying,  "I  have 
shot  my  girl."  On  his  way  to  the  office  of  the  chief  of  police,  soon  after  he 
had  delivered  himself  up  to  the  officers,  he  stated  that  he  had  shot  the  deceased 
because  she  became  an  annoyance  to  him;  that  they  had  been  "keeping  com- 
pany" and  had  corresponded  clandestinely;  that  when  he  met  her  she  had  a 
letter  in  her  band  which  he  had  sent  her  that  morning;  and  that  she  had  called 
him  "a  damned  Jew, "  whereupon  he  shot  her.  Upon  his  arrival  at  the  office 
of  the  chief  of  police,  at  his  own  request,  he  was  permitted  to  make  a  written 
statement  about  the  homicide.  The  substance  of  this  statement  is  that  the 
deceased  had  been  constantly  annoying  and  following  him ;  had  been  contin- 
ually seeking  his  company  against  his  wish^es;  and  that  just  before  he  shot 
her  she  had  called  him  "a  damned  Jew." 

^  On  the  subject  of  the  admissibility  of  jurors'  affidavits,  on  amotion  for  a  new  triai, 
based  on  misconduct  of  the  jury,  see  Com.  v.  White,  (Mass.)  16  N.  E.  Rep.  707,  and  note; 
Clark  V.  Manchester,  (N.  H.)  13  Atl.  Rep.  867;  State  v.  Rush,  (Mo.)  8  S.  W.  Rep.  221; 
Griffin  v.  Harriman,  (Iowa,)  88  N.  W.  Rep.  189;  Grottkau  v.  State,  (Wis.)  86  N.  W. 
Rep.  81. 

•That  a  new  trial  will  not  be  granted  on  the  ground  of  newly-discovered  evidence, 
merely  impeaching  and  cumulative  in  its  character,  see  Hunt  v.  State,  (Ga.)  7  S.  £. 
Rep.  142,  and  note;  Gilmore  v.  Brest,  (Minn.)  39  N.  W.  Rep.  139,  and  note. 
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Tliere  seems  to  be 'very  little  controversy  about  the  facts  of  the  case;  the 
defense  relying,  so  far  as  the  merits  go,  apparently  upon  the  insanity  of  the 
defendant,  under  his  plea  of  not  guilty.  In  support  of  their  contention,  that 
the  jutigment  should  be  reversed,  counsel  for  the  defendant  have  filed  elabo- 
rate briefs,  in  which  more  than  a  hundred  points  are  made  against  the  regu- 
larity of  the  proceedings  in  the  court  below. 

The  points  which  seem  to  be  urged  with  the  most  zeal  and  confidence  are 
that  the  court  erred  in  denying  the  motions  for  a  change  of  venue  and  for  a 
continuance.  In  support  of  their  motion  for  a  change  of  venue,  counsel  for 
defendant  made  what  appears  to  be  a  very  strong  showing.  It  appears  from 
the  affidavits  that,  "within  a  few  days  after  the  homicide  had  occurred,  a 
crowd  of  people  assembled  in  front  of  the  house  of  said  defendant,  and  some 
of  them  cried  out,  *  Close  him  up!  ^  *  Make  the  Jew  close  up! '  *  Hang  him! ' 
« Lynch  hirn!  *  That  a  guard  of  police  was  necessary  at  that  time  to  protect 
the  property  of  defendant's  family.  That  for  several  days  defendant's  rela- 
tives feared  to  leave  their  home.  That  the  shutters  and  windows  of  affiant's 
store  were  broken  by  some  of  the  excited  people  gathered  there,  and  that  on 
the  occasion  of  the  attempted  removal  of  defendant's  family  some  of  their 
property  had  been  injured,  and  that  for  several  days  succeeding  November  10, 
1886,  man^  people  remained  continuously  in  the  vicinity  of  defendant's  home, 
uttering  threats  of  violence  against  defendant  and  his  family.  That  the 
newspapers  in  said  city  and  county  were  daily  denouncing  said  defendant, 
and  demanding  his  Immediate  execution,  and  that  for  the  reasons  given*  it 
was  impossible  for  defendant  to  receive  a  fair  and  impartial  trial  in  said  city 
and  county,  Mrs.  Goldenson,  the  mother  of  defendant,  incorporated  in  her 
affidavit  clippings  from  the  newspapers  describing  a  meeting  which  took  place 
at  Metropolitan  Hall  on  November  12,  1886.  It  appears  from  said  aiticles 
that  said  meeting  was  held  for  the  purpose  of  raising  money  for  the  mother 
and  grandmother  of  the  deceased,  and  to  engage  counsel  totissist  in  the  prose- 
cution of  the  defendant,  but  that  many  turbulent  acts  and  threats  of  mob 
violence  were  indulged  in  by  members  of  said  meeting.  That  on  the  night  oif 
said  meeting  the  sheriff  and  chief  of  police  had  the  jail,  where  the  defendant 
was  confined,  guarded  by  a  large  force  of  men,  well  armed,  and  precautions 
had  been  taken  against  any  unlawful  assault  or  attack.  That  about  8:30 
o'clock  of  the  night  in  question  several  thousand  people  assembled  in  front  of 
said  jail,  and  many  appeals  were  made  for  immediate  violence;  and  that 
finally  the  crowd  was  driven  away  and  dispersed  by  a  determined  effort  of  a 
large  force  of  police,  but  not  until  many  blows  had  been  given  and  inter- 
changed." It  further  appears,  fromtim  affidavit  first  quoted,  "that  an  at- 
tempt to  remove  their  property  on  November  13th  was  frustrated  by  the  offer 
of  violence;  that  on  November  16th,  under  the  protection  of  the  police,  a  re- 
moval was  eifected;  that  affiant  had  re^id  highly  infiammatory  articles  in  the 
papers  calling  for  the  speedy  trial  and  execution  of  defendant,  and  had  heard 
many  l»itter  and  hostile  expressions  of  opinion  by  citizens  towards  said  de- 
fendant." 

If  this  condition  of  affairs  existed  at  the  time  of  the  trial,  it  must  be  admit- 
ted that  the  city  of  S  in  Francisco  was  not  a  proper  community  from  which 
to  attempt  to  select  a  fair  and  impartial  jury  for  the  trial  of  the  defendant. 
When  the  public  mind  is  wrought  into  such  frenzy,  and  the  public  press  sus- 
tains enraged  citizens,  organized  for  avenging  crime,  in  their  unlawful  at- 
tempts to  overcome  the  duly-constituted  officers  of  the  law,  and  only  the  su- 
perior force  of  the  latter  prevents  mob  execution,  no  man  whose  blood  is  thus 
demanded  can  hop3  to  secure  the  rights  guarantied  to  him  by  the  conBtitution. 
It  is  impossible,  under  such  conditions,  to  secure  an  equal,  exact,  and  impar- 
tial interpreUition  and  execution  of  the  laws,  which  is  not  only  the  right  of 
every  person,  but  which  is  essential  to  the  welfare  of  all  and  the  conserva- 
tion of  g<x>d  government.    But,  while  the  facts  stated  in  the  affidavits  on 
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behalf  of  the  defendant  are  admitted  to  be  true  substantiallj,  there  are  two 
sufficient  reasons  why  the  order  of  the  court  below^  denying  the  motion  for 
change  of  venne,  should  not  be  disturbed:  First,  Because  the  principal  oc- 
currences upon  which  affiants  for  defendant  based  their  belief  that  a  fair  and 
impartial  trial  could  not  be  had,  transpired  within  a  few  days  after  the  homi- 
cide, and  the  counter-affidavits  filed  by  the  prosecution  tended  to  show  that 
the  excitement  which  had  been  aroused  by  the  homicide  had  entirely  sutwided, 
and  had  not  prevailed  for  three  weeks  prior  to  the  time  of  the  application  for 
a  change  of  venue.  We  cannot  say  that,  under  the  showings  made  by  the 
respective  parties,  the  court  abused  its  discretion  in  denying  the  motion. 
Such  applications  are  addressed  to  the  sound  discretion  of  Che  court,  and, 
where  error  is  assigned,  a  clear  case  should  be  shown  by  the  record,  or  this 
court  will  not  interfere.  The  court  below  was  then  in  a  better  position  to 
weigh  the  statements  of  the  parties  and  to  determine  the  truth  than  this  court 
is  now.  People  v.  Fisher,  b  Gal.  155;  People  v.  Congleton,  44  Cal.  92.  In 
People  V.  Toakum,  53  Cal.  570,  upon  which  appellant  relies,  there  was  no 
counter-showing  made  by  the  prosecution,  and,  as  stated  by  Wallace,  C.  J., 
''so  bitter,  indeed,  was  the  public  feeling  against  the  prisoner,  that  its  mani- 
festation could  not  be  wholly  repressed,  even  in  the  presence  of  the  court, 
when  the  trial  was  about  to  commence."  Second.  The  motion  was  denied 
temporarily  only,  and,  although  permission  was  given  to  renew  the  applica- 
tion, no  effort  was  afterwards  made  to  procure  a  change  of  venue.  Tiie  mo- 
tion was  denied  conditionally  on  December  7, 1886.  The  impanelment  of  the 
jury  did  not  commence  until  February  21,  1887.  At  several  sessions  of  the 
court,  including  that  held  on  the  last-named  date,  the  defendant  was  repre- 
sented by  counsel  of  his  own  selection,  and  by  those  appointed  by  the  court, 
all  of  whom  made  various  motions,  but  none  of  whom  renewed  the  application 
for  change  of  venue.  The  order  of  the  court  was  proper.  Between  the  time 
of  the  application  for  a  change  of  venue  and  the  date  of  trial,  wlien  a  jury  is 
to  be  selected,  great  changes  may  occur  in  the  opinions  of  the  public  touch- 
ing the  guilt  of  the  defendant;  and  it  was  the  duty  of  the  defense,  if  a  change 
of  venue  was  desired,  to  renew  the  application  at  the  time  suggested  by  the 
court.    People  v.  Plummer,  9  Cal.  309. 

The  motions  for  a  continuance  were  made  on  February  14,  16,  and  21,  and 
on  March  7,  1887.  The  grounds  of  the  motions  in  each  instance  were: 
First,  that  certain  commissions  for  the  depositions  of  foreign  witnesses  had 
not  been  returned;  second,  that  the  senior  counsel  for  defendant  was  engaged 
in  the  trial  of  a  civil  case  in  another  department  of  the  superior  court;  and, 
third,  that  the  junior  counsel  was- a  member  of  the  state  legislature,  then  in 
session. 

We  are  unable  to  see  how  the  defendant  could  be  prejudiced  by  the  absence 
of  the  depositions  referred  to,  conceding  that  the  production  of  them  was  not 
waived  by  the  stipulation  of  defendant's  counsel  at  the  time  the  commissions 
were  issued,  and  conceding  that  the  great  lapse  of  time  between  the  issuance 
of  the  commissions  and  the  date  of  the  trial  did  not  operate  as  a  legal  excuse 
for  going  on  with  the  trial  without  them;  for  it  appears  from  the  bill  of  ex- 
ceptions that  the  interrogatories  propounded  to  the  witnesses  named  in  the 
depositions  related  solely  to  the  insanity  of  defendant's  grandfather,  and  the 
fact  that  the  grandfather  was  insane  was  not  denied  or  in  any  Way  contro- 
verted. Witnesses  on  behalf  of  the  defendant  gave  evidence  of  the  fact;  it 
was  established  by  un controverted  evidence;  and  the  court  would  have  been 
bound,  at  the  defendant's  request,  to  instruct  ^he  jury  that  the  fact  was  so  es- 
tablished, and  must  be  taken  as  true. 

The  fact  that  one  of  defendant's  counsel  was  engaged  in  a  civil  case  in  an- 
other department  of  the  superior  court  was  no  ground  for  a  continuance. 
The  defendant's  plea  of  not  guilty  was  entered  on  November  23,  1886.  The 
case  was  set  for  trial  on  December  6th,  and  by  successive  oontinuanoes  it 
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went  over  until  February  21, 1887,  when  the  trial  commenced.  The  case  was 
continued  from  December  7th  to  February  14th  at  the  request  of  defendant's 
counsel,  and  to  enable  him  to  preparofor  trial.  On  December  17,  1886,  the 
professional  services  of  the  senior  counsel  were  engaged  for  the  Tiffany  will 
contest,  the  trial  of  which  was  begun  on  January  18,  1887,  and  was  in  pro- 
gress on  February  14th,  the  day  defendant's  case  was  set  for  trial.  When  de- 
fendant's case  was  called  for  trial  his  counsel  were  unable  to  say  when  the 
will  contest  would  be  concluded,  but  it  was  conceded  that  it  would  take  sev- 
eral weeks.  Was  it  error  to  refuse  a  postponement,  under  these  circumstances, 
until  counsel  had  concluded  his  other  engagement?  It  seems  to  us  that  the 
facts  stated  are  a  sufficient  answer  to  the  proposition.  There  was  no  certainty 
that  the  will  contest  referred  to  would  be  concluded  within  months  of  time 
after  the  motion  was  made.  To  hold  that  a  defendant  charged  with  crime 
has  an  absolute  right  to  counsel  of  his  own  selection,  with  unlimited  right 
to  insist  upon  continuances  of  his  trial,  and  that  the  court,  jury,  and  wit- 
nesses must  await  the  convenience  of  his  counsel  in  fulfilling  other  engage- 
ments, would  be  subversive  of  the  prompt  administration  and  execution  of 
the  laws, — upon  wliich  depends  largely  their  effectiveness, — and  subject  the 
time  and  service  of  citizens  serving  the  state  gratuitously,  as  jurors  and  wit- 
nesses, to  the  wishes  and  interest  of  the  attorney  engaged  in  the  defense.  It 
is  too  apparent  fur  argument  that  the  court  below  must,  in  the  nature  of 
things,  have  some  control  over  such  matters;  and,  if  it  has  any  discretion,  it 
is  equally  apparent  that  it  was  not  abused  in  this  particular  instance.  Pen. 
Code,  §  1052,  Deering's  notes.  The  attorney  for  the  defendant  was  bound  to 
know  whether  the  case,  in  which  he  became  engaged  after  the  defendant's 
case  was  set  for  trial,  would  be  concluded  in  time  to  enable  him  to  fill  both 
engagements,  and  the  responsibility  for  the  loss  or  prejudice  to  defendant's 
cause,  if  any  there  was,  by  reason  of  the  inability  or  refusal  of  his  counsel  to 
proceed  with  the  defense  of  his  client  when  his  case  was  regularly  called,  was 
properly  placed  by  the  court  below  when  he  stated  to  the  attorney,  as  he  left 
the  court-room,  that  it  rested  upon  the  latter  alone. 

The  junior  counsel  was  a  member  of  the  legislature  and  speaker  oi  the  as- 
sembly when  the  case  was  tried ;  but  it  does  not  appear  that  he  was  engaged 
in  the  defense  herein  when  the  session  began,  or  before  February  14,  1887. 
An  inquiry  was  made  by  the  court  as  to  how  long  he  had  been  engaged  for 
the  defense,  but  the  senior  counsel  declined  to  inform  the  court  further  than 
by  the  affidavits,  which  did  not  show  the  time.  The  court  was  justified, 
therefore,  in  belie vinjg  that  the  employment  began  not  earlier  than  February 
14th,  when  said  counsel's  name  first  appeared  in  the  proceedings.  Prior  to 
that  time  he  was  not  known  in  the  case.  Section  595  of  the  Code  of  Civil 
Procedure  provides  that  "a  trial  shall  be  postponed  when  it  appears  to  the ' 
court  that  the  attorney  of  record,  party,  or  principal  witness  is  actually  en- 
gaged in  attendance  upon  a  session  of  the  legislature  of  this  state  as  a  mem- 
ber thereof."  If  this  "section  of  the  Code  of  Civil  Procedure  applies  to  the 
Penal  Code,  ^which  is  doubtful,  in  view  of  section  1052,  Pen.  Code,)  it  refers, 
we  think,  only  to  thos^  who  become  attorneys  of  record  before  the  commence- 
ment of  the  session  of  the  legislature.  The  object  of  the  statute  was  to  pro- 
tect clients  whoso  attorneys,  after  employment,  had  been  called  to  their  leg- 
islative duties,  and  to  secure  lawyers  in  the  legislature  from  loss  to  their 
private  business  which  might  be  caused  |>y  attention  to  their  public  duties. 

On  February  16,  1887,  when  counsel  for  defendant  withdrew,  stating  that 
he  could  not  proceed  with  the  trial,  the  court  informed  the  defendant  that  he 
miglit  name  any  attorney  in  the  city  to  defend  him,  and  he  would  be  sent  for 
and  appointed,  and  that  he  would  be  given  a  reasonable  time  to  prepare  for 
trial.  The  offer  was  declined,  whereupon  the  court  appointed  two  members 
of  the  bar  to  defend  him,  and  the  cause  was  continued  five  days,  to  enable  the 
defendant  to  prepare  for  trial.    In  his  affidavit  for  continuance  the  senior 


Digitized  by 


Google 


168  PACIFIC   REPORTER.  [Oal. 

counsel  for  defendant  set  forth  'Hhat  affiant  in  particular  has  prepared  the  de- 
fense of  defendant  witli  sedulous  care,  and  has  made  a  very  thorough  exam- 
ination of  the  law  governing  the  facts  of  said  defense,  and  is  thoroughly  ac- 
quainted with  all  the  facts  of  the  defense. "  We  must  assume  that  said  coun- 
sel, notwithstanding  the  fact  that  the  court  ruled  against  him  and  appointed 
other  counsel  to  look  after  the  interests  of  the  defendant,  gave  to  counsel  act- 
ually engaged  in  the  defense  of  the  defendant  all  the  information  which  he 
possessed,  and  which  would  in  his  opinion  aid  them  in  their  unpaid  effort  to 
secure  an  acquittal  of  his  client.  No  attorney,  under  the  circumstances,  would 
be  likely  to  feel  himself  so  fortified  in  his  contention  that  the  court  had  com- 
mitted a  fatal  error  as  to  risk  a  conviction  upon  his  opinion  rather  than  give 
those  appointed  by  the  court  the  information  he  possessed,  when  called  upon  by 
them  to  do  so.  That  they  made  a  vigilant,  vigorous,  and  an  able  defense  the 
record  bears  ample  evidence,  and  there  is  nothing  to  show — except  the  pre- 
sumption which  may  follow  the  fact  of  a  longer  employment — ^that  tiie  defense 
was  less  effective  than  it  would  have  been  if  conducted  by  counsel  of  the  de- 
fendant's own  selection. 

It  is  claimed  by  appellant  that  the  court  had  no  authority  to  appoint  attor- 
neys to  defend  the  defendant,  because  he  had  already  employed,  and  had  act- 
ing for  him,  an  attorney  of  his  own  choice,  and  because  he  neither  desired 
nor  was  he  unable  to  employ  another;  that  it  is  only  when  the  prisoner  de- 
sires counsel,  and  is  unable  to  employ  one,  that  the  court  is  authorized  to  ap- 
point, and  it  is  error  if  it  does  appoint  one.  But  It  was  not  a  question  whether 
he  desired  an  attorney  and  had  the  means  to  employ  one.  The  question  was, 
who  should  represent  him?  He  insisted  upon  having  the  case  continued  to 
suit  the  convenience  of  the  attorney  he  had  employed.  This  could  not  be 
done, — at  least,  that  was  the  ruling,  and  all  were  bound  to  respect  it.  It  was 
then  and  still  is  claimed  in  his  defense,  by  his  relatives  and  his  retained  at- 
torneys, that  he  was  insane.  Whatever  may  be  the  right  of  a  defendant, 
where  there  is  no  question  of  insanity,  the  court  acted,  we  think,  in  accord- 
ance with  every  principle  of  law,  justice,  and  humanity  in  this  case  in  select- 
ing attorneys  to  look  after  the  interests  of  the  prisoner,  who  at  that  time,  by 
all  the  aftidavits,  was  represented  as  demented  and  unable  to  know  light  from 
wrong.  The  spectacle  of  sending  a  prisoner  charged  with  murder  to  trial 
without  counsel,  in  a  case  where  the  defense  is  insanity, — and  especially  un- 
der our  practice,  allowing  that  issue  to  be  tried  under  the  plea  of  not  guilty,— 
would  be  a  singular  one  in  the  enlightened  jurisprudence  of  this  age,  and  in 
violation  of  the  constitutional  guaranty  that  **in  all  criminal  prosecutions  the 
accused  shall  enjoy  the  right  ^  a  speedy  and  public  trial,  *  *  *  and  to 
have  the  assistance  of  counsel  for  his  defense."  Const.  U.  S.  Amend.  6; 
.Const.  Cal.  art.  1,  §  13. 

The  defendant  moved  to  set  aside  the  indictment  under  subdivisions  1  and 
2  of  section  995,  and  sulkli  visions  2  and  6  of  section  896,  Pen.  Code.  The 
defendant  moved,  also,  to  strike  the  said  indictment  from  the  files,  upon  the 
grounds  that  previous  to  its  fihng  the  defendant  wiis  not  examined  before  any 
magistrate,  and  had  no  opportunity  to  send  for  any  counsel;  that  he  had  no 
notice  of  the  said  investigation  by  the  grand  jury,  and  was  not  confronted  by 
any  witnesses;  that  the  testimony  of  the  witnesses  examined  against  him  was 
not  reduced  to  writing,  and  he  was  not  committed  for  trial  by  any  magistrate; 
that  the  indictment  was  invalid  and  void,  because  found  by  a  body  of  men 
calling  themselves  a  "grand  jury,"  who  had  not  been  selected  according  to 
the  requirements  of  law;  and  for  that  re<ison  the  court  had  no  jurisdiction  of 
the  alleged  crime  or  of  the  defendant.  We  tliink  that  the  proceedings  had  by 
the  judges  of  the  superior  court  for  the  selection  of  grand  jurors,  and  the  cer- 
tificates thereof,  were  substantially  in  compliance  with  the  provisions  of  the 
statute  regulating  the  same;  but,  whether  this  be  so  or  not,  irregularities  in 
the  formation  of  a  grand  jury  cannot  be  considered  on  motion  to  set  aside  an 
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indictment.  Such  motion  can  be  addressed  only  to  irregularities  in  the  pro- 
ceedings of  a  grand  jury.    People  v.  Southwell^  46  Cal.  142. 

The  defendant  was  not  entitled  to  notice  that  the  grand  jury  was  investi- 
gating a  charge  against  him,  nor  was  he  entitled  to  be  tieard  or  have  witnesses 
sworn  and  examined  by  that  body,  unless  it  called  for  the  same.  State  v. 
WolcotU  21  Conn.  272;  section  920,  Pen.  Code.  The  objection  that  no  exam- 
ination was  held  before  a  committing  magistrate  does  not  apply  in  cases  of 
indictment,  although  good  in  case  of  an  information.  Section  995,  Id.  As  to 
the  other  grounds  of  the  motion  to  set  aside  and  strike  out,  it  is  sufficient  to 
say  that  the  evidence  introduced  at  the  hearing  of  the  motions  was  adverse  to 
the  defendant. 

It  was  not  error  to  direct  the  officers  of  the  court  to  amend  the  return  of 
service  so  as  to  conform  to  the  facts.  Qavitt  v.  Douh,  23  Cal.  81;  Hewell  v. 
Lane,  53  Cal.  217;  Rousset  v.  Boyle,  45  Cal.  64;  People  v.  Murhack,  64  Cal. 
370;  1  Bish.  Crim.  Proc.  §§  1298,  1341-1345. 

The  court  disallowed  a  challenge  to  the  first,  second,  and  third  panels  of 
jurora  specially  summoned  by  the  sheriflP,  imder  section  1064  of  the  Penal 
Code,  on  the  ground  of  bias  against  the  defendant  by  the  sheriff  and  his  dep- 
uties. The  examinations  of  the  officers  showed  that  there  was  no  foundation 
in  fact  for  the  charge. 

There  was  no  error  in  the  refusal  of  the  court  to  allow  further  examination 
of  the  jurors  who  stated  that  they  entertained  conscientious  scruples  against 
conviction  where  the  penalty  is  death.  When  the  court  became  satisfied  that 
such  opinions  existed,  it  was  its  duty  to  excuse  the  jurors.  Section  1074,  Pen. 
Code.  We  cannot  say  that  discretion  was  abused  in  refusing  further  exam- 
ination. 

A  challenge  to  the  entire  panel  of  trial  jurors  was  made  by  the  attorneys 
for  defendant,  but  we  are  unable  to  find  in  the  transcript  any  evidence  offered 
in  support  thereof.  If  the  denial  was  error,  it  should  be  affirmatively  shown 
in  the  record.  People  v.  Sing  Lum,  61  Cal.  539.  Unless  there  were  excep- 
tions reserved  to  tl»e  rulings  of  the  court,  the  judge  properly  refused  to  incor- 
porate in  the  bill  of  exceptions  the  evidence  given  by  the  jurors  when  exam- 
ined upon  their  voir  dire.  The  decision  of  the  court  upon  a  challenge  to  a 
juror  for  actual  bias  is  final.  The  bill  of  exceptions  does  not  contain  the  rul- 
ings of  the  court  on  the  challenges  to  the  jurors  for  actual  bias.  People  v. 
Vasqtiez,  49  Cal.  560;  People  v.  Cotta,  Id.  166. 

The  court  refused  to  allow  the  defendant  to  exercise  peremptory  challenges 
after  he  had  exhausted  the  20  challenges  allowed  by  statute.  It  is  claimed 
tliat  this  was  error,  because  of  the  failure  of  the  court  to  comply  with  section 
1066  of  the  Penal  Code»  which  provides  that  "before  a  juror  is  called  the  de- 
fendant must  be  informed  by  the  court  or  under  its  direction  that,  if  he  in- 
tends to  challenge  an  individual  juror,  he  must  do  so  when  the  juror  appears, 
and  before  he  is  sworn."  It  does  not  appear  affirmatively  whether  the  de- 
fendant was  informed  of  his  rights  in  this  regard  or  not;  but  the  defendant 
certainly  had  the  full  benefit  of  all  the  peremptory  challenges  to  which  he  was 
entitled,  and  was  not  in  any  manner  prejudiced  by  the  error  complained  of. 
People  V.  Mortier,  58  Cal.  262. 

It  was  not  error  for  the  court  to  deny  defendant's  motion  for  a  retrial  of  cer- 
tain  challenges  after  the  jury  had  been  completed  and  sworn  to  try  the  case. 
Section  1068,  Pen.  Code. 

The  defendant  on  the  arraignment  was  given  a  copy  of  the  indictment. 
When  the  court  appointed  counsel  to  defend  him,  said  counsel  requested  a  copy 
of  the  indictment,  which  request  was  refused.  The  court  was  not  bound  to 
supply  the  defendant  with  a  second  copy  of  the  indictment.  It  is  the  defend- 
ant who  is  entitled  to  a  copy,  and  not  all  who  are  his  counsel.    Section  988,  Id. 

The  contention  is  urged  with  much  force  that  the  court  erred  in  ordering 
the  defendant  to  st^ind  up  during  tiie  trial  for  identification  by  one  of  the  wit- 
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nesses.  The  witness  had  stated  that  he  went  into  the  station-house,  and  there 
found  this  young  man,  (meaning  the  defendant!)  It  is  claimed  that  this  act 
was  violative  of  the  constitutional  provision  that  "no  person  shall  be  com- 
pelled in  any  criminal  case  to  be  a  witness  against  himself."  The  defendant 
was  in  court,  and  it  was  proper  for  the  jury,  in  identifying  the  person  whom 
the  witness  had  seen,  to  know  whom  the  witness  meant  by  the  expression 
"this  young  man."  He  was  not  compelled  to  exhibit  any  part  of  his  person, 
which  the  jurors  could  not  see  as  he  walked  in  and  out  every  day.  It  was  not 
compelling  the  defendant  to  become  a  witness  against  himself  in  any  respect, 
within  the  meaning  of  the  constitutional  provision  above  quoted.  State  v. 
Ah  Chuey,  14  Nev.  79. 

In  his  opening  statement  to  the  jury  one  of  the  counsel  in  effect  accused  the 
presiding  judge  of  having  crowded  the  case  on  to  trial  when  the  defendant 
was  not  ready.  The  court  promptly  and  properly  directed  him  to  cease  com- 
menting or  reflecting  on  the  action  of  the  court  in  that  regard;  saying  that,  if 
any  error  had  been  committed,  the  prisoner  had  the  benefit  of  an  exception. 
The  court,  furthermore,  did  not  err  in  refusing  to  allow  counsel  in  his  open- 
ing statement  to  refer  to  other  cases,  or  read  law  in  illustration  of  bis  argu- 
ment.   People  v.  Williams,  43  Cal.  344. 

It  was  insisted  at  the  trial  that  both  of  the  attorneys  for  the  defendant  were 
entitled  to  make  opening  statements  to  the  jury.  The  court  refused  to  allow 
more  than  one  statement.  In  this  there  was  no  error.  "Where  the  offense 
charged  is  punishable  with  death,  two  counsel  on  each  side  may  argue  the  case 
to  the  jury,"  (section  1095,  Pen.  Code;)  but  section  1093  of  the  Penal  Code 
provides  simply  that  "counsel  may  open  the  defense."  It  was  within  the  dis- 
cretion of  the  court  to  limit  the  statement  to  one  counsel. 

Several  assignments  of  error  are  made  respecting  the  rulings  of  the  court 
upon  expert  testimony  offered,  and  the  right  to  introduce  medical  works  in 
rebuttal  of  the  testimony  of  witnesses  called  on  behalf  of  the  people.  It  has 
been  held  here  that  medical  treatises  are  hot  admissible  in  evidence,  whether 
proved  to  be  standard  works  or  not,  except  to  discredit  a  witness  who  based 
his  testimony  upon  them.  Gallagher  v.  Railway  Co.,  67  Cal.  13,  6  Pac.  Rep. 
869*  Dr.  Woolsey,  one  of  the  experts  called  by  the  defense,  was  asked  to  name 
the  circumstances  of  the  cases  he  had  read  where  violence  accompanied  hyster- 
ical mania,  and  the  court  sustained  an  objection  to  the  question.  If  allowed, 
the  examination  would  have  been  in  effect  the  introduction  of  medical  works 
in  evidence,  and  therefore  it  was  properly  rejected.  People  v.  Wheeler,  60 
Cal.  581. 

The  court  refused  to  allow  counsel  for  defense  to  read  in  surrebuttal  certain 
portions  of  a  medical  treatise  by  Dr.  Maudsley,  which  were  offered  to  discredit 
and  contradict  Dr.  Clark,  a  witness  for  the  people;  but  offered  to  allow  any 
portion- relevant  to  the  testimony  given  by  Dr.  Clark,  and  which  tended  to 
contradict  him,  to  be  read  in  evidence.  If  the  portions  which  were  excluded 
had  any  tendency  to  discredit  or  contradict  the  witness  upon  any  matter  about 
which  he  had  testified,  they  ought  to  have  been  incorporated  into  the  bill  of 
exceptions,  so  that  we  might  determine  whether  they  were  pertinent.  They 
are  not  in  the  bill.  Furthermore,  it  does  not  appear  that  the  witness  predi- 
cated his  opinion  upon  the  authority  of  Dr.  Maudsley 's  works.  There  was, 
therefor,  no  error  in  the  ruling  of  the  court  in  that  matter. 

The  court  did  not  err  in  requiring  the  counsel  for  the  defendant  in  his  open- 
ing statement  to  confine  himself  to  a  statement  of  the  facts,  the  effect  thereof, 
and  his  conclusions  therefrom,  without  any  argument  upon  the  evidence  in- 
troduced by  the  prosecution.  People  v.  Bezy,  67  Cal.  223,  7  Pac.  Kep.  643; 
People  V.  Williams,  43  Cal.  349;  Pen.  Code*,  §  1093,  subds.  3.  5. 

Mrs.  Kelly,  mother  of  the  deceased,  testified  in  her  cross-examination:  "I 
heard  the  Goldensons  were  of  such  a  character  that  I  did  not  wish  my  daugh- 
ter to  go  to  their  house."     Defendant's  counsel  then  inquired:   "What  was 
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the  character  that  you  speak  about?"  An  objection  thereto  was  sustained 
on  the  ground  that  it  was  immaterial  and  irrelevant.  We  see  no  prejudicial 
error  in  this  ruling.  The  testimony  of  the  witness  showed  that  she  was  prej- 
udiced against  the  Go]denson*s;  the  particular  reason  therefor  is  immaterial. 

Several  errors  are  assigned,  based  upon  the  rulings  of  the  court  in  permit- 
ting the  district  attorney  to  put  leading  questions  to  his  own  witness.  This 
is  a  matter  within  the  discretion  of  the  court.  Section  2046,  Code  Civil  Proc; 
People  V.  Ah  Fook,  64  Cal.  381, 1  Pac.  Rep.  347. 

There  was  no  error  in  the  admission  of  the  declaration  or  confession  of  the 
defendant.  The  evidence  in  the  transcript  shows  clearly  that  the  statement 
was  freely  and  voluntarily  given,  no  inducements  having  been  offered  him  or 
threats  made.     People  v.  Rodundo,  44  Cal.  538. 

One  of  the  detectives  examined  as  a  witness,  referring  to  the  statement 
made  by  the  defendant,  said:  '*He  made  it  freely;  no  inducements  held  out 
to  him,  or  promise,  or  expectation;  no  threats  made."  Counsel  for  defend- 
ant moved  to  strike  out  this  testimony  on  the  ground  that  it  was  a  conclu- 
■  sion  of  law.  The  motion  was  denied,  the  court  saying:  "You  have  the  priv- 
ilege now  of  examining  the  witness  upon  the  question  whether  or  not  it  was 
a  free  and  voluntary  statement."  There  was  no  error  here.  People  v.  Ro- 
dundo,  supra. 

Portions  of  the  deposition  of  one  Louis  Rosenthal,  on  behalf  of  the  defend- 
ant, were  excluded  by  the  court  of  its  own  motion.  The  portions  thus  ex- 
cluded appeiir  to  be  clearly  hearsay,— the  relation  of  matters  which  occurred 
between  third  persons, — and  it  was  not  error,  with  or  without  an  objection 
from  the  prosecution,  to  exclude  the  same; 

The  court  did  not  err  in  refusing  to  permit  all  the  testimony  given  in  the 
ease  to  be  read  as  a  hypothetical  question  to  Dr.  Simon.  Reg,  v.  Frances,  4 
Cox,  Crim.  Cas.  57.  Counsel  were  told  that  they  might  assume  certain  facts, 
and  put  the  usual  hypothetical  question,  and  this  was  finally  done,  and  was 
proper.    2  Bish.  Crim.  Proc.  §  685. 

It  was  not  error  for  the  court  to  prevent  counsel  for  the  defendant  from 
commenting  upon  the  actions  of  the  juries  in  the  Gunn,  Gardiner,  and  other 
homicide  cases  which  had  been  tried  in  San  Francisco,  and  in  stating  that 
the  case  before  the  court  should  be  tried  upon  the  evidence  given  in  the 
court,  and  the  law  applicable  thereto.    People  v.  A^iderson,  44  Cal.  70. 

Many  other  errors  are  assigned  which  we  do  not  deem  it  necessary  to  con- 
sider. Some  of  them  are  already  covered  by  the  propositions  which  we  have 
discussed  herein;  others  are  too  frivolous  to  be  worthy  of  consideration,  such 
as  the  following:  That  it  was  error  to  permit  counsel  for  the  defense  to  ask 
Dr.  Hayne,  "What  is  the  first  queetion  that  a  doctor  puts  to  his  patient?" 
and  that  the  court  erred  in  refusing  to  hear  one  of  the  counsel  for  the  defend- 
ant, Immediately  upon  the  conclusion  of  the  statement  to  the  jury,  discuss 
before  the  court  and  the  jury  certain  questions  of  law  which  he  anticipated 
would  arise  during  the  trial. 

No  attempt  has  been  made  to  point  out  any  errors  in  the  instructions. 
They  seem  to  be  fair  and  correct. 

It  was  not  error  in  the  court  to  refuse  to  settle  bills  of  exceptions  during 
the  trial.  They  are  all  included  in  the  bill  of  exceptions  before  us,  and  the 
errors  claimed  have  been  reviewed.  It  was  within  the  discretion  of  the  court 
to  delay  the  settlement  of  the  bill  of  exceptions  beyond  the  statutory  time,  and 
it  was  its  duty  to  see  that  the  record  was  correct,  whether  any  objections 
were  made  by  the  district  attorney  to  the  proposed  bill  of  exceptions  or  not. 
People  V.  Sprague,  53  Cal.  424;  People  v.  Lee,  14  Cal.  510;  Pen.  Code,  § 
1175. 

An  intimation  is  made  that  the  court,  in  settling  the  bill,  eliminated  cer- 
tain material  matters,  to  prevent  the  defendant  from  having  the  benefit  of  a 
full  defense  herein.    But  we  must  take  the  statement  in  the  bill  as  one  of  ab- 
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solute  verity.  The  judge  certifies  that,  "in  the  examination  of  proposed  ju- 
rors, no  question  as  to  their  competency  was  disallowed,  no  evidence  was 
rejected,  no  objection  to  the  admission  or  rejection  of  any  testimony  sus- 
tained, and  no  objection  or  exception  to  the  allowing  or  disallowing  of  any 
question,  evidence,  or  testimony  on  said  examination  was  made  or  saved,  ex- 
cept as  herein  and  now  particularly  set  forth."  Then  follow  three  excep- 
tions: Counsel  for  the  people  were  permitted  to  put  this  question  to  a  pro- 
posed juror:  "I  suppose  what  you  mean  to  say  is  this,  that  you  object  to  the 
abuse  of  the  plea  of  insanity,  and  not  to  the  plea  of  insanity  itself."  No  ob- 
jection was  made  to  this  question,  except  as  to  the  form  thereof.  The  second 
exception  was  taken  to  the  refusal  of  the  court  to  hear  an  argument  from  one 
of  the  counsel  for  the  defense  upon  a  challenge  for  actual  bias  after  the  trial 
thereof  had  been  concluded.  The  third  objection  is  that  the  court  erred  in 
allowing  the  district  attorney  to  propound  a  certain  question  to  a  juror  after 
he  had  been  examined  and  passed  by  counsel  for  the  defendant  and  for  the 
people.  It  is  clear  that  there  was  no  error  in  any  of  these  three  rulings,  and 
we  think  that  tlie  court  properly  declined  to  incorporate  into  the  bill  of  excep- 
tions the  testimony  of  the  jurors  given  in  their  examination  on  their  voir  dire. 

One  of  the  grounds  upon  which  defendant  disked  for  a  new  trial  was  that 
the  jury  had  been  guilty  of  misconduct,  by  which  a  fair  consideration  of  the 
case  had  been  prevented.  The  substance  of  the  misconduct  charged  con- 
sisted in  the  jurors  having  disobeyed  the  admonition  of  the  court  about  read- 
ing newspaper  articles  during  the  trial  which  reflected  on  the  defendant. 
All  of  the  jurora  filed  affidavits  denying  fully  the  charges  of  misconduct  pre- 
ferred, and  insisting  that  no  admonition  of  the  court  had  be«n  disobeyed,  and 
that  no  newspaper  articles  or  anything  else,  save  the  evidence  and  the  charge, 
influenced  them  in  flnding  their  verdict.  These  aflidavits  were  allowable,  and 
are  conclusive  upon  the  point  made.  People  v.  Hunt,  59  Cal.  430;  Peoplev. 
Dye,  62  Cal.  523.  Another  ground  of  the  motion  for  a  new  trial  was  that 
new  evidence  had  been  discovered  material  to  the  defendant;  but  it  appears 
from  the  aflidavits  filed  in  respect  thereto  that  the  newly -discovered  evidence 
was  simply  impeaching  or  cumulative  in  character.  It  was  therefore  insuffi- 
cient to  support  the  ground  for  a  new  trial.  Stoakes  v.  Monroe,  36  Cal.  585; 
People  V.  Anthony,  56  Cal.  397. 

Counsel  for  defendant  in  their  briefs  complain  bitterly  of  the  manner  and 
conduct  of  the  presiding  judge  during  the  trial,  claiming  4;hat  they  were 
clearly  indicative  of  a  strong  feeling  of  hostility  against  the  defendant,  and 
prejudice  against  his  defense;  that  this  feeling  was  repeatedly  manifested  in 
the  many  severe  interruptions  of  counsel's  arguments,  and  the  interjection 
of  questions  and  objections  without  any  motion  or  desire  therefor  on  the 
part  of  the  prosecuting  officers;  and  that  such  conduct  of  the  judge  must 
necessarily  have  prejudiced  the  minds  of  the  jurors  against  the  defendant 
and  his  cause,  and  contributed  to  his  conviction.  But,  as  we  have  inti- 
mated in  other  cases,  these  are  matters  which  cannot  be  shown  by  the  record, 
unless  there  is  in  the  language  used  by  the  judge  in  his  rulings,  and  questions 
and  remarks,  something  from  which  this  court  can  say  the  jurors  were  prej- 
udiced. The  trial  judge  holds  a  great  trust  and  responsibilty  in  this  regard, 
which  can  be  controlled  only,  except  in  cases  of  palpable  abuse  of  the  power, 
by  his  own  conscience,  and  a  desire  to  see  equal  and  exact  justice  done  be- 
tween the  people  and  the  defendant.    People  v.  Lee  Sare  Bo,  14  Pac.  Rep.  310. 

During  the  trial  it  appears  that  several  infiammatory  articles  were  pub- 
lished in  some  of  the  newspapers  tending  to  prejudice  the  defendant's  cause, 
and  which  may  have  been  read  by  the  jurors.  While  the  affidavits  of  the  ju- 
rors are,  of  course,  taken  as  true,  and  it  appears  therefrom  that  no  prejudice 
was  created  in  any  way  in  this  case,  yet  the  court  below  cannot  be  too  careful 
in  guarding  itself  and  the  jury  from  all  suspicion  of  prejudice  by  refraining 
from  making  remarks  which  may  appear  adverse  to  either  party;  and  should 
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see  to  it,  oy  proceedings  in  contempt,  if  necessary,  tbat  no  such  newspaper 
articles  reacli  the  jury.    Judgment  and  order  affirmed. 

We  concur:    Searls,  0.  J.;  Sharpsteln,  J.;  McFarland,  J.;  McKins- 
TRT,  J.;  Thornton,  J. 


ai  Cal.  886) 

Wbidekind  v.  Tuolumne  County  Water  Co.    (No.  12,149.) 

(SuprcTne  Court  of  CaWomia.    December.  28, 1887.) 

Attobnbt  and  Client— Attorney  fob  Plaintxtf  in  Fobmxb  Triaii  Aotino  fob  Db- 
fendant^~Nbw  TRIAXi* 

It  is  error  to  allow  an  attorney  and  counselor  at  law,  who  had  formerly  acted  for 
the  plaintiff  in  the  trial  of  a  cause,  to  ai)pear  and  act  on  behalf  of  the  defendant  at 
a  subsequent  trial  of  the  same  cause ;  his  avowed  intention  being  to  assist  the  de- 
fendant with  aU  the  knowlege  and  secrets  he  had  gained  from  plaintiff. 

Commissioners'  decision.    Department  1.     Appeal  from  superior  court, 
Tuolumne  county;  J.  F.  Booney,  Judge. 
Frank  W.  Street,  for  appellant.    Edwin,  A.  Rodgers,  for  appellee. 

FooTE,  C.  This  is  an  action  to  recover  damages  alleged  to  have  been  done 
to  tlie  plaintiff's  mining  claim,  as  is  asserted,  by  the  negligence  of  the  de- 
fendant, which  eventuated  in  the  breaking  of  a  dam,  and  the  overflow  of  the 
water  which  it  had  conflned.  The  jury  trying  the  cause  returned  a  verdict 
for  the  defendant,  upon  which  the  court  rendereJl  Judgment,  from  which  and 
an  order  overruling  a  motion  for  a  new  trial  the  plaintiff  has  appealed. 

The  plaintiff  assigns  for  error  tbat  the  court,  against  his  objection,  allowed 
an  attorney  and  counselor  at  law,  who  had  formerly  acted  for  the  plaintiff  in 
this  very  case,  when  it  was  previously  tried,  to  appear  and  act  on  behalf  of 
the  defendant  on  the  trial  of  the  cause  last  bad.  That  attorney  made  this 
statement  regarding  the  matter  in  the  presence  of  the  court,  while  the  trial 
was  progressing:  "As  the  court  well  knows,  Mr.  Weidekind,  [the  plaintiff] 
in  the  first  trial  of  this  case,  did  retain  Mr.  Dorsey  and  myself.  I  drew  the 
complaint,  and  participated  in  the  first  trial  of  this  case,  in  this  court.  My 
compensation  was  to  depend  upon  my  success.  As  soon  as  1  had  earned  that 
by  our  success,  this  plaintiff  saw  fit  to  discharge  me  and  retain  other  counsel. 
With  that  act  of  his  I  have  never  found  fault.  I  have  never  been  paid  a  cent 
by  him  for  my  services.  An  appeal  was  taken  from  the  judgment  in  that 
trial  entered.  A  new  trial  was  granted  by  our  supreme  court.  A  new  trial 
was  had.  Judgment  was  entered  against  plaintiff.  An  appeal  was  again 
taken,  and  another  reversal  followed.  In  each  of  these  trials  plaintiff  has 
had  other  counsel  than  myself.  I  am  here  to  assist  Mr.  Bodgers  in  the  trial 
of  this  case,  with  all  the  knowledge  I  have  gained  in  the  three  trials."  There- 
upon he  did  act  as  an  attorney  and  counselor  on  the  trial,  sitting  by  and  assist- 
ing the  attorney  of  record,  arguing  disputed  points  before  the  court,  and  ex- 
amining witnesses;  the  court  having  overruled  the  repeated  objection  of 
plaintiff's  counsel.  This  action  of  the  court  is  contended  to  be  such  an  irreg- 
ularity on  its  part  as  prevented  the  plaintiff  from  having  a  fair  trial.  It  was 
within  the  power  of  the  court,  if  satisfied  that  the  attorney  in  question  had 
acted  on  the  plaintiff's  side  of  the  case  on  the  former  trial,  to  prohibit  his  act- 
ing on  the  other  side  in  another  trial.  Weeks,  Attys.  §  120.  There  can  be 
no  doubt,  from  the  statement  of  the  attorney  to  the  court,  that  he  proposed  to 
act,  and  it  is  also  certain  that  he  did  act,  as  an  attom^yand  counselor  for  the 
defendant  in  the  trial  of  a  cause  where  he  had  formerly  acted  for  the  plain- 
tiff. The  trial  court  had  a  right,  and  it  was  its  duty,  to  have  forbidden  the 
attorney  from  changing  sides  in  the  same  suit,  though  at  different  trials;  for 
to  do  otherwise  was  "to  defeat  the  very  purpose  for  which  courts  were  organ- 
ized, viz.,  the  administration  of  justice."  Wilson  v.  State,  16  Ind.  392.  The 
evidence  in  this  case  and  the  statement  of  the  attorney  himself  was  sufficient 
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to  show  the  court  that  his  intention  was,  for  the  benefit  of  the  defendant,  to 
use  at  that  time  all  the  knowledge  and  secrets  he  had  gained  from  his  former 
client  in  preparing  for  and  conducting  one  trial,  and  observing  and  watching 
the  developments  of  two  others.  This  court,  speaking  to  such  a  que^ion, 
says:  "We  are  of  opinion  that  the  court  in  that  case  would  have  restrained 
him,  even  had  he  been  unjustly  discharged,  and  he  was  allowed,  as  contended, 
to  be  employed  by  the  adverse  party.  The  law  secures  the  client  the  privi« 
lege  of  objecting  at  all  times  and  forever  to  an  attorney,  solicitor,  or  coun- 
selor from  disclosing  Information  in  a  cause  confidentially  given  while  the  re- 
lation exists.  Ttie  client  alone  can  release  the  attorney,  solicitor,  or  counsel 
from  this  obligalion.  The  latter  cannot  discharge  himself  from  the  duty  im- 
posed OD  him  by  law."  In  re  Cowdery,  69  Oal.  60, 10  Pac.  Kep.  47.  The 
attorney  himself  boldly  avowed  his  intention  so  to  act.  The  court  permitted 
him  to  do  it,  notwithstanding  the  plaintiff's  objection.  This  we  think  was  an 
error,  and,  in  the  absence  of  any  proof  to  the  contrary,  injury  must  be  pr^ 
sumed  to  have  resulted  to  the  plaintiff,  whereby  he  was  prevented  from 
having  a  fair  trial  of  his  case.  We  perceive  no  further  prejudicial  error,  but 
for  the  reasons  indicated  the  judgment  and  order  should  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

We  concur:    Belcher,  G.  0.;  Haynb,  G. 

Per  Curiam.    For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  reversed,  and  the  cause  remanded  for  a  new  trial. 


(76  Cal.  596) 

Carpenter  et  al.  i>.  Superior  Court  of  San  Joaquin  County. 

(No.  12,395.) 
{Suvrcme  Court  of  California.    April  81, 1888.). 

1.  iHFAifOT— Guardian  ad  Litem— Probate  Procebdinos. 

Code  Civil  Proc.  Cal.,  in  the  chapter  on  "Parties  to  Civil  Actions,"  section 87S, 
provides  that  a  guardian  ad  litem  snail  be  appointed  to  represent  iniants;  section 
1718  provides  for  the  appointment  of  an  attorney  to  represent  infants  in  probate 
proceedings.  Held^  that  such  provisions  being  for  two  representatives,  neither  of 
whom  is  subordinate  to  the  other,  the  former  section  does  not  apply  to  probate  pro- 
ceedings. 

1  Same— Wills— Contest— Appointiteht  ov  Attobnbt— Judombnt— Validitt. 

Under  Code  Civil  Proc.  Cal.  $  872,  requiring  a  guardian  od  Utem  to  be  appointed 
to  represent  infant  defendants,  and  section  878,  allowing  the  infant,  if  14  years 
old,  10  days  after  service  of  summons  to  appear  and  make  choice,  the  appointment 
of  an  attorney  to  rei)resent  the  infant  in  a  proceeding  to  contest  a  will  is  sufficient^ 
though  he  is  not  designated  as  guardian  ad  litem;  and  though  it  does  not  appear 
*  at  whose  Instance  the  appointment  was  made,  or  that  10  da;rs  elapsed  prior  thereto, 
it  appearing  to  have  been  made  after  service.  Judgment  is  not  so  invalid  as  to  au- 
thorize the  court  to  set  It  aside  after  motion  zor  new  trial  had  been  made  and  de* 
nied. 

B.  Same— Amendment  or  Petition— Reappointment  or  Attornet. 

Reappointment  of  an  attorney  for  a  minor,  or  of  a  guardian  ad  litem,  after  de 
murrer  to  petition  and  amendment  thereof,  is  not  necessary. 

Commissioners'  decision.    In  bank. 

Petition  by  Carpenter  and  others  for  writ  of  certiorari  to  the  superior 
court  of  San  Joaquin  county.  Demurrer  to  petition.  Code  Civil  Proc.  Cal.  § 
373,  allows  infants  for  whom  guardians  ad  litem  are  appointed,  if  14  years 
oJd,  10  days  after  service  of  summons  to  appear  and  make  choice. 

Sawyer  <&  Burnett,  for  petitioners.  Carter  d-  Smith  and  8*  D*  Woode,  for 
respondents. 

HAYim,  0.  Demurrer  to  a  petition  for  a  writ  of  certiorari.  The  facts 
ihown  by  the  petition  are  substantially  as  follows:    A  document  purporting 
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to  be  the  will  of  Cliarles  W.  Carpenter,  deceased,  was  admitted  to  probate, 
and  letters  testamentary  were  issued  to  the  executor  named  therein.  Subse- 
quently,  and  within  the  year,  the  petitioners  commenced  proceeding  to  con- 
test the  validity  of  the  will.  A  trial  was  had.  The  jury  found  against  the 
validity  of  the  will,  and  the  court  entered  judgment  accordingly.  A  motion 
for  a  new  trial  was  made  and  denied.  After  all  this  had  occurred,  certain 
minors,  for  whom  an  attorney  had  been  appointed  by  the  court,  through 
which  attorney  they  had  appeared  and  taken  part  in  the  proceedings,  made  a 
motion  to  have  all  the  proceedings  set  aside,  mainly  on  the  ground  that  they 
had  not  been  represented  by  a  guardian  ad  litem.  The  court  granted  this 
motion,  and  set  aside  the  verdict  and  judgment,  and  the  application  is  for  a  writ 
to  annul  such  action.  The  demurrer  is  on  the  ground  that  the  petition  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

After  judgment  upon  the  verdict  had  been  entered,  and  a  motion  for  a  new 
trial  had  been  regularly  made  and  denied,  the  court  below  was  not  authorized 
to  set  aside  its  action  for  mere  error.  Coombs  v.  Hibberd,  43  Cal.  452;  Peo- 
ple V.  Center,  61  Cal.  194;  Bank  v.  Deuprey,  66  Cal.  169,  4  Pac.  Bep.  1173; 
Borland  v.  Cunningham,  66  Cal.  484,  6  Pac.  Rep.  135;  Lang  v.  Superior 
Court,  71  Cal.  491,  12  Pac.  Kep.  306.  The  foundation  of  this  rule  Is  that  the 
modes  in  which  a  decision  may  be  reviewed  are  prescribed  by  statute,  and  the 
coui-ts  are  not  at  liberty  to  substitute  other  modes  in  their  place.  Such  being 
the  foundation  of  the  rule.  It  is  not  affected  by  the  fact  that  terms  of  court 
are  abolished,  and  the  decision  in  Estate  of  Langan,  16  Pac.  Bep.  188,  has  no 
application.  That  case  has  reference  to  proceedings  taken  and  orders  made 
irregularly  and  through  inadveitence.  To  such  misprisions  and  inadverten- 
cies the  rule  In  question  has  no  application.  Thus,  where  a  motion  for  new 
trial  was  granted  without  any  submission  of  the  motion,  and  before  the  rec- 
ord upon  the  motion  was  completed,  it  was  held  to  be  proper  for  the  aggrieved 
party  to  move  to  have  the  order  granting  the  new  trial  set  aside.  Morris  v. 
Be  Cetis,  41  Cal.  331 ;  and  see,  also.  Be  Gaze  v.  Lynch,  42  Cal.  363,  and  Hall 
V.  Polaek,  42  Cal.  218.  In  such  cases  the  fact  that  the  order  was  irregularly 
and  Improvidentiy  made  takes  It  out  of  the  general  rule.  Compare  Hous- 
set  V.  Boyle,  45  Cal.  69.  Such  a  state  of  things  being  of  rare  occurrence,  is 
not  presumed,  but  must  be  affirmatively  shown.  The  objection  that  the  court 
has  acted  in  an  unauthorized  mode  goes  to  the  power  of  the  court,  and  hence 
its  action  may  be  reviewed  on  certiorari;  for  which  the  case  of  Lang  v.  Su- 
perior Court,  above  cited,  is  a  precedent.  It  is  true  that  a  decision  which  \a 
absolutely  void  may  be  brushed  aside  at  any  time  and  in  any  mode.  People 
V.  Qreene,  16  Pac.  Kep.  197.  But  nothing  short  of  such  invalidity  would  jus- 
tify such  action.  The  question,  therefore,  is  whether  the  verdict  and  judg* 
ment  against  the  will  were  absolutely  void. 

The  notice  of  motion  to  set  them  aside  states  several  grounds  upon  which 
the  motion  was  to  be  made,  viz.:  (1)  That  they  were  "against  law.''  This 
is  too  vague  to  mean  anything  more  tlian  that  they  were  erroneous,  which,  as 
we  have  seen,  is  not  a  question  which  the  court  was  authorized  to  consider 
on  such  an  application.  (?)  That  "there  never  was  any  service  of  citation  in 
said  matter,  contest,  and  cause  had  or  made  upon  said  proponent. "  This  is 
expressly  negatived  by  tlie  allegations  of  the  petition  for  the  writ,  which  must 
be  assumed  to  be  true.  And  (3)  that  no  guardian  ad  litem  was  appointed  for 
the  minors,  and  that,  therefore,  the  appearance  for  them  was  unauthorized. 

The  last  ground  is  the  one  upon  which  the  counsel  for  respondents  rely. 
The  position  is  based  upon  the  proposition  that  the  provisions  in  relation  to 
guardians  ad  litem  in  the  chapter  on  "Parties  to  Civil  Actions"  apply  to  pro- 
bate proceedings.  But,  in  the  firat  place,  we  do  not  think  that  the  provisions 
referred  to  apply  to  probate  proceedings.  It  |as  been  held  that  for  some  pur- 
poses probate  proceedings  are  not  "civil  actions."  Estate  of  Scott,  15  Cal. 
220;  Ex  parte  Smith,  53  Cal.  204.    And  we  do  not  think  they  are  to  be  con- 
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sidered  civil  actions  or  proceedings  within. the  meaning  of  the  said  provtsiona. 
If  these  general  provisions  were  intended  to  apply  .to  probate  proceedings, 
what  was  the  use  of  making  special  provisions  in  reference  to  the  appointment 
of  attorneys  for  minors  in  such  proceedings?  Is  it  not  to  be  inferred  tlxftt  the 
special  provisions  were  put  in  because  the  general  ones  were  not  intenfded  to 
apply?  This  inference  is  strengthened  when  the  provisions  are  considered 
together.  The  thing  which  a  guardian  ad  litem  is  appointed  to  do  is  to  "rep- 
resent" the  infant  in  the  action  or  proceeding,  (Code  Civil  Proc.  §  372,)  by 
which  we  understand  that  he  is  to  conduct  and  control  the  proceedings  on 
behalf  of  the  infant.  Now,  the  attorney  for  minors  in  probate  proceedings 
is  to  "represent"  the  minor,  (Id.  §  1718,)  and,  so  far  as  he  is  concerned,  to 
conduct  and  control  the  proceedings;  so  that,  if  the  general  provisions  apply, 
it  would  be  possible  to  have  two  representatives  of  the  minor  in  the  same 
contest,  neither  of  whom  would  be  subordinate  to  the  other.  We  do  not  think 
such  a  result  could  have  been  intended. 

But  if  the  provisions  in  the  chapter  on  parties  to  civil  actions  are  assumed 
to  have  been  intended  to  apply  to  probate  proceedings,  we  th^nk  they  were 
substantially  complied  with.  The  petition  shows  that  on  the  filing  of  the  pa- 
pers for  contestant  "a  citation  was  issued  to  the  said  executor  and  all  the  said 
legatees  and  devisees;  «  *  4?  that  said  citation  was  immediately  served 
by  the  sheriff  upon  each  of  said  legatees  and  devisees  and  said  executor,  by 
delivering,  etc.;  *  *  *  that  thereafter,  on  the  31st  day  of  .January,  the 
said  superior  court  duly  made  an  order,  etc. "  The  order  referred  to  appointed 
an  attorney  "to  represent  in  all  the  proceedings  in  this  court"  the  said  mi- 
nors, (naming  them.)  The  term  "guardian  ad  litem**  is  not  used;  but  the 
attorney  was  appointed  to  perform  the  functions  of  a  guardian  ad  litem,  and 
the  neglect  to  call  him  by  a  certain  name  is  unimportant.  It  is  true  that  it 
does  not  appear  at  whose  instance  the  appointment  was  made,  nor  whether 
there  was  an  interval  of  10  days  between  the  service  and  the  appointment.  But 
it  appears  that  the  appointment  was  after  the  service.  And  that  is  sufficient 
to  prevent  the  proceedings  from  being  absolutely  void;  for,  as  observed  by  the 
learned  counsel  for  the  respondents,  "there  is  a  vast  difference  between  an 
erroneous  appointment  of  a  guardian  and  no  appointment  at  all." 

Nor  is  it  material  that  there  was  no  reappointment  of  the  attorney  after 
the  sustaining  of  his  demurrer  and  the  amendment  of  the  petition.  It  is  not 
necessary  that  there  should  be  anew  guardian  ad  litem  every  time  a  pleading 
is  amended.  We  think,  therefore,  that  the  verdict  and  judgment  against  the 
validity  of  the  will  were  not  void.  It  results  that  the  court  had  no  power  to 
set  them  aside,  and,  there  being  no  appeal,  {Estate  of  Calahan,  60  Cal.  233; 
Estate  of  Sbarboro,  70  Cal.  147,  11  Pac.  Rep.  563,)  the  party  is  entitled  to 
the  writ.  Wo  therefore  advise  that  the  demurrer  to  the  petition  be  overruled, 
with  leave  to  answer. within  20  days. 

We  concur:    Belcher,  C.  C;  Foote,  C. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion  the  demur- 
rer to  the  petition  is  overruled,  with  leave  to  answer  within  20  days. 

Paterson,  J.,  did  not  participate  in  the  decision. 
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(77  Cal.  91) 

Thomas  v.  Jameson.    (No.  12,410.) 
{Supreme  Court  of  California*    September  22, 1888.) 

1.  Tbusts— Resulting  Trubts— Loan  of  Purchase  Mosey— Extent  op  Trust. 

Plaintiff  purchased  real  estate  for  which  he  was  to  pav  $950,  $200  in  cash,  and  the 
balance  to  be  secured  by  mortgage  on  the  property;  and,  to  enable  him  to  make  the 
cash  payment,  procured  a  loan  of  $200  from  defendant.  As  security  for  its  pay- 
ment, title  to  the  property  was  taken  in  defendant,  he  executing  the  mortgage  back, 
and  verbally  agreeing  to  convey  to  plaintiff  on  payment  of  the  $200,  and  beine  se- 
cured on  account  of  his  liability  on  the  mortgage.  Held,  that  defendant  hela  the 
entire  property  in  trust  for  plamtlff.* 

2,  Same— Pleadino— Variance. 

Plaintiff  alleged,  and  the  court  found,  that  the  contract  for  the  purchase  of  the 
property  was  made  on  June  11th.  The  deed  to  defendant  bore  date  June  9th,  and 
was  acknowledged  the  next  day,  but  the  testimony  showed  that  the  contract  was 
made  before  the  deed  was  executed.  Held,  that  the  discrepancy  in  dates  should 
have  been  corrected,  but  did  not  show  error  requiring  reversaL 

Commissioners'  decision.  In  bank.  Appeal  from  superior  court,  Los  Angelea 
county;  William  A.  Cheney,  Judge. 

Will  D.  Qovld,  for  appellant.  H.  M  Smith  and  W.  JET.  Clark,  for  re- 
spondent. 

Belcher,  C.  C.  The  plaintiff  claimed  that  the  defendant  held  the  title  to 
certain  real  property  in  trust  for  him,  and  he  brought  this  action  to  have  the 
trust  declared,  and  a  conveyance  enforced.  The  material  facts  of  the  case,  as 
shown  by  the  evidence  and  found  by  the  court,  are  substantially  as  follows: 
Mrs.  Thompson  owned  two  lots  in  East  Los  Angeles,  and  agreed  to  sell  them 
to  the  plaintiff  for  $950.  $200  of  the  money  to  be  paid  on  the  execution  of  the 
deed,  and  the  balance  in  one  year  thereafter,  with  interest  thereon  at  the  rate 
of  10  per  cent,  per  annum.  The  plaintiff  agreed  to  purchase  the  lots  on  the 
terms  named,  but,  not  having  the  $200  at  hand,  applied  to  the  defendant  for 
a  loan  of  that  amount.  The  defendant  agreed  to  loan  him  the  money,  to  be 
repaid  in  a  year,  with  10  per  cent,  interest,  and  to  give  his  note  fur  the  $750, 
and  a  mortgage  on  the  lots,  to  secure  the  same,  provided  the  title  should  be 
taken  in  his  name  to  secure  him.  The  plaintiff  agreed  to  this,  and  thereupon 
received  the  $200  from  defendant,  and  paid  it  to  Mrs.  Thompson;  telling  her 
at  the  same  time,  in  the  defendant's  presence,  that  he  had  borrowed  the  money 
of  defendant,  and  that  she  was  to  make  the  deed  to  him.  She  accordingly 
made  a  deed  of  the  lots  to  defendant,  and  he  executed  and  delivered  to  her  his 
note  and  mortgage  for  the  $750.  It  was  further  understood  and  agreed  be- 
tween the  parties  that,  on  the  plaintiff's  paying  the  $200  and  the  interest 
thereon,  and  securing  the  defendant  from  all  liability  on  his  note  and  mort- 
gage to  Mrs.  Thompson,  defendant  would  convey  the  lots  to  plaintiff.  The 
plaintiff  complied  with  all  his  agreements,  and,  when  the  $200  became  due, 
tendered  that  amount,  with  the  interest  which  had  accrued  thereon,  to  defend- 
ant, and  also  tendered  to  him  the  said  note  and  mortgage,  with  a  full  written 
satisfaction  and  discharge  thereof.  The  transactions  were  all  verbal  ones, 
and  the  proof  of  them  was  objected  to  on  that  ground,  but  the  objections  were 
overruled  and  exceptions  reserved.  Upon  the  findings  the  court  gave  judg- 
ment in  favor  of  the  plaintiff,  from  which  and  from  an  order  denying  a  new 
trial  the  defendant  appealed. 

1.  The  complaint  stated  a  cause  of  action,  and  the  evidence,  if  admissible, 
was  sufficient  to  justify  the  findings  and  judgment. 

2.  A  resulting  trust  arises  by  operation  of  law,  and  the  facts  creating  it 

^That  a  trust  results,  where  the  consideration  is  advanced  by  the  grantee  for  another 
person,  the  grantee  taking  title  in  his  own  name  to  secure  payment  of  such  advances, 
see  the  note  to  Hellnian  v.  Messmer,  (Cal.)  16  Pac.  Rep.  7C6,  cited  in  the  opinion.  See. 
also,  Bitzer  v.  Bobo,  (Minn.)  36  N.  W.  Rep.  609,  and  note;  Hunt  v.  Fatchin, 35  Fed.  Rep. 
316,  and  note. 

v.l9p.no.8— 12 
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may  be  shown  by  parol.    The  court  did  not  err,  therefore,  in  admitting  the 
plaintiff's  evidence,  und  in  refusing  afterwards  to  strike  it  out. 

3.  The  rule  is  well  settled  that  when  real  property  is  purchased,  and  one 
party  pays  the  purchase  money  and  another  party  takes  the  title,  a  resulting 
trust  immediately  arises  in  favor  of  the  party  paying  the  money,  and  the  other 
party  becomes  liis  trustee;  and,  also,  that  if  the  one  party  pays  only  a  part 
of  the  purchase  money,  the  party  taking  the  title  becomes  the  trustee  for  the 
other  party  ^7-0  tanto.  And  the  same  rule  applies  if  the  money  is  paid  by 
the  party  taking  the  title,  provided  it  is  advanced  by  him  as  a  loan  to  the  other 
party,  and  the  title  is  taken  to  secure  its  repayment.  Millard  v.  Hathaioay, 
27  Cal.  140, 142;  Sandfons  v.  Jones,  35  Cal.  481 ;  Somers  v.  Overhulser.  67  Cal. 
237,  7  Pac.  Rep.  645;  Hellman  v.  Mes8met\  16  Pac.  Rep.  766. 

4.  It  is  claimed  for  the  appellant  that  the  court  erred  in  deciding  that  de* 
fendant  held  the  title  to  the  whole  property  in  trust  for  the  plaintiff;  that  at 
most  a  trust  arose,  and  could  be  enforced  as  to  such  proportion  of  the  prop- 
erty only  as  was  paid  for  by  the  $200  loaned  by  defendant  to  plaintiff ;  and  that 
there  was  no  trust  as  to  that  part  of  the  property  which  was  paid  for  by  the 
note  and  mortgage  of  defendant.  A  similar  question  arose  in  Hidden  v. 
Jordan,  21  Gal.  92,  and  it  was  there  held  that  a  trust  arose  as  to  the  whole 
property.  We  think  that  case  correctly  decided,  and,  upon  the  point  in  hand, 
decisive  of  this. 

5.  It  is  alleged  in  the  complaint,  and  found  by  the  court,  that  the  plaintiff 
contracted  with  Mrs.  Thompson  for  the  purchase  of  the  lots  on  the  11th  day 
of  June,  1885.  The  deed  for  the  lots  from  Mrs.  Thompson  to  defendant,  which 
was  introduced  in  evidence,  was  dated  June  9, 1885,  and  acknowledged  on  the 
next  day.  It  is  urged  for  appellant  that  this  discrepancy  in  dates  condusively 
shows  error,  and  necessitates  a  reversal  of  the  judgment.  But  it  clearly  ap- 
pears from  the  testimony  that  the  contract  was  made  early  in  June,  and  be- 
fore the  execution  of  the  deed.  The  dates  referred  to  in  the  complaint  and 
finding  were  evidently  erroneous,  and  might  and  should  have  been  corrected. 
The  error  was,  however,  harmless,  and  for  such  errors  judgments  are  never 
reversed.  Code  Civil  Proc.  §  475.  We  lind  uo  material  error  in  the  record, 
and  therefore  advise  that  the  judgment  and  order  be  affirmed. 

We  concur:    Hayne,  C;  Foote,  0. 

Per  Curiam.  For  the  reasons  ^iven  in  the  foregoing  opinion  the  Judg- 
ment and  order  are  affirmed. 

(75  OrI.  128) 

Montgomery  c.  Keppel  et  al.    (No.  12,266.) 
{Suiyreme  Court  of  California.    February  16, 1888.) 

1.  Mortgages— Priority— NoTiCB. 

During  the  negotiations  for  a  loan,  to  secure  which  a  mortgage  was  giyen  by  the 
mortgagor  to  the  plaintiff^  it  became  known  to  plaintiff  that  the  title  to  the  land  which 
was  offered  for  security  was  in'  the  defendant,  and  that  the  mortgagor  was  then 
negotiating  for  its  purchase.  This  purchase  was  consummated,  a  deed  delivered 
to  the  mortgagor  by  defendant,  and  a  purchase-money  mortgage  executed  by  the 
mortgagor  to  defendant.  Plaintiff's  mortgage  was  recorded  a  few  days  before  the 
execution  and  record  of  the  deed  by  the  defendant  to  the  mortgagor,  and  before  the 
execution  and  record  of  the  purchase-money  mortgage.  Held,  that  plaintiff  must 
be  charged  with  knowledge  that  part  of  the  purchase  money  had  not  been  paid  when 
the  deed  was  executed  to  the  mortgagor,  and  that  he  had  notice  of  defendant's  mort- 
gage, and  his  mortgage  must  be  postx>oned  to  that  of  defendant. 

2.  Same— Estoppel— In  Pais — Corporations — Offiobrs. 

During  said  negotiations,  plaintiff's  attorney  informed  the  secretary  of  the  de- 
fendant corporation  that  he  was  examining  the  title  to  the  land,  and  inquired  on  be- 
half of  plaintiff  how  much  money  plaintiffwould  have  to  pay  defendant  for  the  land 
in  order  to  get  a  perfect  title,  as  he  was  taking  a  mortgage, — to  which  said  officer  re- 
replied,  "$12,978;"  and  the  attorney  informed  said  secretary  that,  if  he  found  the 
tiUo  all  right  in  other  respects,  he  would  put  plaintifTs  mortgage  on  record,  and  pay 
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said  sum  to  defendanti  and  take  the  deed  of  defendant  to  the  mortgagor.    Suhee- 

?[ueDtly,  said  sum  was  paid  by  the  attorney  to  the  defendant  Heldt  that  the  de- 
endant  was  not  estopped  from  setting  up  the  priority  of  its  mortgage  by  the  oon- 
duct  of  the  secretary;  there  being  no  intention  on  the  secretary's  part  to  deoeiye, 
and  plaintiff  could  not  have  been  misled  by  the  secretary's  statement. 

Department  2.  Appeal  from  superior  court,  Butte  county;  Leon  Fbber, 
Judge. 

Hundley  <&  Gale,  for  appellant.  W.  F,  Goad  and  Arthur  Rodgers,  for  re- 
spondent. 

Thornton,  J.  The  plaintiff  brought  this  action  to  foreclose  a  mortgage 
against  the  moi-tgagor.  Garret  Ke*ppel,  and  the  Spring  Valley  Mining  &  Irri- 
gating Company.  Other  persons  were  made  parties,  which  need  not  be  here 
especially  mentioned.  As  to  all  these  defendants,  except  Keppel.  the  general 
allegation  is  made  that  they  have,  or  claim  to  have,  some  interest  in  or  claim 
upon  said  lands,  or  some  part  thereof,  as  purchasers,  mortgagees,  judgment 
creditors,  or  otherwise,  which  interests  or  claims  are  subsequent  to  and  sub- 
ject to  the  lien  of  plaintitf  ^s  mortgage.  The  defendant  corporation  above 
named  set  up  a  mortgage  upon  a  portion  of  the  land  covered  by  the  plaintiff *s 
mortgage  executed  by  Keppel  to  it;  and  which  of  these  mortgages  was  prior 
In  right,  asiappears  from  the  transcript,  was  the  principal  question  tried  and 
determined  by  the  court.  It  appears  from  the  findings  of  fact  that  the  mort- 
gage to  the  corporation  defendant  was  executed  on  tlie  22d  day  of  November, 
1^3,  acknowledged  by  tlie  mortgagor  on  the  same  day,  and  filed  for  record 
in  the  office  of  the  county  recorder  of  Butte  county  (where  the  mortgaged 
property  was  situate)  at  10:25  o'clock  on  the  26th  day  of  November,  1883. 
It  further  appears  that  the  land  mortgaged  to  the  corporation  was  conveyed 
by  it  to  the  common  mortgagor  on  the  same  day  on  which  the  mortgagor  exe- 
cuted to  the  defendant  above  named,  the  mortgage  just  mentioned;  that  tlie 
mortgage  was  executed  to  secure  to  the  defendant  a  part  of  the  purchase 
money  of  the  said  land,  the  other  portion  having  been  paid  by  Keppel,  the 
purchaser,  in  cash  prior  to  the  delivery  of  the  conveyance  to  him  by  the  de- 
fendant; that  on  the  24th  of  November,  188-3,  the  deed  of  conveyance  of  the 
land  sold  to  Keppel  was  delivered  io  him  by  defendant,  and  was  recorded  in 
the  proper  office  in  Butte  county,  on  the  26th  day  of  November,  1883.  The 
mortgage  to  plaintiff  was  executed  on  the  22d  of  November,  1883,  and  was 
recorded  in  the  proper  office  in  Butte  county  on  tlie  22d  day  of  November, 
1883.  This  Inst  mortgage  was  executed  to  secure  a  loan  of  a  large  sum  of 
money  made  by  plaintiff  to  Keppel.  While  Keppel  was  negotiating  with  plain- 
tiff for  this  loan,  it  became  known  to  plaintiff  that  the  title  of  a  portion  of  the 
land  which  he  (Keppel)  offered  as  security  was  in  the  corporation  defendant, 
for  the  purchase  of  which  Keppel  was  then  negotiating  with  the  corporation. 
This  purchase  was  consummated  by  the  delivery  of  the  deed  above  mentioned, . 
executed  to  Kep];)el  by  the  corporation,  a  payment  of  a  poi-tion  of  the  purchase 
money  by  Keppel,  and,  concurrently  with  the  execution  of  the  deed,  the  exe- 
cution to  the  corporation  by  Keppel  of  the  mortgage  above  mentioned  to  se- 
cure the  payment  of  the  remainder  of  the  purchase  money.  All  the  above 
constituted  parts  of  the  transaction  of  purchase  by  Keppel  of  the  corporation 
of  the  land  above  referred  to.  Of  this  negotiation  of  Keppel  to  purchase,  the 
plaintiff  at  the  time  of  making  the  loan  to  him,  was  aware;  and  he  must  be 
held  to  have  known  that  the  mortgage  conveyed  to  him  no  interest  in  this 
land  until  the  delivering  of  the  deed  by  the  corporation  to  Keppel.  Being 
aware  of  the  purchase  by  Keppel  of  this  land  of  the  defendant,  plaintiff  must 
be  held  to  have  known  of  the  terms  of  the  purchase,  and  all  of  them;  and,  if 
he  did  not  know  them,  he  must  have  deliberately  abstained  from  knowing. 
The  evidence  shows  that  tlie  plaintiff  was  in  communication  with  Keppel  M 
the  time  that  the  purchase  was  pending,  knew  all  the  terms  of  it,  and  it  would 
be  most  strange  if  they  were  not  communicated  to  plaintiff  by  Keppel.    Hay- 
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ing  readily  accessible  means  of  acquiring  knowledge  of  a  fact,  which  he  might 
have  ascertained  by,  inquiry,  is  equivalent  to  notice  and  knowledge  of  it. 
This  is  well  settled  by  repeated  decisions  of  this  court.  Fair  v.  St^€nott29 
Cal.  486;  Smith  v.  YtUe,  31  Cal.  184;  Pell  v.  McElroy,  36  Cal.  272;  Thomp- 
son  V.  Pioclie,  44  Cal.  516.  Under  these  circumstances  we  must  hold  that 
plaintiff  knew  that  a  part  of  the  purchase  money  was  not  paid  when  the  deed 
was  executed  to  Keppel  by  the  corporation,  and  that  a  mortgage  was  executed 
by  Keppel  to  the  corporation  to  secure  this  unpaid  portion  of  the  purciiase 
money  at  the  same  time  that  the  deed  was  executed.  This  being  the  state  of 
the  case,  we  must  hold  that  the  plaintiff  had  notice  of  defendant's  mort- 
gage when  the  mortgage  to  him  on  the  land  mentioned  became  operative,  and 
that,  therefore,  his  mortgage  as  to  this  land  must  be  p'ostponed  to  that  of  the 
corporation  defendant.  The  finding  to  the  contrary  of  the  above  is  not  sus- 
tained by  the  evidence. 

hut  it  is  urged  that  the  corporation  is  by  the  conduct  of  one  of  its  officers 
estopped  from  setting  up  the  pnority  of  its  mortgage  to  that  of  plaintiff. 
This  contention  is  based  on  tlie  following  facts  found  by  the  court  below: 
"That  in  making  said  loan  of  ;$80,000  to  defendant  Garret  Keppel,  and  dur- 
ing the  time  negotiations  and  granting  of  said  loan,  W.  F  (road,  Esq.,  was 
the  agent  and  attorney  for  plaintiff,  and  was  authorized  to  examine  into  the 
titleof  the  land  described  in  plaintiff's  mortgage;  thatsaid^Goad  was  informed 
that  the  legal  title  to  the  land  described  in  said  deed,  dated  October  23,  1888, 
from  defendant  Spring  Valley  Mining  &  Irrigating  Company  to  defendant 
Garret  Keppel,  was  in  said  defendant  corporation  grantor;  that  said  Goad,  as 
such  agent  and  attorney,  after  obtaining  said  information,  and  on  or  al)out 
the  lOtli  day  of  November,  1883,  with  defendant  Garret  Keppel,  called  at  the 
principal  office  of  said  corporation  defendant,  which  was  in  San  Francisco; 
that  said  Goad  there  met  Willis  E.  Davis,  the  secretary  of  the  Spring  Valley 
Mining  &  Irrigating  Company,  and  told  said  secretary  that  plaintiff,  A.  Mont- 
gomery, had  employed  him  to  examine  the  title  to  said  land  to  see  whether  it 
was  satisfactory;  that  he  (said  Goad)  was  employed  to  do  so  by  said  plain- 
tiff, and  was  plaintiff's  agent  in  such  matters;  that  he  wanted  to  see  that  the 
title  was  perfect;  that  plaintiff,  A.  Montgomery,  wanted  to  know  how  much 
money  he  would  have  to  pay  the  defendant  Spring  Valley  Mining  &  Irrigat- 
ing Company  in  order  to  get  a  perfect  title,  as  plaintiff  was  taking  a  mort- 
gage; that  said  secretary  then  gave  as  such  sum  $12,978;  that  said  Goad  then 
informed  said  secretary  that  if  he  found  the  the  title  perfect  in  other  repects 
at  Oroville,  where  he  was  going,  he  should  put  plaintiff's  mortgage  on  rec- 
ord, and,  upon  his  return  to  San  Francisco,  would  pay  the  $12,978, — ^give  a 
check  for  it, — and  take  the  deed  of  the  Spring  Valley  Mining  &  Irrigating 
Company,  which  deed,  being  that  hereinbefore  referred  to,  had  been  prepared 
,  in  form,  and  was  shown  to  said  Goad  by  said  secretary;  that  said  Goad  went 
to  Oroville  on  or  about  the  19th  day  of  November,  1883,  and  stayed  until  the 
22d,  when  plaintiff's  mortgage  was  acknowledged  and  recorded;  that  said 
Goad  returned  to  San  Francisco,  and  on  his  way  back,  on  the  23d,  paid,  at  the 
request  of  defendant  Garret  Keppel,  to  the  Marysville  Savings  Bank,  $61,- 
138.70;  that  upon  his  return  to  San  Francisco,  and  upon  the  24th  day  of  No- 
vember, 1883,  said  Goad,  at  his  otllce,  delivered  a  check  in  payment  of  said 
sum,  $12,978,  in  the  presence  of  defendant  Garret  Keppel  to  said  Davis,  the 
secretary  of  the  corporation  defendant,  of  which  check  the  following  is  a  copy: 

•  No. .    San  Francisco,  November  24, 1883.    The  Bank  of  California 

pay  to  Spring  Valley  Mining  &  Irrigating  Company,  or  order,  twelve  thou- 
sand nine  hundred  and  seventy-eight  ($12,978)  dollars.  A.  Montgomery. 
Per  W.  F.  Goad.  Indorsed:  Spring  Valley  Mining  &  Irrigating  Com- 
pany, By  Willis  E.  Davis,  Secretary.'  That  said  check  was  paid;  that, 
upon  the  delivery  of  said  check,  said  secretary,  Davis,  delivered  said  deed  of 
said  corporation,  executed  and  acknowledged  by  the  president  and  secretary. 
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to  defendant  Garret  Keppel,  and  said  Goad;  that  said  Goad  thereupon  sent 
said  deed  to  the  office  of  tlie  county  recorder  of  Butte  county,  where  the  same 
was  filed  for  record  on  the  26th  day  of  November,  1883,  as  aforesaid." 

We  cannot  see  how  an  estoppel  can  grow  out  of  these  facts.  In  the  first 
place,  admitting  that  Davis  was  the  secretary  of  the  corporation,  it  does  not 
appear  that  he  had  authority  to  bind  or  affect  the  corporation  by  any  state- 
ment he  might  make  in  regard  to  Keppel's  purchase.  Conceding  that  he  had 
authority  to  affect  the  corporation  by  the  statement  of  a  fact,  the  question  put 
to  him  was  not  as  to  a  fact,  but  as  to  a  question  of  law.  Further,  that  a 
statement  sliali  operate  as  an  estoppel,  it  must  be  made  with  the  express  in- 
tention to  deceive,  or  with  such  carelessness,  or  culpable  negligence  as  to 
amount  to  constructive  fraud.  Boggs  v.  Mining  Co,,  14  Cal.  367,  368;  Davis 
v.  Davis,  26  Cal.  40,  41.  We  see  here  no  intention  of  Davis  to  deceive,  nor 
can  we  perceive  that  plaintiff  was  or  could  be  misled  by  anything  which  Davis 
stated  to  his  attorney.  That  the  plaintiff  was  not  without  the  means  of  ac- 
quiring the  knowledge  which  he  souglit  is  too  plain  for  argument.  He  might 
have  ascertidned  it  from  the  mortgagor,  with  whom  he  was  communicating 
all  the  time,  that  the  negotiation  for  the  loan  was  going  on;  or,  if  he  hiid  in- 
quired of  the  company  as  to  the  terms  of  its  transactions  with  Keppel,  he 
would,  no  doubt,  have  ascertained  what  they  were.  There  is  no  estoppel 
shown  by  the  evidence  or  the  finding.  Davis  v.  Davis^  supra.  The  mortgage 
of  the  corporation  must  be  held  prior  and  superior  to  that  of  plaintiff  on  the 
land  above  mentioned,  and  therefore  the  judgment  and  order  denying  a  new 
trial  must  be  reversed,  and  the  cause  remanded  for  a  new  trial.  Ordered  ac- 
cordingly. 

We  concur:    MoFarland,  J. ;  Shaupstein,  J. 

(7B  Cal.  229) 

l7i  re  Biddel's  Estate.    (No.  12,559.) 
(Supreme  Court  of  Calif  omia,    March  8, 1888.) 

Exceptions,  Bill  of— Petition  to  Settle. 

A  petition  to  settle  a  bill  of  exceptions,  which  avers  that  the  bill  does  not  state 
sufiicient  ol  the  testimony  of  witnesses  to  explain  the  questions  to  which  ohjections 
are  taken,  but  which  does  not  set  forth  the  statements  of  the  bill  which  are  alleged 
to'  be  contrary  to  the  facts,  together  with  the  facts  and  the  point  of  exception,  ie 
insufdcient. 

Jas.  L.  Crittenden^  for  petitioner. 

Feb  Gukiam.  This  is  an  application  to  settle  a  bill  of  exceptions.  The 
petition  is  insufficient.  Its  averments  should  show  the  mode  in  which  the 
bill  of  exceptions  is  settled  by  the  judge  of  the  superior  court,  so  that  this 
court  can  see  whether  the  statements  of  the  bill  are  contrary  to  the  facts.  To 
illustrate:  The  petition  should  set  forth  the  statements  of  the  bill  which 
are  alleged  to  be  contrary  to  the  facts,  together  with  a  statement  of  the  facts. 
The  point  of  the  exception  should  also  be  stated.  The  court  can  then,  by 
comparing  the  bill  of  exceptions  as  settled  or  proposed  to  be  settled  by  the 
judge  with  the  facts  as  stated,  determine  whether  or  not  its  statements  are 
contrary  to  the  facts.  The  averments  in  relation  to  the  bill  of  exceptions  do 
not  conform  to  the  above,  which  we  understand  to  be  the  rule.  Averments 
that  the  bill  of  exceptions  does  not  state  sufficient  of  the  testimony  of  wit- 
nesses to  explain  the  questions  to  which  objections  or  exceptions  are  taken, 
will  Aot  do.  The  petition  must  contain  allegations,  the  terms  of  which  show 
this  to  be  the  case.  The  application  is  therefore  denied,  and  the  petition  dis- 
missed  without  prejudice. 
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(77  Cal.  79) 

ScHULTZ  V.  Noble.    (No.  11,039.) 

(Supreme  Court  of  California.    September  18, 1888.) 

Frauds,  Statute  of— Promise  to  Pat  Dbbt  of  Another— Executed  Promisi. 

Id  an  action  based  on  a  note  signed  by  defendant  and  indorsed  by  plaintilf ,  evi- 
dence tbat  the  note  was  made  and  sold  to  raise  money  to  reimburse  defendant  for 
losses  incurred  by  him  for  plaintiff;  that  defendant  signed  as  principal  atplain- 
tiif^s  request,  the  latter  not  wishing  to  injure  his  own  credit;  and  that  pLaintifC 
promised  to  pay  the  note  when  due,— is  not  incompetent  on  the  ground  that  under 
the  statute  of  frauds  an  oral  promise  to  pay  the  debt  of  another  cannot  be  enforced, 
as,  such  promise  being  executed  by  the  promisor,  he  cannot  afterwards  dispute  its 
validity.! 

Commissioners*  decision.     Department  2.    Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  John  Hunt,  Judge. 
T,  C.  Van  Ness,  for  appellant.    Lloyd  f&  Wood,  for  respondent. 

Belcher,  C.  0.  This  is  an  appeal  by  the  plaintiff  from  a  judgment  and  an 
order  denying  him  a  new  trial.  The  action  was  based  upon  a  promissory  note, 
which  was  signed  by  the  defendant,  indorsed  by  the  plaintiff,  and  made  pay- 
able to  the  order  of  Boyd  &  Davis.  The  answer  denied  the  material  allega- 
tions of  the  complaint,  and,  by  way  of  affirmative  defense,  alleged  that  the 
note  was  in  fact  the  note  of  plaintiff;  that  it  was  executed  with  defendant  as 
apparent  maker  and  plaintiff  as  apparent  indorser  at  the  request  of  plaintiff, 
and  was  given  to  defendant  that  he  might  negotiate  it,  and  thereby  raise  money 
to  satisfy  an  antecedent  indebtedness  to  defendant,  which  plaintiff  was  obli- 
gated to  pay;  that  plaintiff  promised  to  pay  the  note  at  or  before  its  maturity, 
and  that  it  was  negotiated  for  ;i^9,000,  and  the  proceeds  applied  in  satisfaction 
of  his  indebtedness. 

At  the  trial  the  defendant  called  witnesses  to  prove  that  he  was  a  stock- 
broker, and  that  plaintiff  requested  him  as  such  to  purchase  certain  mining 
stocks  for  a  Mrs.  Theall,  and  verbally  promised  to  guaranty  him  against  any 
loss  that  might  result  from  the  purchase;  that  he  purchased  the  stocks,  paying 
for  them  with  his  own  mon^y,  and  held  them  at  the  request  of  plaintiff,  till 
tliey  had  depreciated  in  value  more  than  $10,000,  and  then  on  the  order  of 
plaintiff  sold  them;  that  plaintiff  promised  to  give  defendant  his  note  for  the 
$10,000,  payable  in  60  days,  but,  when  asked  to  execute  it,  said  it  would  hurt 
his  cretiit  to  give  his  note  for  $10,000,  but  he  would  indorse  defendant's  note 
for  that  sum.  and  would  certainly  pay  it  at  its  maturity;  that  defendant  ac- 
cepted this  offer,  and  thereupon  the  note  in  suit  was  executed  and  sold,  and 
the  amount  of  it  was  placed  to  plaintiff's  credit.  The  plaintiff  objected  to  this 
evidence,  and,  after  it  was  given,  asked  to  have  it  stricken  out,  upon  the  ground 
that  a  verbal  promise  to  answer  for  the  debt  or  default  of  another  is  void,  and 
parol  evidence)  of  such  promise  is  inadmissible.  The  court  overruled  the  ob- 
jection, and  denied  the  motion,  and  afterwards  refused,  at  the  request  of 
plaintiff,  to  instruct  the  jury  that  th«  evidence  did  not  constitute  any  defense. 
The  appellant  insists  that  these  rulings  were  erroneous,  and  whether  they 
were  or  not  is  the  only  question  presented  for  decision. 

We  think  the  evidence  admissible,  and  the  rulings  proper.  It  is  true  that 
a  verbal  promise  to  answer  for  the  debt  or  default  of  another  cannot  be  en- 
forced, except  in  the  cases  mentioned  in  section  2794  of  the  Civil  Code;  still, 
if  such  a  promise  be  executed  by  the  promisor,  he  cannot  afterwards  raise  the 
question  of  its  validity.  It  has  been  held,  where  an  action  was  brought  to 
enforce  a  contract  required  by  the  statute  of  frauds  to  be  in  writing,  and  parol 
proof  of  the  contract  was  admitted  without  objection,  that  the  contracting 
party  could  not  have  the  proofs  stricken  out  because  it  subsequently  appeared 

1  See,  as  to  what  promises  to  pay  the  debt  of  another  are  within  the  statute  of  frauds, 
Stewart  v.  Jerome,  (Mich.)  88  N.  W.  Bep.  895,  and  note:  Helt  v.  Smith,  (Iowa,)  89  N. 
W.  Rep.  81,  and  note. 
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tliat  the  contract  was  only  a  verbal  one.  Zdvermore  v.  Stine,  43  Cal.  274; 
Sweetland  v.  Shattuck,  66  Cal.  31,  4  Pac.  Rep.  885.  It  was  proper  to  show 
the  circumstances  under  which  the  note  was  made;  and,  if  the  facts  were  as 
claimed  by  defendant  and  found  by  the  jury,  then  the  plaintiff's  parol  contract 
was  executed,  and  the  note  paid  and  satisfied,  when  he  took  it  up.  Cohen  v. 
Qouxt  48  Cal.  97 ;  Treadwell  v.  Himmelmann^  50  Cal.  9;  Howard  v.  8tratton, 
64  Cal.  487,  2  Fac.  Rep.  263.  In  our  opinion  the  judgment  and  order  should 
be  affirmed. 

We  concur:    Poote,  C;  Hatne,  0. 

Feb  Curiam.    For  the  reasons  g\  ven  in  the  foregoing  opinion  the  Judgment 
and  order  are  affirmed. 


(77  Cal.  82) 

Wood  v.  Pkndola.    (No.  12,618.) 

{Supreme  Court  of  CaWomia.    September  20, 1888.) 

Appeal— Bond— Filing  avteb  Motion  to  Dismiss— Apfboyal  of  Coubt. 

Under  Code  Civil  Proc.  CaL  %  954,  providing  that  no  appeal  can  be  dismissed  for 
insufficiency  of  the  undertaking,  if  a  good  and  sufficient  undertaking,  approved  by 
a  justice  of  the  supreme  court,  shall  be  filed  in  that  court  before  hearing  upon  the 
motion  to  dismiss,  failure  to  file  a  sufficient  undertaking  within  the  required  time, 
and  to  have  indorsed  thereon  the  approval  of  a  justice,  renders  the  appeal  inefCectual. 

In  bank.  Appeal  from  superior  court,  Calaveras  county;  C.  Y.  Gotts- 
CHALK,  Judge. 

Frank  W,  Street  and  Ira  H,  Reed\  for  appellant.  Eeddick  d  Solinakyt  for 
respondent. 

Fatjsrsok,  J.  The  notice  of  appeal  specifies  that  the  defendant  appeals 
from  the  judgment  rendered  against  him  on  September  27, 1887,  and  also  from 
the  order  made  January  13, 1888,  denyiug  defendant's  motion  for  a  new  trial. 
In  the  undertaking,  on  appeal,  no  reference  is  made  to  the  order.  It  recites 
simply  that  '*the  said  defendant  has  appealed  to  the  supreme  court  of  the  state 
of  California  from  said  judgment,  and  from  the  whole  thereof.''  Section  954, 
Code  Civil  Proc.,  provides:  **If  the  appellant  fails  to  furnish  the  requisite 
papers,  the  appeal  may  be  dismissed;  but  no  appeal  can  be  dismissed  for  in- 
sufficiency of  the  undertaking  thereon,  if  a  good  and  sufficient  undertaking, 
approved  bj  a  justice  of  this  coui-t,  be  tiled  in  the  supreme  court  before  the 
hearing  upon  motion  to  dismiss  the  appeal. "  The  motion  to  dismiss  was  sub- 
mitted at  the  May  term,  in  Sacramento,  upon  briefs  to  be  thereafter  filed. 
Several  weeks  thereafter  another  undertaking  was  filed,  but  it  has  never  been 
approved  by  a  justice  of  the  supreme  court.  Therefore,  if  the  undertaking 
be  considered  as  simply  irregular  and  insufficient,  under  section  954,  supra, 
the  failure  to  file  a  good  and  sufficient  undertaking  within  the  time  allowed 
by  that  section,  and  to  have  indorsed  thereon  the  approval  of  a  justice  of  this 
court,  renders  the  a()peal  ineffectual.  The  appeal  from  the  order  denying  the 
new  trial  is  dismissed. 

We  concu  r :  Searls,  C.  J. ;  MoP arl and,  J. ;  Sharpstein,  J. ;  Thornton, 
J, ;  McKlNSTRT,  J. 


(T7  Cal.  83)  ^^^^  ^   p^^^      ^^^    12.640.) 

(SupreTne  Court  of  California,    September  22, 1888.) 
Pbactice  IX  Civil  Cases — Dismissal — Requisites. 

Under  Code  Civil  Proa  Cal.  §  581.  requiring^  in  the  dismissal  of  actions,  an  entry 
of  such  dismissal  in  the  clerk^s  register,  and  also  an  entr^  of  the  judgment,  an  ac- 
tion is  not  dismissed  until  the  judgment  is  entered  as  required,  though  the  dismissal 
be  properly  entered  in  the  register.  Following  Page  v.  Superior  Cova%  18  Pao. 
Rep.  885. 
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Commissioners*  decision.  In  bank.  Appeal  from  superior  court,  Alameda 
county;  W.  E.  Greene,  Judge. 

Action  for  divorce  by  William  M.  Page  against  Emily  C.  Page.  To  an  or- 
der setting  aside  a  former  order,  tiie  nature  of 'which  appeal's  in  this  opinion, 
plaintiff  took  a  certiorari^  which  was  dismissed.  18  Pac.  Rep.  385.  There- 
upon he  took  tliis  appeal  from  the  same  order. 

S,  B,  McKee,  Jr.,  for  appellant.     Flouriioy  <&  Mhoon,  for  respondent. 

Hayne,  C.  In  a  suit  for  divorce,  the  trial  court  made  an  order  that  the 
plaintiff  pay  to  the  defendant  a  certain  sum  as  alimony  and  counsel  fees,  pen* 
deiite  lite.  About  three  weeks  afterwards  the  court  made  a  second  order, 
setting  aside  the  first.  Thereupon  the  plaintiff  took  certain  steps,  which,  it  is 
claimed,  constituted  a  dismissal  of  the  suit.  A  few  weeks  after  this  the  court 
made  a  third  order,  wherein  it  is  recited  that  the  second  order,  setting  aside 
the  order  for  alimony  and  counsel  fees,  was  "obtained  by  means  of  an  artifice 
and  trick  practiced  upon  this  court."  The  plaintiff  attempted  to  have  this 
third  order  annulled  on  certiorari,  but,  failing  in  this,  took  the  present  appeal, 
which  is  from  the  third  order.  The  contention  on  the  part  of  the  appellant  is 
that  at  the  time  the  third  order  was  made  the  suit  was  dismissed,  and  the 
court  had  no  jurisdiction  to  take  any  further  steps  therein.  And  the  ques- 
tion is  whether  said  action  was  dismissed  as  contended. 

There  was  a  proper  entry  of  dismissal  in  the  clerk^s  register,  but  no  judg- 
ment entered  thereon.  The  statute  provides  that  "the  dismissal  *  *  * 
is  made  by  entry  in  the  clerk's  register;  judgment  may  thereupon  be  entered 
accordingly."  Code  Civil  Proc.  §  581.  The  entry  of  judgment  seems  to  be 
the  final  step  in  the  process  of  dismissal.  And  it  was  held  upon  the  applica- 
tion for  certiorari  that  until  judgment  was  entered  the  action  was  not  dis- 
missed, the  court  saying:  "It  was  for  the  legislature  to  declare  what  should 
constitute  the  evidence  of  dismissal,  and  the  statute  requires  both  the  entry  in 
the  register  and  the  entry  of  a  judgment."  Page  v.  Superior  Court,  18  Pac. 
Rep.  385.  That  case  determined  the  precise  question  involved  here.  It  may 
be  that  as  against  the  plaintiff  himself  the  action  would,  for  some  purposes, 
be  considered  dismissed  upori  a  proper  entry  in  the  register.  We  express  no 
opinion  as  to  that.  But  we  think  the  dismissal  is  not  complete  in  the  sense 
that  the  control  of  the  court  over  the  cause  is  terminated  until  the  judgment 
is  entered.  Taking  that  to  be  the  case,  it  cannot  be  doubted  that  the  court 
had  ample  power  to  set  aside  an  order  obtained  as  this  appears  to  have  been. 
The  other  positions  do  not  require  special  notice.  We  therefore  advise  that 
the  order  appealed  from  be  afiirmed. 

We  concur:    Belcher,  C.  C.  ;  Foote,  0. 

Per  Curiam.  j?'or  ine  reasons  given  in  the  foregoing  opinion  the  order 
appealed  from  Is  afiirmed. 


(77  Cal.  85)  ^  ,„  ,^^       ^^  -^^  * 

Garner  v.  Wright,    (:^ro.  12,425.) 

{Supreme  Court  of  CaliJ'omia.    September  23, 1888.) 

Ejeotment— Title  to  Maintain  Aotiok. 

In  ejectment,  the  plaintiff  proving  no  title,  but  relying  on  prior  possession,  of 
which,  as  well  as  of  his  ouster,  the  evidence  was  vagne  and  unsatisfactory,  there 
being  nothing  to  show  definitely  that  either  plaintiff  or  defendant  was  in  possession 
of  any  definite  portion  of  the  land  in  dispute,  neither  having  any  indosure  thereon, 
judgment  given  by  the  court  for  defendant  will  not  be  disturbed. 

Commissioners'  decision.  In  bank.  Appeal  from  superior  court,  Fresno 
county;  J.  B.  Campbell,  Judge, 

Ejectment  by  J.  C.  Garner  against  John  Doe  Wright  for  certain  land  in 
Fresno  county.    Judgment  for  defendant,  and  plaintiff  appealed* 
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W,  D.  Grady,  for  appellant.     WJiarton  <&  ShorU  for  respondent. 

Hayne,  C.  Action  of  ejectment.  The  plaintiff  did  not  prove  any  title,  but 
endeavored  to  show  a  prior  possession.  He  had  no  inclosure,  and  his  evidence 
generally  was  vague  and  unsatisfactory,  both  as  to  his  possession  and  as  to 
an  ouster.  The  defendant  did  not  show  any  title,  but  relied  upon  possession 
of  a  portion  of  the  tract.  This  portion,  according  to^his  counsel,  was  all  he 
claimed.  He  had  no  inclosure,  and  his  evidence  also  was  extremely  vague. 
It  is  difficult  to  say  that  either  party  was  in  possession  of  any  deflnite  portion, 
or  that  there  was  an  ouster  of  plaintiff  from  any  definite  portion.  The  court 
below  gave  judgment  for  defendant,  and  we  cannot  say,  upon  the  record, 
that  its  judgment  should  be  disturbed.  We  therefore  advise  that  the  judg- 
ment and  order  appealed  from  be  affirmed. 

We  concur:   Belcher,  C.  C.  ;  Foote,  C. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
and  order  appealed  from  are  affirmed. 


(77  Cal.  90)  MiNTURN  V.  BlISS.      (No.  12,328.) 

(Sujyreme  Court  of  California.    September  22, 1888.) 

Appeaij—Revibw— Discretion  op  Trial  Court— New  Triai,--Applicatio2T. 

An  application  lor  a  new  trial  is  addressed  to  the  sound  discretion  of  the  court, 
and,  in  the  absence  of  a  clear  showing  to  the  contrary,  the  appellate  court  will  pre- 
sume that  the  discretion  was  properly  exercised,  and  wUl  refuse  to  disturb  the 
ruling. 

Commissioners'  decision.  In  bank.  Appeal  from  superior  court,  Fresno 
county;  J.  B.  Campbell,  Judge. 

W.  Z>.  Grady,  for  appellant.  /.  K.  Law  and  Attoell  <fe  Bradley,  for  re- 
spondent. 

Belcher,  C.  C.  This  is  an  appeal  by  the  plaintiff  from  an  order  granting 
the  defendant  a  new  trial.  The  niotion  was  made  upon  the  grounds,  among 
othei*8,  that  the  evidence  was  insufficient  to  justify  the  decision,  and  that  er- 
rors in  law  were  committed  at  the  trial,  and  excepted  to  by  the  defendant.  It 
does  not  appear  upon  what  ground  the  motion  was  granted,  but,  as  has  fre- 
quently been  held,  if  it  might  properly  have  been  granted  upon  any  one  of  the  ' 
grounds  specified,  the  order  cannot  be  reversed  here.  1  here  was  a  conflict  of 
evidence  upon  some  materird  points,  and  it  is  conceded  by  counsel  for  respond- 
ent that  the  court  erred  in  admitting  some  of  the  evidence  offered  by  the  plain- 
tiff. It  is  claimed,  however,  that  the  errors  were  harmless.  Tlie  application 
was  addressed  to  the  sound,  legal  discretion  of  the  court,  and  in  the  absence 
of  a  clear  showing  to  the  contrary  it  will  be  presumed  that  its  discretion  was 
properly  exercised.  Looking  at  the  whole  record,  we  cannot  say  that  the  court 
abused  its  discretion,  and  we  therefore  advise  that  the  order  be  affirmed. 

Hayne,  C,  concurs. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion  the  order  is 
affirmed. 


(77  Cal.  89) 

Carlton  t>.  Williams.    (No.  12,368.) 
(Supreme  Court  of  California,    September  22, 1888.) 

I.  HUBBAKD  AKD  WiFB— WlFB^S  EsTATK—LeaSE— ACKNOWLEDGMENT. 

A  lease  is  a  "grant  or  instrument"  within  the  meaning  ol  Civil  Code  CaL  §  lOdS, 
providing  that  no  estate  in  the  real  property  of  a  married  woman  passes  by  any 
grant  purporting  to  be  acknowledged  by  ner,  unless  the  grant  or  instrument  is  ac- 
knowledged by  ner,  etc. 
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2.  Same— Ratification— AccEPTANOB  of  Rent. 

The  fact  that  rent  was  accepted  uDder  the  lease  does  not  yalidate  it,  but  at  most 
creates  a  tenancy  terminable  by  notice. 

Commissioners'  decision.  In  bank.  Appeal  from  superior  court*  San  Diego 
county;  John  D.  Works,  Judge. 

Civil  Code  Cal.  §  1093,  provides  that  "no  estate  in  the  real  property  of  a 
married  woman  passes  Tjy  any  grant  purporting  to  be  executed  or  acknowl- 
edged by  her,  unless  tlie  grant  or  instrument  is  acknowledged  by  her  in  the 
manner/'  etc.  Appellants  contended  that  a  lease  was  not  included  in  the 
statute. 

Collier  d*  Mttiford,  for  appellant.    Hunsaker  &  Britt,  for  respondent. 

Hatne,  0.  Action  of  ejectment.  The  defendant  claims  the  right  to  the 
possession  under  a  lease.  The  lease  was  from  a  married  woman,  and  was  not 
acknowledged.  The  argument  is  that  a  lease  by  a  married  woman  is  not  one 
of  the  instruments  which  are  required  to  be  acknowledged.  We  see  no  merit 
whatever  in  the  argument.  The  fact  that  rent  was  accepted  did  not  vatidate 
the  lease,  but  at  most  created  a  tenancy  terminable  by  proper  notice,  and  it 
was  so  terminated.  The  findings  are  sulHcient.  We  therefore  advise  that 
the  judgment  be  affirmed,  with  1^50  damages. 

We  concur:  Belcher,  C.  C;  Foote,  C. 

Per  Cttriam.  For  the  reasons  given  in  the  foregoing  opinion,  the  Judg- 
ment is  affirmed,  with  $50  damages. 


(77  Cal.  86) 

Pico  v.  Phelan.    (No.  12.361.) 

(Supreme  Cov/rt  of  California.    September  22, 1888.) 

Landlord  and  Tenant— When  Relation  Exists. 

In  an  action  for  rent,  evidence  for  plaintiff  showed  that  defendant  occupied  and 
used  the  land;  that  he  refused  to  allow  others,  to  whom  plaintiff  leased  part  of  the 
laud,  to  enter  upon  it,  claiming  to  have  leased  the  land  of  another,  and  to  have  paid 
rent  on  it;  and  that  a  written  lease  had  been  made  out  from  plaintiff  to  defendant 
for  the  preceding  year,  during  which  defendant  had  also  occupied  the  land,  but  was 
never  executed,  ueldy  that  defendants  possession  was  adverse  to  plaintiff,  and 
the  latter  could  not  recover. 

Commissioners'  decision.  In  bank.  Appeal  from  superior  court,  Los  An- 
geles  county;  A.  Brunson,  Judge. 

Action  for  rent.  The  plaintiff  offered  testimony  that  defendant  occupied 
his  lands,  and  used  them,  refusing  to  allow  others,  to  whom  plaintiff  leased 
part  of  the  land,  to  enter  upon  it;  that  defendant  had  entered  the  land  the 
year  before  with  the  intention  of  leasing  of  plaintiff;  and  that  a  written  lease 
had  been  made,  but  not  executed.  The  court,  upon  this  evidence  alone,  found 
for  defendant,  holding  that  the  latter's  possession  was  adverse  to  plaintiff. 
Plaintiff  appeals. 

Hotoards  dk  Scott,  for  appellant.    S.  Haley,  for  respondent. 

Hayne,  C.  Action  to  recover  rent  of  certain  real  property  for  the  year 
1882.  It  was  admitted  that  there  was  no  agreement  for  that  year.  The  theory 
of  plaintiff  was  that  defendant  was  formerly  his  tenant  and  held  over.  The 
court  found  that  there  was  no  relation  of  landlord  and  tenant  between  the 
parties,  and  we  think  the  evidence  shows  that  the  possession  of  defendant  was 
adverse  to  the  plaintiff.  There  was  no  error  in  law  or  abuse  of  discretion. 
We  therefore  advise  tliat  the  Judgment  and  order  denying  a  new  trial  be  af- 
firmed. 
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We  concur:    Belcher,  C.  C;  Footb,  0. 

Per  Curiam.    For  the  reasons  given  \n  the  foregoing  opinion  the  Judg- 
ment and  order  are  affirmed. 


(3  Cal.-TJnrep.  22) 

Pendergrass  V.  BuRRis.    (No.  12,509.) 
(SupreTne  Court  of  California.    September  23, 1888.) 

HoRTOAOBi^— What  CoxBrrruTES—DEED  Absolute. 

Plaintiff's  intestate  owed  defendant  and  others  large  amounts  of  money  which  he 
was  unable  to  pay,  and  in  consideration  of  the  release  of  defendant's  and  payment 
of  other  debts  conveyed  a  ranch  to  him,  defendant  surrendering  intestate's  notes, 
and  taking  possession  of  the  land.  Intestate  remained  on  the  land,  boarding  with 
the  tenants,  until  his  death,  four  years  after;  collected  rents,  sold  crops,  and  culti- 
vated a  portion  for  one  year  himself.  There  was  evidence  that  the  mtestate  was 
agent  and  tenant  of  defendant,  and  did  not  claim  ownership  of  the  land.  Defend- 
•  ant  testified  that  the  sale  was  absolute,  but  that  shortlv  afterwards  he  agreed,  in 
writing,  that  if  intestate  could  within  a  year  find  a  purchaser,  he  would  convey  the 
land,  taking  the  amount  of  the  debts  and  interest,  and  allowing  intestate  to  retain 
the  residue.  Admissions  of  defendant  of  facts  from  which  a  mortgage,  instead  of 
a  sale,  might  be  inferred,  were  explained.  Some  other  circumstances  were  proved 
for  and  against  the  theory  that  the  transaction  was  intended  only  as  security  for  a 
debt.  Held,  that  the  finding  of  the  trial  court,  that  the  intention  of  the  parties  was 
to  make  an  absolute  sale,  should  not  be  disturbed. 

In  bank.  Appeal  from  superior  court,  Tulare  county;  William  W.  Cross, 
Judge. 

Ejectment  by  T.  W.  Penderjijrass,  administrator  of  the  estate  of  G.  T.  Thorn- 
ton, deceased,  against  David  Burris,  to  recover  the  possession  of  certain  lands 
in  Tulare  county.  At  the  trial  it  was  shown  that  plaintiff's  intestate  at  one 
time  owned  the  land,  but  conveyed  it  to  defendant  by  deed  absolute  in  form, 
but  which  plaintiff  claimed  to  be  in  fact  security  for  a  debt.  There  was  evi- 
dence that  before  the  execution  of  the  deed  tlie  grantor  owed  the  grantee  and 
others  large  amounts  which  he  was  unable  to  pay,  and  which  drew  more  than 
the  legal  rate  of  interest,  and  conveyed  the  land  in  consideration  of  the  release 
of  defendant's  debt  and  the  payment  by  him  of  the  other  debts.  When  the 
deed  was  made  intestate's  notes  were  surrendered  to  him,  and  defendant  took 
possession  of  the  land,  although  intestate  lived  on  it  until  his  death,  four  years 
after,  boarding  with  the  tenants.  Defendant  testitied  that  the  transaction 
was  an  absolute  sale,  and  that  intestate  owed  him  nothing  after  the  deed  was 
made.  He  also  testified  that  all  intestate  had  to  do  with  the  land,  after  the 
sale  was  as  his  agent  in  renting  it  out,  collecting  rent,  selling  crops,  etc.,  and 
that  one  year  he  cultivated  a  part  of  the  land  as  defendant's  tenant.  Defend- 
ant further  testified  that,  shortly  after  the  deed  was  made,  intestate,  thinking 
the  land  could  be  sold  for  more  money,  requested  defendant  to  allow  him  to 
sell  the  land  and  pay  him  back  the  amount  of  the  debts,  with  interest,  to  which 
defendant  consented,  and  signed  a  writing  to  that  effect,  giving  intestate  one 
year  in  which  to  find  such  purchaser,  the  agreement  stating  that  time  was  of 
the  essence  of  the  contract.  Defendant  and  intestate  never  had  a  settlement 
of  their  transactions  after  the  sale  during  the  time  intestate  was  collecting 
the  rents  and  selling  the  crops  from  the  land.  Some  of  the  money  derived 
from  the  rents  intestate  used,  with  defendant's  consent,  to  pay  some  debts  he 
still  owed.  There  was  evidence  of  conversations  of  intestate  in  which  he  ac- 
knowledged the  land  to  be  defendant's,  and  that  he  was  only  acting  as  his 
agent;  and  of  convei*sations  in  which  defendant  admitted  intestate's  right  to 
the  land  upon  payment  of  the  debts  and  interest.  Defendant  told  creditors  of 
intestate  after  his  death  that  he  was  a  creditor  of  intestate's  to  a  large  amount, 
and  that  if  they  did  not  allow  him  to  be  appointed  administrator  he  would  put 
his  claim  in,  which  would  consume  the  estate,  so  that  they  would  get  very  lit- 
tle, but  if  he  was  appointed  he  would  pay  them  75  cents  on  the  dollar  of  their 
debts,  to  which  they  agreed,  and  he  paid  them  that  amount.    Afterwards  the 
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present  plaintiff  was  appointed  administrator  in  defendant's  place.  Defend- 
ant explained  this  on  the  ground  that  intestate  owed  him  a  lar^j^e  sum  for  money 
collected  from  tenants,  crops  sold,  etc.,  while  acting  as  agent  for  defendant. 
Defendant  paid  all  tlie  taxes  on  the  land  after  tlie  deed  was  made.  The  find- 
ing and  judgment  of  tlie  court  (without  a  jury)  was  for  defendant,  and  plain- 
tiff appeiiled. 

Sidney  V,  Smith  and  M.  S.  Bahcock,  (Stanly,  Stony  d-  Hays,  of  counsel,) 
.for  appellant.     Brovm  <&  Daggett  and  Atwell  &  Bradley,  for  respondent. 

Per  Curiam.  This  case  turns  upon  the  question  whether  or  not  a  certain 
deed  was  intended  to  be  a  mortgage.  The  court  below  found  that  it  was  not 
a  mortgage.  The  ingenious  argument  of  counsel  for  the  appellant  has  cast 
some  doubt  upon  the  correctness  of  this  conclusion.  Nevertheless,  upon  the 
evidence  in  the  record,  we  do  not  feel  warranted  to  declare  that  the  court  be- 
low erred  in  its  decision.  The  judgment  and  order  denying  a  new  trial  are 
affirmed. 


(77  Cal.  100) 

EsPiNOSA  V.  Phelan.    (No.  12.557.) 
(Supreme  Court  of  California,    September  22, 1888.) 

1.  PcBLTC  Lands — ^Title  prom  8ta.te—Coxtest— Order  of  Refrrencb. 

Under  Pol.  Code  Cal.  §  8414,  providing  that,  when  a  demand  shall  be  made  upon 
the  surveyor  ffeneral  or  register  of  the  land-office  by  one  of  theparties  to  a  contest 
for  land  pending  in  his  office  for  a  trial  in  the  courts,  such  officer  shall  make  an 
order  referring  such  contest  to  the  district  court  of  the  county  wherein  the  land  is, 
an  order  of  reference  is  sufficient  If  it  appear  from  it  that  such  contest  has  arisen, 
and  that  upon  the  demand  of  one  of  the  parties  a  reference  is  made,  although  by  a 
clerical  omission  the  order  does  not  recite  that  such  reference  was  made  upon  such 
demand. 

2.  Same— Order  of  Reference— Authority  of  Deputy. 

Whether  a  contest  for  land  is  pending  before  the  surveyor  general  or  the  register 
of  the  land-office,  an  order  of  reference  to  a  court  for  trial  under  Pol.  Code  Cal.  § 
8414,  may  be  made  by  the  deputy  of  the  former,  as,  hy  Pol.  Code  Cal.  §§  360  and  497, 
the  surveyor  general  and  his  deputy  are  ex  offlclu  register  and  deputy-register. 

Commissioners*  decision.  In  bank.  Appeal  from  superior  court,  Los  An- 
geles county;  A.  W.  Hutton,  Judge. 

Action  to  determine  contest  for  land,  referred  for  trial  by  the  surveyor  gen- 
eral, brought  by  Refugio  Espinosa  against  Thomas  Phelan.  From  an  onler 
dismissing  the  action  plaintiff  appealed.  Pol.  Code  Cal.  g§  350,  497»  make 
the  surveyor  general  and  his  deputy  ex  efflcio  register  of  the  land-office  and 
deputy-register.  Section  8414  makes  it  tlie  duty  of  the  surveyor  general  or 
register,  upon  demand  of  a  party  to  a  contest  pending  in  his  office,  to  refer  the 
matter  to  the  district  court  of  tlie  county  wherein  the  land  lies  for  trial. 

Lee  dk  Scott,  for  appellant.    Stephen  M.  White,  for  respondent. 

FooTE,  C.  This  is  an  action  to  determine  a  contest  as  to  which  of  the 
parties  has  a  better  right  to  purchase  certain  scliool  land  from  the  state.  The 
court  below  dismissed  the  action  upon  the  ground  that  it  did  not  have  juris- 
diction to  try  it,  being  of  opinion  that  there  was  no  valid  order  of  reference 
on  file.  The  order  of  reference,  among  other  things,  contained  this  recital: 
**0n  October  14,  1885,  a  duly-verified  protest  against  the  issuance  of  a  patent 
to  said  Thomas  Phelan  or  his  assigns  of  said  land*  and  a  demand  that  all  con- 
flicting claims  to  purchase  said  land  was  filed  in  the  office  of  the  state  sur- 
veyor general  by  said  Relugio  Espinosa.  It  is  therefore  ordered  and  directed 
that  the  contest  as  set  forth  between  the  above-named  parties  be,  and  the  same 
is  hereby,  referred  to  the  superior  court  in  and  for  the  county  of  Los  Angeles, 
state  of  California,  for  adjudication."  From  this  and  the  other  portions  of 
the  order  in  question  it  is  evident  to  us  that  a  contest  had  arisen  in  the  office 
of  the  surveyor  general,  and  ex  officio  register  of  the  state  land-offlce>  between 
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£spinosa  and  Pbelan  as  to  who  had  the  better  \ef(Hl  right  to  purchase  the  land 
therein  mentioned  from  the  state,  and  that  the  order  of  reference  whs  made 
in  consequence  of  a  demand  made  by  Espinosa.  It  is  true  there  is  evidently, 
by  clerical  error,  an  omission  in  the  order  to  write,  after  the  word  "demand," 
"he  referred  to  the  proper  court  of  the  state  for  trial."  but  nevertheless  it  is 
plain  that  the  order  was  not  made  upon  his  own  motion  by  the  surveyor  gen- 
eral, ex  officio  register,  but  wa»  made  upon  the  demand  of  Espinosa.  The 
words,  "it  is  therefore  ordered,"  refer  to  the  "demand"  previously  recited  as 
having  been  made  by  Espinosa,  and  must  mean  that  the  surveyor  general  and 
ex  officio  register  made  the  order  of  reference  to  the  superior  court  of  Los  An- 
geles county  because  of  the  demand  of  Espinosa  that  he  should  do  so.  Noth- 
ing in  the  statute  requires  that  such  a  demand  should  be  made  in  writing. 
Whether  the  contest  was  initiated  by  the  protest  and  demand  in  the  office  of 
the  register  or  surveyor  general,  under  section  3414  of  the  Political  Code,  did 
not  affect  the  validity  of  the  order  which  was  made  by  the  deputy  who  acted 
in  that  capacity,  and  signed  and  sealed  the  order  for  both  register  and  sur- 
veyor general.  Pol.  Code,  §§  350, 497;  Cunningham  v.  Crowley,  Zl  Cal.  132. 
We  are  of  opinion  that  the  court  bad  jurisdiction  to  try  the  action,  and  that  it 
should  not  have  been  dismissed.  We  therefore  advise  that  the  judgment  and 
order  be  reversed  and  the  cause  remanded  for  further  proceedings* 

We  concur:    Belcher,  C.  C;  Hatne,  0. 

Per  Curiam.    For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  reversed,  and  cause  remanded  for  further  proceedings. 


(77  Cal.  87) 

McLeod  0.  Meade.    (No.  12,325.) 
{Supreme  Court  of  Calif omla.    September  32, 1888.) 
Reward— AcTiOH  fob — Pleading — Gbneral  Demurber. 

A  complaint  alleging  that  defendant  ** offered  a  reward  of  9600  for  the  arrest  of  the 
murderer  of  L.  T. "  avers  that  defendant  himself  offered  to  pay  the  reward,  and  not 
that  another  person  wonld  pay  it,  and  is,  on  general  demurrer,  sufficient. 

Commissioners'  decision.  In  hank.  Appeal  from  superior  court,  San  Luis 
Obispo  county;  J  B.  Campbell,  Judge. 

Action  by  A.  C.  McLeod  against  0.  J.  Meade  for  a  reward  for  arresting  an 
alleged  murderer.  Judgment  for  defendant,  on  demurrer  to  the  complaint* 
and  plaintiff  appeals. 

Graves,  Turner  <fe  Graves  and  22.  B.  Terry,  for  appellant.  Tupper  d*  Tup- 
per,  for  respondent. 

Hayne,  C.  Final  judgment  in  favor  of  the  defendant  was  given  on  de- 
murrer to  the  complaint,  and  the  plaintiil  appeals.  The  complaint  alleges 
that  "the  defendant  *  *  *  offered  a  reward  of  $600,  in  the  manner  fol- 
lowing, to- wit:  '8500  reward  for  the  arrest  of  the  murderer  of  Louis  Tra- 
bucco,  committed,*  "  etc.;  that  said  offer  was  signed  by  defendant,  as  sheriff, 
and  sent  to  the  plaintiff,  and  that,  relying  upon  the  same,  he  arrested  the 
murderer,  and  delivered  him  up  to  the  sheriff,  and  complied  with  all  the  terms 
of  the  offer.  The  argument  in  support  of  the  demurrer  is  that  the  above  is 
not  to  be  construed  as  a  reward  offered  by  the  sheriff  himself,  but  merely  as 
information  that  some  one  not  named  had  offered  a  reward.  Possibly  a  de- 
murrer speciHcally  pointing  out  the  supposed  ambiguity  should  have  been  sus- 
tained. We  express  no  opinion  as  to  that,  but  we  think  the  objection  cannot 
be  made  on  a  general  demurrer.  The  complaint  expressly  alleges  that  "de- 
fendant ♦  *  *  offered"  the  reward,  and  in  the  face  of  this  allegation  we 
do  not  see  how  it  can  be  said  that  the  reward  was  offered  by  somebody  else. 
If  this  b   t)ie  proper  construction  of  the  pleading.  It  stated  a  cause  of  action. 
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Ryer  v.  Stookwell,  14  Cal.  134.    We  therefore  advise  that  the  jadgment  be 
reversed,  with  directions  to  overrule  the  demorrer. 

We  concur:    Belcher,  C.  C;  Foote,  C. 

Per  Curiam.    For  the  reasons  given  in  the  foregoing  opinion  the  Jadg- 
ment is  reversed,  with  direcUons  to  overrule*the  demurrer. 


(77  Cal.  114) 

Morrill  et  ah  t>.  Everson.    (No.  12,465.) 

(Supreme  Court  of  California,    September  22, 1888.) 

Spectfio  Pbrformancb— Contracts  Enforceable— Conbidebation. 

A  contract  for  a  lease  of  property,  then  worth  11,600,  and  with  a  rental  value  of 
$12  a  month,  for  a  term  of  nine  months,  at  a  rent  of  $10  a  month,  with  a  right  of 
purchase  at  $1,300,  is,  as  to  the  right  of  purchase,  without  adequate  considera* 
tion  within  the  meaning  of  Civil  Code  Cal.  |  8891,  providing  that  specific  perform- 
ance cannot  be  enforced  against  a  person  who  has  not  received  an  adequate  consid- 
eration. 

Commissioners'  decision.  In  bank.  Appeal  from  superior  oourt,  San 
Diego  county;  John  D.  Works,  Judge. 

Suit  for  specific  performance  by  Charles  L.  Morrill  and  Arthur  G.  Nason, 
appellants,  against  Melstine  Z.  Everson,  respondent. 

Puterbaugh,  Leovy  &  Huines  and  Houghton^  Silent  dk  Campbell^  for  ap- 
pellants.   John  if.  LucasiioT  respondent. 

Hayne,  C.  Suit  for  specific  performance  of  a  contract  in  relation  to  a  lot 
in  the  city  of  San  Diego.  The  plaintiffs  were  real-estate  brokers,  and  the  de- 
fendant was  a  somewhat  weak-minded  and  excitable  woman  of  not  much 
business  knowledge.  The  property,  at  the  time  of  the  contract,  was  of  the 
value  of  ^1,600.  and  of  the  rental  value  of  ^12  per  month.  The  contract 
was  that  the  plaintiffs  rented  the  property  for  the  term  of  nine  months,  at  a 
rental  uf  ij^lO  a  month,  to  be  paid  in  advance,  and  had  the  right  of  purchasing 
at  any  time  during  the  term  for  the  sum  of  $1,300.  During  the  latter  part 
of  the  term  the  value  of  the  property  was  $4,000,  and  the  plaintiffs  then 
sought  to  buy.  The  court  below  declined  to  enforce  the  contract,  and  the 
plaintiffs  appeal. 

The  respondent's  position  that  there  was  no  mutuality  cannot  be  sustained. 
Hall  V.  Center,  40  Cal.  63.  But  we  think  that  while  there  was  a  considera- 
tion suflScient  to  support  the  contract  at  law,  yet  that,  so  far  as  the  right  of 
purchase  is  concerned,  there  was  no  adequate  consideration,  and  that,  conse- 
quently, a  court  of  equity  will  not  specifically  enforce  it.  Before  the  Code  the 
preponderance  of  authority  seems  to  have  been  that  mere  inadequacy  of  con- 
sideration, not  amounting  to  evidence  of  fraud,  was  not  ground  for  refusing 
specific  performance.  Pom.  Spec.  Perf.  §  194.  But  the  Civil  Code  contains- 
the  following  provision:  **Sec.  3391.  Specific  performance  cannot  be  enforced 
against  a  party  to  a  contract  in  any  of  the  following  cases:  (1^  If  he  has  not 
received  an  adequate  consideration  for  the  contract.  (2)  If  it  is  not,  as  to 
him,  just  and  reasonable.  *  *  *»»  Here  the  inadequacy  of  consideration 
seems  to  be  mentioned  as  a  distinct  ground  from  the  injustice  and  unreason* 
ableness,  and  the  provision  seems  to  be  explicit  and  absolute.  We  do  not 
doubt  that  tlie  point  of  time,  to  which  the  question  of  adequacy  must  relate, 
is  the  time  of  the  formation  of  the  contract,  and  it  is  safe  to  say  that  it  is  not 
necessary  that  there  be  the  highest  possible  price,  but  only  a  consideration 
which  is  adequate  under  all  the  circumstances.  But  we  think  that  there  was 
no  such  consideration  for  the  contract  which  is  sought  to  be  enforced.  The 
lease  was  a  comparatively  unimportant  part  of  the  contract.  The  rent  for  the 
entire  term  amounted  to  only  $90.     The  real  thing  which  the  plaintiffs  wanted 


Digitized  by 


Google 


Utah.]  PIDOOCK   V.  UNION   PAC.  BY.  CO.  191 

was  the  right  to  purchase,  which,  under  the  circumstances  of  the  market^  was 
extremely  valuable.  They  got  this  right,  without  any  corresponding  obliga- 
tion to  purchase,  for  the  Insignificant  rent  paid  for  the  use  of  the  premises, 
which  rent  was  less  even  than  the  rental  value  of  the  property.  This  being 
the  case,  we  think  that,  while  there  was  a  consideration  which  was  suffi- 
cient to  render  the  contract  binding  at  law,  yet  that,  so  far  as  the  right  of 
purchase  was  concerned,  there  was  no  "adequate"  consideration  within  the 
meaning  of  the  provision  of  the  Civil  Code  above  referred  to.  The  criticisms 
upon  the  findings  do  not  seem  to  require  a  reversal.  Weftherefore  advise 
that  the  judgment  and  order  denying  a  new  trial  be  affirmed. 

We  concur:    Belcher,  C.  C;  Foote,  C. 

Per  Curiam.    For  the  reasons  given  in  the  foregoing  opinion  the  Judg- 
ment and  order  denying  a  new  trial  are  affirmed. 


(6  Utah,  my 

PiDcocK  V.  Union  Pac.  By.  Co. 

(Supieme  Court  of  Utah.    August  27, 18S8.) 

1.  Master  ahd  Bebvant— Nbgliobncb  ov  Master. 

Plaintiir,  a  switchman  of  defendant,  passed  to  the  east  side  of  a  moving  flat  car, 
on  which  he  and  defendant's  foreman  were  riding,  got  down  upon  a  step  at  the  side 
of  the  car,  and  stood  with  his  face  to  the  car,  ready  to  alight  and  throw  a  switch, 
as  directed  by  the  foreman,  when  he  was  struck  by  a  switch-stand  which  extended 
to  within  nine  or  ten  inches  of  the  car,  and  was  injured.  One  of  defendant's  rules,  of 
which  plaintiff  had  notice,  declared  that  no  buildings  or  material  would  be  allowed 
nearer  than  six  feet  to  the  main  track,  or  nearer  than  five  feet  to  a  side  track. 
Most  of  the  yard-work  was  done  on  the  west  side  of  the  track,  but  there  was  a  lad- 
der on  the  east  side  of  the  car,  and  it  was  the  most  convenient  place  to  alight. 
The  switch-stand  had  stood  for  fourteen  years,  and  was  above  ground,  though  a 
gfround-switch  would  have  answered  every  purpose.  Plaintiff  had  worked  in  the 
yard  for  seven  or  eight  days,  but  had  not  noticed  the  x>osition  of  the  switch-stand 
relative  to  the  track.  Held,  that  a  finding  that  defendant  was  negligent  would  not 
be  disturbed. 

2.  Same— CONTRIBUTORT  NBaLIGENCB. 

Neither  will  a  finding  that  plaintiff- was  not  guilty  of  contributory  negligence  be 
disturbed. 
8.  Same — Assumption  of  Risk. 

The  peril  arising  from  such  switch-stand  was  not  one  assumed  by  plaintiff  on  en- 
tering defendant's  service. * 

Appeal  from  First  district  court;  before  Justice  Henderson. 

Action  for  personal  injuries,  by  Ralph  A.  Pidcock  against  the  Unior 
Pacific  Railway  Company.  This  was  a  judgment  for  plaintiff,  and  defendant 
appeals. 

P.  L.  Williams  and  W.  Van  Cott,  for  appellant.  P.  H.  Emerson^  for  re 
spondent. 

Zane,  C.  J.  This  action  was  brought  to  recover  damages  for  injuries  suf 
fered  by  the  plaintiff  because  of  defendant's  negligence.  The  plaintiff  had 
been  in  the  employ  of  the  defendant,  at  the  time  of  the  injury,  six  or  seven 
months,  acting  as  brakeman  or  switchman  in  placing  cars  in  the  yard,  and 
in  making  up  trains.  He  had  been  so  acting,  during  the  night,  until  six  oi 
seven  days  before  the  injury,  and  the  remaining  time  during  the  day.  On 
the  10th  day  of  September,  1886,  the  plaintiff,  under  the  direction  of  J.  H. 
Frawley,  his  foreman,  was  engaged  in  moving  five  flat  cars  loaded  with  salt 
from  the  main  track  to  house  2  track.  As  the  train  was  moving  south,  at 
eight  or  ten  miles  an  hour,  plaintiff  was  directed  by  Frawley  to  throw  house  2 

'As  to  the  servant's  assumption  of  the  risks  of  his  employment,  see  Judkins  v.  RaU- 
road  Co.,  (Me.)  14  AtL  Rep.  735,  and  note;  Railroad  Co.  v.  8ims,  (Ga.)  7  S.  E.  Rep.  170, 
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switch,  and  catch  the  cars  as  they  might  come  down.  In  obeying  this  order, 
plaintiff  passed  to  the  rear  and  east  side  of  the  car  on  which  they  were  riding, 
and  got  down  upon  a  step»  and  stood  with  one  foot  resting  on  some  part  of 
the  truck,  with  his  face  to  the  car,  and  leaning  against  it,  with  his  arms  over 
the  side  board,  ready  to  get  off  on  reaching  some  convenient  place.  While  in 
that  position,  the  bulge  of  the  stand  of  a  switch  leading  to  the  weighing 
scale  struck  him  near  the  liip,  and  knocked  him  off.  His  left  hand  went  un- 
der the  wheel,  and  was  so  crushed  that  it  became  necessary  to  amputate  the 
arm  about  half  way  between  the  hand  and  the  elbow.  The  distance  from  the 
bulge  of  the  switch-stand  to  the  side  of  the  car  was  nine  or  ten  inches.  The 
defendant's  printed  rules  to  govern  train-men  and  others  in  its  employ  were 
given  in  evidence,  with  the  certificate  of  the  defendant's  superintendent  that 
plaintiff  had  been  examined  on  them.  Of  these  rules  the  one  hundred  and 
fifty-fifth  is  as  follows:  "No  wood,  timber,  freight,  or  material  of  any  kind 
will  be  allowed  within  six  feet  of  the  main  track.  No  buildings  of  any  de- 
scription will  be  allowed  nearer  than  six  feet  to  the  main  track,  nor  nearer 
than  five  feet  to  any  side  track.  Trees  or  other  obstructions  liable  to  fall  on 
the  track  must  be  immediately  cut  down  or  removed."  The  plaintiff  said 
that  be  knew  of  this  rule,  and  expected  to  find  the  track  clear;  that  he  knew 
there  was  a  switch-stand  there,  but  did  not  know,  and  had  never  been  in- 
formed, that  it  was  so  near.  The  evidence  showed  that  most  of  the  work  in 
the  yard  was  done  on  the  west  side,  but  that  sometimes  the  men  rode  on  the 
east  side.  It  did  not  appear,  however,  that  plaintiff  had  ridden  or  gotten  off 
on  that  side  before.  The  ground  on  the  west  side  of  the  track  was  level,  and 
the  grade  was  above  the  level  of  the  ground  on  the  east  side;  but  the  switch 
that  the  plaintiff  was  ordered  to  throw  was  three  or  four  rods  east  of  the 
track  on  which  the  plaintiff  was  when  tlie  order  was  given.  The  switch- 
stand  had  been  placed  by  the  defendant  about  14  years  before.  The  case  was 
tried  by  a  jury,  who  found  the  issues  for  the  plaintiff,  and  assessed  his  dam- 
ages at  the  sum  of  $5,000.  The  defendant  entered  a  motion  for  a  new  trial, 
which  was  overruled  by  the  court,  and  judgment  was  entered  on  the  verdict. 
From  that  judgment,  and  from  the  order  denying  a  new  trial,  the  defendant 
appealed.  It  assigns  as  error  that  the  evidence  was  Insufficient  to  authorize 
the  verdict,  first,  because  it  did  not  show  negligence  causing  the  injury  on 
the  part  of  the  defendant. 

The  presumption  is  that  switchmen  were  expected  to  get  down  the  east 
side  of  the  car,  because  a  ladder  was  placed  there  for  them  to  get  down  on, 
and  it  was  the  most  convenient  place  for  the  plaintiff  to  get  off  the  car  to  set 
the  switch  that  he  was  directed  to  throw.  It  was  natural  for  him  to  get  off 
at  the  most  convenient  point,  although  it  was  not  as  level  as  it  was  on  the 
other  side  of  the  track.  He  would  hardly  be  expected  to  get  off  on  the  west 
side,  and  wait  until  the  train  had  passed,  in  order  to  throw  a  switch  on  the 
east  side.  The  defendant  should  have  anticipated  that  switchmen  or  other 
persons  might  deem  it  convenient  to  be  on  the  ladder  when  passing  the  switch, 
and  without  observing  or  thinking  that  it  was  dangerous  to  be  upon  it.  The 
officer  or  agent  of  the  company,  whose  duty  it  was  to  locate  switches,  ought 
to  have  used,  as  a  reasonable  man,  sutTicient  forethought  to  have  anticipated 
danger  from  a  switch-^tand  within  nine  or  ten  inches  of  the  side  of  a  passing 
car.  In  the  control  of  dangerous  agencies  great  care  should  be  used  with  re- 
spect to  human  life  and  personal  safety.  It  appears  from  the  evidence  that 
the  switch-stand  erected  above  the  ground,  as  this  one  was,  was  not  necei^ 
sary,  and  that  a  ground-switch  would  have  answered  every  purpose.  By  for- 
bidding, as  it  did  in  rule  155.  the  placing  of  any  freight,  material,  or  building 
of  any  kind  within  six  feet  of  the  main  track,  and  within  five  feet  of  any  side 
track,  the  defendant  indicated  a  belief  that  any  solid  object  standing  along- 
side of  the  track,  in  the  form  of  a  switch-stand  or  otherwise,  within  six  feet 
of  the  main  track,  or  within  five  feet  of  a  side  track,  was  dangerous,  and  that 
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due  care  and  caution  required  such  prohibition.  The  jury  was  authorized  to 
And  from  the  evidence  that  the  switch-stand  in  question  was  in  dangerous 
proximity  to  the  track,  and  that  defendant  knew  it,  because  it  was  placed  by 
the  defendant  where  it  was  about  14  yeai-s  before  the  time  of  the  inj  ury,  and  had 
been  permitted  to  stand  there  ever  since.  Therefore  the  evidence  warranted 
the  jury  in  finding  tliat  defendant  was  guilty  of  negligence. 

In  the  case  Railroad  Co,  v.  Russell,  91  III.  298,  the  court  held  it  to  be  cul- 
pable negligence  in  the  railroad  company  to  permit  a  telegraph  pole  to  stand, 
for  three  years,  within  18  inches  of  freight  cars  passing  on  a  side  track,  so 
that  a  brakeman  descending  from  the  top  of  such  a  passing  car,  in  the  per- 
formance of  his  duty,  was  thrown  from  the  car  by  a  pole,  and  killed.  In  per- 
mitting an  awning  frame  to  project  18  inches  from  a  station-house,  even  with 
and  about  18  inches  above  the  inside  edge  of  a  car  passing,  the  court  held  that 
the  company  was  guilty  of  negligence.  Railroad  Co,  v.  Welcht  52  111.  183.  In 
another  case  the  court  held  that  the  company  was  negligent  in  permitting  a 
beam  of  a  bridge  to  be  so  low  as  to  strike  the  head  of  a  man  standing  on  the 
top  of  a  caboose.  Railroad  Co,  v.  Irwin,  16  Pac.  Rep.  146.  The  defendant 
also  claims  that  plaintiff  was  guilty  of  negligence,  without  which  the  injury 
complained  of  would  not  have  occurred.  The  plaintiff  testified  in  substance 
that  he  knew  there  was  a  switch-stand  in  the  vicinity,  but  had  never  been  in- 
fo'rmed,  and  did  not  know,  that  it  was  near  enough  to  the  track  to  strike  a 
person  getting  down  as  he  was;  that  he  liad  worked  in  the  yard,  in  the  day- 
time, seven  or  eight  days ;  that  his  attention  had  never  been  directed  to,  nor 
had  he  ever  noticed,  its  position  with  respect  to  the  track;  that  he  knew  that 
he  was  on  the  main  line,  and  was  familiar  with  rule  155,  and  understood  it 
to  mean  that  no  obstruction  should  be  within  six  feet  of  the  track.  It  also 
appears  that  there  was  a  number  of  tracks  on  the  west  side,  and  his  work 
had  been  done  there;  that  his  face  was  turned  towards  the  west,  as  it  naturally 
would  be,  in  getting  down  on  the  ladder  on  the  east  side.  Under  these  cir- 
cumstances, ought  the  plaintiff  to  have  known  of  the  dangerous  proximity  of 
the  switch-stand  to  the  track?  Ought  he  to  have  seen  the  danger,  and  avoided 
the  injury?  It  was  the  duty  of  another  agent  of  the  road  to  locate  switch- 
stands,  and  to  see  that  the  track  was  clear,  so  that  brakemen  and  switchmen 
could  discharge  their  duties  without  any  unnecessary  risk  therefrom.  We 
are  not  prepared  to  hold  that  a  switchman,  with  the  experience  and  oppor- 
tunities of  observation  that  plaintiff  possessed,  and  with  such  care  as  prudent 
switchmen  ordinarily  exercise,  might  not  h;«ve  failed  to  discover  the  danger 
to  which  the  plaintiff  was  exposed.  The  f  ui-thest  we  can  go  is  to  say  that 
reasonable  men  may  honestly  differ  as  to  the  effect  of  the  evidence,  and  dis- 
agree as  to  its  sufficiency  to  show  contributory  negligence;  and,  that  being 
so,  it  was  within  the  province  of  the  jury  to  decide,  and  we  cannot  say  that 
the  court  below  erred  in  refusing  to  set  aside  their  finding  as  to  thatquestion. 

It  is  said,  however,  that  the  peril  was  one  assumed  by  the  plaintiff  on  en- 
tering the  service  of  defendant.  It  is  true  that  the  company  was  not  liable 
for  the  ordinary  risks  incident  to  plaintiff's  employment,  or  to  such  dangers 
as  he  might  have  known  and  avoided  in  the  use  of  reasonable  diligence.  But 
he  did  not  assume  such  risks  as  without  fault  on  his  part  he  might  be  ex- 
posed to  by  the  negligence  of  the  defendant.  In  the  case  of  Htdlehan  v.  Rail- 
road Co,,  32  N.  W.  Rep.  529,  it  appeared  the  plaintiff,  a  switchman,  struck 
his  toe  against  a  piece  of  wood  allowed  to  lie  along  the  track,  and  was  thrown 
down  and  injured  by  a  car  that  he  was  attempting  to  couple.  The  court  said: 
"The  evidence  shows  that  the  plaintiff,  when  be  received  the  injuries,  had 
only  been  in  the  defendant's  employ  as  a  brakeman  about  two  weeks;  that  he 
knew  there  was  wood  scattered  along  the  tracks  near  the  wood-pile  on  the 
road,  but  that  he  had  not  noticed  that  wood  was  scattered  along  the  track  at 
the  place  he  was  injured.  *  *  *  His  evidence  shows  that  he  had  a  gen- 
eral knowledge  of  the  neglect  of  the  company  in  keeping  its  tracks  cleiir  about 
v.lQp.no.S— 13 
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its  wood-yards.  There  is,  however,  no  evidence  showing  his  knowledge  of 
the  condition  of  the  track  at  the  place  where  the  injury  occurred.  This  evi- 
dence is  not  conclusive  upon  tlie  plaintiff  that  he  assumed  all  risk  which  arose 
from  such  neglect  of  the  company.  Even  had  lie  known  of  the  existence  of 
the  wood  lying  along  the  side  of  the  track  at  the  place  where  he  was  injured, 
it  would  not  be  conclusive  against  him.  He  might  have  a  general  knowledge 
of  the  defects  of  the  road,  but  may  not  have  had  such  knowledge  of  the  dan- 
gerous character  of  such  obstructions  as  to  absolutely  charge  him  with  the  as- 
sumption of  all  risk  arising  from  such  obstructions.  Notwitlistanding  his 
knowledge  of  the  fact  of  the  obstruction,  still  it  was  a  question  for  the  jury 
whether  he  was  guilty  of  negligence  in  remaining  .in  the  employ  of  the  de- 
fendant after  such  knowledge.  For  this  reason,  and  because  there  was  no 
evidence  that  he  had  knowledge  of  the  particular  obstruction  which  caused 
the  injury,  we  cannot  say  that  the  verdict  of  the  jury  upon  this  question  is 
against  the  evidence. "  In  the  case  of  Railroad  Co.  v.  Irtjoiny  supra,  the  court 
said:  *'It  is  true  that  he  had  run  over  the  road,  and  through  the  bridge,  daily, 
for  three  months  preceding  the  accident.  He  knew  of  the  existence  of  the 
bridge,  and  that  it  was  constructed  with  overhead  timbers;  but  it  does  not 
necessarily  follow  that  he  was  acquainted  with  the  proximity  of  the  braces  to 
the  top  of  the  caboose  or  cars.  When  lie  entered  the  service  of  the  company, 
he  assumed  the  ordinary  risks  incident  to  the  service,  and  if  he  enters  or  con- 
tinues in  the  service  with  a  knowledge  of  the  risk  or  danger,  and  without  ob- 
jection, he  must  abide  the  consequences.  *  *  *  The  law,  however,  does 
not  require  that  an  employe  shall  know  of  all  defects  or  obstructions  that  may 
exist  on  the  road,  or  in  the  service  in  which  he  is  engaged.  And  it  cannot  be 
said  that  the  peril  in  this  case  was  so  obvious  and  patent  that  Irwin  must  have 
known  it.  He  had  a  right  to  assume  that  the  company  had  done  its  duty  and 
placed  its  track  in  such  a  condition  that  he  could  perform  his  duties  with  rea- 
sonable safety.  '*  To  the  same  effect  are  Railroad  Co,  v.  Russell,  stipra;  Rail- 
road Co,  V.  Welch,  supra;  and  White  v.  Worsted  Co,,  11  N.  E.  Bep.  75.  In- 
asmuch as  our  view  of  the  law  accords  with  the  cases  cited,  we  will  not  ex- 
tend this  opinion  by  adding  a  consideration  of  numerous  other  cases  to  which 
reference  was  made  in  the  argument  of  counsel.  Other  errors  are  assigned 
on -this  record,  but  we  do  not  find  any  of  them  sufficient  to  authorize  a  re> 
versal.    Therefore  we  affirm  the  judgment  of  the  court  below. 

Hbndebsok  and  Bobeman,  JJ.,  concur. 

(5    Utah,   618) 

United  States  v.  Keeshaw. 

(Supreme  Court  of  Utah,    August  27, 1888.) 

L  ADm/TBRT—BviBENOE—AccoMPLiCB— Polygamous  WiF]B~-Ck>BROBORATiov. 

On  an  Indictment  for  adultery,  it  was  shown  that  the  person  with  whom  the  adol- 
tery  was  committed  was  defendant's  recognized  polygamous  wife,  by  whom  he  had 
had  two  children.  She  had  resided  on  property  owned  by  defendant*  and  on  her  re 
turn  from  an  extended  absence,  she  again  resided  on  the  property,  which  was  near 
the  residence  of  defendant's  le^al  wife,  and  nothing  seemed  to  have  ooourred  to 
change  the  relationship  between  her  and  defendant.  Held,  that  her  testimony  as 
to  the  commission  of  the  offense  was  sufficiently  corroborated  to  warrant  a  convio- 
tion  under  the  criminal  procedure  act,  %  278,  (Laws  Utah  1878,  p.  118,)  which  pro- 
vides that  a  conviction  cannot  be  had  on  the  testimony  of  an  aooomplice,  unless  cor- 
roborated by  other  evidence  which  in  itself  tends  to  connect  the  defendant  with  the 
commission  of  the  offense. 

2.  l2a)iCTMENT— Allegation  of  Venub. 

In  Utah,  naming  the  district  in  which  the  offense  was  committed  is  a  sufficient 
allegation  of  venue  in  an  indictment,  and  where  it  alleges  the  county  the  allegation 
is  surplusage,  and  it  is  immaterial  that  the  evidence  does  not  sustdii  iL 
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Appeal  from  disttict  court,  First  district;  before  Justice  Hjsndersokv 
J.  N,  Kimball,  for  appellant.    G»  8.  Peters,  for  the  United  States. 

BoREMAN,  J.  The  defendant  was  indicted  for  adultery,  was  found  guilty, 
and  sentenced  loimprLsonment  in  the  penitentiary, — a  motion  for  a  new  trial 
having  been  made  and  overruled.  Defendant  has  appealed,  both  from  the 
judgment  and  from  the  order  overruling  the  motion  for  a  new  trial.  The  de- 
fendant contends  tliat  Mary  E.  Ramsden,  the  person  with  whom  the  adultery 
was  charged  to  have  been  committed,  was  an  accomplice.  If  he  committed  the 
offense;  that  her  testimony  was  the  only  testimony  as  to  the  act  for  which  he 
was  convicted ;  and  that  she  was  not  corroborated  by  other  evidence  which,  in 
itself,  tended  to  connect  him  with  the  commission  of  the  offense.  Our  stat« 
ute  provides  that  "a  conviction  cannot  be  had  on  the  testimony  of  an  accom- 
plice, unless  he  is  corroborated  by  other  evidence  which,  in  itself,  and  with- 
out the  aid  of  the  testimony  of  the  accomplice,  tends  to  connect  the  defendant 
with  the  commission  of  the  offense;  and  the  corroboration  is  not  sufficient  if 
it  merely  shows  the  commission  of  the  offense,  or  the  circumstances  thereof.*' 
Crim.  Proc.  Act,  §  273.  (Laws  1878,  p.  118.)  The  testimony  of  Rose  W.  Ker- 
shaw shows  that  Mary  E.  Ramsden  is  the  recognized  polygamous  wife  of  the 
defendant;  that  she  has  had  two  children  by  the  defendant,  the  one  four  years 
old,  and  the  other  two  years  old;  that  in  the  family  they  are  recognized  as  the 
children  of  the  defendant;  that  she  has  resided  on  property  owned  by  the  de- 
fendant, and  that,  upon  her  return  after  an  extended  absence  in  Rich  county, 
she  went  back  to  reside  in  property  of  the  defendant,  on  his  farm,  and 
about  half  a  block  from  the  residence  of  the  legal  wife  of  defendant,  and  where 
he  was  living.  It  does  not  appear  that  the  defendant  made  any  objection  to 
Mary's  return  to  the  residence  on  the  farm,  and  nothing  seemed  to  have  oc- 
curred to  change  the  relationship  between  the  defendant  and  Mary,  or  that 
anything  had  occurred  to  which  he  had  taken  exceptions.  The  presumption 
from  all  the  circumstances  would  be  that  the  relationship  that  had  existed 
prior  to  that  time  between  Mary. and  the  defendant  continued,  and  they  point 
to  him  as  the  probable  father  of  Mary's  then  unborn  child.  The  facts  tend 
to  connect  the  defendant  with  the  commission  of  the  offense,  aside  from  the 
testimony  of  Mary  herself.  The  facts  given  in  evidence  by  Rose  W.  Kershaw 
thus  corroborated  Mary  as  to  defendant's  guilty  connection  with  her. 

The  indictment  charged  that  the  offense  was  committed  "in  the  said  dis- 
trict, territory  aforesaid,  and  within  the  jurisdiction  of  this  court,  to- wit,  m 
the  county  of  Weber  and  territory  of  Utah."  The  court  instructed  the  jury 
that  before  they  could  find  the  defendant  guilty  the  prosecution  mustsliow 
beyond  a  reasonable  doubt  that  the  defendant  had  "had  sexual  intercourse 
Vith  Mary  £.  Ramsden  in  the  county  of  Weber,  in  this  territory  and  dis- 
trict." 

The  words  "in  the  county  of  Weber,"  in  the  indictment,  were  not  descrip- 
tive of  the  offense,  but  were  pleaded  as  venue;  and  naming  the  district  is  suf- 
ficient venue.  If  the  offense  had  been  committed  anywhere  in  the  district  it 
was  sufficient.  It  was  not  necessary  that  it  be  proved  to  have  been  committed 
In  any  particular  county  of  the  district.  The  statement  of  the  name  of  the 
county,  in  the  indictment,  was  therefore  unnecessary,  and  might  he  treated 
as  surplusage.  The  fact  that  the  court  instructed  the  jury  that  they  must 
find  that  the  offense  was  committed  "in  the  county  of  Wel>er,"  before  finding 
a  verdict  of  guilty,  was  an  error  which  did  the  defendant  no  injury  or  damage; 
and  if  the  evidence  did  not  support  the  allegation,  and  if  the  jury  had  disre- 
garded that  part  of  the  instruction,  it  would  be  no  ground  for  setting  the  ver- 
dict aside,  or  for  reversing  the  order  or  judgment  of  the  court  below.  There 
cannot  be  said  to  be  any  legal  variance  between  the  proof  and  the  allegation 
when  the  allegation  is  immaterial,  and  may  be  treated  as  surplusage.  We 
see  no  error  in  the  action  of  the  court  below  in  overruling  the  motion  for  a 
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new  trial,  or  in  giving  judgment  against  the  defendant.    The  order  and  judg- 
ment of  the  court  below  are  affirmed." 

Zan£»  C,  J.,  and  Henderson,  J.,  concur. 


Larson  v.  Utah  &  N.  By.  Co. 

{Supreme  Court  of  Utah.    August  27, 1888.) 
Appeal— Notice— Entitled  and  Filed  in  Wrono  Cause— Mistake. 

No  notice  of  appeal  or  undertakings  was  filed  in  the  case  at  bar,  but  by  mistake 
the  notice  and  undertaking  intended  to  be  filed  were  entitled  and  filed,  in  another 
case,  with  which  the  party  attempting  to  appeal  was  not  connected.  Held,  that  it 
was  not  a  case  of  defective  notice  and  undertaking,  but  of  an  entire  absence,  which 
could  not  be  supplied. 

*    Appeal  from  district  court,  First  district;  before  Justice  Henderson. 

P.  X.  Williams  and  W,  Van  Cott,  for  appellant.  Thos,  Maloney,  for  re- 
spondent. 

BoREMAN,  J.  This  is  an  action  brought  before  a  United  States  commis- 
sioner to  recover  the  value  of  a  horse  alleged  to  have  been  negligently  killed 
by  appellant.  The  plaintiff  recovered  judgment  in  the  commissioner's  court. 
Prom  such  judgment  the  appellant  claims  to  have  appealed  to  the  district 
court.  In  the  district  court  a  motion  was  made  to  dismiss  the  appeal,  and 
the  same  was  dismissed.  From  the  judgment  of  the  district  court  dismissing 
the  appeal  the  defendant  has  appealed  to  this  court.  The  motion  to  dismiss 
the  appeal  from  the  commissioner's  court  is,  among  other  things,  based  upon 
the  ground  that  no  appeal  was  ever  taken;  that  no  notice  of  appeal  or  under- 
taking was  ever  filed  by  the  defendant.  The  notice  of  appeal  filed  was  not  in 
the  case  at  bar,  but  in  the  case  of  the  same  plaintiff  against  the  Union  Pacific 
Railway  Company.  No  notice  of  appeal  or  undertaking  entitled  in  the  pres- 
ent case  was  ever  filed.  Before  tiie  motion  to  dismiss  was  heard  in  the  dis- 
trict court,  the  defendant  offered  to  give  notice  and  undertaking  entitled  in 
the  proper  case,  claiming  that  the  wrong  entitling  of  the  original  notice  and 
undertaking  was  through  mistake,  A  notice  or  undertaking  that  is  defective 
may,  perhaps,  be  amended,  or  the  place  supplied  by  a  new  notice  and  a  new 
undertaking;  but  when  no  notice  and  no  undertaking  are  filed,  we  see  no  rea- 
son to  have  their  places  supplied.  To  entitle  one  to  amend  there  must  be 
something  to  be  amended.  A  defect  may  be  cured,  but  an  entire  absi^nce  can- 
not be  supplied.  It  is  claimed  by  defendant,  however,  that  the  notice  and 
undertaking  of  an  appeal  from  the  commissioner's  court,  in  the  present  case, 
were  not  nullities,  but  simply  defective,  and  that  therefore  the  defendant  wae 
entitled  to  amend.  The  notice  of  appeal  was  taken  in  the  case  of  Larson  v. 
The  Onion  Pacific  Railway  Corhpany,  The  undertaking  was  similarly  en- 
titled. There  was  nothing  in  the  notice  or  undertaking  to  show  that  they 
were  in  the  case  against  "The  Utah  &  Northern  Railway  Company."  These 
were  distinct  organizations.  The  sureties  on  the  undertaking  would  not  be 
bound  to  plaintiff  on  any  judgment  against  the  defendant.  The  affidavits 
show  that  the  wrongful  entitling  was  a  mistake,  and  we  have  no  doubt  it  was; 
but  that  is  not  the  fault  of  the  plaintiff.  He  was  entitled  to  have  a  notice 
and  bond  filed  within  the  specified  time.  None  were  filed.  After  such  period 
specified  in  the  statute,  the  defendant  was  not  entitled  to  take  an  appeal,  es- 
pecially where  the  opposite  party  was  not  at  fault.  The  dismissal  by  the  dis- 
trict court  of  the  appeal  from  the  commissioner's  court  was  not  an  error. 
The  judgment  of  the  district  court  is  affirmed. 

Zane,  C.  J.,  and  Henderson,  J.»  concur. 
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(5  Utah,   621) 

United  States  «.  Harris. 
{Suvreme  Court  of  Utah,    August  27, 1888.) 

1.  Bigamy— PoLYGAMr— Plural  Marriage— Evidence— Sufficienot. 

On  a  trial  for  polygamy  there  was  evidence  tending  to  show  cohabitation  with  the 
alleged  plural  wife,  admissions  of  defendant,  and  recognition  by  him  of  the  mar- 
riage relation,  and  the  alleged  plural  wife's  testimony  might  have  been  construed 
to  show  an  agreement  to  be  husband  and  wiie  from  the  time  the  agreement  was 
made  and  the  cohabitation  began.  Held,  that  a  finding  of  the  jury  that  there  was 
a  plural  marriage  would  not  be  disturbed. 

2.  Same- Marriage— What  Constitutes. 

The  court  instructed  that  the  jury  might  consider  the  fact  of  cohabitation  as  bear- 
ing on  the  question  of  marriage,  together  with  the  other  circumstances  of  the  case, 
and  give  it  such  weight  as  they  considered  it  entitled  to.  Held  not  error,  although 
the  evidence  tended  to  show  occasional  acts  of  intercourse  before  the  alleged  qiar- 
riage,  especially  as  it  also  tended  to  show  open  recognition  by  the  parties  of  the 
marriage  relation,  and  continuous  cohabitation  as  husband  and  wife  only  thereafter. 

Appeal  from  district  court.  Third  district;  before  Chief  Justice  Zanb, 
Arthur  Brovon,  for  appellant*     Geo,  IS.  PeterSt  for  the  United  States. 

Henderson,  J.  The  defendant  was  convicted,  in  the  Third  district  court, 
of  the  crime  of  polygamy.  He  made  a  motion  for  a  new  trial,  which  was  over- 
ruled. Judgment  was  passed,  and  he  appeals  to  this  court  from  the  order 
overruling  his  motion  for  a  new  trial,  and  from  the  judgment. 

Tlie  motion  for  a  new  trial  was  made  upon  the  ground  that  the  evidence 
did  not  justify  the  verdict.  The  jury  are  the  judges  of  the  facts,  and  in  order 
to  justify  tiiis  court  in  reversing  the  order  refusing  a  new  trial  it  must  appear 
that  there  was  an  entire  absence  of  evidence,  or  that  tlie  evidence  so  clearly 
preponderates  in  favor  of  the  prisoner  as  to  suggest  the  possibility  that  the 
verdict  was  the  result  of  misapprehension  or  partiality.  It  is  not  enough  that 
the  couit  might  have  arrived  at  a  different  result.  People  v.  Ah  Loy,  10  Cal, 
301;  Mengis  v.  Manufacturing  Co.,  10  Fed.  Rep.  665;  2  Grab.  &  W.  New 
Trials,  80;  Hil.  New  Trials,  92,  g  13.  It  is  contended  that  the  testimony 
failed  to  show  a  marriage  in  form  with  the  plural  wife  in prassenti,  as  distin- 
guished from  a  promise  to  become  husband  and  wife  in  the  future.  There 
was  evidence  tending  to  show  coliabitation.  Admissions  of  the  defendant, 
and  recognition  by  him  of  tlie  marriage  relation,  and  the  testimony  of  the 
plural  wife,  may  possibly  be  construed  to  show  an  agreement  to  be  husband 
and  wife  from  the  time  the  agreement  was  made  and  the  cohabitation  began; 
and,  under  all  the  circumstances  of  the  case,  we  are  not  prepared  to  say  that 
the  jury  were  not  warranted  in  finding  that  the  plural  marriage  was  estab- 
lished, although  the  verdict  would  have  been  much  more  satisfactory  to  us  on 
this  evidence  if  it  had  been  the  other  way.  But  we  think  it  is  a  matter  within 
the  province  of  the  jury,  who  saw  the  witnesses,  and  are  the  judges  of  the 
facts,  and  that  we  cannot  disturb  tlieir  tinding.  It  is  also  claimed  that  the 
court  erred  in  charging  the  jury  that  *'they  might  take  the  facts  of  cohabita- 
tion, and  the  birth  of  a  child,  as  proofs  of  marriage,  it  being  a  conceded  fact 
that  illicit  intercourse  had  been  carried  on  both  before  and  after  the  alleged 
marriage  ceremony. "  The  proofs  tended  to  show  that  occasional  acts  of  illicit 
intercourse  t(>ok  place  between  the  parties,  the  defendant  and  the  alleged 
plural  wife,  before  the  alleged  marriage,  and  that  after  the  marriage  they  lived 
together  as  husband  and  wife,  and  that  a  child  was  begotten  and  born,  and  the 
court  below  instructed  the  jury  that  "*  ♦  *  you  have  a  right,  gentle- 
men of  the  jury,  to  take  into  consideration  any  circumstances  in  evidence 
which  in  your  judgment  tend  to  prove  or  disprove  the  marriage.  You  have 
a  right  to  take  into  consideration,  in  determining  whether  a  marriage  contract 
was  made,  such  as  I  have  stated  to  you,  the  fact,  if  you  believe  it  from  the 
evidence,  that  they  did  cohabit,  and  that  a  child  was  born  as  the  result  of  that 
cohabitation.    You  have  a  right  to  take  those  circumstances  into  considera- 
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lion,  if  you  believe  fchat  they  did  actually  cohabit,  and  that  a  child  was  born 
in  consequence  of  it;  but  the  cohabitation  and  birth  of  the  child  would  not 
amount  to  marriage  in  itself.  *  *  *  In  weighing  the  evidence,  you  should 
consider  it  all  together,  and  give  to  each  part  such  weight  as  you  think  it  is 
entitled  to  under  all  the  circumstances  in  evidence.  It  is  not  proper  to  pick 
up  any  particular  portion  of  the  evidence,  and  give  it  undue  weight;  to  take 
into  consideration  some  portion  of  the  testimony,  and  leave  out  of  view  some 
other;  but  you  should  consider  it  all  together.  *  *  *"  Taking  these  in- 
structions together,  the  jury  were  told  that,  with  all  the  other  circumstances 
of  the  case,  they  might  consider  the  fact  of  cohabition  as  bearing  upon  the 
question  of  marringe,  and  give  it  such  weight  as  they  thought  it  ought  to  have. 
And  this,  we  think,  was  proper,  especially  in  view  of  the  fact  that,  while  the 
evidence  tended  to  show  occasional  acts  of  intercourse  before  the  alleged  mar- 
riage, it  tended  to  show  open  recognition  by  the  parties  themselves  of  the  mar- 
riage relation,  and  Continuous  cohabitation  as  husband  and  wife  only  there- 
afteF.  We  think  the  case  was  fairly  given  to  the  jury,  and  that  we  cannot 
disturb  the  verdict.    The  judgment  and  order  appealed  from  are  affirmed. 

Zane,  C.  J.,  and  Boreman,  J.,  concur. 

(S  Utah,  624)  

Gbescemt  Min.  Co.  v.  Wasatch  Min.  Co. 
(Supreme  Court  of  Utah.    August  27, 1888.) 

1.  Mikes  akd  Miking— Conveyance— Description — Property  Included. 

An  agreenieDt  to  convey  mining  claims  referred  to  another  instrument  for  a  de- 
scription of  the  property.  Such  instrument  described  the  property  first  by  metes 
and  bounds,  and  tbon  as  '^mineral  entries  Nos.  87  and  88,  lots  40  and  41,  and  patented 
as  the  "Walker  and  Walker  extension  and  Buckeye  mining  claims. "  Mineral  entries 
Nos.  87  and  88,  lots  40  and  41,  and  the  description  by  metes  and  bounds,  included  the 
land  in  controversy,  which  was  not  covered  by  the  patent,  but  the  remainder  of  the 
description  did  not  include  it.  Held,  that  the  contract  covered  the  entire  claims, 
including  the  land  in  controversy. 

2.  Samb— Deed— Reformation. 

It  was  shown  that  the  claims.  Including  the  land  in  controversy,  were  all  the 
property  owned  by  defendant,  and  had  always  been  known  as  the  ^Walker  and 
Walker  Extension**  and  "Buckeye  Mining  Claims;"  that  the  discovery  points  of 
both  claims  were  within  the  disputed  grounds ;  that  maps  and  plats  were  used  by 
the  parties  in  their  negotiations  prior  to  the  contract,  plainly  indicated  this:  that 
the  price  agreed  to  be  paid  was  at  the  rate  of  five  dollars  per  share  of  defendant's 
capital  stock,  which  represented  the  entire  property.  In  the  negotiations  the  prop- 
erty was  referred  to  as  being  in  litigation  in  a  certain  action,  and  while,  strictly 
speaking,  the  land  in  dispute  was  not  involved  in  that  action,  tne  parties  evidently 
regarded  the  entire  property  as  being  in  dispute.  Held,  that  it  was  the  intention 
of  the  parties  to  include  the  disputed  land  in  the  contract,  and  that  the  deed  exe- 
cuted under  it  should  embrace  the  land. 
&  Same— Reformation— Waiver  of  Defects. 

The  complaint  for  the  reformation  of  such  deed  alleged  that  it  was  made  by  de- 
fendant in  execution  of  his  contract  to  convey.  Defendant  did  not  demur,  and  by 
answer  and  cross-complaint  brought  all  the  facts  with  reference  to  the  conditions 
of  the  contract  before  the  court,  and  made  no  objection  to  the  evidence  taken.  Held, 
that  his  objection,  made  for  the  first  time  in  the  supreme  court,  that  the  conditions 
upon  which  the  deed  was  to  be  delivered  had  not  been  performed,  and  that  plaintiff 
had  not  specifically  set  out  other  conditions  claimed  to  have  been  accepted  in  their 
stead,  was  too  late. 

Appeal  from  Third  district  court;  before  Chief  Justice  Zane. 

Action  by  the  Crescent  Mining  Company  against  the  Wasatch  Mining  Com- 
pany for  the  reformation  of  a  deed  executed  by  defendant  to  plaintifiP.  There 
was  a  judgment  for  plaintiff,  and  defendant  appeals. 

W,  H.  Dhkson,  J,  G.  Sutherland,  and  Bennett^  KirkpaMck  *  Bradley^ 
for  appellant.    JR.  N.  Baskin  and  P.  L,  Williams,  for  respondent. 

Henderson,  J.  The  complaint  in  this  case  is  tiled  to  obtain  a  reformation 
of  a  deed  made  September  1,  1886,  by  the  defendant  to  the  plaintiff,  so  as  to 
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include  2.55  acres  of  ground  not  included  therein.  The  premises  in  dis- 
pute are  located  in  the  Uintah  mining  district,  and  are  part  of  what  is  known 
as  the  "Walker  and  Walker  Extension"  and  "Buckeye  Mining  Claims,"  as 
located.  The  material  facts,  as  shown  by  the  pleadings  and  testimony,  are  as 
follows:  The  Walker  and  Walker  extension  and  Buckeye  mining  claims  were 
first  located  as  contiguous  and  adjacent  properties.  Thereafter,  what  is  known 
as  the  "Pinyon  and  Pinyon  Extension  Mining  Claim"  was  located,  and  diag- 
onally traversed  one  end  of  the  said  Walker  and  Walker  extension  and  Buck- 
eye claims,  thereby  creating  an  interference  with  said  last-named  claims,  the 
area  of  such  interference  being  2.55  acres  of  land,  and  being  the  premises 
here  in  dispute.  The  owners  of  the  Pinyon  and  Pinyon  extension  claim  first 
made  application  for  their  patent,  which  was  issued  to  them  October  18, 1873, 
describing  the  property  by  metes  and  bounds;  and  by  mistake  and  inadvert- 
ence the  said  application  and  the  patent  also  included  the  said  area  of  inter- 
ference which  belonged  to  the  Walker  and  Walker  extension  and  Buckeye 
claims.  After  such  location  of  said  Walker  and  Walker  extension  and  Buck- 
eye claims,  the  owners  thereof  incorporated  and  thereby  formed  the  defendant 
company,  and  transferred  by  such  incorporation  said  mining  claims  to  said 
defendant.  Thereafter  the  defendant  made  application  for  patents  to  its  said 
claims,  whereupon  the  said  mistake  in  the  application  and  patent  to  the  own- 
ers of  the  Pinyon  and  Pinyon  extension  claim  was  discovered,  and  the  defend- 
ant at  once  made  claim  to  the  owners  of  the  Pinyon  and  Pinyon  extension, 
and  asserted  their  ownership  and  right  to  the  area  of  interference,  and  this 
claim  and  right  was  acknowledged;  and  to  correct  said  mistake  in  such  appli- 
cation and  patent,  the  owners  of  said  last-mentioned  claim,  on  the  28th  day  of 
October,  1874,  conveyed  to  the  defendant  company,  by  deed,  said  area  of  in- 
terference, describing  the  same  by  metes  and  bounds,  stating  a  consideration 
of  one  dollar,  and  containing  the  following  provisions :  "The  premises  hereby 
intended  to  be  conveyed  is  the  area  shown  on  the  diagram  hereto  attached,  be- 
ing 2  55-lOOths  acres,  more  or  less,  and  being  the  ground  whereon  conflict 
exists  between  the  claim  of  said  Pinyon  and  Pinyon  extension,  and  the  Buck- 
eye and  Walker  and  Walker  extension  mining  claims,  the  said  premises  hav- 
ing been  by  inadvertence  granted  to  said  first  parties  by  the  government  of 
the  United  States  by  patent.  *  *  *  And  whereas,  the  premises  hereby 
conveyed  being  the  ground  included  within  the  lines  of  the  said  Pinyon  and 
Pinyon  extension,  and  the  said  Buckeye  and  Walker  and  Walker  extension 
claims  were  never  intended  to  be  applied  for  by  the  applicants  for  patent  on 
said  Pinyon  and  Pinyon  extension  claim.  And  whereas,  it  has  been  supposed 
that  said  conflict  grounds  are  included  in  said  patent,  now  it  is  the  sole  object 
and  intent  of  this  instrument,  and  the  parties  hereto,  to  release  and  quitclaim 
to  said  second  parties,  the  rightful  claimants  and  owners  of  said  conflict 
ground,  whatever  right,  title,  or  interest  may  have  been  inadvertently  ac- 
quired by  the  patentees  under  said  patent  in  and  to  said  premises  in  conflict." 
After  receiving  such  deed,  and  on  the  6th  day  of  November,  1874,  the  defend- 
ant made  application  for,  and  a  patent  was  thereupon  issued  to  it,  first  de- 
scribing said  claims  as  located  by  metes  and  bounds,  and  then  excepting  from 
the  operation  thereof  the  portion  before  that  time  patented  to  the  owners  of 
the  Pinyon  and  Pinyon  extension  claim,  being  the  area  of  interference,  which 
patent  it  received,  thereby  perfecting  its  title  to  its  claims  as  they  were  located. 
The  owners  of  the  said  Walker  and  Walker  extension  and  Buckeye  claims 
were  in  the  actual  occupancy  of  said  claims  as  located  until  the  creation  of 
said  defendant  company,  and  the  said  defendant,  from  the  time  of  such  in- 
corporation, commenced  and  prosecuted  mining  operations  thereon.  That,  as 
a  consequence,  the  said  defendant  became  largely  indebted,  and  finally,  about 
the  year  1879,  William  Jennings,  who  was  one  of  the  incorporators  of  said 
defendant,  and  owned  1,500  shares  of  its  capita!  stock,  and  his  son,  one  .Joseph 
A.  Jennings,  took  entire  poslbession  of  said  last-named  mines,  including  said 
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area  of  interference,  and  began  to  work  and  operate  them  on  their  own  ac- 
count, claiming  to  own  the  dame.  In  the  mean  time  some  of  said  claims 
against  said  defendants  passed  into  judgments,  its  interest  In  the  claims  be- 
ing levied  upon  by  virtue  of  executions  issued  thereon.  The  same  were  sold 
by  the  marshal,  and  bid  in  by  the  said  William  Jennings.  The  discovery 
points  of  both  said  claims,  and  the  surface  workings  or  entries  to  the  veins  of 
mineral  therein,  were  at  all  times  wholly  within  the  area  of  interference.  The 
said  William  and  Joseph  A.  Jennings  continued  to  operate  said  mines  until 
January  24,  1883,  when  the  defendant  company  commenced  an  action  in  the 
Third  district  court  against  them,  and  in  their  complaint  in  said  action  de* 
scribed  the  said  Walker  and  Walker  extension  and  Buckeye  claims  as  loctited, 
including  the  area  of  interference,  and  alleged  that  the  defendants  therein 
were  in  possession  of  said  property,  operating  the  same,  and  had  taken  a  large 
amount  of  valuable  ore  therefrom,  and  averred  that  the  said  defendants  therein 
had  taken  possession  of  said  property  by  virtue  of  an  agreement  between  them 
and  the  plaintiff  therein,  to  the -effect  that  they  should  take  possession  of  said 
property,  operate  the  same,  and  from  the  proceeds  thereof  pay  claims  against 
said  plaintiff,  and  that  advances  made  by  said  defendants  to  pay  indebtedness 
should  be  a  lien  upon  such  property,  and  a  preferred  indebtedness,  and  that 
defendants,  under  such  agreement,  should  and  might  purchase  said  property 
on  execution  sales,  and  hold  the  same  in  trust  for  said  plaintiff;  and  further 
averred  that  said  defendants  hiid  made  purchases  at  execution  sales  pursuant 
to  such  agreement,  and  held  the  property  in  trust  for  plaintiff,*  that  defend- 
ants had  extracted  more  than  sutiicient  ore  to  remunerate  them  for  all  ad- 
vances, but  refused  to  convey  said  property,  and  claimed  to  own  the  same, 
and  denied  plaintiff^s  right  thereto.  The  marshal's  deeds  on  such  sales  de- 
scribed the  property  as  the  **  Walker  and  Walker  Extension"  and  "Buckeye 
Mining  Claims, "  as  patented.  The  complaint  prayed  that  the  plaintiff  therein 
be  decreed  to  be  the  owner  of  the  property,  and  for  an  accounting.  The  de- 
fendants therein  answered,  admitting  their  possession  and  claim  of  ownership 
to  the  entire  premises;  denied  the  agreement  stated  in  the  complaint;  averred 
that  the  plaintiff  had  abandoned  said  property  as  unprofitable;  that  they  had 
purchased  at  the  marshal's  sale  in  their  own  right,  and  that  they  were  the 
owners  of  the  property.  In  that  case  the  discrepancy  between  the  descriptions 
"as  located"  and  "as  patented"  does  not  seem  to  have  been  mooted  or  sug- 
gested. In  the  mean  time,  and  prior  to  the  commencement  of  said  action, 
the  plaintiff  herein,  the  Crescent  Mining  Company,  had  become  the  owner  of 
the  Pinyonjind  Pinyon  extension  claim,,  and  of  various  other  claims  lociited 
adjacent  to  and  entirely  surrounding  the  property  so  owned  by  said  Wasatch 
Mining  Company,  and  were  mining  and  operating  thereon;  and,  being  such 
owners,  it  was  desirous  of  purchasing  said  Walker  and  Walker  extension  and 
Buckeye  claims,  as  located,  and,  it  being  in  dispute  and  litigation  between 
said  Wasatch  Mining  Company  and  said  William  and  Joseph  A.  Jennings, 
and  uncertain  as  to  which  would  be  adjudged  to  be  the  owners  thereof,  the 
plaintiff  herein,  by  its  officers,  conceived  the  idea  of  having  both  of  said  par- 
ties to  said  litigation  agree  with  it  upon  a  price  for  said  property,  and  to  re- 
ceive such  price,  and  let  the  same  abide  the  event  of  such  litigation,  and 
thereby  obtain  the  title  to  said  property,  pending  said  litigation.  And  to  ef- 
fectuate this  plan  said  plaintiff  first  negotiateil  with  the  Jennings  party,  and 
such  negotiations  were  had  that  the  price  of  five  dollars  per  share  of  the  cap- 
ital stock  of  said  Wasatch  Mining  Company,  amounting  to  .$50,000,  was  agreed 
upon  between  plaintiff  and  the  Jennings  party  as  the  purchase  price  of  said 
property;  and  said  William  Jennings  being  the  owner  of  1,500  shares  of  the 
capital  stock  of  said  Wasatch  Mining  Company,  to  which  he  would  be  en- 
titleii  if  the  Wcisatch  Mining  Company  succeeded  in  said  litigation,  an  agree- 
ment was  finally  perfected  on  the  8th  day  of  March,  1883,  between  the  plain* 
tiff  and  the  Jennings  party. 
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The  said  Wflliam  and  Joseph  A.  Jennings,  on  that  day,  made  a  deed  to  the 
plaintiff,  the  consideration  expressed  therein  being  $50,000,  describing  all  of 
said  property,  including  the  area  of  interference  or  disputed  ground,  by  metes 
and  bounds,  and  following  such  description  was  the  following  provision: 
"The  said  described  premises  being  mineral  entries  Nos.  87  and  88,  lots  40 
and  41,  and  patented  as  the  "Walker  and  Walker  Extension '  and  'Buckeye 
Mining  Claims.'  "  At  the  same  time,  and  as  part  of  the  same  transaction, 
and  bearing  the  same  date,  they  entered  into  a  written  contract,  which  re- 
cited the  making  of  the  deed  on  that  day,  and  referred  to  it  for  a  description 
of  the  premises  affected  by  the  contract,  and  also  cited  the  pendency  of  said 
action  between  said  Wasatch  Mining  Company  and  the  said  William  and 
Joseph  A.  Jennings,  and  that  the  said  title  involved  the  title  to  said  lands. 
It  provided  that  the  contract  and  the  deed  should  be  deposited  with  the  Des- 
eret  National  Bank,  subject  to  the  following  conditions:  That,  as  soon  as 
said  action  should  be  determined,  if  such  determination  was  in  favor  of  said 
William  and  Joseph  A.  Jennings,  and  the  title  thereby  vested  in  tliem,  the 
said  plaintiff  should  pay  the  said  Jennings  $42,500,  the  balance  of  tlie  pur- 
chase price  of  said  lands,  $7,500  thereof  having  been  paid,  that  being  the 
amount  represented  by  stock  owned  by  William  Jennings;  and  upon  such 
payment  the  plaintiff  to  receive  said  deed.  It  further  provided  that  if  at 
any  time  the  Jennings  should  indemnify  plaintiff  against  the  claim  of  the 
Wasatch  Mining  Company,  that  payment  of  said  ^2,500  should  be  made, 
and  the  deed  delivered,  and  that  if  at  any  time  the  plaintiff  should  obtain  a 
conveyance  from  the  Wasatch  Mining  Company,  or  a  waiver  of  its  claim,  pay- 
ment should  be  made,  and  the  deed  delivered;  that  plaintiff  might  at  once 
enter  into  possession,  but  should  not  remove  any  ores  until  the  delivery  of 
the  deed.  At  the  same  time  of  making  this  contract,  and  as  part  of  the  same 
transaction,  William  Jennings  transferred  and  delivered  to  the  plaintiff  his 
said  1,500  shares  of  the  capital  stock  of  said  Wasatch  Mining  Company.  At 
once,  after  the  making  of  this  contract,  the  plaintiff  entered  into  possession 
of  all  the  property,  including  the  disputed  premises,  and  has  remained  in 
possession.  Thereupon  the  plaintiff  commenced  to  niegotiate  with  said  de- 
fendant, conducting  negotiations  on  Its  part  by  one  E.  P.  Eerry,  one  of  its 
directors,  its  president  and  most  of  its  directors  residing  in  Michigan;  the 
negotiations  being  conducted  mostly  on  the  part  of  the  defendant  by  J.  G. 
Sutherland,  its  attorney.  Yarious  negotiations  were  had,  which  resulted  in  an 
arrangement  with  defendant  on  the  basis  of  the  Jennings  contract,  and  on 
9th  day  or  July,  1886,  the  parties  hereto  entered  into  a  contract,  (the  defend- 
ant being  the  first  party  and  the  plaintiff  the  second  party  thereto,)  a  por- 
tion of  which  contract  is  as  follows:  "Said  party  of  the  first  part,  in  consid- 
eration of  the  agreement  on  the  part  of  the  second  party,  hereafter  set  forth, 
hereby  agrees  with  said  second  party,  its  successors  and  assigns,  to  join  with 
the  representatives  and  successora  in  interest  of  William  Jennings,  conveying 
to  the  said  second  party  these  two  patented  mining  claims,  situated  in  Uin- 
tah mining  district,  Summit  county,  in  the  territory  of  Utah,  called  the 
•  Walker  and  Walker  Extension '  and  •  Buckeye  Mining  Claims,'  in  fee,  accord- 
ing to  the  contract  heretofore  made  between  said  second  party  and  William 
Jennings,  in  his  life-time,  on  payment  into  the  district  court  for  the  Third 
judicial  district  of  said  territory,  subject  to  an  order  of  the  court  in  an  action 
in  which  said  first  party  is  plaintiff,  and  said  representatives  of  William 
Jennings  and  others  are  defendants,  with  effectual. assurance  by  said  second 
party  that  fifteen  hundred  shares  of  first  party's  capital  stock,  held  by  said 
Jennings,  and  transferred  by  him  at  the  making  of  said  contract,  to  saidsec- 
ond  party,  shall  not  participate  in  the  distribution  by  said  first  party  of  said 
sum  of  forty-two  thousand  five  hundred  dollars;  or  that,  in  default  of  such 
joint  conveyance,  said  first  party  will  convey  in  fee  said  property  to  said  sec- 
ond party  after  the  final  determination  of  said  suit,  if  said  first  party  shall  be 
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decreed  to  be  the  owner  thereof,  on  payment  to  said  first  party  of  said  sain 
'of  forty-two  thousand  five  hundred  dollars,  and  said  assurance  relative  to 
said  fifteen  hundred  shares  of  said  first  party's  capital  stock  as  foresaid." 

The  contract  further  provided  that,  upon  receiving  such  deed,  the  plaintiff 
should  make  payment  and  give  assurance  regarding  the  participation  of  said 
1,500  shares  of  stock.  Afterwards,  on  the  1st  day  of  September,  1886,  for  the 
purpose  of  executing  the  said  contract,  the  defendant  made  and  delivered  to 
the  plaintiff  a  deed,  (the  one  sought  to  be  reformed,)  describing  the  property 
as  follows:  "Those  patented  mining  claims,  situate  in  Uintah  mining  district 
in  said  county  and  territory,  named,  respectively,  the  •  Walker  and  Walker 
Extension  Mine/  as  described  in  patent  from  the  United  States  to  said  party 
of  the  first  part,  dated  No vember  6, 1874,  and  recorded  in  the  office  of  recorder 
of  said  county,  in  Book  E,  on  pa^es  19  to  26:  and  also  the  *  Buckeye  Mine,*  as 
described  in  patent  from  the  United  States  to  said  party  of  the  first  part,  dated 
November  6, 1874,  and  recorded  in  the  office  of  said  recorder  of  said  county,  in 
Book  E,  on  pages  27  to  34."  And  the  plaintiff  executed  and  delivered  to  de- 
fendant a  mortgage  covering  its  entire  group  of  mines,  and  the  property  cov- 
ered by  the  deed,  described  as  it  was  described  in  the  deed,  conditioned  for  the 
payment  to  defendant  of  the  amount  unpaid  wlienever  it  became  entitled  to 
it;  and  having  secured  to  the  Jennings  party  to  their  satisfaction  payment,  in 
case  they  became  entitled  to  it,  their  deed  was  delivered  to  plaintiff;  and,  be- 
ing in  possession,  the  plaintiff  began  operations  on  said  property.  Afterwards, 
having  learned  that  the  Wasatch  Mining  Company  made  some  claim  to  the 
disputed  ground,  or  was  offering  it  for  sale,  the  plaintiff  commenced  this  ao- 
tion.  The  complaint,  as  amended,  recites  the  facts  before  stated  with  partic- 
ularity, except  the  fact  of  the  defendant's  receiving  the  mortgage  given  to  it 
as  full  execution  of  the  contract  on  the  plaintiff's  part.  It  avers  that  the  lands 
in  dispute  were  included  in  the  description  in  the  contract  between  plaintiff 
and  defendant  by  adopting  the  description  in  the  Jennings  contract,  and  that 
it  was  intended  to  be  so  included,  and  that  by  the  mistake  and  inadvertence 
of  the  plaintiff,  and  the  fraud  and  concealment  of  the  defendant,  the  deed  was 
so  drawn  as  to  exclude  it.  The  defendant  filed  an  answer  and  cross-complaint, 
denying  that  in  making  the  contract  and  deed  it  was  the  intention  to  include 
the  disputed  property,  and  denying  that  it  was  included  in  the  terms  of  the 
contract;  but  that,  on  the  contrary,  the  whole  negotiations  were  only  for  the 
property  outside  of  the  disputed  property,  and  avers  the  facts  relating  to  the 
giving  and  receiving  of  the  mortgage,  and  avers  that,  by  the  giving  of  the 
mortgage  covering  and  describing  the  property  as  described  in  the  deed,  the 
plaintiff  is  estopped.  A  trial  was  had  in  the  district  court  on  these  pleadings, 
and  a  decree  entered  for  the  plaintiff* 

The  defendant  insists  that  the  complaint  does  not  state  a  case  entitling  the 
plaintiff  to  any  relief,  and  that  therefore  the  decree  should  be  reversed.  The 
claim  is  that  by  the  terms  of  the  contract  between  the  parties,  as  set  forth  in 
the  complaint  and  shown  in  evidence,  the  plaintiff  was  not  entitled  to  a  deed 
at  the  time  of  bringing  the  action ;  that  the  conditions  upon  which  the  deed 
was  to  be  delivered  had  not  yet  been  performed;  and  that,  if  the' plaintiff  re- 
lied upon  the  fact  that  the  defendant  had  accepted  other  conditions  than  those 
named  in  the  contract  as  a  fulfillment  thereof  on  its  part,  this  agreement 
should  have  been  specifically  set  forth  in  detail.  The  complaint  does  aver  that 
the  deed  was  given  by  the  defendant  in  execution  of  the  contract  on  its  part. 
This  would  imply  that  the  contract  had  either  been  fully  performed  on  the 
part  of  the  plaintiff  or  that  defendant  had  accepted  other  conditions  satisfao- 
toryto  it  in  lieu  thereof.  The  defendant  did  not  demur,  but  by  its  answer 
and  cross-complaint  brought  before  the  court  all  the  facts,  and  no  objection 
was  taken  to  the  evidence.  Under  these  circumstances  the  defendant  should 
have  raised  the  question  in  the  court  below,  where  ample  power  is  given  to 
correct  and  amend  the  pleadings;  and,  having  itself  brought  the  facts  before 
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the  court  by  its  pleadings,  ^d  without  obJectioB  gone  to  trial  on  its  merits, 
it  would  be  too  late  to  raise  the  question  for  the  first  time  in  this  court.  Tyng 
V.  Warehouse  Co,,  58  N.  Y.  308;  Man/hall  w.  Ferguson,  28  Cal.  66.  The 
far,ts.  as  stated  in  the  answer  and  eross-complaint  and  shown  by  the  evidence, 
conclusively  show  that  the  written  contract  between  the  parties  was  not  an- 
nulled or  a  new  one  substituted,  but  that  it  was  attempted  to  be  executed;  the 
defendant  simply  accepting  other  conditions  than  those  stipulated  in  its  favor, 
and  attempting  to  execute  the  contract  on  its  part  by  delivering  the  deed  as 
provided  therein,  substantially  as  averred  in  the  complaint.  A  party  to  a 
contract  may  always  dispense  witl?  the  performance  of  a  condition  in  his  favor, 
and  when  this  is  done  it  is  the  same  as  though  the  thing  dispensed  with  had 
been  done.  1  Add.  Cont.  §  324;  Jones  v.  Barkley,  2  Doug.  684.  We  do  not 
think  the  objection  is  well  taken. 

The  next  question  for  our  consideration  is  as  to  whether,  by  the  jterms  of 
the  contract  between  the  parties,  the  disputed  premises  were  included.  It 
will  be  remembered  that  this  contract  for  a  description  of  the  premises  to  be 
conveyed  referred  to  and  adopted  the  Jennings  contract.  That  contract  con- 
sisted of  the  written  undertaking,  and  deed  accompanying  it,  the  undertaking 
referred  to  and  adopting  the  description  in  the  deed.  Where  a  grant  of  prop- 
erty refers  to  another  instrument  for  a  description  of  the  property  grant^  it 
is  regarded  as  of  the  same  effect  as  though  the  description  in  the  Instrument 
referred  to  were  copied  into  the  grant.  3  Washb.  Real  Prop.  pp.  458-460,  §§ 
64,  55;  Vanoe  v.  Fore,  24  Cal.  436;  2  Devi.  Deeds,  §  1020.  The  contract  is 
therefore  to  be  construed  as  though  the  descriptioYi  contained  in  the  Jennings 
deed  was  written  into  it.  That  deed  first  describes  the  property  definitely  and 
minutely  by  metes  and  bounds,  and  includes  the  property  in  dispute,  and  as  a 
further  description  describes  it  as  "Mineral  Entries  Nos.  87  &  88,  lots  40  & 
41,  and  patented  as  the  *  Walker  and  Walker  Extension '  and  •  Buckeye  Min- 
ing Claims.'  "  Mineral  entries  Nos.  87  and  88,  lots  40  and  41,  include  the 
land  in  controversy.  The  Walker  and  Walker  extension  and  Buckeye  mining 
claims,  as  patented,  do  not  include  it.  The  latter  description  is  therefore  in- 
definite, uncertain,  and  contradictory.  In  making  the  description  in  this 
deed  no  doubt  the  parties  did  not  have  in  mind  the  error  in  patenting  a  part . 
of  these  claims  to  the  owners  of  the  Pinyon  and  Pinyon  extension  claim  and 
the  consequent  diiference  between  the  claims  as  located  and  as  patented. 
When  a  grant  contains  two  descriptions  of  the  same  property,  and  one  is  com- 
plote,  definite,  and  intelligible,  and  the  other  is  indefinite,  contradictory,  and 
uncertain,  in  construing  the  grant,  the  former  will  control.  2  Devi.  Deeds, 
§  1038;  Driscoll  v.  Qreen,  59  N  H.  101;  2  Devi.  Deeds,  §  1041.  Another 
rule  of  construction  is  that  where  a  grant  contains  an  uncertain  description, 
or  it  contains  two  descriptions  which  do  not  coincide,  that  construction  most 
favorable  to  the  grantee  will  be  adopted.  8  Washb.  Real  Prop.  pp.  418,  420, 
§§  32,  33.  With  the  aid  of  these  elementary  rules  of  construction,  we  have 
no  doubt  that  the  contract,  by  its  terms,  covered  the  whole  land,  including 
the  land  in  question;  and  it  is  equally  clear  that  the  deed  sought  to  be  re- 
formed does  not  convey  the  lands  in  dispute,  as  provided  by  the  contract.  The 
defendant  claims  that,  notwithstanding  this,  no  reformation  of  the  deed 
should  be  decreed,  because— 2^^'r^^  ali  the  negotiations  between  the  parties 
relative  to  the  purchase  and  sale  was  only  as  to  the  lands  aside  from  those  in 
dispute,  and  was  carried  on  with  reference  to  that  only;  second,  that  it  was 
not  intended  by  the  parties  to  include,  either  in  the  contract  or  deed,  the  dis- 
puted premises;  third,  that  the  plaintiff  accepted  the  deed,  knowing  that  it 
did  not  include  th^  disputed  grounds,  and  gave  back  a  mortgage  adopting  that 
description.  If  these  propositions  were  established  it  would  no  doubt  be  good 
cause  for  withholding  relief;  but  we  thi  nk  the  testimony  establishes  the  follow- 
ing propositions  beyond  reasonable  doubt:  First,  that  all  the  negotiations 
between  the  parties,  up  to  the  time  the  contract  was  made,  were  with  reference 
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to  the  entire  property,  including  that  in  dispute,  and  was  so  understood  by 
both  parties;  second,  that  it  was  intended  by  both  parties  to  include  the  dis- 
puted premises  in  that  contract;  third,  that  it  was  the  intention  of  the  plain* 
tiff,  at  tiie  time  of  receiving  the  deed,  to  have  tiie  disputed  premises  conveyed 
to  them  as  provided  in  the  contract,  and  it  was  their  understanding  that  the 
deed  did  so  convey  it;  fourth,  that  this  intention  and  undei-standing  was 
well  known  to  the  defendant  at  the  time  of  executing  and  delivering  the 
deed. 

The  testimony  shows  that  the  property  (including  that  in  dispute)  was  all 
the  property  owned  by  the  defendant,  and  had  always  be6n  known  and  com- 
monly designated  as  the  "Walker  and  Walker  Extension"  and  "Buckeye  Min- 
ing Claims ;"  that  the  discovery  points  of  both  claims  were  within  the  disputed 
grounds;  that  maps  and  plats  were  used  by  the  parties  in  their  negotiations 
plainly  indicating  this;  that  tlie  price  agreed  upon  both  with  the  Jennings 
party  and  with  defendant  was  at  the  rate  of  five  dollars  per  share  of  the  capi- 
tal stock  of  defendant,  and  this  capital  stock  represented  the  entire  property. 
In  the  negotiations  the  property  was  often  referred  to  tjs  the  property  in  liti- 
gation in  the  case  of  the  Wasatch  Mining  Company  against  Jennings,  and  it 
is  argued  by  the  defendant  that  that  case  only  involved  the  title  to  the  prop- 
erty outside  of  the  property  in  dispute;  but  we  have  no  doubt  that  in  these 
negotiations  all  the  parties  regarded  this  entire  property  as  being  in  dispute 
in  that  ease.  The  reference  of  the  parties  to  it  was  not  witli  reference  to  the 
techniail  It'gal  attitude  of  the  c"ase,  but  as  to  what  was  involved  in  the  litiga- 
tion, and  tliis  property  was  so  involved.  It  is  said  that  the  defendant  and  its 
officers  did  not  know  at  tlie  tim^e  the  contract  was  made  what  the  particular 
description  was  in  the  Jennings  contract,  to  wliich  they  refer,  never  having 
seen  it.  This  may  be  true,  but  the  reference  to  it.  in  ignorance  of  its  provis- 
ions, can  only  be  explained  upon  one  theory:  that,  intending  to  convey  the 
entire  property  owne(i  by  defendant,  the  description  was  immaterial  so  far  as 
it  was  concerned.  The  fact,  as  testified  by  Woodmansee  and  other  directora 
of  the  defendant,  that  the  price  was  $50,000,  deducting  the  shares  of  stock 
already  owned  by  plaintiff,  leaving  $42,500  to  be  paid,  conclusively  shows 
what  property  was  being  bought  and  sold.  These  shares  of  stock  represented 
an  interest  in  all  the  property.  In  the  dealings  between  the  parties  this  was 
considered  as  so  much  of  the  property  respecting  which  they  were  negotiat- 
ing as  already  belonging  to  the  plaintiff,  and  that  they  were  dealing  with 
respect  to  tlie  balance  thereof;  and  hence  the  provision  in  the  contract  that 
these  shares  should  not  participate  in  the  distribution  of  the  $42,500.  There 
is  no  doubt  that  the  plaintiff  and  its  officers  had  not  in  mind  (if  they  ever 
knew)  the  mistake  in  originally  patenting  these  claims  and  the  consequent 
distinction  between  the  claims  as  located  and  as  patented;  and  if  the  defend- 
ant, taking  advantage  of  their  ignorance,  and  concealing  this  fact,  has  im- 
posed upon  them  a  deed  which  does  not  convey  what  they  purchased,  it  is 
proper  that  the  deed  should  be  so  reformed  as  to  include  it.  2  Pom.  Eq.  Jur. 
pp.  343.  344,  ^  870;  1  Devi.  Deeds,  §  152;  Bisp.  Eq.  marg.  p.  459;  Wellas  v. 
Yates,  44  N.  Y .  525.     The  judgment  of  the  district  court  should  be  afilrmed. 

Zane,  C.  J.,  and  Boreman,  J.  concur. 

(7  Mont.  614) 

Sperling  v.  Calfj:js  et  al, 

iSuvreme  Court  of  Montana,    September  15, 1888.) 

L  JuDOMB^T— Bt  Default— By  Clerk  is  Vacation—Constitutional  Law— Tebbi- 

TORIAL  AOT. 

The  act  of  the  Montana  legislature  authorizing  clerks  of  courts  m  vacation  to  ren- 
der judgments  by  default,  never  having  been  disapproved  by  congress,  is  valid  un- 
der the  organic  act,  which,  while  it  establishes,  and  to  some  extent  limits,  the  ju 
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risdiotion  of  territorial  courts,  leaves  such  matters  of  practice  to  the  legislature,  and 
especially  should  such  act  be  upheld  in  view  of  the  disastrous  consequences  of  ques- 
tioning tne  many  judgments  rendered  under  its  provisions. 

2,  Appeal—Revikw— Obdeb  not  Appealed  Pbom. 

Under  Comp.  8t.  Mont.  S  422.  providing  that  an  appeal  shall  be  taken  by  filing 
with  the  clerk  of  the  court  in  wnich  the  judgment  or  order  appealed  from  is  entered 
a  notice  stating  the  appeal  from  the  same  or  some  specific  part  thereof,  such  notice, 
mentioning  specifically  some  orders,  wiU  not  bring  up  for  review  an  order  in  the 
action  not  therein  referred  to. 

S.  Execution— SuppLEMENTABT  Pboceedings— Against  Gabnisheb. 

Under  Comp.  St.  Mont.  $  486,  providing  that  any  order  for  the  payment  of  money 
may  be  enforced  as  a  judgment,  by  execution,  and  Code  Civil  rroc.  Mont.  §  3507, 
authorizing  supplementary  proceedings  to  discover  and  apply  effects  of  a  defendant 
in  case  of  the  return  of  an  execution  against  him  unsatisfied,  an  execution  may  is- 
sue upon  an  order  requiring  a  garnishee  to  pay  over  money  found  due  defendant 
by  such  proceedings,  and,  if  returned  unsatisfied,  efleots  of  such  garnishee  in  the 
hands  of,  and  debts  due  him  by,  a  third  party,  may  be  reached  in  liko  manner. 

Appeal  from  district  court,  Gallatin  county. 

Supplementary  proceedings  by  Lewis  Sperling  against  White  Calfee  upon 
a  judgment.  Having  obtained  an  order  against  T.  J.  Lynde  and  Howard  M. 
Holden,  partners,  trading  as  T.  J  Lynde  &  Co.,  for  the  payment  of  a  sum 
due  from  them  to  defendant  Calfee,  and  caused  execution  to  issue  thereon, 
which  WHS  returned  unsatisfied,  plaintiff  brought  further  proceedings  to  dis- 
cover effects  of  said  Lynde  &  Co.  in  the  hands  of  the  Bozeman  Lumber  Com- 
pany and  the  Gallatin  Mill  Company.  From  an  order  requiring  said  corpora- 
tions to  pay  into  court  certain  money,  and  deliver  certain  effects  of  Lynde  & 
Co.,  the  Bozeman  Lumber  Company  and  Lynde  &  Go.  appeal. 

Luce  &  Luce  and  F.  K.  Armstrong,  for  appellants.  Henry  N.  Blake  and 
Wade,  Tool  &  Wallace,  for  respondent. 

De  Wolfe,  J.  The  plaintiff  sued  the  defendant  in  the  district  court  of 
Gallatin  county,  and  obtained  judgment  against  him  by  default,  January  3, 
1887,  for  the  sum  of  87,069.70,  and  costs.  On  March  14,  1887,  execution 
was  issued  on  this  judgment,  and  a  notice  of  garnishment  or  levy  was  served 
on  T.  J.  lo^nde  for  T.  J.  Lynde  &  Co.,  as  debtors  to  White  Calfee.  On  April 
9tb,  T.  J.  Lynde,  on  behalf  of  his  firm,  made  answer  that  they  had  no  prop- 
erty in  their  hands  belonging  to  Calfee,  unless,  upon  a  settlement,  they  were 
indebted  to  him,  and  that  he  could  not  state  what,  if  anything,  this  would  be. 
On  April  12,  1887,  the  court  made  an  order  requiring  Lynde  &  Co.  to  answer 
to  J.  P.  Martin,  appointed  by  the  court  as  referee  in  said  cause,  to  stscertain 
the  amount  due,  if  any,  from  Lynde  &  Co.  to  Calfee.  Afterwards,  on  April 
29th,  upon  the  report  of  the  referee,  the  court  found  that,  at  the  time  the  levy 
or  garnishment  was  served  on  them,  they  were  indebted  to  said  plaintiff,  as 
surviving  partner  of  the  late  firm  of  Strasberger  &  Sperling,  in  the  sum  of 
84.500,  which  was  the  amount  of  the  indebtedness  of  Lynde  &  Co.  to  White 
Calfee,  and  ordered  said  sum  of  84,500  to  be  applied  on  the  judgment  obtained 
by  plaintiff  against  defendant;  and.  if  not  paid,  the  court  ordered  execution 
to  issue  against  the  property  of  Lynde  &  Co.  for  said  amount,  and  if  no  joint 
property  could  be  found  to  satisfy  said  indebtedness  of  84,500,  then  execution 
to  issue  against  the  separate  property  of  T.  J.  Lynde.  Execution  was  issued 
on  said  order  on  May  16,  and  returned  May  31,  1887.  The  return  of  the 
sheriff  showing  that,  by  order  of  plaintiff's  attorney,  he  served  a  notice  of  levy 
or  attachment  on  Frank  J.  Nesbitt,  secretary  and  general  manager  of  the 
Bozeman  Lumber  Company,  and  also  upon  said  Nesbitt,  as  secretary  of  the 
Gallatin  Mill  Company,  notifying  him  that  all  right,  title,  and  interest  of 
T.  J.  Lynde  and  Howard  M.  Holden,  copartners  under  the  firm  name  of  T.  J. 
Lynde  &  Co.,  and  all  stocks  and  shares,  and  interest  in  stocks  or  shares,  in 
either  of  the  above-named  companies  or  corporations,  and  all  moneys,  goods, 
credits,  effects,  debts  due  or  owing,  or  any  other  property  in  the  possession 
or  under  the  control  of  either  of  said  companies  or  corporations,  and  belong- 
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ing  to  said  defendants,  or  to  the  said  T.  J.  Lynde  indiridually,  was  levied 
upon  or  attached,  and  the  said  secretary  notified  not  to  pay  over  tlie  same  to 
any  one  but  himself.  He  also  demanded  a  statement  from  said  Nesbitt  as  to 
the  property  of  Lynde  &  Co.  and  T.  J.  Lynde,  in  the  possession  of  said  com- 
panies, but  he  failed  to  furnish  such  statement.  Also,  that  he  failed  to  find 
any  property  belonginp^  to  T.  J.  Lynde  individually,  to  satisfy  said  judgment, 
and  thereupon  returned  the  same  unsatisfied.  On  the  day  of  the  return  of  this 
execution,  William  A.  Imes,  as  tlie  receiver  of  the  plaintiff,  filed  an  affidavit, 
reciting  consecutively  the  foregoing  facts,  and  the  successive  steps  talc  en  to 
satisfy  said  judgment,  and  then  alleged  that  the  firm  of  T.  J.  Lynde  &  Go. 
had  property  exempt  by  law  from  execution  amounting  to  dlO,000,  and  debts 
and  accounts  due  and  owing  amounting  to  over  $50,000,  and  that  they  re-* 
fused  to  apply  said  property  to  the  satisfaction  of  the  judgment;  and  also  al- 
leged tliat  said  property  was  in  the  hands  of  two  companies,  being  the  Boze- 
man  Lumber  Company  and  the  Gallatin  Mill  Company;  that  said  property 
was,  by  T.  J.  Lynde  &  Co.,  placed  in  the  hands  of  said  companies  for  the  pur- 
pose of  defrauding  creditors,  and  to  defeat  the  judgment  rendered  in  the  pro- 
ceedings of  this  action  against  them ;  and  asked  an  order  for  the  examination 
of  T.  J.  Lynde,  G.  W.  Flanders,  and  Frank  Nesbitt  concerning  said  property 
in  the  hands  of  the  corporations  mentioned,  and  also  restraining  the  agents 
of  said  corporations  from  transferring  or  interfering  with  said  property  pend- 
ing the  investigation.  This  order  the  court  made,  and  it  cited  said  per- 
sons to  appear  on  the  2d  day  of  June  to  answer  concerning  the  property.  The 
patties  appeared  before  thejudge  at  chambers,  at  the  date  named  in  the  order, 
and  made  a  motion  to  vacate  the  order  for  examination,  on  several  grounds:. 
First,  Want  of  jurisdiction  to  determine  the  case  at  chambers.  Second*  The 
papers  in  the  cause  do  not  show  that  the  plaintiff  has  exhausted  his  legal 
remedies  in  the  collection  of  said  judgment  by  execution.  Third,  T.  J.  Lynde 
and  Lynde  &  Co.  have  been  examined  as  garnishees  in  said  cause.  Fourth, 
8.  F.  Nesbitt  cannot  properly  be  examined  concerning  his  business  relations 
personally,  or  as  agent  of  said  corporations,  with  T.  J.  Lynde  or  Lynde  &  Co. 
Fifth.  S.  F.  Nesbitt  has  never  been  garnished  or  summoned  to  iippear  and 
answer  concerning  his  liability,  or  the  liability  of  any  company  or  corporation 
with  which  he  is  connected,  to  White  Calfee.  The  court  overruled  the  motion 
to  vacate  the  order,  and  on  the  same  day,  on  the  report  of  the  referee,  found 
.  that,  at  the  date  of  the  judgment,  the  Bozeman  Lumber  Company  had  in  its 
hands,  belonging  to  the  firm  of  Lynde  &  Co.,  the  sum  of  $3,334.20,  which 
had  not  been  paid  to  said  firm,  and  ordered  that  said  company  pay  to  William 
A.  Imes,  the  receiver  of  plaintiff,  said  sum,  owing  by  them  to  Lynde  &  Co. 
The  court  also  found  by  the  report  of  the  referee  that  T.  J.  Lynde  was  the 
owner  and  holder  of  one-fifth  of  the  capital  stook  of  the  Bozeman  Lumber 
Company,  and  the  owner  of  11  shares  of  the  capital  stock  of  the  Galiatin  Mill 
Company,  which  he  offered  in  his  testimony  to  turn  over  to  whomsoever  the 
judge  of  the  court  should  direct.  The  court  or  judge  further  ordered  that 
said  T.  J.  Lynde  transfer  and  deliver  the  same  to  the  sheriff  of  Gallatin  county, 
who  should  proceed  to  sell  the  same  according  to  law  of  the  sale  of  personal 
property  on  execution,  and  out  of  the  proceeds  thereof,  after  paying  the  costs 
and  charges  of  such  sale,  pay  to  William  A.  Imes,  the  receiver  of  plaintiff,  to 
the  satisfaction  of  the  judgment  therein,  the  sum  of  $4,500.  From  said  order, 
and  the  order  of  said  court  made  May  30, 1887,  requiring  Frank  Nesbitt,  T.  J. 
Lynde,  and  George  W.  Flanders  to  appear  and  answer  concerning  certain 
property,  and  the  indebtedness  of  said  corporations  to  T.  J.  Lynde  and  T.  J. 
Lynde  &  Co.,  this  appeal  is  prosecuted  by  T.  J.  Lynde  &  Co.  and  the  Boze- 
man Lumber  Company. 

Calfee,  the  judgment  debtor,  does  not  appeal;  nor  does  the  Gallatin  Mill 
Company;  nor  does  the  appeal  of  Lynde  &  Co.  or  the  Bozeman  Lumber  Com- 
pany, in  the  notice  of  appeal  contained  in  the  record,  appeal  from  the  original 
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judgment  against  Calf ee ;  but  counsel  for  appellants  contend  in  their  brief  and  in 
their  argument  that  this  judgment  ia  void  upon  its  face,  having  been  entered 
by  the  clerk  upon  default  in  vacation;  that  he  thereby  performed  a  judicial 
act,  which,  under  the  organic  act,  he  could  not  do.  The  organic  act  names 
the  courts  of  the  territory,  and,  to  a  limited  extent,  defines  their  jurisdiction; 
but  the  rules  of  procedure  in  the  courts  thus  established  are  left  nearly  or  en- 
tirely to  the  different  territorial  legislatures.  Speaking  on  this  very  question, 
the  supreme  court  of  the  United  States  has  said,  in  the  case  of  Homhuchle  y. 
Toombs t  18  Wall.  656:  "From  a  review  of  the  entire  past  legislation  of  con- 
gress on  the  subject  under  consideration,  our  conclusion  is  that  the  practice, 
pleadings,  and  forms,  and  modes  of  proceeding  of  the  territorial  courts,  as 
well  as  their  respective  jurisdictions,  subject,  as  before  said,  to  a  few  express 
or  implied  conditions  in  the  organic  act  itself,  were  intended  to  be  left  to  the 
legislative  action  of  the  territorial  assemblies,  and  to  the  regulations  which 
might  be  adopted  by  the  courts  themselves.  Of  course,  in  case  of  any  diffi- 
culties arising  out  of  this  state  of  things,  congress  hsis  it  in  its  power  at  any 
time  to  establish  such  regulations,  on  this  as  well  as  on  any  other  subject  of 
legislation,  as  it  shall  deem  expedient  and  proper.  *'  The  fact  that  congress 
has  never  disallowed  or  disapproved  the  act  conferring  this  power  on  the 
clerks  of  courts,  and  has  not  legislated  directly  on  the  subject,  goes  far  to  es- 
tablish its  validity  as  not  inconsistent  with  the  organic  act.  The  statute 
under  consideration  was  adopted  from  the  Code  of  California,  and  the  courts 
of  that  state  have  held,  as  far  as  we  have  discovered,  that  the  power  con- 
ferred by  It  on  clerks  of  courts  was  ministerial,  and  not  judicial.  Whatever 
might  be  our  opinion  if  the  question  was  an  original  one,  too  many  rights 
have  grown  up  under  judgments  entered  in  this  manner  for  us  now  to  ques- 
tion their  validity.  It  is  scarcely  an  exaggeration  to  say  that  a  decision  ad- 
verse to  these  judgments  would  operate  as  a  public  calamity  by  the  contention 
and  litigation  it  would  produce.  The  appellants,  by  their  brief,  call  in  ques- 
tion the  order  of  the  court  made  April  22,  1887,  directing  T.  J.  Lynde  and  T. 
J.  Lynde  &  Co.  to  pay  to  the  judgment  creditor  the  sum  of  $4,500  found  to  be 
owing  by  them  to  White  Calfee;  but  the  respondent  objects  to  any  consider- 
ation by  this  court  of  that  order,  as  it  was  not  an  order  appealed  from.  In 
this  we  think  the  counsel  for  respondent  clearly  correct.  The  notice  of  ap- 
peal nowhere  refers  to  the  order  of  that  date,  while  it  does  mention  other 
orders  from  which  the  appeal  is  taken.  Section  422  of  the  Compiled  Statutes 
defines  what  the  notice  of  appeal  shall  contain,  and  is  as  follows:  "An  appeal 
is  taken  by  filing  with  the  clerk  of  the  court  in  which  the  judgment  or  order 
appealed  from  is  entered  a  notice  stating  the  appeal  from  the  same,  or  some 
specific  part  thereof."  This  was  not  done;  hence  we  think  that  order  not 
properly  reviewable  in  this  court.  But  as  we  are  obliged  to  consider  it  in 
connection  with  subsequent  orders  that  were  appealed  from,  we  will  state 
that  the  order  was,  in  our  judgment,  authorized  by  the  statute.  The  orders 
appealed  from  were  those  dated  May  30,  1887,  requiring  Nesbitt,  Lynde,  and 
Flanders  to  appear  and  answer  concerning  the  property  of  T.  J.  Lynde  and 
Lynde  &  Co.  in  certain  corporations,  and  the  indebtedness  of  said  corporations 
to  them,  the  order  made  by  the  judge  refusing  to  set  aside  and  vacate  the 
order  just  mentioned,  and  the  order  made  by  the  judge  August  1,  1887,  re- 
quiring the  Bozeman  Lumber  Company  to  pay  to  William  A.  Imes,  the  re- 
ceiver of  the  plaintiff,  the  sum  of  $3,334.20,  and  requiring  T.  J.  Lynde  to  de- 
liver to  the  sheriff  of  the  county  one-fifth  of  the  capital  stock  of  the  Bozeman 
Lumber  Company,  and  11  shares  of  the  capital  stock  of  the  Gallatin  Mill 
Company.  The  report  of  the  referee  before  whom  the  evidence  was  taken, 
on  which  these  orders  were  based,  is  not  contained  in  the  record.  The  pre- 
sumption, therefore,  is  that  all  facts  necessary  to  support  the  orders  were 
duly  found  by  the  court  or  judge.  Mining  Co,  v.  Hayes,  6  Mont.  32,  9  Pac. 
Rep.  581;  ChUmasero  v.  Vial,  3  Mont.  378;  Thompson  v.  O'Neil,  41  Cal.683. 
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The  record  shows  plaitily  that  neither  J^esbitt,  the  Bozeman  Lumber  Com- 
pany, nor  the  Gallatin  Mill  Company  was  ever  served  with  a  copy  of  the 
execution  against  Calfee,  the  original  judgment  debtor.  The  orders  and  pro- 
ceedings against  them  were  taken  in  order  to  reach  the  property  of  T.  J. 
Lynde  and  Lynde  &  Co.  in  their  hands.  Lynde  &  Co.  have  neglected  and 
failed  to  comply  with  the  order  of  the  court  to  pay  over  the  $4,500  which  the 
court  or  judge  found  they  owed  Calfee«  The  appellants  contend  that  this 
proceeding  was  unauthorized  and  illegal.  Section  486  of  the  Compiled  Stat- 
utes is  as  follows:  "Whenever  an  order  for  the  payment  of  a  sum  of  money 
is  made  by  a  court,  pursuant  to  the  provision  of  this  Code,  it  may  be  enforced 
by  execution  in  the  same  manner  as  if  it  were  a  judgment.''  Now,  such  an 
order  had  been  made  in  the  case  of  Lynde  &  Co.,  and  an  execution  issued 
against  their  property.  This  execution  had  precisely  the  same  force  and  ef- 
fect as  an  execution  upon  a  judgment,  and  property  and  debts  owing  to  them 
by  other  parties  were  subject  to  levy  under  it  as  under  any  other  execution. 
The  proceedings  against  the  Bozeman  Lumber  Company  and  the  Gallatin  Mill 
Company,  for  the  purpose  of  reaching  assets  in  the  hands  of  those  corpora- 
Uons  belonging  to  Lynde  &  Co.,  were  authorized  by  the  same  law  which  sub- 
jected property  and  debts,  owing  by  Lynde  &  Co.  to  Calfee,  to  an  execu- 
tion against  the  latter.  The  appellants  claim  that  this  could  not  be  done,  be- 
cause the  relation  of  debtor  and  creditor  did  not  exist  between  Sperling  and 
the  Bozeman  Lumber  Company  and  between  Sperling  and  the  Gallatin  Mill 
Company,  and  that  proceedings  of  this  kind  could  go  on  without  limit  as  long 
as  you  could  find  a  debtor  of  a  debtor  against  whom  to  proceed.  And  why 
not,  if  the  law  authorizes  the  proceeding;  the  end  throughout  keing  to  sub- 
ject property  and  debts  in  the  hands  of  other  parties,  belonging  or  owing  to 
the  first  judgment  debtor,  to  the  satisfaction  of  the  judgment  against  him? 
Appellants  claim  that  even  in  chancery  you  cannot  attach  the  debt  due  debtor 
of  defendant.  Admitted.  Yet  it  does  not  follow  that  you  cannot  reach  the 
debt  by  proceedings  on  execution  after  judgment.  The  writ  of  execution, 
and  the  proceedings  supplementary  to  execution,  provided  by  our  statute,  are 
more  comprehensive  and  searching  than  the  writ  of  attachment,  and  many 
things  can  be  lawfully  done  under  the  former  which  cannot  be  done  under  the 
latter.  By  the  law  of  this  territory  (section  319,  Comp.  St.)  all  goods,  mon- 
eys, chattels,  and  other  property,  both  real  and  personal,  or  any  interest 
therein  of  the  judgment  debtor  not  exempt  by  law,  shares  and  interest  in  any 
corporation  or  company,  and  all  other  property,  real  and  personal,  are  subject 
to  execution;  and  if  there  be  property  which  cannot  be  reached  directly  by 
execution,  and  which  the  judgment  debtor  refuses  to  apply,  lie  may  be  com- 
pelled, in  proceedings  supplementary  to  execution,  to  deliver  it  up  in  satisfac- 
tion of  the  judgment,  (sections  350-357,  Code  Civil  Proc.;)  the  principle  and 
policy  of  the  law  being  to  subject  all  property  of  the  judgment  debtor  not  spe- 
cially exempt  to  the  payment  of  his  debts.  Under  the  former  system,  and 
before  the  adoption  of  the  Code,  this  was  effected  by  a  proceeding  in  chan- 
cery, known  as  a  "Creditors'  Bill;"  but  that  method  of  reaching  the  con- 
cealed or  remote  property  of  a  judgment  debtor  has  been  mainly  or  wholly 
superseded  by  proceedings  supplementary  to  execution  provided  by  the  Code. 
Adams  v.  Hackett,  7  Cal.  200.  The  proceedings  taken  and  orders  made  by 
the  court  upon  the  judgment  against  Calfee  appear  to  have  been  made  in 
strict  accordance  w^ith  the  provisions  of  the  statute.  The  orders  appealed 
from  are  therefore  afilrmed. 

McCoNNELL,  C.  J.,  and  Baoh,  J.,  concur. 
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a  Mont.  559) 

Territory  tJ.  Milroy. 
(Supreme  Court  of  Montana.    September  15, 1888.) 

"L  Cbiminal  Law— Appeal— From  Inveriob  CJourt— Bond— CJondition. 

Although  Comp.  St.  Mont.  div.  S,  S  510,  requires  an  api)eal-bond  in  case  of  an  ap- 
peal from  a  conviction  in  a  criminal  case  had  in  the  probate  court  to  contain  the 
condition  that  appellant  wiU  appear  in  the  district  court  at  the  trial  thereof,  yet, 
as  section  292  provides  that,  -wnere  an  undertaking  to  pay  fine  and  costs  has  been 
filed,  trial  for  a  misdemeanor  may  be  had  in  the  absence  of-  defendant,  an  appeal- 
bond  containing  the  latter,  but  lacking  the  former  condition,  is  sufficient. 

2.  Same— Defective  Bond— Amendment. 

Crim.  Prao.  Act  Mont.  $  407,  providing  that  an  appeal  in  a  criminal  case  shall  not 
be  dismissed  for  any  informality  or  defect  in  the  taking  thereof,  authorizes  the 
amendment  of  a  defective  appeal-bond  by  the  substitution  of  one  with  the  condi- 
tions prescribed  by  law. 

Appeal  from  district  court,  Deer  Lodge  county. 

Defendant,  Theodore  Milroy,  was  convicted  in  the  probate  court  of  Deer 
Lodi^e  county  of  a  misdemeanor,  and  appealed  to  the  district  court.  Tor  au 
informality  in  the  bond  his  appeal  was  dismissed,  and  he  appeals  to  this  court. 

Cole  dk  Whitehill,  for  appellant.     W.  E.  CtUlen,  for  the  Territory. 

De  Wolfe,  J.  The  appellant  was  tried  and  convicted  in  the  probate 
court  of  Deer  Lodge  county  for  obstructing  the  public  highway,  and  fined  In 
the  sum  of  $25.  From  this  judgment  he  appealed  to  the  district  court  of 
Deer  Lodge  county.  When  the  case  came  up  in  that  court,  the  county  attor- 
ney mov^  to  dismiss  the  appeal,  because  no  sutticient  appenl-bond,  as  re- 
quired by  the  territorial  statute,  had  been  filed.  Before  this  motion  was  de- 
cided, the  defendant  ofiFered  to  file  a  new  undertaking  on  appeal,  in  conform- 
ity with  the  requirements  of  the  statute.  This  the  court  refused  to  allow, 
sustaining  the  motion  to  dismiss;  thus  affirming  the  judgment  of  the  pro- 
bate court.  To  reverse  these  rulings  of  the  district  court  this  appeal  is  pros- 
ecuted. 

Section  510  of  the  third  division  of  the  Compiled  Statutes  of  Montana  states 
what  an  appeal-bond  in  a  criminal  case  shall  contain,  wben  a  person  has  been 
convicted  in  the  probate  court,  and  takes  an  appeal  to  the  district  court;  and 
one  of  the  requirements  is  that  "he  will  appear  in  the  district  court  on  the 
trial  therein. "  This  bond  or  recognizance  filed  on  appeal  in  this  case  left  out 
this  provision,  but  was  in  other  respects  in  conformity  with  the  statute.  It 
is  contended  on  the  part  of  the  appellant  that  the  offense  of  which  he  was 
found  guilty  in  the  probate  court  was  only  a  misdemeanor,  and  as  section  292 
of  the  third  division  of  tlie  Compiled  Statutes  of  the  territory  provides  that 
misdemeanors  may  be  tried  by  the  court,  without  the  presence  of  the  defend- 
ant, where  an  undertaking  has  been  executed  to  pay  any  fine  and  the  costs 
that  may  be  adjudged  against  the  defendant  in  sucti  action,  that  such  an  un- 
dertaking was  filed  in  tliis  case,  and  the  requirements  of  the  law  substantially 
complied  with,  although  it  omitted  the  condition  to  appear  in  the  appellate 
court.  Secondly,  the  appellant  contends  that,  if  the  bond  he  gave  was  irreg- 
ular in  failing  to  comply  with  the  requirements  of  the  statute,  he  should  have 
been  allowed  to  amend  in  the  district  court,  where  the  informality  of  the 
bond  was  pointed  out.  The  respondent  controverts  both  of  these  propositions. 
We  think  the  position  taken  by  the  appellant  on  both  propositions  the  better 
view  of  the  law,  and  giving  effect  to  section  292  of  the  Criminal  Practice  Act, 
as  well  as  to  section  510  of  the  same  act;  that  the  bond  filed  was  a  substan- 
tial compliance  with  the  statute,  and  could  have  been  enforced  against  the 
sureties  on  the  recognizance.  We  also  think  the  appellant,  on  his  motion, 
should  have  been  permitted  to  amend,  if  the  bond  on  file  was  defective.  Sec- 
tion 407  of  the  Code  of  the  Criminal  Practice  Act  provides  that  an  appeal 
shall  not  be  dismissed  for  any  informality  or  defect  in  the  taking  thereof. 
v.l9p.no.9— 14 
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The  defect  or  omission  in  the  present  bond  at  most  was  only  an  informality. 
Tl)e  authorities  are  numerous  which  hold  that  in  a  civil  suit  a  bond  or  under- 
taking may  be  amended  on  leaver  and  we  have  been  referred  to  no  authority 
holding  to  the  contrary.  We  cite  the  following  authorities  on  this  point: 
Wells,  Jur.  §  143;  Hayne,  New  Trials  &  App.  §  214;  Howard  v.  Harman^  5 
Cal.  78;  BilUnfjs  v.  Roadhoitse,  Id.  71;  Coulter  v.  Stark,  7  Cal.  244;  Rabe  v. 
Hamilton,  15  Cal.  32;  Irwin  v.  Bank^  6  Ohio  St.  81;  Johnson  v.  Johnson^  81 
Ohio  St.  131 ;  Cunningham  v.  Hopkins,  8  Cal.  84.  In  the  latter  case  the  very 
point  presented  by  the  record  in  this  case  was  decided;  the  opinion  holding 
that  it  was  error  not  to  allow  an  amendment  to  an  undertaking,  if  asked. 
The  supreme  court  of  Montana  also,  in  the  case  of  Pierse  v.  Miles ^  5  Mont. 
549,  6  Pac.  Rep.  847,  held  the  same  doctrine.    Judgment  reversed. 

McCoNNELL,  0.  J.,  concurs. 

Bach  and  Liddell,  JJ.,  concur,  on  the  last  ground  assigned,  that  appel- 
lant should  have  been  allowed  to  amend. 


a  Mont.  630) 

Princeton  Min.  Co.  t?.  First  Nat.  Bank  of  Buttb  et  al» 
(Supreme  Court  of  Montana.    September  15, 1888.) 

1.  EXBCUTION— PrOPBRTY  SUBJECT  TO— CORPOBATION&— INTEREST  OF  StOCKHOLOBB. 

The  judgment  creditor  of  a  stockholder  in  a  corporation  cannot  take  the  debtor's 
pro  rata  share  of  the  real  estate  belonging  to  the  corporation,  as  the  corporate 
stock  is  personal  property  until  a  dissolution  of  the  corporation,  necessitating  a 
division  of  the  assets,  is  effected. 
3.  Same— Corporations— -Title  to  Rbal  Estate— Alibk  Stookholdbb. 

The  fact  thsvt  an  alien  owns  stock  in  a  corporation  which  has  acquired  title  to 
real  estate  does  not  disturb  the  title  of  the  corporation  to  the  real  estate. 

3.  Same— Sale— Notice— Trusts. 

A  judgment  creditor,  who  has  attached  real  estate  held  by  the  debtor  in  trust, 
and  purchased  it  with  actual  notice  of  the  trust,  obtains  no  right  in  the  property  as 
against  the  cestui  que  trust 

4.  Appeai^-Review— Presumptions. 

In  Montana,  where  on  appeal  it  appears  that  no  motion  for  a  newtrial  was  made, 
the  court  will  conclude  that  all  the  findings  are  supported  by  the  evidence;  that 
there  was  no  evidence  to  sustain  findings  requested  and  refused;  and  that  where 
there  is  no  finding  on  any  issue,  the  court  found  in  favor  of  the  plidntifE  on  that 
issue. 

Appeal  from  district  court,  Silver  Bow  county;  before  Justice  Galbbaith. 
KnowUs  <3&  Forbis,  for  appellants.     W.  W.  Dixon,  for  respondent. 

Bach,  J.  This  is  an  action  that  was  brought  to  quiet  title  to  certain  real 
estate  situate  in  Silver  Bow  county,  Mont.  The  appeal  is  from  the  judg- 
ment alone.  The  transcript  on  appeal  contains  the  judgment  roll,  consist- 
ing of  the  complaint,  answer,  replication,  the  findings  of  the  court,  and  ex- 
ceptions to  those  findings,  request  of  certain  findings  which  were  refused 
by  the  court,  and  exceptions  to  such  refusal,  the  decree,  notice  of  appearand 
undertaking  on  appeal.  The  record  in  this  case  is  incomplete.  For  instancBt 
the  first  finding  of  fact  reads  as  follows:  ^'That,  on  or  about  the  29th  of  May, 
1883,  an  agreement  in  writing  in  reference  to  the  property  described  in  the 
complaint  was  made  and  entered  into  between  Francis  W.  H.  Medhurst  and 
Emile  £rianger,  a  copy  of  which  agreement  is  attached  to  the  deposition  of 
said  Medhurst  and  said  Erlanger  in  this  case.  Those  depositions  are  not'  in 
the  judgment  roll.  The  agreement  referred  to  in  the  findings  can  only  be  as- 
certained by  a  comparison  of  all  of  the  pleadings  and  the  findings.  There 
was  no  motion  for  a  new  trial  made;  therefore,  we  are  to  conclude  that  all  of 
the  findings  are  supported  by  the  evidence;  that  there  was  no  evidence  to  sus- 
tain the  findings  requested  and  refused;  and  that,  where  there  is  no  flndinjc 
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on  any  issue,  the  court  found  in  favor  of  the  plaintiff  upon  that  issue.  Such 
is  the  rule  laid  down  by  the  statutes,  and  from  the  authorities. 

The  facts,  as  shown  by  the  record,  are  about  as  follows:  On  the  29th  day 
of  May,  1883,  one  Einile  Erlanger  entered  into  an  agreement  with  Francis  W. 
H.  Medhurst,  whereby  it  was  agreed  that  Erlanger  was  to  furnish  moneys 
for  the  purpose  of  locating  and  purchasing  mining  properties,  and  that  Med- 
hurst, on  his  part,  was  to  use  his  slcill  as  a  miner  in  locating,  purchasing,  and 
developing  mining  property;  that  the  patent  for  such  properties  as  were  not 
already  patented  was  to  be  taken  in  the  name  of  Medhurst,  and  to  be  held  in 
trust,  as  follows:  That  said  Medhurst  was  to  convey  55  per  cent,  of  the  prop- 
erty to  some  person  designated  by  the  said  Erlanger,  or  to  some  corporation 
so  designated.    It  is  admitted  that  Erlanger  was  and  is  an  alien.    Thereafter, 

on  the day  of  December,  1883,  this  agreement  was  modified,  so  that, 

instead  of  Medhurst  applying  for  the  patent,  all  of  the  mining  property  so  lo- 
cated and  purchased  by  the  said  Medhurst  was  to  be  conveyed  to  a  corpora- 
tion thereafter  to  be  named,  and  that  said  corporation  was  to  apply  for  the 
patents  itself,  where  no  patent  had  already  been  obtained.  In  said  corpora- 
tion Erlanger  was  to  control  and  have  the  disposition  of  55  per  cent,  of  the 
stock;  15  per  cent,  of  the  stock  was  to  go  to  the  said  Medhurst;  15  per  cent, 
of  the  stock  to  one  Pardee;  and  the  remaining  15  per  cent,  to  one  Warten- 
weiler.  The  said  Erlanger  advanced  the  sum  of  about  $50,000  in  accordance 
with  the  terms  of  said  agreement.  There  is  an  issue  upon  the  following 
points,  viz.,  whether  or  not  there  was  a  consideration,  whether  or  not  the 
agreement  was  in  writing,  and  as  to  whether  or  not  there  was  fraud  in  fact. 
But,  as  has  already  been  stated,  it  must  be  concluded  that  the  court  found  in 
favor  of  the  plaintiff  upon  these  issues.  The  corporation,  as  to  all  of  its  ma- 
terial parts,  and  the  interests  of  its  stockholders,  had  been  completely  provided 
for,  and  all  that  lacked  of  making  it  a  legal  corporation  was  the  tiling  pro- 
vided by  the  statute.  Upon  the  9th  day  of  February  the  First  ^National  Bank 
of  Butte  commenced  an  action  against  the  said  Medhurst,  and  levied  an  at- 
tachment upon  the  properties  described  and  mentioned  in  the  complaint.  The 
agreement  and  modification  thereof  heretofore  mentioned  were  not  on  record; 
but  it  is  alleged  in  the  complaint  in  this  action  that  the  said  First  National 
Bank  of  Butte,  when  the  action  against  Medhurst  was  commenced,  had  act- 
ual knowledge  of  said  agreement.  That  being  an  issue  in  the  case,  if  it  is 
material,  it  must  be  held  to  have  been  found  in  favor  of  the  plaintiff.  The 
action  of  the  First  National  Bank  of  Butte  against  Medhurst  resulted  in  favor 
of  the  plaintiff  therein.  Execution  was  issued,  and  some  time  thereafter  the 
property  described  in  the  complaint  was  sold  at  sheriff's  sale.  Between  the 
date  of  the  attachment  and  the  date  of  the  sheriff's  sale  the  Princeton  Mining 
Company,  which  is  admittedly  the  corporation  referred  to  in  the  agreement 
and  modifications  thereof  between  Medhurst  and  Erlanger,  was  duly  incorpo- 
rated under  the  laws  of  the  territory  of  Montana,  and  at  the  sheriff's  sale  gave 
actual  notice  of  their  claim  to  the  property  which  the  sheriff  was  then  selling. 
At  said  sale  the  judgment  creditor  in  the  execution,  the  First  National  Bank 
of  Butte,  the  defendant  herein,  bought  the  said  property.  The  sheriff  was 
about  to  deliver  the  sheriff's  deed  to  the  defendant  herein,  when  the  plaintiff 
'  brought  this  action  to  quiet  his  title,  and  restrain  the  sheriff  from  delivering 
said  deed. 

The  first  point  made  by  the  appellant  is  that  Erlanger,  being  an  alien,  can- 
not hold  title  to  real  estate,  or  an  interest  in  it  as  cestui  que  trust.  It  may  be 
well  admitted  that  an  alien  cannot  locate  mining  lands  of  the  United  States, 
and  it  is  a  question  decided  in  the  negative  by  m<iny  courts  as  to  whether  or  not 
an  alien  may  be  a  cestui  qtte  trust  to  any  real  estate,  even  where  the  legal 
title  stands  in  the  name  of  a  citizen;  but  in  this  last  case  it  would  seem  to  be 
beyond  doubt  settled  that  the  cestui  que  truest  may  maintain  his  interest  as 
against  everybody  until  office  found.    But  that  is  not  the  question  involved 
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in  this  case.  The  agreement,  as  modified  before  the  attachment,  provided, 
not  that  Erlanger  should  have  55  per  cent,  of  the  land,  but  merely  an  interest 
in  the  stock,  Counsel  for  the  appellants  holds  that  this  places  Erlanger's 
share  in  the  same  position  as  though  he  were  directly  the  cestui  que  truHt  to 
the  land.  It  is  true  that  for  many  purposes  the  trustees  of  a  corporation  hold 
the  title  to  real  estate  as  they  do  the  title  of  all  its  property, — in  trust  ultimately 
for  its  stock-holders;  so  that,  if  there  should  be  a  dissolution  of  the  corpora- 
tion and  property  remain,  the  stockholders  would  share  pro  rata  in  all  of  its 
property.  But  while  the  coi*poration  is  still  in  legal  existence,  the  stock  of 
the  corporation  is  personal  property,  and  may  be  transferred  as  personal  prop- 
erty, and  the  owners  of  that  stock  have  no  interest  in  the  land  which  can  be 
taken  by  any  process  known  to  the  law;  and  the  mere  fact  that  a  foreigner, 
an  alien,  owns  stock  in  a  corporation  which  has  acquired  the  title  to  reaJ  es- 
tate, does  not,  under  any  authority  which  we  have  been  able  to  find,  disturb  the 
title  of  that  corporation  to  the  real  estate.  That  becomes  quite  apparent  when 
we  remember  the  law  passed  by  a  recent  session  of  congress,  providing  that 
no  corporation  in  which  an  alien  owns  over  20  per  cent,  of  the  stock  should 
be  entitled  to  acquire  mining  property.  If  the  law  had  been  such  as  con- 
tended for  by  the  appellants  here,  it  would  have  been  unnecessary  legislation 
on  the  part  of  congress  to  pass  such  law  as  is  referred  to. 

What  right  did  the  First  National  Bank  of  Butte  acquire  in  and  to  the  real 
estate  by  tiling  its  attachment  upon  that  property?  The  facts  in  this  case 
show  that  the  judgment  creditor,  the  First  National  Bank  of  thecity  of  Butte, 
is  not  a  purchaser  in  good  faith;  for  when  it  commenced  the  action  against 
Medhurst  it  had  actual  notice  of  the  agreement  and  modification  referred  to, 
and  of  the  actual  interest  of  its  judgment  debtor.  Such  is  the  allegation  of 
the  complaint,  and,  it  being  an  issue  in  this  case,  as  has  already  been  said, 
must  be  deemed  to  have  been  found  in  favor  of  the  plaintiff.  Therefore  the 
law  in  regard  to  the  rights  of  purchasei-s  in  good  faith,  as  against  unrecorded 
conveyances,  does  not  apply;  for  wliere  there  is  actual  notice  the  purdiaser 
would  not  be  a  purchaser  in  good  faith.  And  it  is  also  a  rule  of  law  that 
where  a  judgment  creditor  attaches  real  estate  of  his  Judgment  debtor,  and 
that  property  is  held  by  the  said  Judgment  debtor  in  trust,  the  judgment 
creditor  (at  least  when  purchasing  with  actual  notice)  obtains  no  right  as 
against  the  cestui  que  ti*ust  of  that  property,  even  though  the  trust  is  no  part 
of  the  records.  See  Osterman  v.  Baldwin,  6  Wall.  116;  Brovm  v.  Pierce^  7 
Wall.  205;  Chumaaero  v.  Vial,  8  Mont.  376;  8tory  v.  Black,  5  Mont.  26,  1 
Pac.  Rep.  1.  Consequently,  at  the  sheriff's  sale,  the  judgment  creditor,  the 
First  National  Bank  of  Butte,  obtained  no  right  except  such  as  Medhurst 
himself  had,  and  that  right  was  merely  the  right  of  a  trustee  to  convey  the 
lands  to  the  plaintiffs  in  this  case;  and,  inasmuch  as  Medhurst,  before  the 
sale,  had  conveyed  the  property  to  the  Princeton  Mining  Company,  there  was 
no  trust  left  to  be  executed. 

It  is  claimed,  however,  that  the  defendant  is  entitled  at  least  to  Medhurst's 
share  of  the  real  estate;  that  is  to  say,  15  per  cent.  Medhurst  has  no  title  or 
share  that  can  be  set  apart  to  him  in  the  real  estate  as  long  as  the  corporation 
is  legally  discharging  the  purposes  for  which  it  was  formed;  his  sole  interest 
is  in  the  stock.  If  a  judgment  creditor  of  a  stockholder,  by  attaching  his* 
debtor's  stock,  could  insist  that  he  was  entitled  to  a  pio  rata  share  of  all  of  the 
assets  of  that  corporation  upon  demand,  the  existence  of  corporations  would 
be  placed  in  a  very  questionable  position.  Every  such  judgment  creditor 
would  become  a  tenant  in  common  of  the  corporation.  The  corporation  is  en- 
titled to  the  free  and  undisturbed  use  of  its  property  within  the  law,  free  from 
any  claim  of  the  creditor  of  the  stockholder.  It  is  entitled,  when  so  author- 
ized to  do,  to  use  all  of  its  property  as  security  for  moneys  twrrowed  for  the 
purposes  of  that  corporation.  We  have  looked  in  vain  for  an  authority  sus- 
taining the  position  of  the  appellants  in  this  case.    We  admit  the  point 
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daimed  by  him,  that  the  stockholders  are  ultimately  to  share  pro  rata  in  all 
of  the  properties  of  the  corporation ;  but  that  di  vision  is  not  to  take  eflfect  until 
the  dissolution  of  the  corporation  by  act  of  law,  or  by  some  order  of  the  court 
where  the  law  authorizes  a  dissolution  by  such  an  order.  Up  to  that  time  the 
right  of  a  stockholder  is  mere  personal  property.  It  may  be  that  the  plaintiff 
in  this  case  should  have  protected  the  interests  of  the  First  National  Bank  of 
Butte  by  refusing  to  issue  the  stock  to  Medhurst,  and  that,  in  neglecting  to 
do  that,  if  it  has  neglected  so  to  do,  it  does  not  properly  come  into  court  offer- 
ing to  do  equity;  but  that  point  has  nowhere  been  raised  by  the  appellants, 
either  in  the  court  below  or  in  this  court,  and  we  do  not  feel  compelled  to  say 
what  might  have  been  the  result  if  that  point  had  been  properly  before  us. 
The  judgment  of  the  court  below  is  affirmed,  with  costs. 

McCoNNELL,  C.  J  ,  and  Liddell,  J.,  concur. 

(7   Mont.   666) 

Carver  Mercantile  Co.  v,  Hulme. 
{Supreme  Court  of  Montana.    September  15, 1888.) 
Corporatioxs—Mercantilb  Companies— Constitutional  Law— Teruitobial  Aots. 
The  law  passed  by  the  Montana  legislature  in  1872,  proyiding  for  the  formation 
of  corx>orations  for  carrying  on  any  branch  of  business  **  designed  to  aid  in  the  in- 
dustrial or  productive  interests  of  the  country,  and  the  development  thereof, "  is  not 
in  conflict  with  Rev.  St.  U.  S.  §  1889,  which  provides  that  territorial  legislatures  shall 
not  grant  private  charters,  but  may  permit  persons**  to  associate  themselves  to- 
gether as  bodies  corporate  for  mining,  manufacturing,  or  other  industrial  pursuits;*^ 
and  a  mercantile  corporation  may  properly  be  incorporated  under  such  law. 

Appeal  from  district  court,  Gallatin  county. 

Chumasero  &  McCutchewi,  for  appellant.  Sanders,  CuUen  &  Sanders,  for 
respondent. 

Be  Wolfe,  J.  The  appellant  sued  the  respondent  in  the  district  court  of 
Gallatin  county  to  recover  the  sum  of  $646.17,  alleged  to  be  due  appellant  on 
a  balance  of  account  for  goods,  wares,  and  merchandise  sold  and  delivered  to 
defendant  by  George  H.  Carver  &  Co.  The  complaint  is  in  the  usual  form 
of  an  action  on  account  for  goo<ls  sold  and  delivered.  The  defendant  further 
allegee  that  plaintilf  (appellant)  is  a  corporation  duly  organized  under  the 
laws  of  Montana  territory,  and  an  assignment  to  it  of  the  claim  sued  upon 
before  the  commencement  of  the  action.  The  answer  denies  all  the  allega- 
tions of  the  complaint,  and  denies  that  plaintiif  is  a  corporation,  or  that  it 
has  legal  capacity  to  sue  defendant.  The  cause  was  tried  by  the  court  with- 
out a  jury.  Upon  the  trial  of  the  issues  thus  raised  by  the  pleadings,  the 
plaintiff  offered  in  evidence  the  articles  of  incorporation  of  the  Carver  Mer- 
cantile Company,  duly  certified  by  the  secretary  of  the  territory;  also  copy  of 
same  articles,  duly  certified  by  the  county  clerk  of  Gallatin  county  as  correct, 
and  as  being  of  record  in  the  recorder's  office  of  that  county.  Counsel  for  de- 
fendant objected  to  the  introduction  of  said  articles  in  evidence.  The  court 
sustained  the  objection,  and  refused  to  admit  said  articles  in  evidence.  After 
the  evidence  on  both  sides  was  completed,  the  court  filed  its  written  findings 
of  fact  and  conclusions  of  law,  which,  briefly  stated,  were  that  the  defendant 
was  personally  liable  on  the  bill  sued  for;  but  the  plaintiff  was  not  competent 
to  sue,  not  being  a  corporation  created  by  law;  the  territorial  legislature  not 
having  the  power  under  act  of  congress  to  provide  by  law  for  the  formation, 
of  trading  or  mercantile  corporations.  This  is  the  only  question  presented  by 
the  record;  and  the  appeal  is  prosecuted  for  the  purpose  of  having  this  ques- 
tion determined. 

Section  1889  of  the  Revised  Statutes  of  the  United  States,  as  far  as  it  re- 
lates to  the  legality  of  the  corporation  now  under  consideration,  is  as  follows: 
"The  legislative  assemblies  of  the  several  territories  shall  not  grant  private 
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charters  or  especial  privileges;  but  they  may,  by  general  incorporation  acts, 
permit  persons  to  associate  themselves  together  as  bodies  corporate  for  min- 
ing, manufacturing,  or  other  industrial  pursuits."  The  legislature  of  the  ter^ 
ritory,  acting  under  the  limitation  contained  in  this  law,  or  intending  to  act 
under  its  limitation,  in  1872  passed  a  law  for  the  formation  of  corporations 
for  Industrial  or  productive  purposes.  Without  reciting  at  length  the  first 
section  of  this  act,  it  enumerates  many  of  the  purposes  for  which  corporations 
may  be  formed,  and  among  these  trading  and  commercial  corporations  are 
not  mentioned;  but  a  general  clause  contained  in  the  section  authorizes  the 
formation  of  corporations  for  "carrying  on  any  other  branch  of  business  de- 
signed to  aid  in  the  industrial  or  productive  interests  of  the  country,  and  the 
development  thereof."  It  is  presumed  that  the  corporation  plaintiff,  if  it  has 
any  legal  or  corporate  existence,  was  formed  under  this  general  provision  of 
the  act  above  referred  to.  We  know  of  no  other  law  of  the  territory  under 
which  it  could  be  formed,  and  the  question  recurs  whether  a  corporation  for 
mercantile  purposes  was  authorized  under  this  act?  And  this,  in  its  turn, 
involves  the  validity  of  the  act  of  the  legislature,  and  whether  it  contravenes 
the  act  of  congress  referred  to.  We  are  referred  to  only  one  case  in  the  briefs 
on  either  side  in  which  the  words  "industrial  pursuit"  have  received  judicial 
construction.  This  was  the  case  Wells,  Fargo  &  Co.  v.  Railtoay  Co.,  23  Fed. 
Rep.  469.  decided  in  the  United  States  circuit  court  for  Oregon,  in  which  it 
was  held  tiiat  the  express  business  is  an  "industrial  pursuit,"  and  one  which 
the  territorial  legislature  could  provide  for  the  formations  of  corporations  to 
engage  in.  It  would  be  somewhat  difficult  to  say  in  what  respect  an  express 
business  is  an  industrial  pursuit,  and  a' mercantile  business  is  not.  "Indus- 
try" is  defined^  by  lexic()grapljers  to  be  "habitual  diligence  in  any  employment, 
either  bodily  or  mental;"  and  "industrial,"  as  consisting  in  or  pertaining  to 
industry.  These  definitions  are  surely  as  applicable  to  the  sale  of  goods, 
which  is  the  chief  business  of  a  merchant,  as  to  the  transportation  of  goods, 
which  is  the  chief  business  of  an  express  carrier.  They  are  alike  "indus- 
trial," and  if  the  legislature  could  authorize  the  formation  of  a  coiporation 
for  one  of  these  purposes,  it  could  for  the  other.  Besides  this,  a  fair  con- 
struction of  the  act  of  congress  leads  to  an  opinion  that  the  restrictions  im- 
posed by  section  1889  were  intended  rather  to  prohibit  the  legislatures  of  the 
different  territories  from  granting  mono})olies,  than  to  deffne  for  what  pur- 
poses corporations  might  be  formed  under  a  general  law  for  that  purpose. 
The  act  itself  manifests  tliis  intention  by  denying  to  the  legislative  assem- 
blies of  the  territories  the  right  or  power  to  grant  "private  charters  or  espe- 
cial privileges. "  It  is  part  of  the  current  history  of  the  time  at  which  this 
act  was  passed  that  in  some  of  the  territories  abuses  and  .monopolies  had 
grown  up  under  private  charters  and  franchises  granted  by  territorial  legis- 
latures, and  it  was  to  correct  this  evil,  against  which  many  and  loud  com- 
plaints were  made,  that  congress  passed  the  law  in  question.  We  are  there- 
fore of  opinion  that  the  law  of  the  territory  providing  for  the  formation  of 
corporations  does  not  conllict  with  the  act  of  congress;  that  a  mercantile  cor- 
poration is  one  formed  for  an  "industrial  pursuit,"  and  as  a  result  of  this  the 
district  court  erred  in  refusing  to  admit  In  evidence  the  certificate  of  the  in- 
corporation of  the  plaintiff.  The  judgment  of  the  district  court  must  there- 
fore be  reversed,  and  the  cause  remanded,  with  directions  to  the  district  court 
to  admit  the  certificate  of  the  incorporation  of  the  plaintiff  in  evidence. 

McGoNMELL,  C.  J.,  and  Bach,  J.,  concur. 


Digitized  by 


Google 


Mont.  J  CHAUVIN  V.  VAUTpN.  215 

(7  Mont.  581) 

Chautin  «.  Valiton. 
{Supreme  Court  of  Montana.    September  15, 1888.) 

APPEAI^—Ravraw— Evidence— SuFFioiENOT— New  Tbiai.. 

Where  the  testimony  Is  conflicting,  the  granting  of  a  motion  for  new  trial  is  within 
the  discretion  of  the  trial  judge,  and  his  decision  will  not  be  disturbed,  though  the 
jury  may  have  found  a  spedal  yerdlot. 

Appeal  from  district  court,  Silver  Bow  county;  before  Justice  Bib  Wolfe. 

Action  by  Joseph  Chauvin  against  Henry  G.  Valiton  to  recover  possession 
of  a  piano,  or  the  va]ue  tliereof.  There  was  a  verdict  for  defendant,  and 
from  an  order  granting  a  new  trial  he  appeals. 

William  H,  De  Witt^  for  appellant.    McBride  ^  Haldom,  for  respondent. 

Bach»  J.  The  plaintiff  brought  this  action  in  the  district  court.  Silver 
Bow  county,  to  recover  the  possession  of  a  piano,  or  the  value  thereof,  which, 
he  asserts,  was  unlawfully  taken  and  detained  by  the  defendant.  Trial  re- 
sulted in  a  verdict  for  the  defendant.  The  plaintiff  moved  for  a  new  trial. 
Defendant  appeals  from  the  order  granting  a  new  trial. 

The  defendant  bases  bis  right  upon  a  sale  to  him  of  the  piano,  which  sale 
was  hari.for  the  purpose  of  collecting  an  unpaid  license,  for  which  one  Harry 
Osborne  was  liable,  he  having  been  engaged  in  the  retail  liquor  business  in 
said  county,  and  not  having  paid  his  license.  ^  The  sale  was  made  by  the 
county  treasurer,  under  the  provisions  of  section  816,  p.  579,  Rev.  St.,  which 
was  the  law  in  force  at  the  time  of  the  sale,  and  which  reads  as  follows: 
"For  the  purpose  of  enforcing  the  provisions  of  this  chapter,  and  to  prevent 
an  evasion  of  the  same,  all  property  of  every  kind,  held  or  used  in  any  of  the 
ti-ades,  occupations,  or  professions  for  which  a  license  is  required  by  the  pro- 
visions of  this  chapter,  shall  be  liable  for  said  license,  and  said  license  is 
hereby  made  a  lien  on  all  such  property,  which  lien  shall  have  precedence  of 
any  other  lien,  claim,  or  demand;  and  if  any  person  or  persons  ahall  fail  or 
refuse  to  procure  the  license  required  by  this  chapter  before  the  transaction 
of  the  business  specified,  it  shall  be  the  duty  of  the  treasurer  of  the  county  to 
seize  any  of  the  property  upon  which  a  lien  is  hereby  created,  or  any  other  prop- 
erty belonging  to  such  person  or  persons,  and  sell  the  same  in  the  manner  pro- 
vided for  sheriffs,  *  *  •  on  execution,  to  satisfy  said  license  and  costs, 
and  for  which  said  treasurer  shall  receive  a  like  fee  as  sheriffs  for  service  o£ 
notice  and  sale  on  executions,  or  said  treasurer  may  sue  for  and  collect  said 
license  and  cost  by  atUichment,  garnishment,  or  otherwise."  The  testimony 
shows  that  Harry  Osborne  conducted  the  retail  liquor  business  upon  the 
ground  floor  of  a  building  in  the  city  of  Butte,  and  that  his  wife,  Fanny  Os- 
borne, had  a  concert  room  in  the  basement.  It  also  appears  in  the  testimony 
that  the  plaintiff  leased  tlie  piano  to  Fanny  Osborne,  which  was,  as  he  claims, 
to  be  used  by  her  for  the  purpose  of  niaking  the  concert  room  more  attract- 
ive; while,  on  the  other  hand,  the  defendant  claims  that  it  was  understood 
that  the  piano  was  to  be  used  in  connection  with  the  saloon  business;  that  it 
was  so  in  fact  used;  and  that  the  concert  room  itself  was  but  an  expedient 
for  Increasing  the  business  of  the  saloon.  This  was  one  of  the  main  issues 
in  the  case;  in  fact,  the  jury  was  asked  to  find  a  special  verdict  upon  this 
question:  "Was  the  piano  in  controversy  used  and  held  in  the  business  of 
Harry  Osborne,  for  which  the  license  in  evidence  became  due?"  The  juiy 
found  in  the  affirmative  upon  this  question,  and  also  found  the  general  ver-  ' 
diet  in  the  defendant's  favor;  but  there  was  much  conflict  in  the  testimony 
upon  this  point,  and  the  granting  of  the  motion  for  a  new  trial  was  within 
the  discretion  of  the  judge  of  the  court  below,  when  based  upon  this  ground, 
and  will  not  be  disturbed  where  there  is  such  conflict*  even  though  a  jury 
may  have  found  a  special  verdict. 
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It  does  not  appear  upon  what  ground  the  new  trial  was  granted,  whether 
because  of  error  in  law  or  because  the  evidence  was  insufficient  to  justify  the 
verdict.  It  may  have  been  the  latter,  and  this  court  will  not  reverse  the  or- 
der where  a  new  trial  has  been  granted,  and  the  record  shows  a  conflict  of  tes- 
timony. Weddle  v.  Stark,  10  Cal.  302;  Oullahan  v.  Starbuck,  21  Cal.  414. 
In  the  cases  cited  the-  court  refused  to  express  any  opinion  upon  the  alleged 
errors  of  law.  It  would  seem  that  such  practice  works  a  hardship,  for  the 
party  who  gains  a  verdict  is  deprived  of  the  advantage,  and  is  unable  to  say 
whether  the  loss  is  due  to  an  error  in  law  or  lack  of  evidence.  But  in  the 
ciise  at  bar,  most,  if  not  all,  of  the  alleged  errors  of  law  are  based  upon  the 
claim  that  the  statute  referred  to  is  unconstitutional  in  some  of  its  features, 
if  that  statute  is  to  be  construed  to  have  the  meaning  given  thereto  by  the 
court  below;  and  we  therefore  refuse  to  pass  upon  those  points,  believing,  as 
we  do,  that  the  question  of  the  constitutionality  of  a  law  should  not  be  passed 
upon  unless  it  is  necessary  so  to  do.    The  order  appealed  from  is  affirmed. 

McCONNELL,  C.  J.,  and  Liddell,  J.,  concur 

(7  Mont.  541)  ' 

Montana  Imp.  Co.,  Limited,  «.  Colter  et  tuo. 
{Supreme  Court  of  Montana.    September  15, 1888.) 

Husband  and  Wife— Wife's  Separate  Estate — ^Rhoordino  List. 

Comp.  St.  Mont.  p.  1044,  $  1482,  provides  that  the  property  of  a  married  woman, 
whether  acquired  before  or  after  marriage,  shaU  be  exempt  from  her  husband's 
debts  and  liabilities,  provided  that  the  exemption  ^' shall  extend  only  to  such  prop- 
erty as  shall  be  mentioned  in  a  list  of  the  property  of  such  married  woman  on  rec- 
ord in  the  office  of  the  register  of  deeds  of  the  county  in  which  such  married  woman 
resides.  **  Held,  that  a  married  woman'  who  causes  to  be  recorded  in  the  proper  of- 
fice the  deed  to  her  separate  property  sufficiently  complies  with  the  act. 

Appeal  from  district  court.  Silver  Bow  county;  before  Justice  Db  Wolfe. 

Action  by  the  Montana  Improvement  Company,  Limited,  against  George  H. 
Colter  to  foreclose  a  lien  for  lumber  and  material  furnished  defendant.  De- 
fendant defaulted,  but  Jane  A.  Colter,  his  wife,  intervened  and  defended  the 
suit.     Tiiere  was  a  judgment  for  the  intervenor,  and  plaintiff  appeals. 

Knowles  d*  Forbes,  for  appellant.    McBride  cfe  Haldorrif  for  intervenor. 

Bach,  J.  This  is  an  action  brought  by  plaintiff  to  foreclose  a  lien  upon 
certain  property  in  Butte  City,  for  lumber  and  material  sold  and  delivered  by 
the  plaintiff  to  the  defendant  George  H.  Colter.  The  premises  npon  which 
the  buildings  were  erected  are,  and  were  at  the  time  of  the  construction  of 
the  same,  the  property  of  Jane  A.  Colter,  the  wife  of  the  defendant.  George 
IT.  Colter  made  default  in  the  action,  and  .lane  A.  Colter  asked  leave  to  inter- 
vene and  defend  the  suit;  and  her  petition  in  intervention  shows  that  she  is 
the  owner  of  the  property  upon  which  it  is  sought  to  enforce  the  lien.  The 
action  came  on  for  trial  upon  these  pleadings.  The  plaintiff  introduced  evi- 
dence showing  that  it  had  sold  lumber  to  George  H.  Colter  for  the  construc- 
tion of  the  building  on  the  lot  belonging  to  Jane  A.  Colter;  that  the  price  of 
the  same  was  unpaid ;  that  plaintiff  had  duly  filed  a  lien  for  such  unpaid  ac- 
count; that  Jane  A.  Colter  was  and  is  the  wife  of  the  defendant  George  H, 
Colter;  that  the  intervenor,  Jane  A.  Colter,  was,  at  the  time  of  the  furnishing 
of  the  material  and  of  the  filing  of  the  lien,  the  owner  of  the  lots  upon  which 
the  buildings  had  been  erected.  After  the  introduction  of  this  proof,  the  in- 
tervenor asked  the  court  for  a  nonsuit  herein,  for  the  reason  that  the  proof 
showed  that  Jane  A.  Colter  was  the  owner  of  the  property,  and  conseauently 
the  defendant  George  H.  Colter  had  no  interest  therein  upon  which  the  lien 
could  attach.  The  court  granted  the  nonsuit.  The  appeal  is  from  the  judg- 
ment. The  judgment  roll  contains  a  bill  of  exceptions  to  the  motion  for  a 
nonsuit. 


Digitized  by 


Google 


Mont.l  IXOYD  V.  SILVER   BOW   COUNTY.  217 

.  The  onlv  question  before  us  for  consideration  is  this:  When  a  married  wo- 
man, the  grantee  in  a  deed  to  real  estate,  records  that  deed  in  the  office  of  the 
register  of  deeds,  in  the  county  in  which  she  resides,  has  she  complied  with 
the  law  of  the  territory  providing  for  the  separate  estate  of  married  women? 
This  action  was  commenced  in  July,  1886,  and  the  law  governing  the  case  is 
to  be  found  on  page  588,  §  866,  Rev.  St.;  also  on  page  1044,  §  1432,  Comp. 
St.  That  law  reads  as  follows:  "That  the  property  owned  by  any  married 
woman  before  her  marriage,  and  that  which  slie  may  acquire  after  her  mar- 
riage by  descent,  gift,  grant,  devise,  or  otherwise,  and  the  increase,  use,  and 
profits  thereof,  shall  be  exempt  from  all  debts  and  liabilities  of  the  husband, 
unless  for  necessary  articles  procured  for  the  use  and  benefit  of  herself  and  of 
her  children  under  the  age  of  eigtiteen  years:  provided,  however,  that  the 
provisions  of  this  chapter  shall  extend  only  to  such  property  as  shall  be  men- 
tioned in  a  list  of  the  property  of  such  married  woman  on  record  iu  the  office 
of  the  register  of  deeds  of  the  county  in  which  such  married  woman  resides." 
This  law  requires  nothing  except  that  the  provisions  of  the  law  shall  extend 
only  to  such  property  as  shall  be  mentioned  in  a  list  on  record  in  the  proper 
office.  It  does  not  provide,  as  counsel  intimates,  that  the  married  woman 
shall  make  any  specific  claim  in  the  list  to  the  property  therein  mentioned. 
Neither  can  this  court  add  any  words  to  that  section.  The  statute  does  not 
prescribe  any  particular  form  for  the  list,  and  this  court  cannot  require  any 
such  form.  In  Herman  v.  Jeffries,  4  Mont.  518,  525,  1  Pac.  liep.  11,  the 
court  say:  "The  purpose  in  requiring  a  separate  list  to  be  recorded  is  notice. " 
And  the  same  doctrine  is  stated  in  Gristvold  v.  Boley,  1  Mont.  556.  Not 
notice  that  she  claims  the  properly  as  her  separate  property,  but  notice  that 
it  is  her  property.  That  purpose  is  as  well  answered,  by  filing  and  recording 
a  deed  in  which  she  is  mentioned  as  sole  grantee,  as  it  would  be  by  any  other 
form  of  list  that  can  be  imagined.     The  judgment  is  affirmed,  with  costs. 

McGoNNELL,  Q.  J.»  and  Liddell,  J.,  concur. 

(7  Mont.  562) 

Lloyd,  SherifF,  v.  Silver  Bow  County. 

(Supreme  Court  of  MontaTuu    September  15, 1888.) 

Jails  avd  Jailkrs — Board  of  Prtsoxers— Allowance — Statutes — Conbtructiok. 

under  Ck>mp.  St.  Mont.  p.  94o,  §  1075,  providinf?  that  ^the  fees  allowed  the  Bherill 
*  *  *  for  the  board  of  prisoners  ♦  *  •  shall  be,  for  five  or  under,  one  dollar 
per  day  for  each  prisoner,  and  for  over  five,  eighty  cents  per  day  each, "  the  sheriff 
is  entitled,  when  the  number  exceeds  five,  to  receive  for  the  five  prisoners  one  dol- 
lar a  day  each,  and  for  the  excess  eighty  cents  each. 

Appeal  from  district  court.  Silver  Bow  county;  before  Justice  De  Wolfe. 
.  Case  submitted  upon  an  agreed  statement  of  facts.  There  was  a  judgment 
for  defendant,  and  plaiiitilC,  John  £.  Llo^^ii.  sheriff  of  Silver  Bow  county,  ap- 
peals. 

Knowlea  &  Forbes,  for  appellant.     William  H.  De  WitU  for  respondent. 

McCoNNELL,  C.  J.  Tins  case  was  heard  below  upon  the  following  agreed 
statement  of  facts,  to-wit:  "The  plaintiff  herein,  John  E.  Lloyd,  is  the  sher- 
iff of  Silver  Bow  county,  Montana  territory.  As  such  sheriff,  the  plaintiff, 
between  the  17th  day  of  March,  1887,  and  the  1st  day  of  March,  1888,  boarded 
and  provided  for  all  county  prisoners  held  in  the  county  jail  of  Silver  Bow 
county,  Montana  territory.  At  no  time  during  the  said  period  was  the  num- 
ber of  prisoners  in  the  said  county  jail  less  than  six.  That  the  plaintiff  is 
entitled  to  receive  such  compensation  as  provided  by  law  for  the  board  of 
prisoners  in  the  county  jail.  That,  on  the  3d  day  of  March,  1888,  plaintiff  pre- 
sented to  the  defendants  his  claim  for  the  sum  of  three  hundred  and  fifty  dol- 
lars for  the  board  of  the  first  five  prisoners  in  the  county  jail,  from  the  17th 
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day  of  March,  1887,  to  the  1st  day  of  March,  1888,  the  amount  claimed  being 
20  cents  per  day  for  each  prisoner  up  to  the  number  of  five;  and  the  said 
amount  being  in  addition  to  the  eighty  cents  per  day  for  the  board  of  such 
prisoners,  wliich  amount  of  80  cents  per  day  has  been  paid,  and  the  p]ainti£F 
has  received  the  same/'  The  points  in  controversy,  and  upon  which  the  de- 
cision of  the  court  is  asked,  are  as  follows:  "Whether,  under  the  said  sec- 
tion, plaintiff  is  entitled  to  receive  one  dollar  per  day  for  each  prisoner  under 
six,  and  eighty  cents  per  day  for  each  prisoner  over  and  including  six,  or 
whether  he  is  only  entitled  to  receive  eighty  cents  per  day  for  each  prisoner, 
whether  tlie  number  confined  equals  or  exceeds  six;  theplaintifit  maintaining 
that  he  is  entitled  to  one  dollar  per  day  for  five  prisoners,  and  eighty  cents 
per  day  for  each  additional  prisoner  over  five,  while  the  defendant  maintains 
that  the  plaintiff  is  only  entitled  to  eighty  cents  per  day  when  the  number  of 
prisoners  exceeds  five."  The  law  governing  the  controversy  between  the 
parties  is  found  in  Comp.  St.  p.  945,  §  1075,  and  is  as  follows,  to- wit:  "The 
fees  allowed  the  sheriffs  of  the  several  counties  of  this  territory  for  the  board 
of  prisoners  confined  in  jail  under  their  charge  shall  be,  for  five  or  under,  one 
dollar  per  day  for  each  prisoner,  and  for  over  five,  eighty  cents  per  day  each." 
It  is  contended  on  the  one  hand  that  the  meaning  of  this  statute  is  that  the 
sheriff  shall  receive  for  five  prisoners,  or  if  he  has  less  than  five,  one  dollar  a 
day  each;  but  for  all  he  has  over  Qvq  he  shall  receive  only  80  cents  each  {  and 
on  the  other  hand  it  is  contended  that  its  meaning  is,  if  the  number  exceeds 
five,  the  sheriff  is  to  have  only  80  cents  each  for  all  the  prisoners.  We  think 
the  former  construction  the  correct  one.  There  are  two  classes  of  prisoners 
provided  for.  The  language  of  the  statute  is  that  "the  fees  allowed  the  sher- 
iff *  *  •  for  the  board  of  prisoners  *  •  *  shall  be,  for  five  or  un- 
der, one  dollar  per  day  for  each  prisoner,"  and  "for  over  five,  eighty  cents 
per  day  each."  The  word  "and"  connects  the  two  clauses,  and  has  the  effect 
to  add  the  one  to  the  other.  The  word  "each"  in  each  clause  qualifies  and 
limits  the  word  "prisoner."  The  legislature  meant  that  the  sheriff  should 
receive  one  dollar  a  day  for  each  of  five  prisoners,  if  he  had  that  many  in  his 
charge;  but  when  the  number  exceeded  five,  he  should  only  receive  80  cents 
per  day  for  such  excess.  This  construction  does  not  require  the  addition  of 
any  word  to  the  language  of  the  statute  to  show  its  meaning,  but  the  other 
does.  To  follow  that  construction,  the  last  clause  would  have  to  read  as  fol- 
lows, to- wit:  "But  when  there  are  over  five,  then  only  eighty  cents  each  for 
all  the  prisoners."  The  substitution  of  the  disjunctive  conjunction  "but" 
for  "and,"  in  order  that  the  idea  of  superseding  the  first  provision  with  the 
last,  when  the  number  should  exceed  five,  seems  to  us  absolutely  necessary 
in  order  to  give  the  statute  the  meaning  contended  for  by  the  respondents; 
and  this  would  be  to  entirely  change  the  meaning  of  the  latter  clause.  Be- 
sides, the  construction  we  have  given  prevents  tbe  incongruity  of  causing 
the  legislature  to  allow  the  sheriff  less  for  six  prisoners  than  for  five.  The 
character  of  the  statute  for  which  the  one  under  consideration  was  substi- 
tuted can  furnish  no  reason  why  we  should  give  its  language  a  strained  and 
unusual  meaning.  Let  a  judgment  be  entered  here  according  to  this  opin- 
ion, under  the  agreement  of  the  parties. 

Bach  and  Liddkll,  JJ.,  concur. 

(7  Mont.  560) 

HoF£  MiN.  CJo.  t>.  Brown. 

{Supreme  Court  of  Montana,    September  1ft,  1888.) 

1.  Mtnss  and  Mining— Location— Tdnnbliko— Link  of  Tunnbi^— Rbv.  St.  TJ.  8.  $2828. 

Rev.  St.  U.  S.  S  2828^  provides  that  the  owner  of  a  mining  tunnel  shaU  have  the 

same  right  of  posseBsion  of  all  veins  and  lodes  within  8,000  feet  from  the  face  of  the 

tunnel,  on  the  line  thereof,  not  previously  known  to  exist,  discovered  In  the  tunnel, 
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as  if  they  were  discovered  from  the  surface,  and  that  locations  on  tbe  line  thereof, 
of  veins  not  appearing  on  the  surface,  made  while  the  tunnel  is  in  construotion,  shali 
be  invalid.  Section  2820  limits  vein  or  lode  claims  to  1,600  feet  in  length,  and  800 
feet  in  width  on  each  side  of  the  middle  of  the  vein.  Defendant  commenced  a  tun- 
nel outside  of,  but  within  800  feet  from  the  exterior  sides  of,  plaintiff's  tunnel,  as 
located  and  staked,  found  a  vein,  and  took  ore  therefrom,  such  vein  not  yet  being 
discovered  in  plaintiff's  tunnel.  Held,  that  defendant's  location  was  valid,  though 
liable  to  be  divested  by  the  subsequent  discovery  of  the  same  vein  in  plaintiff's  tun- 
nel, if  within  800  feet  from  the  middle  of  and  1,600  feet  along  the  vein  from  the  point 
of  plaintiff's  discovery. 

2.   SaMB— iNJUNCnON—PLBADING. 

A  complaint  in  an  action  for  an  injunction  bv  one  owner  of  a  mining  tunnel  to 
prevent  another  from  working  a  location  on  the  line  of  the  plaintiiTs  tunnel,  such 
location  being  invalid  under  Rev.  St.  U.  S.  §  2328,  which  alleges  that  the  trend  of 
the  vein  being  worked  by  defendant  appears  to  be  across  the  location  of  plaintiff's 
tunnel,  without  a  positive  averment  that  it  will  cross,  or  that  plaintilC  believes  it 
will,  is  insufftcient  on  demurrer. 

Appeal  from  district  oourt.  Deer  Lodge  county. 

Action  by  the  Hope  Mining  Company  against  Frank  D.  Brown,  to  restrain 
defendant  from  working  a  mining  tnnnel  which  was  alleged  to  be  in  conflict 
with  plaintiff's  tunnel,  and  to  recover  damages  for  ore  taken  therefrom. 
Judgment,  on  demurrer  to  comfUaint,  was  for  defendant,  and  plaintiff  ap- 
peals. He  v.  St.  U.  S.  §  2823,  is  as  follows:  "Where  a  tunnel  is  run  for  the 
development  of  a  vein  or  lode,  or  for  the  discovery  of  mines,  the  owners  of 
such  tunnel  shall  have  the  right  of  possession  of  all  veins  or  lodes  within 
three  thousand  feet  from  the  face  of  such  tunnel  on  the  line  thereof,  not 
previously  known  to  exist,  discovered  in  such  tunnel,  to  the  same  extent  as  if 
discovered  from  the  surface,  and  locations  on  the  line  of  such  tnnnel  of  veins 
or  lodes  not  appearing  on  the  surface  made  by  other  parties  after  the  com- 
mencement of  the  tunnel,  and  while  the  same  is  being  prosecuted  with  rea- 
sonable diligence,  shall  be  invalid;  but  failure  to  prosecute  the  work  on  the 
tunnel  for  six  months  shall  be  considered  as  an  abandonment  of  the  right  of 
all  undiscovered  veins  on  the  line  of  such  tunnel." 

Thomas  i.  NaptoUy  for  appellant.  Wm.  JSccUlon  and  W.  L.  Brown,  for 
respondent. 

LiDDELL,  J.  The  plaintiff  in  this  case  appeals  from  a  judgment  of  the  dis- 
trict court  sustaining  a  demurrer  of  no  cause  of  action;  and  in  order  that  we 
may  have  a  clear  understanding  of  the  facts  presented,  it  will  benecessaiy  to 
examine  carefully  the  allegations  of  the  complaint.  It  seems  that  the  plain- 
tiff is  the  owner  and  in  the  possession  of  a  ceitain  tunnel  right  and  claim, 
known  as  the  *' Jubilee  Tunnel,"  in  the  Flint  Greek  mining  district,  in  Deer 
Lodge  county  of  this  territory.  It  alleges  that  in  June  last  it  caused  the 
proper  notice  of  the  location  of  said  tunnel  to  be  duly  filed  in  the  county  re- 
corder's office  for  the  above  county,  and  that  the  location  and  description  of 
the  tunnel  right  was  made  after  proper  survey,  and  that  it  caused  the  bound- 
aries of  the  claim  to  be  marked  by  certain  posts,  together  with  the  plan  of 
commencement  of  the  tunnel,  the  course  thereof,  the  names  of  the  parties  in 
Interest,  in  all  respects  complying  minutely  with  the  law  in  such  descriptions 
and  notice.  It  further  alleges  that  it  is  entitled  to  all  undiscovered  veins, 
lodes,  or  deposits  on  the  line  of  the  tunnel  for  a  distance  of  3,000  feet  be- 
tween the  two  boundary  posts;  that  about  December  1st  the  defendant,  with- 
out right,  entered  upon  the  claim  of  plaintiff,  within  SOOfeet  of  the  line  of  the 
tunnel,  and  located  a  quartz  claim ;  that  the  defendant  has  caused  a  tunnel 
to  be  opened,  and  beneath  the  surface  of  the  ground  has  discovered  a  body  of 
ore,  vein  or  lode,  and  is  extracting  the  ore  from  the  tunnel,  and  converting 
it  to  his  own  use;  that  the  defendant  has  already  converted  over  S500  worth 
of  ore,  and  is  continuing  his  operations  in  violation  of  plaintiff's  rights.  The 
plaintiff  further  alleges  that  the  lode  or  vein  of  ore  which  is  being  now  worked 
by  the  defendant  appears  to  trend  across  the  tunnel  of  plaintiff,  which  has 
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been  extended  over  100  feet,  and  is  now  being  diligently  prosecuted.  Finally, 
it  prays  for  damages,  and  a  perpetual  injunction  restraining  the  defendant 
from  excavating  the  ore  claimed. 

The  rights  of  the  plaintiff  depend  entirely  upon  the  construction  to  be  given 
section  2328,  Rev.  St.  U.  S.  Manifestly  that  section  was  enacted  for  tlie  en- 
eourngemenc  and  protection  of  those  persons  who  were  engaged  in  explor- 
ing for  precious  metals  by  means  of  tunnels.  They  are  allowed  the  right  of 
possession  of  all  veins  or  lodes  along  the  line  of  the  tunnel  tor  3,000  feet  from 
its  face,  and  not  previously  known  to  exist;  but  such  veins  or  lodes  must 
have  been  discovered  in  the  tunnel.  The  extent  of  the  rights  of  parties  dis- 
covering veins  or  lodes  by  means  of  tunnels  is  the  same  in  extent  as  when 
discovered  from  the  surface.  By  referring  to  section  2S20,  Rev.  St.  U.  S.,  we 
can  there  see  the  extent  of  the  rights  of  one  who  locates  on  a  surface  discov- 
ery. In  express  terms  it  declares  that  no  location  shall  be  made  until  there 
has  been  a  discovery  of  the  lode  or  vein  within  the  limits  of  the  location;  and 
that  no  right  arising  from  such  a  claim  shall  extend  beyond  300  feet  on  each 
side  of  the  middle  of  the  vein  at  the  surface.  Measured  according  to  this 
rule,  the  tunnel  claimant  will  have  no  right  to  any  claim  except  for  such  veins 
or  lodes  as  may  be  discovered  within  the  3,000  feet  from  the  face  of  the  tun- 
nel, and  in  the  tunnel  itself.  But  when  veins  or  lodes  are  discovered  in  the 
tunnel,  the  claimant  will  be  entitled,  as  a  matter  of  right,  to  the  vein  or  lode 
for  1,500  feet  in  length  along  the  vein  or  lode,  and  to  the  extent  of  300  feet 
on  each  side  tliereof  from  the  middle  of  the  vein  or  lode.  After  the  discovery 
of  the  vein  or  lode  in  the  tunnel  his  rights  are  exactly  in  extent  what  they 
would  have  been  if  his  discovery  had  been  made  from  the  surface.  But  he  has 
an  additional  right,  not  accorded  to  the  surface  discoverer.  As  before  stated, 
the  object  of  the  law  is  to  protect  those  explorers  in  the  possession  of  the  lode 
or  vein  discovered  by  means  of  their  tunnel,  and  therefore  the  law-maker  has 
seen  fit  to  announce  that  if,  after  the  commencement  of  a  tunnel,  and  pend- 
ing the  progress  of  its  construction,  a  third  person  should  locate  a  vein  or  lode 
on  the  line  of  the  tunnel,  which  was  not  discovered  from  the  surface,  the  loca- 
tion would  be  invalid.  On  the  other  hand,  if  the  veins  or  lories  so  located  by 
third  persons  exist  on  either  side  of  the  tunnel,  but  which  neither  cross  it  nor 
are  discovered  in  the  tunnel,  they  will  not  belong  to  the  tunnel  claimant,  but 
to  the  person  discovering  and  locating  them.  The  contention  of  the  plaintiff 
in  this  case  iS  that  third  persons  have  no  right  to  locate  any  veins  or  lodes 
within  a  distance  of  300  feet  on  either  side  of  the  line  of  the  tunnel  right. 
We  have  carefully  considered  the  sections  referred  to,  and  weighed  the  im- 
portance of  a  decision  on  this  point  to  the  mining  interest,  but  we  are  unable 
to  agree  with  the  plaintiff's  view  of  the  law,  which,  on  casual  inspection, 
would  perhaps  justify  such  a  construction.  The  section  (2323)  does  not  state 
what  shall  be  tl»e  limits  of  a  tunnel  right,  and  there  is  no  reason  or  authority 
for  saying  that  it  extends  to  300  feet  on  each  side  of  the  tunnel,  any  more 
than  to  1,500  or  3,000  feet.  In  explicit  terms,  such  a  right  exists  only  on  the  line 
of  the  vein  or  lode  discovered,  whether  from  the  surlace  or  "in  the  tunnel." 
This  necessitates  our  saying  what  is  meant  by  the  "lii»e  of  the  tunnel;"  and, 
as  was  well  said  in  Twnnei  Co,  v.  Peil,  4  Colo.  507,  a  literal  construction  of 
the  expression  would  lead  to  an  absurdity,  for  a  line,  geometrically  speaking, 
has  length  without  breadth;  while  it  is  equally  plain  that  to  say  that  the  stat- 
ute intended  to  give  the  tunnel  claimant  300  feet  on  either  side  of  his  location 
<'is  a  line  of  tunnel  would  be  interpolating  into  the  law  a  provision  which  it 
does  not  contain,  and  might  justly  be  considered  a  piece  of  judicial  legislation. 
In  fact  there  is  no  other  reasonable  or  fair  construction  to  be  placed  on  the 
words  "line  of  the  tunnel,"  as  used  in  the  statute,  than  that  given  by  the 
court  in  the  Colorado  case.  "It  designates  a  width  marked  by  the  exterior 
lines  or  sides  of  the  tunnel."  Now,  if  the  line  of  the  tunnel  is  the  width  of 
the  tunnel  excavation,  and  no  more  or  less,  it  follows  that  the  location  of  de- 
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fendant^s  claim  is  not  within  the  iimits  of  the  plaintiff's  tunnel  rights.  The 
reasonings  of  the  case  commend  themselves  to  our  view,  not  only  as  a  proper 
construction  of  the  rights  of  the  tunnel  claimant,  but  as  being  in  accord  with 
the  mining  policy  of  the  general  government  Counsel  for  appellants,  with 
great  earnestness  and  ability,  press  upon  our  consideration  the  case  of  Back 
V.  Mining  Co,,  17  Pac.  Rep.  83.  We  have  carefully  examined  the  case,  and 
do  not  find  that  it  conflicts  with  our  views,  hue  is  rather  a  support  thereof. 
It  appears  from  the  statement  that  the  plaintiff  had  located  his  tunnel,  and 
marked  off  its  length  and  line,  setting  up  posts  every  hundred  feet  along  the 
line*  each  post  being  plainly  marked  with  the  name  of  the  tunnel.  At  post 
No.  9  defendants  entered  upon  bis  line,  sunk  a  shaft,  and  at  a  depth  of  12  feet 
they  discovered  a  lode  or  vein.  The  plaintiff  alleged,  besides  tlie  requisite 
averments,  that  upon  the  prolongiition  of  the  tunnel  along  the  line  marked 
out  it  would  pass  through  the  lode  or  vein  discovered  by  the  defendants  in 
their  12-foot  shaft,  at  post  No.  9.  He  prayed  for  an  injunction,  which  was 
properly  granted,  because,  as  long  as  the  tunnel  claimant  prosecutes  diligently 
his  work,  no  one  has  the  right  to  make  locations  on  the  line  of  his  tunnel. 
The  question  at  issue  in  the  cause  at  bar  did  not  come  up  in  the  Idaho  case, 
and  what  we  here  decide  is  that  third  persons  have  a  right  to  locate  any  veins 
or  lodes  within  a  distance  of  300  feet  on  either  side  of  the  line  of  the  tunnel, 
but  not  on  the  line  of  the  tunnel,  which  we  hold  means  a  line  the  width  of  the 
sides  of  the  tunnel.  Of  course,  any  locations  so  made  are  at  the  risk  of  the  lo- 
cators, for,  upon  the  discovery  of  the  vein  or  lode  in  the  tunnel,  all  locations 
made  subsequent  to  the  commencement  of  the  tunnel  become  invalid,  if  they 
are  within  300  feet  on  either  side  of  the  vein  or  lode,  and  within  1,500  feet  as 
located  along  the  vein  or  lode  discovered.  As  a  matter  of  course,  veins  or 
lodes  discovered  from  the  surface,  or  previously  known  to  exist,  are  not  af- 
fected by  the  rights  of  the  tunnel  claimant,  which  we  may  here  remark  to  be 
most  ample  and  sweeping. 

Owing  to  the  importance  of  the  matter  to  the  litigants  and  to  the  mining 
interests,  we  have  thought  fit  to  decide  this  question  presented  by  the  demur- 
rer, but  on  other  grounds  the  complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  It  will  be  observed  from  reading  the  complaint 
that  the  court  is  asked  to  infer  from  certain  allegations  that  the  vein  or  lode 
discovered  by  the  defendant  will  be  found  in  the  plaintiff's  tunnel.  Now,  in 
what  direction  a  vein  or  lode  wilt  continue  its  course  is  mere  conjecture,  and 
altogether  too  speculative  to  be  made  the  basis  of  an  injunction.  Espe- 
cially is  this  the  case  where  the  complaint  alleges,  as  in  this  instance,  *'that 
the  trend  of  said  vein  appears  to  be  across  the  tunnel  right."  There  is  an 
utter  absence  of  any  positive  allegation  that  the  vein  or  lode  in  dispute  will 
cross  the  plaintiff's  tunnel,  or  that  the  complainant  believes  that  it  wilt 
Nothing  is  better  recognized  in  pleading  than  that  the  facts  to  support  a  legal 
right  must  be  set  forth  in  positive  and  unequivocal  terms;  and  the  rule  ap- 
plies even  when  the  averment  is  made  on  information  and  belief.  See  1  £s- 
tee,  PL  &  Pr.  (2d  Ed.)  p.  132,  §§  109,  110.  We  conclude  that  the  complaint 
is  wholly  insufiiclent,  as  well  in  the  accuracy  of  its  allegations  as  in  the  legal 
conclusions  to  be  drawn  from  the  facts  stated.  Judgment  of  the  lower  court 
is  affirmed,  at  cost  of  appellant. 

McCoKNELL,  C.  J.,  and  Bach,  J.,  concur. 

(7  Mont  573) 

Stewart  t>.  Bitdd. 

(Supreme  Court  of  Montcma.    September  15, 18S8.) 

L  Negotiable  Instruments— Actions  on— Pleading — Denial. 

Code  Civil  Proc.  Mont.  $  87,  requires  an  answer  to  contain  **a  speciflc  denial  of 
the  material  allegations  of  the  complaint  controverted  by  the  defendant.    *    ♦   ♦ 
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If  the  complaint  be  verified,  the  deDial  of  each  aUegation  controverted  moBt  be 
specific,  or  be  made  positively,  or  according  to  the  information  and  belief  of  the  de- 
fendant "  Held,  that  where  the  complaint  in  an  action  on  a  note  made  bv  a  deceased 
person  alleged  that  no  part  of  the  note  had  been  paid,  except  two  stated  sums,  paid 
at  stated  times,  a  denial  in  the  answer  that  plaintiff  ''received  from  decedent "  is 
not  a  denial  of  such  allegation;  also  a  denial  that  ''no  part  of  said  note  has  been 
paid  except,  **  etc.,  is  bad,  as  being  at  most  only  equivalent  to  saying  that  more  than 
the  excepted  sum  has  been  paid ;  and  a  denial  that  anything  is  due  and  unpaid  on 
the  note  is  not  an  allegation  of  payment^  and  raises  no  issue 

3.  Limitation  of  Actions— Pleujino  thb  Statute. 

Under  the  Montana  statute,  which  requires  that  the  statute  of  limitations  be 
pleaded  by  stating  "that  the  cause  of  action  is  barred  by  the  provision  of  section 
[giving  the  number  of  the  section  and  the  subdivision  thereof,  if  it  is  divided,  relied 
upon]  of  the  Code  of  Civil  Procedure, "  a  plea  that  the  action  is  barred  l^  the  stat- 
ute or  limitations  of  Montana  territory  (chapter  8,  $  41,  of  the  Revised  Statutes  of 
the  territory)  is  fatally  defective,  as  making  no  reference  to  the  Code  of  Civil  Pro- 
cedure, or  to  the  subdivisions  of  section  41. 

3.  Witness— Competenot— Transactions  wrrn  Decedent. 

Code  Civil  Proc.  Mont.  §  648,  provides  that  no  person  shall  be  allowed  to  testify 
where  the  adverse  party,  or  the  party  for  whose  benefit  the  action  or  proceeding 
is  prosecuted  or  defended,  is  the  representative  of  a  deceased  person,  when  the  facts 
to  be  proven  transpired  before  the  death  of  such  deceased  person.  Held,  that  the 
section  does  not  disqualify  the  wife  of  a  deceased  maker  of  a  note  from  testify- 
ing, in  an  action  on  the  note  against  the  administrator,  as  to  the  payment,  before 
the  death  of  deceased,  of  a  sum  indorsed  on  the  note  as  paid.^ 

Appeal  from  district  court,  Gallatin  county. 

-Armstrong  c&  Hartman^  for  appeUaat*  R.  P.  Vidian  and  D.  C  Campbells 
for  respondent. 

De  Wolf,  J.  This  was  an  action  brought  by  plaintiff  against  the  adminis- 
trator of  James  B.  Stewart,  deceased,  on  a  promissory  note  made  by  said 
Stewart  in  his  life-time,  and  one  Arch  McKinley,  for  $920.  Said  note  was 
set  out  in  the  complaint,  and  was  as  follows:  ''YiRGfNiA  City,  Montana, 
December  16,  1873.  For  value  received,  we  promise  to  pay  Finley  Stewart 
the  sum  of  1^920.00,  (nine  hundred  and  twenty  doUara,^  one  year  after  date. 
Interest  at  the  rate  of  one  per  cent,  per  month  until  paid.  J.  B.  Stsw* 
ART.  Arch  McKinley."  On  which  note  were  the  following  indorsements: 
"April  1, 1877.  Received  on  the  within  note  two  hundred  dollars,  ($200.00.)" 
"February,  1884.  Received  twenty  dollars,'to  be  applied  on  the  witlnn  note." 
The  complaint  alleged  that  no  pait  of  said  note  had  been  paid  except  said 
sum  of  8^00,  paid  April  1,  1877,  and  $20,  paid  February,  1884;  and  alleges 
that  the  balance  due  on  tlie  note,  at  the  time  the  action  was  brought,  was 
$2,245.60,  for  wliich  sum,  and  interest  from  December  16,  1887,  the  plain* 
tiff  prayed  for  judgment.  The  complaint  also  contained  the  averment  that 
George  Budd  was,  by  the  probate  court  of  Gallatin  county,  appointed  adminis- 
trator of  the  estate  of  James  B.  Stewart,  deceased;  that  proof  of  the  claim 
sued  upon  had  been  duly  made  in  the  probate  court  of  Gallatin  county;  and 
said  claim,  with  evidence  of  its  correctness,  was  presented  to  said  adminis- 
trator for  allowance,  and  was,  by  said  administrator,  rejected  on  the  7th  of 
January,  1888.  To  this  complaint  the  defendant  filed  the  following  answer* 
"And  now  comes  the  above-named  defendant,  and  for  answer  to  plaintiff's 
complaint  in  this  cause  filed,  denies,  on  his  information  and  belief,  that,  in 
the  month  of  February,  1884,  or  at  any  time  whatever,  or  at  all,  the  plain- 
tiff, or  any  one  else  for  him,  received  from  the  decedent  named  In  said  com- 
plaint, or  from  any  one  else  for  him,  the  sum  of  twenty  dollars,  to  be  applied 
on  the  payment  of  said  note.    Denies,  on  his  information  and  belief,  that  no 

1  As  to  the  competency  of  witnesses  to  testify  regarding  transactions  with  decedents, 
see  Frendergast  v.  'Wiseman,  (Qa.)  7  B.  E.  Rep.  328,  and  note;  McBrlen  v.  Hartin, 
(Tenn.)  9  S.  W.  Rep.  201,  and  note. 
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part  of  said  note  has  been  paJd,  either  principal  or  interest,  except  the  sum 
of  two  hundred  dollars,  paid  on  the  1st  day  of  April,  1887.  Denies,  on  his 
information  and  belief,  that  there  is  now  due  and  unpaid  on  said  note  the 
sum  of  $2,245.60,  with  interest  from  December  16,  1887,  or  any  sum  what- 
eyeri  The  said  defendant,  further  answering,  and  for  a  complete  defense  to 
plaintiff's  cause  of  action  herein,  avers  that  if  any  cause  of  action  the  plain- 
tiff ever  had  by  reason  of  the  execution  of  the  note  mentioned  in  his  said 
complaint  it  is  barred  by  the  statute  of  limitations  of  the  territory  of  Mon- 
tana, to- wit,  chapter  3.  §  41,  of  the  Revised  Statutes  of  said  territory.  The 
defendant,  further  answering,  avers,  on  bis  information  and  belief,  that  if 
any  indorsement  of  the  sum  of  twenty  dollars,  received  in  February,  1884,  or 
at  any  other  time,  was  ever  made  on  said  note,  said  indorsement  was  fraudu- 
lently made  thereon,  or  caused  to  be  mi&de  thereon,  by  the  plaintiff  herein, 
after  the  death  of  J.  B.  Stewart,  deceased,  named  in  said  complaint,  without 
the  knowledge  of  the  above-named  defendant,  and  with  a  view  to  reviving  an 
illegal  claim  against  said  estate. "  To  this  answer  the  plaintiff  filed  a. demur- 
rer, on  the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a  defense. 
The  court  overruled  the  demurrer,  whereupon  plaintiff  filed  a  replication  in 
which  be  admitted  the  indorsement  of  the  $20  received  in  February,  1884, 
was  caused  to  be  made  after  the  death  of  James  B.  Stewart,  but  denied  that 
it  was  made  fraudulently,  or  for  the  purpose  of  reviving  an  illegal  claim,  but 
averred  that  the  omission  occurred  through  inadvertence.  Thereafter,  on 
April  14.  1888,  the  defendant  filed  a  motion  for  judgment  on  the  pleadings. 
On  the  16th  of  April  the  plaintiff  also  filed  a  motion  for  judgment  on  the 
pleadings,  which  was  overruled  by  the  court,  and  exception  taken  to  the  rul- 
ing. On  the  trial  of  the  cause,  the  plaintiff  offered  to  prove,  by  Jane  Stew- 
art, wife  of  plaintiff,  that  James  Stewart,  deceased,  paid  the  plaintiff  on  the 
note  in  controversy  820,  in  February,  1884;  but  the  court  held  the  evidence 
incompetent,  for  the  reason  that  the  transaction  occurred  before  the  death  of 
James  Stewart,  and  because  the  witness  was  the  wife  of  plaintiff,  and  for 
this  reason  was  a  party  in  interest.  Exception  was  taken  to  the  ruling  of 
the  court  excluding  this  evidence,  and  thereupon  plaintiff  rested.  The  de- 
fendant then  made  a  motion  for  a  nonsuit,  that  the  evidence  was  not  suffi- 
cient to  sustain  the  allegations  of  the  complaint.  This  motion  the  court  sus- 
tained, and  rendered  judgment  in  favor  of  the  defendant  for  costs,  amounting 
to  $54.95.  A  motion  for  a  new  trial  was  afterwards  made  on  bills  of  excep- 
tions to  the  several  rulings  mentioned,  which  motion  was  denied  by  the  court, 
and  an  appeal  thereafter  taken  to  this  coui-t. 

The  first  question  presented  by  this  record  Is,  did  the  court  err  in  overrul- 
ing the  demui^rer  to  the  answer  of  the  defendant?  Section  87  of  the  Code  of 
Civil  Procedure  states  what  the  answer  must  contain.  These  requirements 
are — **  First,  a  specific  denial  of  the  material  allegations  of  the  complaint  con- 
troverted by  the  defendant;  second,  a  statement  of  new  matter  constituting 
a  defense  or  counter-claim.  If  the  complaint  be  verified,  the  denial  of  each 
allegation  controverted  must  be  specific,  or  be  made  positively,  or  according 
to  the  information  and  belief  of  the  defendant."  In  Doll  v.  Oood,  38  Cal. 
290,  the  supreme  court  of  that  state  says:  ''The  rules  of  pleading  under  our 
statute  are  intended  to  prevent  evasion,  and  to  require  a  denial  of  every 
specific  averment  in  a  sworn  complaint,  in  substance  and  in  spirit,  and  not 
merely  a  denial  of  its  literal  truth;  and  whenever  the  defendant  fails  to  make 
such  a  denial,  he  admits  the  averment;"  citing  other  authorities.  Did  the 
answer  in  this  case  fulfill  these  requirements  ?  We  think  not.  It  is  through- 
out a  skillful  evasion  of  the  allegations  of  the  complaint,  rather  than  a  spe- 
cific denial  of  them.  Take  the  first  denial  as  an  illustration.  It  denies  that 
the  plaintiff,  or  any  one  for  him,  received  from  the  decedent  the  $20  to  be  ap- 
plied on  the  note.  This  is  not  a  denial  of  the  allegation  of  the  complaint, 
that  $20  was  paid  on  the  note  at  the  time  alleged.    So,  likewise,  the  denial 
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that  no  part  of  said  note  has  been  i)aid,  except  the  sum  of  $200,  is  In  legal 
effect  an  admission  that  the  note  has  not  been  paid  in  full.  It  i^  at  most  only 
equivalent  to  saying  that  more  than  $200  has  been  paid  upon  it.  The  denial 
that  anything  is  due  and  unpaid  on  the  note  is  not  an  allegation  of  payment, 
but  only  a  denial  of  indebtedness,  which  this  court,  in  Power  v,  6^m,  6Mont« 
5,  9  Pac.  Rep.  575,  held  was  a  denial  of  a  legal  conclusion,  and  raised  no  is- 
sue. The  same  rule  is  laid  down  in  the  case  of  Higgins  v.  WortelU  IB  Cal. 
333,  wherein  the  court  says:  "The  pleadings  are  verified,  and  the  complaint 
alleges  that  the  defendants  are  indebted,  etc.,  for  goods,  wares,  and  mer- 
chandise sold  and  delivered  to  them  at  their  request.  The  answer  denies  that 
they  are  indebted  in  the  amount  stated,  but  specifies  no  amount  in  which  they 
admit  themselves  to  be  indebted.  No  effect  can  be  given  to  such  a  denial." 
Also,  in  Wells  v.  McPike,  21  CaL  219,  the  court  says:  "A  denial  qf  indebted- 
ness, without  a  denial  of  the  fact  which  shows  the  existence  of  the  indebted- 
ness, is  but  a  denial  of  a  conclusion  of  law,  and  raises  no  issue."  Neither  is 
the  plea  of  the  statute  of  limitations,  attempted  to  be  set  up  in  the  answer, 
properly  pleaded.  The  statute  requires  this  to  be  done  by  stating  generally 
"that  the  cause  of  action  is  barred  by  the  provision  of  section  [giving  the 
number  of  the  section  and  the  subdivision  thereof,  if  it  is  divided,  relied  upon] 
of  the  Code  of  Civil  Procedure."  This  was  not  done;  but  the  allegation  is 
that  the  action  was  barred  by  the  statute  of  limitations  of  Montana  territory, 
(chapter  3,  §  41,  of  the  Revised  Statutes  of  the  territory.)  It  does  not  men- 
tion the  Code  of  Civil  Procedure,  or  refer  to  any  of  the  subdivisidns  of  section 
41  of  the  Code,  as  required  in  pleading  the  statute.  This  ground  of  demurrer 
may  appear  technical  and  refined,  but  we  are  to  consider  this  answer  as  under 
objection,  and  as  attacked  by  a  hostile  demurrer,  and  its  effect  and  sufilciency 
as  a  pleading  must  be  determined  by  the  rules  relating  to  a  pleading  thus 
called  in  question,  and,  judged  by  those  rules,  we  think  the  answer,  in  this 
respect,  demurrable. 

The  remaining  allegations  of  the  answer,  that  the  indorsement  of  the  $20 
made  on  the  note  was  not  made  until  after  the  death  of  James  B.  Stewart,  the 
maker  of  the  note,  was  clearly  not  a  good  defense  to  the  action.  We  are 
therefore  of  the  opinion  that  the  demurrer  to  the  answer  should  have  been 
sustained;  and  as  the  case  must  be  reversed  on  this  account,  we  might  prop- 
erly decline  to  consider  any  of  the  other  errors  alleged.  But,  as  the  cause  will 
probably  be  again  tried  in  the  district  court,  we  will  brietiy  consider  one  other 
point  raised  by  the  record,  and  alleged  as  error.  This  was  the  ruling  of  the 
court  in  refusing  to  permit  Jane  Stewart,  wife  of  the  plaintiff,  to  testify  as  to 
the  payment  of  the  $20  alleged  to  have  been  paid  on  the  note  in  Februiury, 
1884.  The  exclusion  of  this  evidence  is  put  by  the  court  on  the  ground  that 
the  facts  proposed  to  be  proven  by  the  witness  occurred  before  the  death  of 
James  B.  Ste«srart,  and  on  the  further  ground  that  the  witness  was  incompe- 
tent to  testify  on  account  of  interest.  We  think  the  exclusion  of  the  evidence 
was  wrong  on  both  grounds.  Section  648  of  the  Code  of  Civil  Procedure  is 
the  one  that  defines  what  persons  are  Incompetent  to  testify  in  a  case  like  the 
present.  The  first  part  of  that  section  is  as  follows:  "Ko  person  shall  be  al- 
lowed to  testify,  under  provisions  of  the  last  section,  where  the  adverse  party, 
or  the  party  for  whose  Immediate  benefit  the  action  or  proceeding  is  prose- 
cuted or  defended,  is  the  representative  of  a  deceased  person,  when  the  facts 
to  be  proved  transpired  before  the  death  of  such  deceased  person."  This  sec- 
tion no  doubt  rendered  the  plaintiff  incompetent  to  testify  in  the  cause,  but 
the  disqualification  did  not  extend  to  his  wife.  She  was  not  an  adverse  party 
in  any  sense,  nor  can  it  be  said  that  she  was  disqualified  by  reason  of  inter* 
est.  Ajs  the  wife  of  the  plaintiff,  her  interest  was  too  remote  and  contingent 
to  disqualify  her  from  testifying  in  the  case,  assuming  that  interest  works  a 
disqualification,  which  it  does  not  under  the  laws  of  the  territory.  This  opin- 
ion finds  support  in  the  decision  of  this  court  in  the  case  of  Slioher  v.  J  achy 
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3  Mont.  353.    The  case  must  be  reversed,  with  instructions  to  the  district 
court  to  sustain  tlie  demurrer. 

McCk>NN£Lii,  C.  J.*  concurs.    Bach,  J.,  concurs  in  the  result  upon  the  last 
ground. 

»^^*»>  Stake  t..  Stiles. 

(Supreme  Court  of  Arizona,    October  1, 1888.) 

L  EsTOPPEir— Bt  Conduct— Pabtnbbbhip^-Sucokssivb  Firms. 

A  banking  firm,  which  has  received  aU  the  property,  assets,  and  deposits  of  its 
predecessor,  assumed  all  the  liabilities,  taking  and  using,  by  agreement,  the  books 
of  the  former  firm,  and  has  paid  and  collected  the  accounts  of  its  predecessor,  as  if 
no  change  had  been  made,  is  estopped  from  denying  indebtedness  to  a  creditor  of 
the  former  firm,  who  had  deposited  money  in  the  bank,  and,  having  fall  knowledge 
of  all  the  facts  in  the  change  of  firms,  had  permitted  his  funds  to  remain  in  the 
bank,  where  they  had  been  treated  as  a  deposit,  and  carried  into  their  books  by 
the  new  firm. 

9.  Release  and  Diboraroe— Joint  Debtors. 

The  fact  that  the  depositor  released  the  former  firm  does  not  release  their  suo- 
cessors  on  the  principle  of  joint  debtors,  as  the  obligations  are  several,  and  not 
joint;  and,  even  if  the  latter,  Rev.  St.  Ariz.  §  138,  provides  that  a  release  of  one  joint 
debtor  does  not  release  the  others. 

8.  Limitation  op  Ac!tion&— Running  op  the  Statute— Banks  and  Banking— Deposits. 
The  statute  of  limitations  does  not  begin  to  run  against  funds  deposited  in  a  bank 
subject  to  call  at  any  time,  until  a  demand  is  made  for  such  funds. 

Appeal  from  district  court. 

J.  A,  Anderson  and  Haynea  &  Mitchell,  for  appellant.    Jefferds  d*  Frank" 
tin,  for  appellee. 

Barnes,  J.  This  is  an  action  in  which  the  appellee  brought  suit  against  ap« 
pellant,  as  assignee  of  the  insolvent  firm  of  Hudson  &  Co.,  bankers,  to  have 
his  claim  for  $4,382.50  allowed  against  the  estate  of  Hudson  &  Co.,  and  also 
to  recover  from  the  assignee  30  per  cent,  in  dividends,  appellee  alleging  that 
appellant,  as  assignee  of  said  estate,  had  declared  three  dividends,  aggregat- 
ing 30  per  cent.,  on  the  indebtedness  of  Hudson  &  Co.,  and  that  said  assignee 
had  pail]  no  dividend  or  sum  whatsoever  to  appellee  on  his  claim.  Appellant 
admitted  that  D.  J.  Edwards  had  deposited  with  Siifford,  Hudson  &  Co.,  a 
firm  composed  of  A.  P.  K.  Safford,  Charles  Hudson,  James  H.  Toole,  and 
John  Wasson,  between  August  14,  1879,  and  January  1, 1880,  $1,132.50,  and 
with  the  firm  of  bafford,  Hudson  &  Co.,  composed  of  said  Safford,  Hudson, 
Toole,  and  J.  S.  Vosburg,  between  January  1,  1880,  and  March  26,  1880,  the 
further  sum  of  $3,250,  and  that  no  more  than  $310  and  $230  had  been  drawn 
from  said  firm  of  Safford,  Hudson  &  Co.  The  evidence  shows  that  the  vari- 
ous banking  firms  of  Safford,  Hudson  &  Co.  succeeded  each  other,  and  that 
the  firm  of  Hudson  &  Co,  succeeded  the  last  firm  of  Safford,  Hudson  &  Co.; 
that  each  firm  paid  and  collected  the  accounts  of  its  predecessor  as  though  no 
change  had  been  made,  and  the  check-books  issued  by  Hudson  &  Co.  stated 
that  they  were  the  successors  to  Safford,  Hudson  &  Co.  It  appears,  also,  that 
each  firm  assumed  the  obligations  of  their  predecessors.  The  ledgers  of 
Safford,  Hudson  &  Co.,  show  the  original  account  with  Edwards,  and  its 
transfer  through  successive  ledgers  to  the  last  one  used  by  Hudson  &  Co.,  at 
the  time  of  their  failure;  and  it  was  agreed  that  as  each  of  the  successive 
firms  was  organized,  it  took  and  continued  to  use  the  books  of  the  former  firm 
until  the  necessities  of  the  business  required  a  new  set,  when  all  accounts  not 
theretofore  olosed  were  transferred  to  a  new  book.  Appellant  testified  that 
the  account  of  Edwards  was  not  paid,  and  on  the  books  of  Hudson  &  Co.  it 
was  charged  against  said  firm  as  one  of  its  debts.  Appellant  admitted  that  if 
Edwards  were  present,  he  would  testify  that  "he  had  made  the  deposits,  and 
knew  of  the  various  changes  in  said  banking  firms  at  the  time  the  same  were 
v.l9p.no.9— 15 
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made,  and,  knowing  that  each  of  said  firms  had  received  all  the  propertyt  as- 
sets, and  deposits  of  its  immediate  predecessor,  assumed  all  the  liabilities 
thereof,  and,  believing  each  firm  as  it  succeeded  the  other  to  be  responsible 
and  liable  to  him,  and  intending  to  continue  each  of  the  said  successive  firms 
as  his  banlcers,  he  continued  to  leave  his  deposits  and  money  with  the  new 
firms,  respectively,  after  they  had  succeeded  the  old  firms,  as  set  forth  in  the 
complaint.  The  court  adjudged  that  the  plaintiff  had  a  valid  claim  against 
the  estate  of  Hudson  &  Co.  for  $3,072.50,  and  rendered  judgment  in  his  favor 
against  defendant  for  $921.75,  out  of  the  estate. 

It  is  urged  against  the  validity  of  this  claim  that  the  money  of  Edwards 
was  not  deposited  with  the  firm  of  Hudson  &  Co.,  and  hence  that  there  is  no 
privity  of  contract  between  Edwards  and  the  firm;  that  he  had  deposited 
money  with  Saflord,  Hudson  &  Co.,  and  that  that  company  owed  him;  and 
while,  as  between  the  two  tirms,  Safford,  Hudson  &  Co.  might  require  Hudson 
&  Co.  to  reimburse  them,  should  they  be  required  to  pay  the  same,  by  the  terms 
of  this  contract,  but  that,  Edwards  being  no  party  to  that  contract,  he  could 
not  enforce  it  against  the  latter  firm.  This  would  be  true  unless  he,  by  some 
act  of  his,  waived  his  right  to  sue  Safford,  Hudson  &  Co.,  and  made  Hud- 
son &  Co.  his  debtor.  The  depositor  Edwards,  when  he  had  knowledge 
of  the  change  of  firms,  had  the  riglit  to  withdraw  his  funds  from  the  bank, 
and  to  treat  solely  with  the  firm  that  received  his  deposit.  But  if  he,  after 
full  knowledge  of  all  the  facts,  acquiesced  in  the  change  of  firms,  permitted 
his  funds  to  remain  with  the  new  firm,  and  they  treated  him  as  their  depos- 
itor, and  carried  his  balance  into  their  I)ooks,  they  cannot  be  heard  to  say  that 
they  do  not  owe  him.  They  are  estopped  by  their  acts.  The  evidence  shows 
that  the  books  of  Hudson  &  Co.  show  that  Edwards  was  a  creditor  to  the 
amount  he  claims  at  the  time  of  the  assignment  of  Hudson  &  Co.  to  Stiles; 
and  as  the  assignment  was  for  the  benefit  of  creditors,  it  was  for  the  benefit 
of  this  creditor;  and  as  it  appears  that  dividends  to  80  per  cent,  have  been 
paid  other  creditors,  this  creditor  was  entitled  to  a  like  amount  out  of  the  es- 
tate. This  was  the  judgment  of  the  court  below.  It  is  also  contended  that, 
as  Edwards  had  received  81,000  from  Wasson  and  Safford,  and  had  released 
them,  that  thereby  Hudson  &  Co.  were  released,  and  the  familiar  principle  is 
invoked  that  the  release  of  one  joint  debtor  is  a  release  of  all.  The  Revised 
Statutes  of  Arizona,  §  133,  repeals  this  well-known  doctrine  of  the  common 
law,  and  enacts  that  the  release  of  one  joint  debtor  does  not  release  the  others. 
These  were  not,  however,  joint  obligations  of  these  firms.  The  contract  of 
each,  whatever  it  was,  whether  expressed  or  implied,  was  a  several  obliga- 
tion. It  is  not  necessary  to  decide  whether  Edwards  is  estopped  to  assert  that 
Safford,  Hudson  &  Co.  are  his  debtors,  by  permitting  his  funds  to  remain 
with  Hudson  &  Co.  after  knowledge  of  the  transfer.  This  only  need  be  de- 
cided: that  Hudson  &  Co.  became  his  debtor  by  their  acts,  and,  while  Edwards 
might  have  repudiated  it,  they  could  not.  Again,  it  is  urged  that  the  deposit 
checks  or  tickets  in  evidence  (and  they  were  evidences  to  the  depositor  of  his 
deposit)  were  due  when  given,  and  the  statute  of  limitation  begins  to  run 
against  them  at  that  time;  that  a  deposit  in  a  bank  creates  a-meredebtor 
chose  in  action.  This  is  true  for  many  purposes;  but  when  a  bank  holds  the 
funds  of  a  depositor  subject  to  call  at  any  time,  the  contract  is  to  pay  on  de- 
mand, and  the  statute  does  not  begin  to  run  until  demand.  We  see  no  error 
in  the  i*eoord,  and  the  judgment  is  affirmed. 

FoBTEB  and  Wfiieux,  J  J.,  concur. 
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(77  Cal.  106) 

Peek  «.  Peek.    (No.  12,315.) 
{Supreme  Court  of  California,    September  32, 1888.) 

1.  Frauds,  Statutb  of-^Agrbbments  Relating  to  Land— Part  Pbrforxakob— Fraud. 

In  an  action  of  ejectment  a  cross-complaint  was  filed  praying  spedflcperformanoe 
and  conveyance.  It  appeared  that  defendant  had  been  induced  to  marry  plaintiff's 
father  solely  upon  his  oral  promise  to  convey  the  land  to  her,  which  he  never  in- 
tended to  do,  but  on  the  morning  of  the  marriage  conveyed  tne  land  to  plaintiff, 
without  consideration,  and  shortly  afterwards  deserted  defendant.  Held  that,  the 
grantor  having  fraudulently  induced  defendant  irretrievably  to  alter  her  situation, 
the  statute  of  frauds  did  not  apply.  ^ 

2.  Same—Part  Performance— Marriage. 

Marriage  is  not  in  Itself  sufficient  part  performance  of  an  oral  promise  to  avoid 
the  operation  of  the  statute  of  frauds.' 
8.  Samb— Joint  Rbsidbncb. 

Joint  residence  by  husband  and  wife,  after  marriage,  on  land  which  the  husband 
orally  promised  to  convey  to  her  in  consideration  of  marriage,  will  not  take  such 
promise  out  of  the  statute  of  frauds.  > 
4. .  Debd— Consideration.- 

That  a  husband  promised  his  wife,  on  her  death-bed,  that  their  son  should  ha've 
certain  property,  will  not  constitute  a  valuable  consideration  for  a  conveyance  by 
the  father  to  the  son,  and  the  latter  is  only  a  volunteer. 

Commissioners'  decision.  In  bank.  Appeal  from  superior  court,  San  Ber- 
nardino county;  Henry  M.  Willis,  Judge. 

Ejectment  by  Lee  Peek,  a  minor,  by  Jerry  McNew,  bis  guardian,  against 
Kettle  A.  Peek,  for  land  in  San  Bernardino  county.  Defendant  filed  a  cross- 
complaint,  asking  a  conveyance  of  the  legal  title  to  the  land.  Judgment  for 
plaintiff,  and  defendant  appealed. 

Howell  d^  Rowelli  Hants  &  Allen,  and  Wells,  Van  Dyke  dk  Lee^  for  appel- 
lant.    H.  C.  Rolfe,  for  respondent. 

Hatne,  C.  Ejectment,  with  a  cross-conA plaint  by  defendant  praying  for 
a  conveyance  of  the  legal  title.  The  facts  are  as  follows:  One  L.  B.  Peek 
orally  promised  the  defendant  that  if  she  would  marry  him,  he  would,  on  or 
before  the  marriage,  convey  to  her  the  property  in  controversy.  She  relied 
upon  this  promise,  and  married  him  '*for  no  other  reason  or  consideration.*' 
The  conveyance  was  not  made.  He  put  it  off  by  excuses  and  protestations, 
and  on  the  morning  of  ^ the  marriage,  without  the  knowledge  of  defendant, 
conveyed  the  property  to  his  son  by  a  former  marriage,  who  was  then  a  boy 
about  10  years  old.  The  marriage  with  defendant  did  not  prove  a  happy  one, 
and  after  a  year's  residence  upon  the  property  Peek  deserted  the  defendant, 
and  the  son,  Lee  Peek,  brought  the  present  action  to  recover  possession  of  the 
property.  The  court  below  gave  judgment  for  the  plaintiff,  and  the  defend- 
ant appeals. 

The  foundation  of  the  defendant's  claim  being  the  promise  of  L.  B.  Peek, 
the  first  question  to  be  considered  is  whether  such  promise  was  of  any  validity. 
It  is  clear  that  it  was  within  tho  statute  of  frauds.  But  it  is  contended  that 
there  was  such  part  performance  and  fraud  as  would  induce  a  court  of  equity 
to  give  relief,  notwithstanding  the  statute.  We  think  that  if  tiie  actual  fraud 
of  L.  B.  Peek  be  left  out  of  view,  there  was  no  such  part  performance  as 
would  take  the  case  out  of  the  statute.  There  may  undoubtedly  be  cases  of  a 
part  performance  of  oral  antenuptial  agreements  sufficient  to  warrant  their 
enforcement  in  equity.  See  Neale  v.  Neales,  9  Wall.  1.  But  it  seems  to  be 
generally  agreed  that  the  marriage  alone  does  not  amount  to  such  part  pet^ 
formance.    See  Ath.  Mar.  Sett.  90;  Browne,  St.  Praiids,  {4th  Ed.)  §  459; 

1  Ab  to  what  is  a  snifioient  part  performance  to  take  a  parol  agreement  relating  to 
land  out  of  the  statute  of  frauds,  see  Martin  v.  Patterson,  (S.  C.)  ^  S.  £.  Rep.  859,  and 
note;  Slingerland  v.  SUngerland,  (Minn.)  89  N.  W.  Rep.  146,  and  note. 
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Henry  v.  Henry ^  27  Ohio  St.  121.  With  reference  to  this  subject,  Story  says: 
"The  subsequent  marriage  is  not  deemed  a  part  performance,  taking  the  case 
out  of  the  statute,  contrary  to  the  rule  which  prevails  in  other  cases  of  con- 
tract. In  this  respect  it  is  always  treated  as  a  peculiar  case,  standing  on  its 
own  grounds."  2  Eq.  Jur.  §  768.  Nor  does  the  fact  that  the  defendant  re- 
sided with  her  husband  upon  the  property  make  any  difference.  The  reason 
assigned  for  holding  possession  to  be  part  performance  is  that,  unless  validity 
be  given  to  the  agreement,  the  vendee  would  be  a  trespasser.  But  it  is  mani- 
fest that  this  reason  would  not  apply  where  the  vendor  was  the  husband  and  the 
vendee  the  wife,  living  with  him  upon  the  property.  The  possession  which  is 
referred  to  by  tlie  cases  which  hold  it  to  be  sufficient  part  performance  is  a  pos- 
session exclusive  of  the  vendor.  Browne,  St.  Frauds,  (4th  £d.)  §  474.  .  But  the 
fact  that  the  marriage  was  brought  about  by  the  actual  fraud  of  L.  B.  Peek  seems 
to  us  to  make  a  difference.  There  can  be  little  doubt  upon  the  record  that  there 
was  actual  fraud  on  his  part.  He  denies  that  he  made  any  promise  to  con- 
vey the  property  in  controversy.  But  the  court  finds  that  he  did  make  it, 
and,  taking  this  to  be  the  fact,  we  think  that  the  defendant's  account  as  to 
the  time  of  the  promise,  and  of  the  reason  she  married  him  without  the  con- 
veyance, must  be  accepted  as  the  true  one.  According  to  her  testimony,  the 
promise  was  repeated  up  to  the  time  of  the  marriage,  and  she  was  induced  to 
have  the  ceremony  performed  before  the  conveyance  was  executed  by  means 
of  excuses  and  protestations,  which  must  have  been  made  for  the  purpose  of 
deceiving  her.  On  the  day  before  the  marriage,  he  pretended  that  he  was  go- 
ing to  have  the  deed  executed  at  once.  He  said  to  the  defendant:  "The  of- 
ficers are  in  town  that  are  required  to  draw  up  the  papers.  Come  to-night, 
and  I  will  have  the  place  deeded  to  you,  and  the  ^15,000  put  in  your  name. 
He  left  me  in  the  hotel,  and  in  a  few  minutes  he  came  and  told  me  that  Mr. 
Frank  McKenny  was  out  of  town,  and  it  could  not  be  attended  to  that  even- 
ing. "  The  next  day  "  he  said  he  would  have  the  deeds  drawn,  and  he  went  up 
and  said  that  they  were  all  busy  at  the  court-house,  and, he  couldn't  have  it 
done  at  that  time;  and  he  called  on  me  again  with  the  same  story,  that  the  gen- 
tlemen at  the  court-house  were  busy,  and  that  he  could  not  have  the  deeds 
fixed,  and  that  I  could  rest  contented."  He,  however,  succeeded  in  inducing 
the  defendant  to  marry  him  that  evening  by  protesting  that  the  papers  should 
be  executed  as  soon  as  practicable.  After  the  marriage  he  kept  up  for  a  short 
time  the  pretense  that  he  was  going  to  fulfill  his  promise,  but  never  did  so. 
It  s^ms  clear  that  he  never  intended  to  have  the  deed  executed.  The  story 
that  he  could  not  have  it  done  because  the  officers  at  the  court-house  were 
busy  is  ridiculous.  On  the  very  day  that  he  was  making  this  excuse  he  got 
a  deed  executed  conveying  the  property  to  his  son.  And  the  fact  that  he  in- 
duced the  defendant  to  marry  him  by  promising  to  convey  the  property  to  her, 
when  at  that  very  time  he  was  conveying  it  to  somebody  else,  seems  conclu- 
sive as  to  his  fraudulent  intent.  We  think,  therefore,  that  the  conclusion  of 
the  court  below,  that  the  deed  was  not  made  **  with  any  fraudulent  intent  what- 
ever," is  not  sustained  by  the  facts.  This  fraud  on  the  part  of  L.  K.  Peek,  by 
which  he  induced  the  defendant  to  irretrievably  change  her  condition,  seems 
to  us  to  be  ground  for  relief  in  equity.  It  has  been  laid  down  that  if  the 
agreement  was  intended  to  be  reduced  to  writing,  but  was  prevented  from  be- 
ing so  by  the  fraudulent  contrivance  of  the  party  to  be  bound  by  it,  equity 
will  compel  its  specific  performance.  2  Story,  Eq.  Jur.  §  768;  Ath.  Mar.  Sett. 
85.  And  the  recent  case  of  Qreen  v.  Qreerit  34  Kan.  740,  10  Pac.  Rep.  156, 
is  exactly  in  point.  In  that  case  a  widow,  owning  160  acres  of  land,  orally 
promised  a  man  that  if  he  would  marry  her,  she  would  devote  the  proceeds  of 
the  land  to  their  joint  support.  Belying  upon  this  promise,  he  married  her, 
but  subsequently  ascertained  that  on  the  eve  of  the  marriage  she  had  conveyed 
the  property  to  her  children  by  former  marriage,  "in  consideration  of  love  and 
affection."    The  court  held  that  he  could  maintain  an  action  to  have  the  deed 
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net  aside  on  the  ground  of  fraud .   Compare,  also,  Petty  v.  Petty,  4  B.  Mon-  215. 

We  do  not  say  that  the  mere  fraudulent  omission  to  have  an  agreement  re- 
duced to  writing  would  of  itself  be  ground  for  specifically  enforcing  the  agree- 
ment. But  where  the  fraudulent  contrivance  induces  an  irretrievable  change 
of  position,  equity  will  enforce  the  agreement ;  and  the  marriage  brought  about 
by  the  fraudulent  contrivance  is  a  change  of  position,  within  the  meaning  of 
tlie  rule.  In  Glass  v.  Hulhei'i,  102  Mass.  24,  in  reasoning,  upon  somewhat 
different  facts,  to  the  conclusion  that,  in  order  to  be  ground  for  the  enforce- 
ment of  the  oral  contract,  the  fraudulent  contrivance  must  have  induced  some 
irretrievable  change  of  position,  the  court  said:  "The  cases  most  frequently 
referred  to  are  those  arising  out  of  agreements  for  marriage  settlements.  In 
such  cases,  the  marriage,  although  not  regarded  as  a  part  performance  of  the 
agreement  for  a  marriage  settlement,  is  such  an  irretrievable  cliange  of  situ- 
ation that,  if  procured  by  artifice,  upon  the  faith  that  the  settlement  had  been 
made,  or  the  assurance  that  it  would  be  executed,  the  other  party  is  held  to 
make  good  the  agreement,  and  not  ])ermltted  to  defeat  it  by  pleading  the  stat- 
ute."    This,  we  think,  is  a  correct  statement  of  the  law. 

It  is  argued,  however,  that  the  plaintiff  knew  nothing  of  the  fraud,  and 
therefore  is  not  affected  by  it.  But  it  is  very  clear  that  a  mere  volunteer,  how- 
ever innocent,  cannot  retain  the  fruits  of  the  fraud,  and  we  think  that  with 
reference  to  at  least  a  portion  of  the  property  the  plaintiff  was  a  mere  volun- 
teei.  There  are  two  grounds  upon  which  it  is  urged  that  lie  was  a  purchaser 
for  valuable  consideration.  In  the  first  place,  it  is  said  that  his  father  was  his 
guardian,  and  as  such  owed  the  plaintiff  a  balance  of  S148,  and  that  this  sum 
was  part  of  the  consideration  of  the  deed.  But  there  was  no  consent  of  the 
ward  to  such  an  application  of  the  sum  due  him.  His  testimony  is  as  follows: 
"I  never  paid  my  papa  any  "money  for  the  deed  that  he  showed  me.  I  do  not 
know  anything  about  how  much  money  was  mentioned  in  the  deed  as  being 
the  consideration  for  it.  I  never  knew  anything  about  that.  Nothing  of  that 
kind  passed  between  us.  No  property  or  money  or  anything.  I  did  not  have 
any  property  at  tiiat  time  to  give  him.  If  I  had  any,  I  didn't  know  it."  So 
that,  even  if  the  ward  could  have  consented  to  such  an  appropriation  of  his 
funds  witlumt  the  sanction  of  the  probate  court,  there  was  no  sucli  consent. 
Nor  was  there  any  sanction  of  the  probate  court.  It  may  be  that  upon  a  proper 
settlement  of  the  guardiairs  accounts  a  much  larger  sum  will  be  found  to  be 
due  from  him.  He  cannot  get  rid  of  liability  to  his  ward  in  that  way.  In 
the  next  place,  it  is  sail  that  L.  li.  Peek  promised  his  first  wife  upon  her  death- 
bed that  the  son  should  have  the  property.  But  it  is  clear  that  such  promise 
was  a  mere  moral,  and  not  a  valuable,  consideration.  It  did  not  prevent  the 
plaintiff  from  being  a  volunteer.  S«  e,  generally,  Lloyd  v.  Fulton,  91  U.  S. 
484,  485.  Finally,  it  is  argued  that  the  first  wife  furnished  half  of  the  money 
with  which  the  property  was  purchased,  and  that  a  trust  resulted  to  her  in 
consequence.  This  was  the  view  taken  by  the  trial  court.  But,  conceding 
that  a  trust  did  result,  it  did  not  affect  the  whole  property,  but  at  most  only 
a  portion  corresponding  to  the  proj)ortion  of  the  price  which  she  furnished; 
and  the  portion  which  it  did  affect  was  in  no  s^-nse  a  consideration  for  the  deed 
which  is  involved  here.  Upon  the  theory  that  a  trust  resulted  to  the  first 
wife,  the  plaintiff  must  claim  as  her  successor  in  interest.  It  does  not  appear 
that  she  left  a  valid  will  in  his  favor,  and  if  not  he  could  succeed  to  a  portion 
only  of  her  interest.  Furthermore,  it  might  become  a  question  as  to  whether 
the  defendant  took  with  notice  of  the  son's  equitable  interest,  and  as  to  how 
she  would  be  affected  thereby.  These  latter  questions  have  not  been  argued, 
and  we  think  they  should  be  left  open  upon  the  retrial.  It  is  deserving  of 
serious  consideration  whether  L.  li.  Peek,  who  was  a  party  to  the  contract 
which  the  defendant  relies  upon,  should  not  have  been  joined  as  a  party  to  the 
cross-suit.  But  the  objection  as  to  his  non-joinder  as  a  defendant  to  the  cross- 
complaint  was  not  tiiken  by  demurrer,  and  is  not  argued  in  the  n^pondent's 


Digitized  by 


Google 


230  PACIFIC  REPORTER.  [Oil. 

brief,  and  for  these  reasons  we  express  no  opinion  concerning  It.  We  there- 
fore advise  that  the  judgment  and  order  denying  a  new  trial  he  reversed*  and 
the  cause  remanded  for  a  new  trial. 

We  concur:    Belcher,  C.  C;  Foote,  0. 

Per  Curiam.    Tot  the  reasons  given  in  the  foregoing  opinion  the  Jodg* 
ment  and  order  are  reversed,  and  the  cause  remanded  for  a  new  trial. 


(T7  Cal.  102) 

Sharon  v.  Sharon.    (No.  11,087.) 
(Supreme  Court  of  Calif  omia.    September  22, 1888.) 

1.  DivoRCB— Plbapinos— Ambkdmbkt. 

To  allow  defendant  in  an  action  for  divorce  and  division  of  property  to  amend  his 
answer,  by  making  a  denial  of  an  allegation  concerning  the  property  more  specific, 
is  not  an  abuse  of  the  discretion  given  trial  courts  regarding  amendments. 

2.  APPBAir— Review— IMTBBMBDIATE  Ohdbrs. 

Where  the  judgment  appealed  from  decides  only  as  to  the  divorce,  leaving  the  di- 
vision of  property  sought  for  future  decree,  the  appeal  does  not  bring  up  for  re- 
view a  ruling  upon  an  amendment  of  pleadings  affecting  the  property  only;  asun- 
der Code  Civil  Proc.  Cal.  $  056,  an  intermediate  order  can  be  reviewed,  on  an  appeal 
from  the  judgment,  only  when  it  involves  the  merits  or  necessarily  affects  the  judg- 
ment. 

In  bank.  Appeal  from  superior  court,  city  and  county  of  San  Francisco; 
J.  F.  Sullivan.  Judge. 

Action  for  divorce  and  division  of  property  by  Sarab  Althea  Sharon  against 
William  Sharon.  Divorce  granted,  and  cause  retained  for  action  as  to  prop- 
erty.   Plaintiff  appeals.    For  opinion  on  former'appeal,  see  16  Fac.  Uep.  345. 

D.  S.  Terry,  for  appellant.  W.  H.  L.  Baimes  and  Wm.  F.  HerHn,  {H.  8. 
Meaick,  of  counsel,)  for  respondent. 

Per  Curiam.  This  action  was  commenced  to  have  an  alleged  marriage  of 
plaintiff  and  defendant  declared  legal  and  valid,  and  for  a  divorce  and  a  di- 
vision of  the  community  property.  After  a  protracted  trial  upon  the  main 
issue  presented,  namely,  as  to  whether  tlie  parties  were  husband  and  wife, 
the  court  ordered  findings  to  be  drawn  in  favor  of  the  plaintiff.  Thereupon 
the  defendant  asked,  and.  against  the  objection  and  exception  of  plaintiff,  ob- 
tained leave  to  amend  his  answer  so  as  more  particularly  and  specifically  to 
deny  that  there  was  any  community  property.  This  oi*der  was  made  and  en- 
tered on  the  9th  day  of  January,  1885.  Subsequently,  on  the  19th  day  of  Feb- 
ruary, 1885,  flndings  were  filed  and  judgment  entered.  The  court  found  that 
the  plaintiff  and  defendant  were  husband  and  wife,  and  that  defendant  had 
been  guilty  of  willful  desertion;  and  it  decreed  that  the  marriage  existing  be- 
tween the  parties  be  dissolved,  and  that  they  and  each  of  them  be  freed  from 
the  obligations  thereof.  A  referee  was  then  appointed  to  take  an  account  of 
the  community  property,  and  to  report  the  same  to  the  court  with  all  conven- 
ient dispatch;  and  it  was  "further  ordered,  adjudged,  and  decreed  that  the 
question  of  property  be  and  the  same  is  hereby  reserved  for  future  considera- 
tion, and,  upon  the  coming  in  of  the  referee's  report,  plaintiff  has  leave  to  ap- 
ply for  a  further  and  final  decree,  settling  the  matter  of  property,  as  between 
the  parties,"  etc.  The  plaintiff  appealed  from  the  judgment,  and  in  support 
of  her  appeal  insists — and  this  is  the  only  point  made — that  the  court  erred  in 
allowing  the  defendant  to  amend  his  answer,  and  that  the  order  should  be  re- 
viewed and  reversed. 
This  contention  of  the  appellant  cannot  be  sustained,  for  two  reasons: 
1.  On  an  appeal  from  a  judgment  an  intermediate  order  can  only  be  re- 
viewed when  it  ** involves  the  merits  or  necessarily  affects  the  judgment" 
Code  Civil  Proc.  §  956.    The  judgment  appealed  from  declared  an  alleged  mar- 
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riage  to  be  legal,  and  granted  a  divorce,  but  did  not  determine  as  to  the  prop- 
erty rights  of  the  parties.  The  plaintiif  was  entitled  to  one-half  of  the  com- 
munity property,  but  whether  there  was  any  such  property,  and.  If  any,  how 
much,  were  questions  reserved  for  further  consideration  and  adjudiciition. 
The  order  complained  of  in  no  way  involved  the  merits  or  necessarily  affected 
the  judgment  as  entered.  It  is  therefore  not  subject  to  review  on  this  appeal. 
2.  Applications  to  amend  pleadings  are  addressed  to  the  sound  legal  discre- 
tion of  the  trial  court,  and  this  court  will  not  interfere  with  the  exercise  of 
that  discretion  unless  it  has  been  manifestly  abused.  The  authorities  to  this 
effect  are  numerous,  and  need  not  ke  cited.  And  the  fact  that  the  new  mat- 
ter set  up  by  way  of  amendment  was  known  to  the  defendant  at  the  time  of 
filing  his  original  answer  is  no  good  reason  why  the  amendment  should  not 
be  permitted.  Bank  v.  Stover,  60  Cal.  395.  Tlie  application  in  this  case  was 
based  upon  the  aSidavits  of  defendant  and  his  attorney,  and  after  careful 
examination  we  are  unable  to  see  that  the  court  abused  its  discretion.  Judg- 
ment affirmed.  ^ 


(77  Cal   120) 

People  t).  Gale.    (No.  20,418.) 

(Snpreme  Court  of  California.    September  24, 1888.) 

Smbezzlbmrnt— Bt  Exbcutok— Indictment— SuFPiciBNCT. 

An  indictment  charging  that  def endant,  as  administrator  of  P.,  received  of  K. 
$1,794,  of  which,  in  bia  final  account,  he  accounted  for  but  |1,700,  and  so  fraudulently 
appropriated  the  sum  of  $94,  of  said  P. 's  estate,  does  not,  without  the  averment  of 
other  inculpatory  facts,  charge  the  crime  of  embezzlement. 

Commissioners'  decision.  In  bank.  Appeal  from  superior  court,  Tehama 
county;  Charles  P.  Brainard,  Judge. 

Indictment  for  embezzlement.  From  a  judgment  sustaining  a  demurrer 
thereto  the  people  appeal. 

&eo.  A.  Johnson,  Atty.  Gen.,  for  the  People.  Chipman  cfe  Carter,  for  re- 
spondent. 

FooTE,  C.  This  appeal  is  taken  by  the  people  of  the  state  of  California 
from  an  order  made  by  the  court  below  sustaining  the  defendant's  demurrer 
to  the  indictment  filed  against  him.  An  inspection  of  the  indictment  shows 
that  it  was  attempted  by  it  to  charge  tlie  defendant  with  the  crime  of  embez- 
zlement. After  stating  that  the  defendant,  as  administrator  of  the  estate  of 
one  Warren  Polly,  deceased,  had  received  from  oneKingslythe  sum  of  $1,794, 
but  had  accounted  for  but  $1,700  of  that  sum  in  rendering  his  final  account 
in  said  estate  to  the  proper  court,  it  is  charged  "that,  in  making  and  render- 
ing the  said  final  account  as  aforesaid,  in  the  said  county  of  Tehama,  the  said 
Gale  did  then  and  there,  as  such  administrator,  fraudulently  appropriate  to 
his  own  use  and  purpose  the  sum  of  $94,  which  said  money  then  and  there  be- 
longed to  the  estate  of  the  said  Warren  Polly,  deceased,  contrary,"  etc.  The 
fact,  as  charged  in  the  indictment,  that  the  defendant  received  into  his  hands 
as  administrator  the  sum  of  $1,794,  but  in  rendering  his  final  account  charged 
himself  with  only  $1,700,  does  not,  in  the  absence  of  all  averments  of  other 
neoessaij  incuipatory  facts,  constitute  the  crime  of  embezzlement.  Therefore 
we  advise  that  the  order  appealed  from  be  affirmed.  ^ 

We  concur:    Belcher,  0.  C;  Haynb,  0. 

Per  CtTRiAH.  For  the  reasons  given  in  the  foregoing  opinion  the  order 
is  affirmed. 
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(77  Cal.  m) 

Gregory  v.  Bovier.    (No.  12,500.) 
(Supreme  Court  of  Calif  omicu    September  25, 1888.) 

1.  JuDOMBNT— Collateral  Attack— Justice  op  the  Peace. 

A  justice's  judgment  cannot  be  collaterally  attacked  b\r  showing  that  the  debtou 
which  it  is  based  was  merged  in  a  former  judgment  render^  in  another  township. 

2.  Same. 

Neither  can  it  be  collaterally  attacked  by  showing  that  defendant  did  not  reside 
in  the  township  in  which  the  iudgment  was  rendered,  where  the  return  upon  the 
summons  in  the  action  shows  that  the  proper  oflBlcer  served  it  on  defendant  in  that 
township. 
8.  Executiox—Salb— Title  op  Purchaser— Collateral  Attack. 

Nor  can  the  title  to  land  obtained  under  the  judgment  be  collaterally  attacked  on 
the  ground  that  the  land  was  sold  en  masse,  the  period  for  redemption  having  ex- 
pired. 

Commissioners'  decision.  In  bank.  Appeal  from  superior  court,  San  Diego 
county;  John  D.  Works,  Judge.  ♦ 

John  M,  Lucas,  for  appellant.  Hunsaker  dk  Britt  and  Hendrick  & 
Younkin,  for  respondent. ' 

FooTE,  C.  Action  to  quiet  title.  The  court  below  gave  judgment  for  the 
defendant  as  prayed  for  in  the  answer  and  cross-complaint.  From  that  and 
an  order  denying  a  new  trial  the  plaintiff  appealed. 

It  appears  that  the  defendant  claimed  title,  as  against  the  plaintiff,  by  vir- 
tue of  an  execution  sale  under  a  judgment  rendered  against  him  by  a  justice 
of  the  peace  in  San  Diego  townsliip  of  the  county  of  San  Diego,  and  one  of 
the  plaintiff's  contentions  was  that  this  judgment  was  void,  because  a  justice 
of  the  peace  in  AguaCaliente  township  of  the  same  county,  having  previously 
taken  jurisdiction  of  the  subject-matter  ot  the  contract  involved  in  both  ac- 
tions, and  exercising  his  jurisdiction  by  merging  the  same  into  a  judgment, 
had  made  it  impossible  that  there  could  be  exercised  over  the  same  subject- 
matter  the  jurisdiction  of  another  justice's  court.  It  appears  to  us  that  in  a 
collateral  attack,  such  as  is  made  in  this  action,  upon  the  judgment  rendered 
in  San  Diego  township,  the  trial  court  properly  held  that  it  was  not  permissi- 
ble to  show  that  the  debt  upon  which  it  is  based  was  merged  in  the  former 
judgment  rendered  in  Agua  Caliente  township.  Freem.  Judgm.  §  284a,' 
Lewis  V.  Armstrong,  45  Ga.  131. 

It  is  further  urged  upon  us  that  the  judgment  rendered  in  San  Diego  town- 
ship is  void  because  the  court  did  not  have  jurisdiction  to  try  the  action,  by 
reason  of  the  fact,  as  is  clainxed,  that  the  defendant  did  not  reside  in  the 
township  where  judgment  was  rendered  against  him.  In  answer  to  that  it  is 
suflSci.ent  to  say  that  it  was  not  competent  to  prove  that  his  residence  was  not 
in  that  township,  because  the  return  upon  the  summons  in  the  action  showed 
that  the  proper  officer  had  served  it  upon  the  defendant  in  the  township  where 
the  suit  was  brought,  and  this  was  sufficient  proof  to  authorize  the  court  to 
determine  that  it  had  jurisdiction  of  his  person  so  as  to  render  its  judgment 
in  the  premises  valid.  Fagg  v.  Clements,  16  Cal.  389.  The  court  having, 
upon  sufficient  evidence,  as  shown  affirmatively  by  the  record,  obtained  juris- 
diction, it  was  not  competent  in  a  collateral  action,  such  as  this,  to  disprove 
the  existence  of  that  jurisdiction.  The  objection  should  have  been  taken  upon 
the  trial  in  the  justice's  court  of  San  Diego  township,  and  it  was  too  late  to 
make  it  in  this  action.    Id.  389. 

Neither  was  it  available  for  the  plaintiff  in  this  collateral  action  to  attack 
the  defendant's  title  on  the  ground  that  the  lots  of  land  were  sold  en  masse^ 
the  period  for  redemption  iiaving  passed.  Vigoureux  v.  Murphy,  54  Cal.  347; 
Griswold  v.  Stoughton,  84  Amer.  Dec.  409;  Hibberd  v.  Smith,  67  Cal.  565, 
4  Pac.  liep.  473,  8  Pac.  Hep.  46,  citing  Blood  v.  Light,  38  Cal.  657,  and  other 
cases. 
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Jn  his  supplemental  brief  the  appellant  claims  that  the  judgment  should  be 
reversed,  because  it  granted  relief  outside  of  any  matter  presented  to  the  court 
for  decision  by  the  pleadings.  And  in  this  connection  his  argument  seems  to 
be  that  the  court  gave  affirmative  relief  upon  what  it  denominates  a  "cross- 
complaint,"  which  was  not  in  fact  such,  not  containing  any  allegations  war- 
ranting affirmative  relief.  It  is  not  what  the  pleading  is  called  which  de- 
termines its  character,  but  facts  which  it  sets  up.  Holmes  v.  Richet,  56  Cal. 
311.  We  think  the  latter  part  of  the  answer  was  a  cross-complaint,  and  that 
the  relief  granted  was  proper  under  the  facts  stated  and  the  prayer  of  the 
pleadings.  No  prejudicial  error  appearing  in  the  record,  we  advise  that  the 
judgment  and  order  be  affirmed. 

We  concur:    BEiiCHER,  C.  C;  Hayne,  C. 

Per  CuBiAM.  For  the  reasons  given  in  the  foregoing  opinion  the  Judg- 
ment and  order  are  affirmed. 

Thornton,  J.,  (concurring,)  I  concur  in  the  judgment  herein  for  the 
reason  that  conceding  that  tlie  plain tifiF  had  a  right  to  show  that  the  judgment 
in  Allison  v.  Gregory  in  the  justice's  court  was  of  no  effect  to  transfer  a 
right  by  a  sale  under  an  execution  issued  upon  it,  on  the  ground  that  he  was 
a  resident  of  a  township  different  from  that  in  which  he  was  served,  he  was 
on  the  trial  of  this  cause  in  the  court  below  allowed  to  offer  evidence  on 
such  issue,  and  the  court  ruled  against  him  on  the  question,  which  was  one 
of  fact.  The  court,  in  pronouncing  judgment  against  him,  must  have  so 
ruled  in  sustaining  the  jurisdiction  of  the  justice's  court  in  the  cause  above 
mentioned.  On  the  other  points  in  the  opinion  I  am  of  opinion  that  the  judg- 
ment of  the  learned  commissioner  is  correct,  and  concur  in  it. 


Gregobt  u  Allison,  (two  oases.)     (Nos.  12,448, 12,449.) 
{Supreme  C&wrt  of  California.    September  25, 1888.) 

In  bank.    Appeals  from  superior  court,  San  Diego  county;  John  D.  Wobxb,  Judge. 

John  M,  iMcaSy  tor  appellant.    H.  S.  Mulford^  for  respondent. 

Per  Curiam.    For  the  reasons  given  in  the  case  of  Oreg<yry  v.  BotTter.  avXet  232,  this 
day  filed,  the  judgments  and  orders  are  af&rmed. 


(77  Cal.  129) 

Sloss  t?.  D£  ToBO  et  al.    (No,  12,397.) 

(Supreme  Court  of  CaWomUu    September  26, 1888.) 

1.  Venub  in  Civil  Actions— Execttors  and  Administrators— Sales  under  Order 
OP  Court— Action  to  Set  Aside. 

An  action  by  the  owner  of  an  undivided  Interest  in  lands  to  have  an  administra- 
tor's sale  ef  another  undivided  Interest  in  the  same  lands  set  aside  as  fraudulent, 
and  the  title  revested  in  the  former  owners,  involves  "the  determination,  in  any 
form, "of  a  right  or  interest  in  real  property,  within  the  meaning  of  Code  Civu 
Proc.  Cal.  §  392,  providing  that  actions  for  the  determination,  in  any  form,  of  a  right 
or  interest  in  real  property,  must  be  tried  in  the  county  in  which  the  subject  of  the 
action,  or  some  part  thereof,  is  situated. 

Commissioners'  decision.  In  bank.  Appeal  from  superior  court,  San  Diego 
county ;  John  D.  Works,  Judge. 

Wells,  Van  Dyke  <&  Lee,  H.  M.  Smith,  and  H.  L.  Titus,  for  appellants.  H, 
8.  Mulford,  for  respondent. 

Belgheb,  C.  C.  The  plaintiff  commenced  this  action  in  the  superior  court 
of  San  Diego  county,  and  the  defendants  moved  to  have  the  case  transferred 
to  the  superior  court  of  Los  Angeles  county  for  trial.  The  motion  was  de- 
nied, and  the  appeal  is  from  that  order.     The  allegations  of  the  complaint  are 
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aabstantially  as  follows :  Augustin  01  vera  died  testate,  seized  of  an  undivided 
interest  in  a  tract  of  land  situate  in  San  Diego  county.  Tbe  tract  was  after* 
wards  partitioned,  and  a  poi-tion  thereof,  described  as  lot  70,  and  containing 
9.238  acres,  was  allotted  to  the  estate  in  severalty.  Tbe  plaintiff  was  tbe 
owner  of  an  undivided  interest  in  lot  70,  equal  to  488.25  acres,  the  title  to 
which  he  acquired  by  conveyance  from  tbe  widow  of  the  deceased.  In  July* 
1881,  the  defendant  Juan  de  Toro  was  appointed  administrator  of  the  estate 
by  the  superior  court  of  Los  Angeles  county,  and  received  letters  of  admin- 
istration, which  had  not  been  revoked.  In  September,  1886,  De  Toro  obtained 
an  order  from  that  court,  authorizing  him,  as  administrator,  to  sell  an  undi- 
vided part  of  lot  70,  and  in  March,  1887,  in  pursuance  of  that  order,  he  sold 
to  defendant,  Forbes,  at  private  sale,  for  $5.05  per  acre,  all  the  right,  title, 
and  interest  of  the  estate  in  and  to  a  described  portion  of  the  lot,  containing 
4,500  acres;  and  in  April  following  the  sale  was  approved  by  the  court.  The 
sale  was  fraudulent.  Forbes  was  the  brother-in-law  of  De  Toro,  and  his  busi- 
ness manager  and  adviser.  Prior  to  the  sale,  the  two  connived  together,  and, 
without  the  knowledge  or  consent  of  plaintiff,  or  the  heirs  to  the  estate,  or 
their  successors  in  interest,  seci*etly  agreed  that  tbe  administrator  should  sell 
the  described  land  to  Forbes  for  the  nominal  sum  of  $5.05  per  acre,  and  that 
the  latter  should  thereafter  resell  the  land  at  its  market  value,  which  was 
rapidly  increasing,  and  was  then  worth  not  less  than  $25  per  acre,  and  that 
tbe  administrator  stiould  have  a  share  of  the  proceeds  of  such  sale.  Within  a 
few  days  after  the  sale  to  him,  Forbes  again  sold  the  land  to  other  parties  for 
S25  per  acre.  There  was  no  necessity  for  a  sale  of  the  land.  The  adminis- 
trator had  in  his  hands  personal  property  sufficient  to  pay  all  outstanding  in- 
debtedness, and  all  expenses  of  administration  which  had  then  accrued,  and 
there  was  no  family  allowance  to  be  provided  for.  Moreover,  the  court  never 
acquired  jurisdiction  to  make  the  order,  for  the  reason  that  none  of  the  con- 
ditions required  by  law  to  authorize  such  a  sale  existed,  and  the  petition,  there- 
fore, was  wholly  insufficient.  The  sale  of  the  land,  as  made,  greatly  depre- 
ciated the  value  of  the  remaining  paii;  of  the  tract,  and  worked  great  and  irrep- 
arable injury  to  the  plaintiff,  and  to  the  heirs  and  their  successors  and  as- 
signs. Tlie  prayer  was  that  the  order  of  sale  be  vacated  and  annulled;  that 
the  sale  thereunder  be  declared  void  and  set  aside;  and  that  the  defendants  be 
enjoined  from  disposing  of  the  proceeds  thereof  until  the  further  order  of  Uie 
court.  The  defendants  demurred  to  the  complaint,  and  thereupon,  upon 
proper  showing,  moved  to  have  the  place  of  trial  changed  to  Los  Angeles 
county,  upon  the  ground  that  both  of  them  were,  and  had  been  for  more  than 
10  years,  residents  of  that  county.  Whether  the  court  erred  in  denying  the 
defendants'  motion  or  not,  must  be  determined  by  a  consideration  of  the  pro- 
visions of  the  Code  in  reference  to  the  "place  of  trial  of  civil  actions. "  Section 
392  of  the  Code  of  Civil  Procedure  provides  as  follows:  "Actions  for  the  fol- 
lowing causes  must  be  tried  in  the  county  in  which  the  subject  of  the  action, 
or  some  part  thereof,  is  situated,  subject  to  the  power  of  the  court  to  change 
the  place  of  trial  as  provided  in  this  Code:  (1)  For  the  recovery  of  real  prop- 
erty, or  of  an  estate  or  interest  therein,  or  for  the  determination  in  any  form 
of  such  right  or  interest,  and  for  injuries  to  real  property.  *  *  *»'  And 
section  395  provides  tliat  in  all  cases  not  covered  by  the  three  preceding  sec- 
tions "the  action  must  be  tried  in  the  county  in  which  the  defendants,  or  some 
of  them,  reside  at  the  commencement  of  the  action."  The  question  then  is, 
did  this  action  require  the  determination,  in  any  form,  of  a  right  or  interest 
in  real  property?  It  seems  to  us  that  it  did.  The  maia  purpose  of  the  action 
evidently  was  to  have  an  alleged  fraudulent  sale  of  land  set  aside  and  the  title 
revested  in  its  former  owners.  This  purpose  could  only  be  accomplished  by 
showing — First,  that  the  plaintiff  had  an  estate  or  interest  in  the  land;  and, 
second,  that  the  defendants  had  wrongfully  tried  to  deprive  him  of  that  inter- 
est.    If  the  action  had  been  ejectment,  or  to  quiet  title,  it  would  not  more 
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dearly  have  required  a  determination  as  to  the  plaintiff's  right  or  interest  in 
the  property.  In  our  opinion  the  order  appealed  from  was  properly  made^  and 
should  be  affirmed. 

We  concur:    Hayne,  C;  Foote,  0. 

Per  Curiam.  For  the  reason  given  in  the  foregoing  opinion  the  order 
appealed  from  is  affirmed. 

Thornton*  J.  x  concur;  but  in  concurring  in  the  judgment  of  this  court 
herein,  I  think  it  proper  to  state  that  I  do  not  intend  to  say  or  intimate  that 
the  complaint  sets  forth  facts  sufficient  to  constitute  a  cause  of  action. 


(77  Cal.  94) 

Low  V.  Warden.    (Xo.  12,607.) 
(Supreme  Court  of  California,    September  22, 1888.) 

L  Kbgotiablb  Instbuments— Actions  on— Instructions. 

In  an  action  on  a  note  made  payable  to  plaintiff  and  his  brother,  as  partners,  and 
daimed  by  plaintiff  to  have  been  sold  to  nim,  which  defendant  denied,  an  instmc- 
tion  that,  ^by  the  pleadings,  defendant  admits  that  he  made  a  note  to  the  plaintiff 
and  his  brother, "  the  f act  oeing  that  he  admitted  making  the  note  to  them  as  part- 
ners, is  immaterial,  and  harmless  error,  if  error  at  all. 

2.  Same — ^Indorsement— Partnership — Power  of  Partner. 

An  instruction  that  if  plaintiff,  before  the  action  was  brought,  with  the  consent 
of  his  brother,  wrote  across  t^e  back  of  the  note  the  name  of  the  firm,  with  intent 
to  assign  the  same  to  himself,  this  constituted  a  sufficient  assignment,  and  plaintiff 
thereby  became  the  owner,  is  not  erroneous,  as  taking  away  from  the  jury  the  ques- 
tion whether  the  note  was  in  fact  assigned  and  delivered  to  plaintiff  or  not. 

5.  Same— Instructions— Opinion  on  Matters  of  Fact. 

Also,  under  Const.  Cal.  §  19,  art.  6,  providing  that  **  judges  shall  not  charge  luries 
with  respect  to  matters  of  fact,  but  may  state  the  testimony  and  declare  the  law, " 
an  instruction  that  "this  is  a  question  oi  fact,  and  the  main  question,  as  it  seems  to 
me,  is  the  question  of  payment,  ^  is  not  error,  as  taking  from  the  jury  the  question 
whether  the  note  had  been  assigned  to  plaintiff,  there  being  no  conflict  as  to  the 
assignment,  and  nearly  all  the  testimony  being  in  relation  to  payment. 
4  Samb— Payment— Banks  and  Banking — Ck^ixscTioN. 

An  instruction  that,  if  plaintiff  instructed  a  bank  to  renew  or  collect  the  note  be- 
fore maturity,  an  agreement  by  the  president  of  the  bank  for  an  extension  of  time 
was  not  binding  upon  plaintiff,  and  that  plaintiff  could,  at  any  time  before  payment 
to  him  or  to  his  credit  In  the  bank,  bring  an  action,  is  not  prejudicial  error  as  as- 
suming that  the  bank  president  had  made  an  agreement  for  extension,  where  the 
evidence  is  conflicting  as  to  whether  certain  money  paid  by  defendant  to  the  bank 
was  intended  to  discharge  the  note,  since  plaintiff  could  bring  the  action  if  the  note 
was  not  actually  paid. 

6.  Same— Dbposit  of  Monbt  with  Bank. 

An  instructioD  that  if  defendant,  before  the  beginning  of  the  action,  deposited 
the  amount  due  on  the  note,  the  fact  that,  after  the  action  was  commenced,  he  drew 
said  money,  would  cut  no  figure  in  the  case,  and  the  jury  should  find  for  defendant, 
would  be  error,  as  equivalent  to  stating  that,  if  defendant  deposited  the  money  for 
any  purpose  whatever,  the  verdict  should  be  for  him. 
6.  Same— Withdrawal  of  Fund. 

Evidence  that  the  money  deposited  by  defendant  in  the  bank  was  withdrawn  by 
him  on  his  own  check,  was  admissible  as  tending  to  show  that  the  money  was  not 
deposited  to  pay  the  note,  but  for  defendant's  own  use. 

Ck>mmi8sioner8'  decision.    In  bank.    Appeai  from  superior  court,  San  Luis 
Ohispo  county ;  D.  S.  Gregory,  Judge. 
Graves,  Turner  t&  Graves,  for  appellant     W,  H.  Spencer,  for  respondent. 

Belcher,  G.C.  The  plaintiff  commenced  this  action  to  recover  the  amount 
due  on  a  promissory  note,  which  was  executed  by  the  defendant,  and  was 
made  payable  to  D.  Low  &  Bro.,  or  order.  The  complaint  alleged  tliat  at  the 
time  the  note  was  executed  the  plaintiff  and  his  brother,  Edward  Low,  were 
partners,  doing  business  under  the  firm  name  of  D.  Low  &  Bro.,  and  that 
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before  the  commencement  of  the  action  the  note  was  sold,  assigned,  Indorsed, 
and'  transferred  by  the  payees  thereof  to  the  plaintiff.  The  answer  denied 
the  alleged  sale,  indoi-sement,  and  transfer  of  the  note,  and  alleged  that  it  had 
been  fully  paid  by  the  defendant.  The  case  was  tried  before  a  jury,  and  the 
verdict  and  judgment  were  in  favor  of  the  plaintiff.  The  defendant  moved 
for  a  new  trial,  and,  his  motion  being  denied,  appealed  from  the  judgment 
and  order. 

In  its  first  instruction  the  court  told  the  jury  that  "by  the  pleadings  de- 
fendant admits  that  he  made  a  note  to  the  plaintiff  and  his  brother,  Edward 
Low,"  etc.  This  language  is  claimed  by  app<*Ilant  to  be  outside  of  the  issues 
in  the  case,  and  to  be  erroneous,  because  the  allegation  of  the  complaint,  which 
was  not  denied,  was  that  the  note  was  made  to  the  plaintiff  and  his  brother, 
as  partners,  and  not  as  individuals.  There  is  nothing  in  this  point,  for,  con- 
ceding all  that  is  claimed,  the  error,  if  any,  was  immaterial  and  harmless. 
In  the  fourth  instruction  tlie  court  told  the  jury,  in  substance,  that  if,  before 
the  commencement  of  the  action,  the  plaintiff,  with  the  consent  of  his  brother, 
Edward,  wrote  across  the  back  of  the  note  "D.  Low  &  Brother,"  with  the  in- 
tent to  assign  the  same  to  himself,  that  this  constituted  a  snfiicient  assign- 
ment and  indorsement  of  the  note,  and  he  thereupon  became  the  owner  and 
holder  thereof.  We  see  no  error  in  this  instruction.  It  did  not  take  from  the 
jury  the  question  as  to  whether  the  note  was  in  fact  assigned  Jind  delivered  to 
plaintiff  or  not,  but  simply  stated  to  them  concisely  the  law  applicable  to  the 
facts  proved.  The  flfth  instruction  is  in  these  words:  "If  you  find  that  the 
instructions  from  the  plaintiff  to  the  bank  were  to  renew  or  collect  the  note 
before  maturity,  then,  I  charge  you,  any  agreement  the  president  of  the  bank 
may  have  made  for  extension  of  time  to  the  defendant  was  not  as  agent  for 
plaintiff,  and  was  not  binding  upon  plaintiff,  and  that  plaintiff  could,  not- 
withstanding, at  any  time  before  the  actual  payment  of  the  note  to  him,  or  to 
his  credit  in  the  bank,  commence  an  action  against  the  defendant  on  the  nota" 
This  instruction  was  not  very  happily  framed,  but,  in  view  of  the  testimony, 
we  are  unable  to  see  that  the  defendant  was  prejudiced  by  it.  The  plaintiff 
testified.  "I  authorized  Mr.  Andrews,  the  president  of  the  Bank  of  San  Luis 
Obispo,  to  collect  the  note.  I  told  Mr.  Warden  that  he  could  pay  the  note  to 
Mr.  Andrews,  the  president  of  the  bank  of  San  Luis  Obispo,  or  give  another 
note."  Mr.  Andrews,  for  defendant,  testified:  "Mr.  Low  left  the  note,  and 
asked  me  to  attend  to  it;  look  after  it;  not  to  let  it  outlaw.  Just  before  it 
was  to  outlaw  I  spoke  to  Mr.  Warden  about  it.  Mr.  Low  authorized  me  ei- 
ther to  get  another  note,  or  take  the  money  due  on  it.  *  *  *  At  the  time 
the  money  was  paid,  I  told  Mr,  Warden  that  if  he  wanted  a  week's  time  to 
give  a  satisfactory  note  in  lieu  of  the  money  that  he  could  have  it.  ♦  *  * 
Mr.  I^w  did  not  say  anything  to  me  to  give  time  beyond  the  outlawing  of  the 
note.  He  told  me  not  to  let  it  outlaw."  The  money  was  paid  to  the  bank 
on  the  9th  day  of  December,  1884,  the  action  was  commenced  on  the  next  day, 
and  on  the  next  day  thereafter  the  note  would  have  become  outlawed.  The 
plaintiff  had  a  right  to  commence  the  action  unless  the  note  had  in  fact  been 
paid.  Upon  the  question  as  to  whether  the  note  was  paid  or  not  the  testimony 
was  conflicting.  The  defendant  testified:  "I  paid  the  note  by  leaving  the 
money  due  on  it  in  the  Bank  of  San  Luis  Obispo  on  the  9th  day  of  December, 
1884,  and  took  a  receipt  for  the  money  to  be  applied  on  the  note.  I  paid  the 
principal  and  interest  due  on  the  note  by  leaving  the  money  with  the  Bank 
of  San  Luis  Obispo,  after  having  first  had  an  understanding  with  the  plaintiff 
to  that  effect.  *  *  *  The  understanding  with  the  bank  when  1  paid  the 
money  to  it  was  that  it  should  be  applied  on  the  note  in  payment  of  the  prin- 
cipal and  interest  due  on  it,  and  I  paid  it  in  good  faith."  On  the  other  hand, 
the  president  and  cashier  of  the  bank  both  testified  that  the  defendant  depos- 
ited the  money  in  the  bank  in  his  own  name,  and  to  his  own  credit,  and  then 
went  away  to  try  to  get  a  new  note  with  which  to  take  up  the  old  one,  and 
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that  he  subseqnently  drew  all  of  this  money  out  of  the  bank  upon  his  own 
check. 

The  testimony  in  reference  to  the  withdrawal  of  the  money  was  objected  to 
by  the  defendant  as  irrelevant  and  immaterial,  and  the  objection  overruled. 
We  think  the  ruling  proper.  The  testimony  was  admissible  as  tending  to 
show  that  the  defendant  placed  the  money  in  the  bank  in  his  own  name,  and 
for  bis  own  use,  and  not  as  a  payment  of  his  note.  The  court  instructed  the 
jury  upon  the  question  of  payment  very  fully  and  clearly,  and  in  commenc- 
ing one  of  its  instructions  upon  this  subject  used  these  words:  "This  is  a 
question  of  fact;  and  the  main  question,  as  it  seems  to  me,  is  the  question  of 
payment. "  It  is  claimed  that  in  so  saying  the  court  erred,  because  it  thereby 
expressed  an  opinion  with  respect  to  a  matter  of  fact,  and,  in  effect,  took  from 
the  jury  the  consideration  of  the  question  as  to  whether  the  note  had  been  as- 
signed or  indorsed  to  the  plaintiff  or  not.  We  see  no  merit  in  this  point. 
There  was  no  conflict  in  reference  to  the  indorsement  and  transfer  of  the  note, 
and  nearly  all  of  the  testimony  was  in  relation  to  the  question  of  payment. 
The  words  complained  of  added  nothing  to  the  instruction,  but  they  in  no  way 
trenched,  so  far  as  we  can  see,  upon  that  provision  of  the  constitution  which 
says  that  "judges  shall*  not  charge  juries  with  respect  to  matters  of  fact,  but 
may  state  the  testimony  and  declare  the  law . "  Section  19,  art.  6.  The  defend- 
ant requested  the  court  to  give  to  the  jury  an  instruction  which  reads  as  fol- 
lows: "If  you  find  from  the  evidence  that  before  the  commencement  of  this 
action  the  defendant  paid  to  the  Bank  of  San  Luis  Obispo  the  amount  due  on 
said  note  at  that  time,  the  fact  that  the  defendant,  subsequent  to  the  com- 
mencement of  this  action,  drew  said  money  from  said  bank  cuts  no  figure  in 
the  case,  and  you  must  find  for  the  defendant. "  The  instruction  was  writ- 
ten with  a  pencil,  and  the  court  declined  to  consider  it  for  that  reason. 
Whether  the  reason  assigned  for  refusing  to  give  the  instruction  was  a  valid 
one  or  not.  It  is  not  necessary  to  determine.  If  given,  the  instruction  would 
have  been  misleading  and  erroneous,  and  it  might  have  been  refused  on  that 
ground.  It  would  have  told  the  jury,  in  effect,  that  if  the  defendant,  before 
the  commencement  of  the  action,  paid  to  the  bank  the  amount  of  money  due 
on  the  note,  the  verdict  must  be  in  his  favor,  whether  the  money  was  paid 
for  the  use  of  the  plaintiff,  and  to  be  applied  on  his  note,  or  upon  his  own 
account,  and  to  be  placed  to  his  own  credit.  This  is  evidently  not  law,  and 
it  is  not  true,  therefore,  that  the  fact  that  defendant  subsequently  drew  the 
money  from  the  bank  cut  no  figure  in  the  case.  We  find  nothing  in  the  record 
calling  for  a  reversal  of  the  judgment,  and  therefore  ad  vise  that  the  judgment 
and  order  be  affirmed. 

We  concur:    Hayne,  C;  Foote.  C. 

-  Per  Curiam.    For  the  reasons  given  in  the  foregoing  opinioii  the  judg- 
ment and  order  are  aflirmed. 


(77  Cal.   164) 

Ex  parte  McNttlty.     (No.  20,439.) 
{Supreme  Court  of  California,    September  28, 1888.) 

1,  Physicians  and  Sukgeonb— Regulation  of  Practice— CoNSTiTUTiONAii  Law. 

Act  Cal.  April  1, 1878,  entitled  ^An  act  supplemental  to  and  amendatory  of  an 
act  to  regulate  the  practice  of  medicine  in  the  slate  of  California, "  and  requiring  . 

Eersons  practicing  medicine  and  surgery  to  possess  certain  qualifications,  and  to 
ave  a  certificate  from  a  board  of  examiners,  which  certificate  may  be  revoked  by 
the  board  for  unprofessional  conduct,  is,  in  toto,  constitutional,  and  valid. 

2.  Same — ^Pbacticino  Afteb  Certificate  Revoked — Habeas  Corpus. 

Section  1  of  the  above  act  declares  the  certificate  conclusive  as  to  the  right  of  the 
person  named  therein  to  practice  in  any  part  of  the  state.  Section  Tprescribes  a 
penalty  for  practicing  "without  first  having  procured  a  certificate.^*  Meldj  that  the 
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penalty  is  not  pi^escribed  for  one  who  has  obtained  a  oertifloate,  but  engaged  in 
practice  after  the  cei*tificate  had  been  revoked  for  unprofessional  oondnot ;  and  a 
conviction  on  such  ground  will  justify  a  discharge  on  habeas  corpus. 
Searls,  C.  J.,  dissenting. 

In  bank.  On  habeas  corpus.  From  conviction  In  superior  court  of  dfy 
and  county  of  San  Francisco;  J.  F.  Sullivan,  Judge. 

McAllister  &  Bergin,  for  petitioner.  Taylor  <&  Haight  and  George  B, 
Harpham,  for  respondent. 

MgFarland,  J.  The  petitioner,  P.  Boscoe  McNuIty,  is  imprisoned  by 
force  of  a  judgment  of  the  lower  court  upon  conviction  of  what  is  assei-ted  to 
be  a  crime  under  the  act  of  the  legislatdre,  entitled,  "An  act  supplemental  to 
and  amendatory  of  an  act  to  reguLite  the  practice  of  medicine  in  the  state  of 
California,"  (approved  April  3,  1876,)  which  became  a  law  April  1, 1878.  St. 
1877-78,  p.  918.  This  act  requires,  generally,  that  every  person  practicing 
medicine  or  surgery  shall  possess  certain  qualifications,  and  shall  have  issued 
to  him  a  certificate  from  one  of  three  boards  of  examiners,  each  board  to  be 
appointed  by  one  of  three  certain  medical  societies  named  in  said  act.  It 
is  provided,  also,  that  a  certificate  may  be  revoked  by  the  board  granting  it, 
when  its  holder  has  been  guilty  of  "unprofessional  conduct." 

The  first  contention  of  counsel  for  petitioner,  that  the  statute  above  men* 
tioned  is,  in  toto,  unconstitutional,  and  therefore  entirely  void,  has  been  de- 
termined the  otiier  way  by  this  court  in  Ex  parte  Frazer^  64  Gal.  94.  In 
that  case  it  was  held  that  the  general  frame-work  of  this  statute  was  not  in 
violation  of  the  constitution,  although  no  opinion  was  expressed  as  to  the  va- 
lidity of  certain  independent  provisions  which  it  contains.  Tlie  contention 
that  the  police  court  of  San  Francisco,  in  which  the  prosecution  was  com- 
menced, had  no  jurisdiction  of  the  offense  sought  to  be  charged  against  peti- 
tioner, because  it  is  punishable  by  imprisonment  for  365  days,  need  not, 
under  the  view  which  we  take  of  another  point  in  the  case,  be  here  determined. 
And  the  same  may  be  said  of  tlie  position  taken  by  petitioner  that,  under  the 
authority  of  Ex  parte  Oox^  63  Gal.  21,  the  legislature  could  not  delegate  to 
the  board  of  examiners  the  power  to  declare  by  rules  and  regulations  what 
should  constitute  **unprofe98ional  conduct,"  and  tlius,  by  its  own  act,  estab- 
lish a  crime;  and,  further,  that  if  such  power  could  be  delegated,  then,  as  in 
this  case  no  rules  declaring  what  should  constitute  unprofessional  conduct 
had  been  adopted,  petitioner  is  in  the  position  of  one  who  has  been  convicted 
under  a  void  export  facto  law.  There  are  also  some  other  points  made  by 
counsel,  which  we  do  not  think  necessary  to  be  here  discussed.  The  com- 
plaint upon  which  petitioner  was  tried  was  insufiicient,  and,  in  our  opinion, 
the  demurrer  to  it  should  have  been  sustained.  It  is  true  that,  generally, 
the  sufficiency  of  a  complaint,  or  an  indictment,  cannot  be  inquired  into  on 
habeas  corpus.  Where  me  complaint,  though  inartificially  drawn,  shows  an 
evident  attempt  to  state  the  essential  facts  which  constitute  the  crime  sought 
to  be  charged,  the  defect  in  the  statement  would  not  warrant  the  discharge 
of  the  defendant.  It  is  true,  also,  that,  upon  habeas  corpus^  the  court  will 
not,  ordinarily,  look  into  the  sufficiency  of  the  evidence  to  prove  the  facts 
which  constitute  the  offense.    But  when  the  facts  charged,  or  attempted  to  be 

« charged,  in  the  complaint  or  indictment,  and  proved  by  the  evidence,  do  not 
con.'ititute  any  public  offense,  then  the  defendant  will,  upon  habeas  corpus, 
be  discharged.    Ex  parte  Kearny,  55  Gal.  215.    Now,  in  this  case  it  clearly 

'  appeal's  that  in  the  police  court  and  in  the  superior  court,  to  which  an  appeal 
was  taken,  the  case  was  tried,  and  the  petitioner  convicted  upon  the  theory 
that  the  complaint  stated,  or  attempted  to  state,  and  the  evidence  showed  the 
following  facts,  and  none  other,  viz..  The  petitioner,  having  regularly  re- 
ceived a  diploma  from  a  recognized  medical  college  of  Pennsylvania,  made  ap- 
plication on  January  8,  1884,  to  one  of  the  boards  of  examiners  constituted 
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under  said  statute  above  mentioned  for  a  certificate;  and  on  said  day  said 
board  issued  to  him  a  certificate  in  due  form,  as  provided  for  in  said  statute, 
and  he  commenced  the  practice  of  his  profession.  Afterwards,  on  August 
25,  1885,  the  said  board  made  an  order  revoking  said  certificate  for  '*  unpro- 
fessional conduct"  on  the  part  of  petitioner,  consisting  in  this:  That  he  had 
in  the  San  Francisco  Chronicle  newspaper,  and  in  a  printed  pamphlet,  adver- 
tised himself  as  a  specialist  in  certain  enumerated  diseases.  After  the  action 
by  the  board,  the  petitioner  continued  to  practice  medicine;  and  for  thus  con- 
tinuing to  practice  he  was  charged,  tried,  convicted,  and  punished.  But  in 
our  opinion  this  conduct  on  the  part  of  petitioner  did  not  constitute  a  crimi- 
nal offense,  or  subject  him  to  any  punishment  under  the  statute  in  question. 
Section  1  of  the  said  act  of  1878,  after  providing  for  the  certificate,  declares 
that  "such  certificate  shall  be  conclusive  as  to  the  right  of  the  person  named 
therein  to  practice  medicine  and  surgery  in  any  part  of  the  state.**  And  the 
only  penal  clause,  or  clause  creating  a  criminal  offense,  in  the  act  is  contained 
in  section  7,  and  is  as  follows:  "Any  person  practicing  medicine  or  surgery 
in  this  state,  without  first  having  procured  a  certificate  so  to  do  from  one  of 
the  boards  of  examiners  appointed  by  one  of  the  societies  mentioned  in  section 
2  of  this  act,  shall  be  guilty  of  a  misdemeanor,  and  shall  be  subject  to  the  pen- 
alties provided  in  section  13  of  the  act,  to  which  this  act  is  amendatoiy  and 
supplemental."  2fothing  is  declared  in  this  act  to  be  a  crime  except  prac- 
ticing "without  first  having  procured  a  certificate."  Practicing  after  an  or- 
der of  the  board  revoking  the  certificate  for  unprofessional  conduct  is  not  de- 
clared to  be  a  crime,  and  no  penalty  is  attached  to  it.  Respondent's  position, 
really,  is  that  the  legislature  must  have  intended  such  conduct  to  be  a  crim- 
inal offense.  It  would  be  vain  to  inquire  what  intent  lurked  in  the  minds  of 
the  persons  who  happened  to  be  members  of  the  legislature  when  the  act  was 
passed.  It  certainly  would  be  a  forced  thing  to  Imagine  their  intent  to  be 
that  a  man  should  lose  his  liberty  for  the  violation  of  any  vague,  undefined 
notion  of  unprofessional  conduct  which  might,  after  the  fact,  be  entertained 
by  certain  individuals  constituting  a  board  of  examiners.  At  all  events,  the 
question  whether  or  not  the  conduct  in  question  is  made  a  crime  must  be  de- 
termined from  the  language  used  in  the  statute,  and  we  find  there  nothing 
that  declares  such  conduct  to  be  a  criminal  offense.  Nor  is  there  anything  in 
what  is  left  of  the  act  of  1876  (although  no  reference  is  made  to  that  act  in 
the  complaint)  which  makes  the  conduct  ascribed  to  petitioner  a  crime.  Con- 
structive crimes — crimes  built  up  by  courts  with  the  aid  of  inference,  impli- 
cation, and  strained  interpretation — are  repugnant  to  the  spirit  and  letter  of 
English  and  American  criminal  law.    Let  the  petitioner  be  discharged. 

I  concur:    Sharfsteen,  J 

I  dissent:    Sbarls,  C.  J. 

Thornton,  J.,  {concurring.)  I  concur  in  the  conclusion  reached  by  Jus- 
tice McFarland,  and  am  inclined  to  concur  in  the  reasons  given  by  him  for 
such  conclusion.  But  I  cannot  hold  that  the  legislature  has  the  constitutional 
power  to  enact  a  law  punishing  a  physician  who  has  been  decided  to  be  com- 
petent to  practice,  as  was  the  case  with  the  petitioner  here,  when  a  certificate 
was  issued  to  him,  for  what  is  styled  "unprofessional  conduct,"  and  as  adver- 
tising himself  in  a  newspaper  and  in  a  printed  pamphlet  as  a  specialist  in  cer- 
tain enumerated  diseases.  This  goes  beyond  the  police  power,  under  which 
power  the  statute  to  be  considered  was  enacted.  That  a  rule  of  professional 
conduct  by  a  board  of  medical  men  prohibiting  such  advertisements,  and  de- 
claring them  unprofessional,  can  be  declared  a  misdemeanor,  and  punished, 
would  extend  the  police  power  beyond  whatever  has  been  allowed.  As  well 
might  the  board  declare  that  wearing  any  other  hat  than  one  of  a  white  color. 
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by  a  physician,  should  be  unprofessional  conduct,  and  cause  it  to  be  punished 
as  a  misdemeanor.  The  advertisement  of  the  character  mentioned  does  no 
harm  to  any  one.  It  may  be  of  benefit  to  the  public,  by  giving  to  the  subjects 
of  the  diseases  mentioned  information  of  the  existence  and  residence  of  a  per- 
son who  has  peculiar  skill  in  curing  them.  Such  laws  are  passed  to  prevent 
injury  to  the  community,  not  to  prevent  or  exclude  a  benefit  to  it.  We  are 
told  that  at  one  time  the  able  and  celebrated  Hahnemann,  a  competent  and 
properly  licensed  physician,  was  prosecuted  and  persecuted  in  a  German  state  for 
compounding  his  own  medicines,  under  a  law  enacted  in  the  interest  of  apoth* 
ecaries.  I  cannot  conclude  that  such  a  statute  here  could  be  regarded  as  a  valid 
exercise  of  power  under  our  constitution.  Professional  etiquette  prescribed 
by  a  class  of  men  so  eminent  in  standing  as  the  medical  practitioners  of  our 
state  is  a  matter  to  be  regarded  and  respected,  but  it  has  its  limits,  and  I  can- 
not conceive  that  a  violation  of  it  by  a  competent  physician  can  ever  be  by  the 
state  made  a  penal  offense.  The  rules  in  regard  to  such  etiquette  between 
the  members  of  the  medical,  as  between  those  of  the  legal,  profession,  must 
find  their  enforcement  from  a  source  other  than  the  state.  It  is  highly  proper 
and  just  that  it  should  be  so.  As  the  state  cannot  make  the  conduct  of  peti- 
tioner penal  directly,  it  cannot  do  so  indirectly.  To  hold  as  contended  here 
by  counsel  adverse  to  the  claims  of  petitioner  would  be  to  affirm  the  validity 
of  a  statute  in  which  an  attempt  is  seemingly  made  to  accomplish  that  indi- 
rectly which  cannot  be  directly  done.  For  the  reasons  given  above,  the  pe- 
titioner, in  my  judgment,  should  be  discharged  from  custody. 

Paterson,  J.,  {concurring.)  There  is  no  doubt  that  the  exercise  of  the 
right  to  practice  medicine,  or  to  pursue  any  other  lawful  employment,  may 
be  regulated  by  law;  but  the  right  is  one  of  the  privileges  and  immunities  in 
wrhich  the  citizen  is  entitled  to  be  secured  and  protected  under  the  constitu- 
tion and  laws  of  the  state.  In  Ex  parte  Cox,  63  Cal.  21,  it  appeared  that  the 
petitioner  had  been  convicted  of  a  misdemeanor,  consisting  of  a  violation  of 
one  of  the  rules  and  regulations  of  the  board  of  state  viticultural  commission- 
ers. This  court  there  said:  "  The  legislature  had  no  authority  to  confer  on  the 
officer  or  board  the  power  of  declaring  what  acts  should  constitute  a  misde- 
meanor. The  legislative  power  of  the  state  is  vested  in  the  senate  and  as- 
sembly. That  power  could  not,  as  to  the  case  before  us,  be  delegated  to  the 
officer  or  board."  In  this  case,  even  if  it  be  conceded  t^at  the  legislature 
could  delegate  to  the  board  of  examiners  the  power  to  declare  by  rules  and  reg- 
ulations what  should  constitute  unprofessional  conduct,  and  thus  by  its  own 
act  establish  a  crime,  it  is  sufficient  to  say  that  no  such  rules  or  regulations 
have  ever  been  prescribed.  Before  one  can  be  convicted  of  a  crime  there  must 
be  some  rule  of  action  prescribing  with  some  certainty  and  expressing  intelli- 
gibly the  sovereign  will.  Whatever  may  be  said  of  the  right  of  the  board  of 
examiners  to  revoke  the  license  of  the  petitioner  to  practice  medicine,  and  thus 
cast  upon  him  the  odium  which  must  always  follow  such  an  expulsion  from 
the  ranks  of  reputable  practitioners,  the  liberty  of  the  petitioner  cannot  be  made 
to  depend  upon  a  thing  so  vague  and  uncertain  as  the  undefined  views  of  the 
members  of  the  board  as  to  what  constitutes  unprofessional  conduct.  In  eveiy 
case,  to  constitute  crime,  there  must  be  a  union  of  act  and  intent.  How  can  it 
be  said  there  is  an  intent  to  commit  a  crime  where  the  law,  which  it  is  claimed 
has  been  violated,  exists  only  in  the  minds  of  individuals?  The  authorities 
upon  which  the  respondent  relies,  namely,  State  v.  Board,  32  Minn.  324,  20 
N.  W.  Rep.  238;  l7i  re  Smith,.  10  Wend.  449,  are  not  in  point  so  far  as  the 
question  of  crime  is  concerned.  The  first  case  cited  was  a  maTidamiis  to 
compel  the  state  medical  examining  board  to  issue  to  the  applicant  a  certif- 
icate. The  other  w^as  certiorari  to  annul  an  order  expelling  Smith  from  a 
medical  society,  and  declaring  him  incapable  of  practicing  medicine. 
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State  ex  ret  Whitney  v,  Findley,  Registry  Agent.    (ITo.  1,292.) 
{Supreme  Court  of  Nevada.    October  8, 1888.) 
Elections  and  Votebs— Qualifioation  of  Votebs — Mormons — Constitutional  Law 
— Leoislativb  Powers. 

St  Nev.  1887,  p.  107,  $  1,  prohibiting  MormonB  from  voting  at  elections,  and  ro- 
qniring  applicants  for  registration  to  take  oath  that  they  are  not  members  of  the 
Mormon  church,  is  in  violation  of  Const.  Nev.  art.  2, 1 1,  prescribing  the  (qualifica- 
tions of  electors,  and  is  not  authorized  by  article  2,  $  6,  requiring  provision  to  be 
made  by  law  for  registration,  and  the  ascertainment  by  proper  proofs  of  the  persons 
'* entitled  to  the  right  of  suffrage  as  hereby  established,  '*  and  empowering  the  leg- 
islature ^to  prescribe  by  law  any  other  or  further  rules  or  oaths  as  may  be  deemed 
necessary  as  a  test  of  electoral  qualifications.  ** 

Application  for  mandamus, 

George  8.  Sawyer  and  Trenmor  Coffin^  for  relator.  J.  D.  Torreyaon  and 
Thomas  H,  Wells,  for  respondent. 

Hawlet,  J.  Relator  applied  to  respondent,  a  Justice  of  the  peace  and  ex 
officio  registry  agent  of  Panaea  township  in  Lincoln  county,  to  be  registered 
as  a  voter,  and  offered  to  take  the  oath  required  by  the  act  providing  for  the 
registration  of  the  names  of  the  electors.  Gen.  St.  1505.  The  registry  agent 
refused  to  register  his  name  unless  he  took  the  oath  required  by  the  "act  pre- 
scribing the  qualifications  and  modifying  the  oath  for  the  registration  of  vot- 
ers in  conformity  therewith."  St.  1887,  p.  106.  This  proceeding  was  thereupon 
instituted  for  the  purpose  of  testing  the  validity  of  that  act.  Relator,  In  his 
application  for  a  mandamus  to  compel  respondent  to  register  his  name,  af- 
firmatively shows  that  he  possesses  all  the  qualifications  of  an  elector,  as  pre- 
scribed by  the  constitution  of  this  state,  (Const,  art.  2,  §  1;)  that  he  could  not 
take  the  oath  prescribed  by  the  act  of  1887,  because  he  is  a  member  of,  and 
belongs  to,  the  "Church  of  Jesus  Christ  of  Latter  Day  Saints,"  commonly 
called  the  "Mormon  Church,"  and  this  was  the  only  reason  why  he  refused  to 
take  said  oath.  Upon  the  hearing  of  this  case.  It  appearing  so  clearly  to  our 
minds  that  the  relator  was  entitled  to  be  registered,  we  ordered  the  writ  to 
issue  as  played  for  by  relator. 

Section  1  of  article  2  of  the  constitution  provides  that  "every  male  citizen 
of  the  United  States  (not  laboring  under  the  disabilities  named  in  this  consti- 
tution) of  the  age  of  twenty-one  years  and  upwards,  who  shall  have  actually, 
and  not  constructively,  resided  in  the  state  six  months,  and  in  the  district  or 
county  thirty  days  next  preceding  any  election,  shall  be  entitled  to  vote  for 
all  oflicers  that  now  are  or  hereafter  may  be  elected  by  the  people,  and  upon 
all  questions  submitted  to  the  electors  at  such  election:  provided,  that  no  per- 
son who  has  been  or  may  be  convicted  of  treason  or  felony  in  any  state  or  ter- 
ritory of  the  United  States,  unless  restored  to  civil  rights,  and  no  person  who, 
after  arriving  at  the  age  of  eighteen  years,  shall  have  voluntarily  borne  arms 
against  the  United  States,  or  held  civil  or  military  office  under  the  so-called 
Confederate  States,  or  either  of  them,  unless  an  amnesty  be  granted  to  such 
by  the  federal  government;  and  no  idiot  or  insane  person  shall  be  entitled  to 
the  privilege  of  elector."  Any  citizen  possessing  the  qualifications  of  an 
elector,  as  defined  and  declared  in  this  provision  of  the  constitution,  and  who 
is  not  disqualified  by  any  of  the  provisions  thereof,  is  entitled  to  the  right  of 
sufl'rage.  It  is  not  within  the  power  of  the  legislature  to  deny,  abridge,  ex- 
tend, or  change  the  qualifications  of  a  voter  as  prescribed  by  the  constitution 
of  the  state.  Davies  v.  McKeehy,  5  Nev.  369;  Clayton  v.  Harris,  7  Nev.  64j 
8taU  V.  Williams,  5  Wis.  308;  StaU  v.  Baker,  38  Wis.  86;  Qui7m  v.  State, 
35  Ind.  490;  Monroe  v.  Collins,  17  Ohio  St.  685;  McCafferty  v.  Guyer,  59  Pa. 
St.  Ill;  Kinneen  v.  Wells,  144  Mass.  497, 11  N.  E.  R*^p.  916;  Rison  v.  Farr, 
24  Ark.  162;  iState  v.  Canaday,  73  N.  C.  222.  The  legislature,  by  the  act  of 
1887,  adopted  additional  disqualifications  to  those  mentioned  in  the  constitu- 
V. 19p.no. 10— 16 
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lion,  by  declaring  in  positive  terms  that  ''no  person  shall  be  allowed  to  vote 
at  any  election  in  this  state    *    ♦    *     who  is  a  member  of  or  belongs  to  the 

*  Cliurch  of  Jesiis  Christ  of  Latter  Day  Saints,'  commonly  called  the  •  Mormon 
Church,*  *  ♦  *"  (St.  1887,  p.  107,  §  1;)  and  in  the  same  act  sought  to 
amend  the  oath  to  be  administered  to  the  elector  by  the  registry  agent,  under 
the  provisions  of  the  registration  law,  by  adding  thereto  that  the  elector  was 
not  a  member  of  nor  belonged  to  "the  Church  of  Jesus  Christ  of  Latter  Day 
Saints,  commonly  called  the  •  Mormon  Church.'"  Section  2.  The  act  was  a 
direct  attempt,  in  violation  of  the  provisions  of  the  constitution,  to  disfran- 
chise the  members  of  the  Mormon  church;  to  deny  them  the  right  of  suffrage 
regardless  of  the  question  wliether  or  not  they  possessed  the  qualifications  of 
an  elector  as  defined  in  the  constitution. 

It  was  suggested  by  respondent's  counsel  that  the  act  of  1887  was,  perhaps, 
authorized  by  the  provisions  of  section  6,  article  2,  of  the  constitution,  which 
declares  that  "provision  shall  be  made  by  law  for  the  registration  of  the  names 
of  the  electors  within  the  counties  of  which  they  may  be  residents,  and  for 
the  ascertainment,  by  proper  proofs,  of  the  persons  who  shall  be  entitled  to 
the  right  of  suffrage,  as  hereby  established,  to  preserve  the  purity  of  elections, 
and  to  regulate  the  manner  of  holding  and  making  returns  of  the  same;  and 
the  legislature  shall  have  power  to  prescribe  bylaw  any  other  or  fuither  rules 
or  oaths  as  may  be  deemed  necessary,  as  a  test  of  electoral  qualifications." 
The  other  or  further  rules  or  oaths  which  the  legislature  may  prescribe  are 
such  as  may  be  deemed  necessary  "for  the  ascertainment,  by  proper  proofs, 
of  the  persons  who  shall  be  entitled  to  the  right  of  suffrage,"  as  established 
by  the  provisions  of  section  1  of  article  2  of  the  constitution.  Having 
adopted  a  provision  for  the  registration  of  voters,  the  f ramers  of  the  constitu- 
tion deemed  it  proper  to  give  the  legislature  the  power  to  enact  such  rules  and 
prescribe  such  oaths  as  might  be  necessary  in  order  to  deterniine  who  was  en- 
titled to  be  registered;  and  this  could  only  be  done  by  ascertaining  in  advance, 
by  proper  and  reason  able  proofs,  the  persons  who  would  on  the  day  of  election, 
under  the  provisions  of  the  constitution,  be  entitled  to  vote.  If  the  views  sug- 
gested by  respondent's  counsel,  that  the  legislature  has  the  power,  under  the 
guise  of  adopting  further  rules  or  oaths  as  a  test  of  electoral  qualifications,  to 
declare,  as  set  forth  in  the  preamble  to  the  act  of  1887,  that  "it  is  deemed  nec- 
essary for  the  peace  and  safety  of  the  people  of  this  state  to  exclude  from  par- 
ticipation in  the  electoral  franchise  all  persons  belonging  to  the  self-styled 

*  Church  of  Jesus  Christ  of  Latter  Day  Saints,'  commonly  <^led  the  '  Mormon 
Church,'"  then,  of  course,  it  could  by  like  methods  exclude  from  the  elective 
franchise  all  persons  belonging  to  any  other  church,  or  members  of  any  par- 
ticular politic  al  party,  social  organization,  or  benevolent  order.  In  brief,  the 
rights  of  suffrage  guarantied  by  the  constitution,  and  of  which  we  boast  so 
much,  would  be  placed  entirely  at  the  mercy,  will,  or  caprice  of  the  legislature. 
The  legislature  has  no  such  power.  The  right  of  suffrage,  as  conferred  by  the 
constitution,  is  beyond  the  reach  of  any  such  legislative  interference.  It 
cannot  be  changed  except  by  the  power  that  established  it,  viz.,  the  people, 
in  their  direct  sovereign  capacity.  In  McCafferiy  v.  Guyer,  aupra^  where  the 
legislature  attempted  to  disfranchise  certain  persons  who  were  not  disfran- 
chised by  the  provisions  of  the  constitution  from  voting,  the  court,  in  review- 
ing the  provisions  of  the  act,  said:  "It  attempts  to  disfranchise  those  who  are 
enfranchised  by  the  fundamental  law  of  the  commonwealth,  and  it  enacts  what 
shall  be  the  evidence  of  disfranchisement.  It  is  not,  it  does  not  profess  to 
be,  a  regulation  of  the  mode  of  exercise  of  the  right  to  an  elective  franchise. 
It  is  a  deprivation  of  the  right  itself.  Can,  then,  the  legislature  take  away 
from  an  elector  his  right  to  vote,  wliile  he  possesses  all  the  qualifications  re« 
quired  by  the  constitution?  This  is  the  question  now  before  us.  When  a  cit- 
izen goes  to  the  polls  on  an  election  day  with  the  constitution  in  his  hand» 
and  presents  it  as  giving  him  a  right  to  vote,  can  he  be  told*  « True,  jou  have 
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every  qualification  that  instrumenC  requires.  It  declares  jou  entitled  to  the 
right  of  an  elector,  but  an  act  of  assembly  forbids  your  vote,  and  there- 
fore it  cannot  be  received.*  If  so,  the  legislative  power  is  superior  to  the 
organic  law  of  the  state;  and  the  legislature,  instead  of  being  controlled  by 
it,  may  mould  the  constitution  at  their  pleasure.  Such  is  not  the  law.*' 
The  legislature  may  adopt  such  rules  and  prescribe  such  oaths  as  may  be 
deemed  necessary  to  test  the  qualifications  of  an  elector.  It  also  has  the  power 
to  adopt  such  reasonable  regulations  of  the  constitutional  rights  of  a  voter 
as  may  be  deemed  necessary  to  preserve  order  at  elections,  to  guard  against 
fraud,  undue  influence  or  oppression,  and  to  preserve  the  purity  of  the  ballot. 
**A11  regulations  of  the  elective  franchise,  however,  must  be  reasonable,  uni- 
form, and  impartial.  They  must  not  have  for  their  purpose  directly  or  indi- 
rectly to  deny  or  abridge  the  constitutional  right  of  citizens  to  vote,  or  un- 
necessarily to  impede  its  exercise;  if  they  do,  they  must  be  declared  void." 
Ckwley.  Const.  Lira.  758;  Daggett  v.  Hudson,  48  Ohio  St.  548,  3  N.  £.  Kep. 
568;  8tate  v.  Butts,  31  Xan.  554,  2  Pac.  Bep.  bl8;  Capen  v.  Foster,  12  Pick. 
488;  Page  v.  Allen,  58  Pa.  St.  346,  347;  McMahon  v.  Mayor,  66  Ga.  224. 

The  reasons  we  have  stated  are  amply  sutficient  to  justify  the  issuance  of 
the  writ  of  mandamus  as  prayed  for,  and  we  thei-efore  deem  it  unnecessary 
to  discuss  the  other  points  presented  by  relator,  as  to  whether  or  not  the  act  is 
repugnant  to  the  provisions  of  section  4  of  article  1  of  the  constitution. 


(20  Ney.  191) 

Boss  V.  Bank  of  Gold  Hill  et  ah    (No.  1,283.) 
{Sfuvreme  Court  of  Nevada.    September  25, 1888.) 

1.  COBFORATIONS— StOGKBOLDBBB— LlABILITT  FOR    UNPAID  SUBSCRIFTION— EviDBKCS^ 
SUTFICIENCT. 

In  an  action  by  a  creditor  of  a  bank  against  the  subscribers  to  its  capital  stock,  as 
to  one  defendant,  it  was  proved  that,  at  the  organization  of  the  bank,  he  paid  1200. 
and  took  from  its  officers  a  certificate  to  that  effect,  and  that  upon  the  payment  of 
the  **  balance  due  **  he  would  be  entitled  to  20  shares,  at  $100  each.  Defendant  testi- 
fied that  he  regarded  the  transaction  as  an  option  giving  him  the  right  to  take  the 
stock  by  the  payment  of  the  residue,  or  forfeit  the  amount  paid.  It  was  proved 
that  the  bank  received  the  money  as  part  of  its  capital,  and  the  managing  officer 
testified  that  there  were  $1,800  yet  dtie.  The  bank  kept  no  subscription  book.  Held^ 
that  the  evidence  showed  defendant  to  be  a  subscriber, 
ft.  Samb. 

As  to  another  defendant,  in  such  case,  it  was  shown  that  he  paid  in  10  per  cent., 
and  took  a  similar  certificate;  that  he  was  one  of  the  incorporators,  and  kept  an 
open  account  at  the  bank  for  several  years  after  its  organization.  Defendant  tes- 
tified that  the  money  paid  was  a  loan  to  one  of  the  officers  of  the  bank,  for  which  he 
had  demanded  payment  before  the  bank^s  complications.  The  officer  referred  to 
testified  that  the  money  was  paid  upon  the  capital  stock  of  the  bank.  Held,  that 
as  to  this  defendant  the  evidence  was  also  sufficieub  to  show  him  to  be  a  stock- 
holder. 
8.  Samb— Illegality  of  Oboanization— Ebtoppbl. 

It  is  no  defense  in  such  action  that  the  by-laws  and  stock  subscriptions  were  il- 
legal, because  the  trustees  were  not  stockholders;  the  alleged  subscribers  having 
acquiesced  in  the  acts  of  such  trustees  for  years,  and  allowed  themselves  to  appear 
as  subscribers. 
4.  Bamb— Banks  axd  Bankiivg— Savings  Banks. 

Whether  such  bank  was  organized  under  Oen.  St  Nev.  §$  948-974,  providing  for 
the  organization  of  corporations  to  aggregate,  save,  and  invest  the  funds  of  members, 
and  prohibiting  the  issue  of  certificates  of  shares  until  all  the  subscription  should 
be  pfdd,  and  providing  that  stock  should  not  be  considered  as  acquired  until  pay- 
ment in  full,  or  under  the  general  incorporation  act.  is  immaterial,  as  it  was  the 
du^  of  subscribers  under  the  former  act  to  have  paid  tneir  subscription  In  advance, 
and,  not.  having  done  so,  they  are  still  liable. 

Appeal  from  district  court.  Storey  county;  Kiohard  Rising*  Judge. 

Suit  in  equity  by  a  creditor  of  the  Bank  of  Gold  Hill,  an  insolvent  corpora- 
tion, to  apply  the  unpaid  subscription  of  subscribers  to  the  capital  stock  of  the 
corporation  to  the  payment  of  bis  debt.  Decree  for  oomplainaut»  and  defend- 
ants appeal. 
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Stewart  cfr  Coffin  and  T.  H.  TFcZ?*,  for  appellants. 
ninghamf  and  R.  S.  Mesick,  for  respondent. 


M.  J^.  Stone,  J.  P.  Plan- 


Belknap,  J.  This  is  a  suit  in  equity  brought  by  a  Judgment  creditor  of 
the  Bank  of  Gold  Hill,  an  insolvent  corporation,  against  defendants,  Mercer, 
Stevenson,  and  Blauvelt,  to  enforce  payment  of  a  balance  due  from  each  of 
them  upon  his  subscription  to  the  capital  of  the  bank.  The  bank  was  organ- 
ized in  the  year  1879,  under  the  laws  pertaining  to  corporations,  with  a  capital 
of  $250,000,  divided  into  2,500  shares  of  the  par  value  of  8100  each.  The  sub- 
scribers to  the  stock  of  the  corporation  paid  ten  per  cent,  of  the  face  value  of 
their  shares,  but  no  more;  and  with  this  amount  of  capital  paid  in,  the  bank 
commenced  business,  and  continued  therein  until  the  6th  day  of  December. 
1886,  when  it  f tilled.  Respondent  recovered  judgment  in  the  district  court 
against  each  of  the  defendants  for  the  amount  of  his  unpaid  subscription ;  that 
is  to  say,  agaihst  defendant  Stevenson,  who  was  adjudged  to  have  been  a  sub- 
scriber to  the  extent  of  20  shares,  $1,800;  against  defendant  Mercer,  who  was 
adjudged  to  have  been  a  subscriber  to  the  extent  of  100  shares,  $9,000;  and 
aga\nst  defendant  Blauvelt,  who  was  adjudged  to  have  been  a  subscriber  to 
the  oxtent  of  50  shares.  $4,500.     Defendants  Stevenson  and  Mercer  appeal; 

In  their  behalf  it  is  urged  that  the  evidence  fails  to  establish  a  subscription 
to  the  capital  of  the  corporation.  The  determination  of  this  point  involves  a 
consideration  of  some  of  the  facts  established  at  the  trial.  The  corporation 
did  not  keep  a  subscription  book,  and  no  express  agreement  to  subscribe  was 
proven.  On  the  3d  day  of  May.  1879,  defendant  Stevenson  paid  $200  to  the 
bank,  and  received  therefor  a  certificate  in  the  following  form: 
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3,500 

Shares, 

$100  each. 


No.  8.  xncorporated  July,  1879.  20  Shares. 

Gold  Hill,  Nbv.,  May  8d,  1879. 
This  certifies  that  C.  ,C.  Stevenson,  having  paid  the 
sum  of  two  hundred  dollars,  is  entitled  to  twenty 
shares  of  the  capiial  stock  of  the 

BANK  OF  GOLD  HILL, 
on  payment  of  ttie  balance  due  thereon,  and  surrender 
of  this  certificate  properly  indorsed. 

M.  G.  Standish,  W.  H.  Blauvelt, 

Secretary.  President. 


He  testified  that  he  considered  this  certificate  an  option,  by  which  he  had 
the  privilege,  upon  paying  the  balance  of  $1,800,  to  receive  a  certificate  for 
20  shares  of  stock;  otherwise  the  $200  would  be  forfeited.  This  construction 
he  deduces  from  the  language  of  the  certificate.  It  does  not  admit  of  this 
construction.  The  language  implies  that  the  sum  of  $200  had  been  paid  for 
20  shares  of  stock,  and  that  there  was  a  "balance  due  thereon.'*  If,  after 
payment  of  $200,  there  was  a  balance  due  upon  the  transaction,  it  naturally 
was  a  purchase.  An  option  in  the  purchase  of  stock  is  a  privilege  to  be  exer- 
cised within  a  stated  time.  Time  is  of  the  essence  of  contracts  of  this  nature. 
The  $200  was  received  by  the  corporation  as  a  part  of  its  capital,  and  Mr. 
Blauvelt,  the  managing  officer,  testified  that  $1,800  was  due  upon  the  trans- 
action. The  testimony  pertaining  to  defendant  Mercer  was  that  he  was  one 
of  the  incorporators  of  the  bank ;  that  he  was  elected  a  trustee  upon  its  organ- 
ization, but  gave  little  attention  to  its  affairs;  that  he  had  an  open  running 
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account  with  it  from  October,  1879,  until  June,  1883;  that  he  paid  the  sum 
of  $1,000,  which  was  applied  to  the  capital  of  the  bank,  and  received  a  certif- 
icate for  100  shares  of  stock  mutatis  mutandis,  as  above  set  forth.  In  his 
own  behalf  he  testified  that  the  81,000  was  a  loan  made  to  defendant  Biau- 
velt,  and  that  long  before  the  bank's  complications  he  had  requested  payment. 
Mr.  Blauvelt's  testimony  was  that  the  $1,000  was  received  in  consideration  of 
the  issuance  of  the  certi  ficate  for  100  shares  of  stock.  The  district  court  f  ou  nd 
as  a  fact  that  each  of  the  appellants  had  agreed  to  take  the  amount  of  stock 
represented  by  his  certificate.  This  conclusion  is  supported  by  the  direct  tes- 
timony of  Mr.Blauvelt,  and  by  the  conceded  facts  of  the  case.  Appellants, 
as  well  as  the  other  subscribers,  received  certificates  of  stock  upon  which  one 
installment  had  been  paid,  and  which  declared  that  upon  the  payment  of  the 
balance  the  holder  would  be  entitled  to  full  paid  stock.  They  thus  became, 
to  all  appearances,  stockholders,  and  so  remained,  holding  their  certificates  of 
stock  down  to  tlie  time  of  trial  of  this  suit.  Creditors  of  the  bank  had  the 
right  to  assume  that  its  capital  was  what  it  purported  to  be,  and  that  those 
who  appeared  to  be  stockholders  during  its  solvency  would  be  held  as  such  in 
the  event  of  its  failure.  And,  besides  this,  each  subscriber  to  stock  is  inter- 
ested in  having  every  other  subscriber  bear  his  proportionate  share  of  liabil- 
ity; and  every  subscriber  might  well  have  presumed  that  he  stood  upon  the 
same  footing  as  all  the  others,  and  that  no  undisclosed  arrangement  would  re- 
lieve any  one  from  the  responsibility  he  had  apparently  assumed. 

Objection  to  the  judgment  is  made  upon  the  ground  (1)  that  the  trustees  were 
not  stockholders,  and  therefore  not  legally  qualified  to  act  as  trustees,  and  that 
the  by-laws  adopted  by  them  and  the  stock  subscriptions  taken  by  them  are 
illegal.  If  there  is  merit  in  the  point,  defendants  could  have  es<  aped  respon- 
sibility by  prompt  measures  to  repudiate  their  contracts.  But  for  more  than 
seven  years  they  were  to  all  external  appearances  stockholders.  During  all  that 
time  they  were  in  a  position  to  participate  in  the  profits  which  might  have  arisen 
from  the  business  in  which  the  bank  was  engaged.  It  had  received  t]ieir 
money,  and  could  not  have  excused  itself  from  allowing  them  to  share  profits 
by  setting  up  its  own  irregularities.  Failing  to  avail  themselves  of  their  de- 
fense (if  any  they  had)  before  the  failure  of  the  bank  and  the  rights  of  cred- 
itors attached,  their  contracts  must  be  held  binding. 

2.  Counsel  for  appellants  contend  that  the  bank  was  orgiinized  under  the 
law  entitled  "An  act  to  provide  for  the  formation  of  corporations  for  the  ac- 
cumulation and  investment  of  funds  and  savings,**  approved  March  5,  1869. 
Gen.  St.  §§  948-974.  This  act  by  its  first  section  provides:  "Corporations 
for  the  purpose  of  aggregating  the  funds  and  savings  of  the  members  thereof, 
and  others,  and  preserving  and  safely  investing  the  same  for  their  common 
benefit,  may  be  formed  according  to  the  provisions  of  this  act;  and  such  cor- 
porations, and  the  members  and  stockholders  thereof,  shall  be  subject  to  all 
the  conditions  and  liabilities  herein  imposed ,  and  to  none  other. "  And  by  sec- 
tion 22:  "No  certificate  representing  shares  of  stock  shall  be  issued,  nor  shall 
such  stock  be  considered  as  acquired  until  the  whole  sum  of  money  which  such 
certificate  purports  to  represent  shall  have  been  paid  into  the  corporation." 
From  these  provisions  it  Is  claimed  that  appellants  could  not  have  been  stock- 
holders, since  they  had  not  fully  paid  for  their  stock,  and  that  the  statutory 
requirement  concerning  full  payment  for  stock  is  one  of  the  conditions  con- 
templated by  section  1,  and  a  limitation  upon  the  liability  of  appellants.  It 
is  unnecessary  to  decide  whether  the  bank  was  organized  under  the  law  of 
March  5,  1869,  which  contains  the  provisions  above  quoted,  or  under  the  law 
entitled  "An  act  to  provide  for  the  formation  of  corporations  for  certain  pui;- 
poses,"  approved  March  10, 1865,  (Gen.  St.  §§  802-829,)  which  does  not  eon- 
tain  such  provisions.  If  the  requirement  is  applicable  to  the  stock  of  the  de- 
fendant bank,  it  was  the  duty  of  appellants  to  have  paid  the  amounts  adjudged 
to  be  due  at  the  organization  of  the  corporation.  •  Not  having  paid  when  they 
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should  have  paid,  they  cannot  take  advantafi:e  of  their  own  wrong,  and  escape 
payment  altogether.  Section  22  was  not  intended  to  exempt  a  subscriber 
from  the  payment  of  his  subscription.  Its  purpose  is  prolmbly  twofold:  (1| 
To  protect  the  public  against  dealing  in  certificates  representing  shares  of 
the  capital  stock  of  savings  banks  until  the  money  which  the  certificates  rep* 
resent  shall  Iiave  been  paid  into  the  capital  of  the  bank;  and  (2)  to  secure  a 
paid-up  capital  to  savings  banks.  The  judgment  and  order  of  the  district 
court  denying  a  new  triid  are  afiirmed. 

Leonard,  C.  J.,  concurs. 

Shoecraft  V,  Beard  et  at.    (No.  1,276.) 
(Supreme  Court  of  Nevada,    September  4, 1888.) 

1.  Chattel  Mortgages— Action  to  Redeem— Limitation  of  Actions. 

The  statute  of  limitations  does  not  begin  to  run  against  an  action  by  the  mortp 
gaffor  of  chattels  to  redeem  until  the  possession  of  the  mortgagee  becomes  adyerse, 
although  an  action  for  the  debt  secured  is  barred.  > 

2.  Same— Costs— Discretion  ov  Trial  Court. 

a  judgment  for  costs  in  favor  of  plaintiff  in  an  action  to  redeem  under  a  chattel 
mortgage  is  proper,  although  he  is  decreed  to  pay  a  large  sum  upon  such  redemp- 
Uon,  which  he  did  not  tender  before  suit ;  defendants  having  unsuccessfully  resisted 
the  action  on  the  plea  of  the  statute  of  limitations,  and  refused  to  render  an  account 
of  their  claim  after  repeated  demands. 

Appeal  from  district  court.  Elko  county ;  R.  R.  Bigelow,  Judge. 
Action  by  Slioecraft  against  Beard  an^  others  to  redeem  a  chattel  mortgage. 
Judgment  for  plaintiff,  and  defendants  appeal. 
Talbot  <&  Farrington,  for  appellants.     /.  W,  Dorsey,  for  respondent. 

Hawley,  J.  This  action  was  commenced  January  7,  1886«  to  redeem  cer- 
tain personal  property  from  the  lien  of  a  chattel  mortgage  executed  May  16« 
1879.  The  cause  whs  tried  before  the  court  without  A  jury.  The  court  found 
"that  on  the  16th  day  of  May,  1879,  the  plaintiff  was  the  owner  of  about  26 
head  of  horses,  described  in  the  complaint;  *  *  *  on  that  day  he  deliv- 
ered them  to  defendants  as  security  for  the  payment  of  the  sum  of  Sd79»  to  be 
paid  by  the  plaintiff;  that  the  defendants  took  possession  of  the  horses,  and 
have  kept  possession  of  them  ever  since;*'  that  in  May,  1880,  the  defendants, 
at  plaintiff's  request,  paid  for  wintering  the  horses;  that  defendants  paid  the 
taxes  thereon  from  1880  to  1886,  inclusive,  without  any  request  from  plain- 
tiff; also  paid  out  money  for  other  services,  and  were  entitled  to  other  named 
expenses  for  the  care  and  keeping  of  said  horses;  "that  up  to  about  May  1, 
1885,  the  defendants  at  all  times  admitted  that  said  horaes  were  the  property 
of  the  plaintiff,  and  up  to  that  time  they  held  them  simply  as  security  for  the 
payment  of  the  sum  due  tu  them  from  the  plaintiff;  but  since  on  or  about  said 
May  1,  1885,  they  have  claimed  to  be  the  absolute  and  full  owners  of  the 
same,  and  they  have,  during  that  time,  held  them  adversely  to  the  plaintiff 
and  all  other  persons. "  As  conclusions  of  law,  the  court  found  "that  the 
plaintiff  is  the  owner  of  said  horses,  and  that  his  title  thereto  is  not  barred  by 
the  statute  of  limitations,  nor  is  his  right  to  the  possession  thereof  so  barred;*' 
"that,  upon  the  plaintiff  paying  to  the  defendants  the  sum  of  $1,719.29,  (the 
amount  found  to  be  due,)  he  will  be  entitled  to  the  possession  of  said  horses 
and  all  of  them,  with  all  of  their  increase,"  and  entitled  to  recover  his  costs 
and  disbursements  in  this  action. 

At  the  request  of  defendants  the  court  found  the  following  additional  find- 
ings:  "That  on  or  about  the day  of  November,  1878,  the  plaintiff  was 

Indebted  to  one  James  in  the  sum  of  $196,  and  that  on  said  day  plaintiff  exe- 

>  As  to  the  running  of  the  statute  of  limitations  against  a  pledgeor  of  chattels,  see  GiU 
mer  v.  Morris,  85  Fed.  Rep.  682,  and  note. 
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''uted  and  delivered  to  said  James  a  bill  of  sale  of  about  eighteen  head  of 
horses,  *  *  *  to  secure  the  payment  of  said  sum  of  S196;  that  said  bill 
of  sale  was  intended  as  a  mortgage/and  as  security  for  the  payment  of  said 
6196;  that  on  the  16th  day  of  May,  1879,  the  plaintiff  was  also  indebted  to  the 
defendants  in  the  sum  of  $179,  which  was  then  due;  that  on  said  May  16, 1879, 
it  was  mutually  agreed  between  said  James,  plaintiff,  and  defendants  that 
defendants  should  pay  said  James  the  amount  then  due  him,  *  *  «  and 
that  said  horses,  with  their  increase,  should  be  delivered  to  defendants,  to  hold 
as  security  for  the  sum  of  $200,  so  paid  by  them  to  James,  and  also  for  the 
further  sum  of  $179,  then  due  from  plaintiff  to  defendants;  that  in  pursuance 
of  this  agreement  the  defendants  paid  James  $200,  and  he  execgted  a  bill  of 
sale  to  them,  and  the  horses  were  delivered  accordingly,  all  on  the  16th  day 
of  May,  1879;  that  said  hist-mentioned  bill  of  sale  was  intended  as  a  mort- 
gage, and  was  a  mere  security  for  the  payment  of  the  said  sum  of  $379,  and 
defendants  were  to  hold  said  horses  simply  as  a  security  for  the  payment 
thereof;  that  at  the  time  of  the  execution  and  delivery  of  the  said  last-men- 
tioned bill  of  sale,  there  was  nothing  said  about  when  the  said  $879  should 
be  paid,  except  such  as  may  be  inferred  from  the  execution  and  delivery  of 
said  bill  of  sale,  and  the  transfer  of  said  horses;  that  while  defendants  have 
admitted  that  said  last-mentioned  bill  of  sale  was  intended  as  a  mortgage,  and 
that  they  only  held  said  horses  as  security  for  the  money  so  due  them,  and 
for  the  amount  due  them  for  the  care  thereof,  they  have  only  admitted  so 
verbally,  and  said  admissions  have  not  at  any  time  been  in  writing;  that  dur- 
ing the  year  1882,  and  up  to  the  commencement  of  this  action,  the  plaintiff 
has  frequently  demanded  from  defendants  a  statement  of  the  items  and  amounts 
which  they  claimed  against  said  horses  for  their  care  and  expense  of  keeping 
them,  and  of  which  he  was  ignorant,  to  enable  him  to  redeem  them,  but  they 
refused  to  make  such  statement,  stating  to  the  plaintiff  that  he  could  redeem 
them  by  paying  a  gross  sum,  largely  in  excess  of  the  amount  justly  due  them, 
and  for  which  they  would  give  no  items;*'  "that  at  none  of  the  times  during 
1882,  and  up  to  the  commencement  of  this  action,  when  the  plaintiff  de- 
manded of  the  defendants  an  itemized  account  of  their  claims  against  the 
horses  described  in  the  complaint,  did  plaintiff  tender  any  dum  in  satisfaction 
of  such  account;  that  plaintiff  had  no  money  at  such  times  to  make  such  a 
tender;  that,  in  reply  to  such  demands,  plainliff  was  informed  by  defendants 
that  it  was  impossible  to  make  out  such  an  itemized  account,  but  that  plain- 
tiff might  have  said  horses  by  paying  a  stated  sum,  varying  on  successive  oc- 
casions from  $1,500,  in  1882.  to  $2,500,  in  1885." 

1.  When  does  the  statute  of  limitations,  in  a  case  like  this,  begin  to  run?  Does 
it  begin  to  run  from  the  time  the  debt,  which  the  mortgage  is  given  to  secure, 
is  dutf,  as  claimed  by  appellants,  or  only  from  the  time  when  the  mortgagee's 
possession  became  adverse,  as  claimed  by  respondent?  At  common  law,  upon 
breach  of  the  conditions  of  a  chattel  mortgage,  the  title  to  the  property  Itecame 
absolute  in  the  mortgagee,  and  no  right  of  redemption  remained  in  the  mort- 
gagor. The  harshness  and  manifest  injustice  of  this  rule,  as  applied  in  many 
cases,  induced  courts  of  equity  to  adopt  the  rule — more  in  consonance  with 
sound  reason  and  justice — that  a  mortgagee  should  not,  upon  a  failure  of  the 
mortgagor  to  comply  with  ti)e  conditions  of  the  mortgage,  be  regarded  as  hav- 
ing the  absolute  legal  title,  but  as  holding  it  merely  as  colhiteral  security  for 
the  payment  of  the  debt  due  from  the  mortgagor.  Herman,  after  reviewing 
this  question  at  great  length,  says:  "We  can  therefore  arrive  at  but  one  con- 
clusion, and  that  is  that  a  chattel  mortgage  is  neither  a  sale  absolute  nor  con- 
ditional; neither  is  it  more  than  a  pledge,  or  an  absolute  pledge;  neither  does 
it  vest  an  absolute  title  in  the  mortgagee;  but  that  a  chattel  mortgage,  like  a 
real-estate  mortgage,  is  nothing  but  a  mere  security, — a  lien  upon  the  prop- 
erty therein  described,  which  the  mortgagee  may  himself,  or  by  an  agent,  sell 
for  the  satisfaction  of  his  debt;  and  until  so  sold,  or  the  mortgagor's  title  is 
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foreclosed,  does  not  vest  it  in  the  mortgagee  for  any  other  purpose  except  that 
of  satisfaction.  Were  it  otherwise,  the  mortgagor  would  have  no  right  of  re- 
demption after  default."  Herm.  Chat.  Mortg.  §  196.  p.  471.  If  appellants 
had  desired  to  extinguish  respondent's  right  of  redemption,  tliey  could  have 
done  so  at  any  time  after  default  in  the  conditions  of  the  mortgage,  by  a  fore- 
closure of  the  mortgnge,  or  by  selling  the  property  after  giving  due  notice  to 
the  mortgagor.  Not  having  pursued  this  course,  it  follows  that,  as  long  as 
the  right  of  redemption  exist e(i,  a  tender  of  payment  of  the  debt  and  expenses, 
after  default  in  the  conditions  of  the  mortgage,  would  be  equivalent  to  a 
tender  at  the  time  mentioned  in  the  mortgage.  In  several  of  the  states  the 
time  within  which  the  right  of  redemption  must  be  exercised  is  expressly 
provided  for  by  statute,  and  where  this  is  the  case  the  redemption  must,  of 
course,  be  made  within  the  time  specified,  or  the  title  of  the  mortgagee  be- 
comes absolute.  In  other  states  it  has  frequently  been  held  that,  although 
the  conditions  of  the  mortgage  have  not  been  fulfilled,  there  exists,  as  in  mort- 
gages of  land,  an  equity  of  redemption  which  may  be  asserted  by  the  mort- 
gagor if  he  brings  his  bill  to  redeem  within  a  reasonable  time.  In  Bryant  v. 
Lumbering  Co,,  3  Nev.  318,  this  court  said :  "  Tor  a  reasonable  time  after  breach 
of  the  condition  of  the  mortgage,  and  while  the  property  remains  in  the  pos- 
session of  the  mortgagee,  the  courts  of  equity  have  uniformly,  upon  a  proper 
application,  allowed  a  redemption  by  the  mortgagor."  This  principle  is  too 
well  settled  to  require. any  further  citation  of  authorities. 

The  question  as  to  what  is  a  reasonable  time  within  which  a  bill  to  redeem ' 
may  be  brought  depends,  to  a  great  extent,  upon  the  circumstances  of  each 
particular  case;  but  it  may,  as  a  general  rule,  be  determined,  where  there  is 
no  statute  upon  the  subject,  by  analogy  to  the  statute  of  limitations  applicable 
to  actions  at  law  for  the  recovery  of  personal  property.  As  long  as  appellants, 
the  moi-tgagees  in  this  action,  held  the  property  under  and  by  virtue  of  the 
mortgage  relation,  the  right  of  jedemption  could  not  be  cut  off.  Herm.  Chat. 
Mortg.  §§  194-196;  Raynor  v.  Drew,  13  Pac.  Rep.  866.  The  fact  that  the 
mortgagor  might,  at  the  time  this  action  was  brought,  have  pleaded  the  stat- 
ute of  limitations  against  an  action  to  recover  from  him  the  amount  of  the 
debt,  does  not  affect  the  question  at  issue  in  this  case.  The  remedy  upon  the 
debt  may  be  lost  by  lapse  of  time,  but  the  debt  is  not  thereby  extinguished. 
Cookes  V.  Culbertson,  9  Nev.  207;  Hancock  v.  Ivisurance  Co.,  114  Mass.  156. 
The  rights,  of  the  parties  were  reciprocal,  notwithstanding  the  fact  that  the 
right  of  action  upon  the  debt  was  barred  by  the  statute  of  limitations.  The 
mortgagees  could  still  enforce  their  lien  under  the  mortgage,  and  the  right  of 
redemption  existed  in  the  mortgagor  until  appropriate  proceedings  were  taken 
by  the  mortgagees,  to  cut  it  off.  Applying  the  principles  we  have  announced 
to  the  facts  of  this  case,  it  necessarily  follows  that  the  statute  of  limitations 
did  not  begin  to  run  against  respondent's  equity  of  redemption  until  the  pos- 
session of  appellants  became  adverse.  1  Jones,  Mortg.  §  688 ;  Boone,  Mortg.  § 
271.    The  conclusions  arrived  at  by  the  court  upon  this  subject  were  correct. 

2.  Did  the  court  err  in  allowing  respondent  his  costs  and  disbursements? 
The  question  of  allowing  costs  was  within  the  discretion  of  the  court.  This 
discretion  will  not  be  disturbed  unless  it  manifestly  appears  that  there  was 
palpable  error  or  clear  abuse  of  the  discretion.  Ordinarily,  in  actions  of  this 
character,  the  plaintiff,  although  successful,  is  required  to  pay  the  costs;  but 
there  are  recognized  exceptions  to  this  rule.  Boone,  Mortg.  §  167,  and  au- 
thorities there  cited.  The  mere  fact  that  appellants  claimed  more  than  the 
court  allowed  for  expenses  might  not,  of  itself,  have  justified  the  court  in  tax- 
ing them  with  the  costs.  But  they  did  more.  They  not  only  refused  to  ren- 
der to  the  mortgagor  any  itemized  account  of  their  expenses  in  taking  care  of 
the  horses,  so  as  to  enable  him  to  decide  as  to  the  merits  of  their  claim,  but 
denied  his  right  to  recover  the  property.  Having  contested  the  case  upon  the 
gi'ound,  which  they  were  unable  to  sustain,  that  respondent's  cause  of  action 
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was  barred  by  the  statute  of  limitations,  it  was  certainly  within  the  discre- 
tion of  the  court  to  tax  the  costs  against  them.  The  rule  upon  this  subject  is 
well  stated  in  Vroom  v.  Ditmas,  as  follows:  "As  a  general  rule,  a  party  com- 
ing into  this  court  to  redeem  pays  costs  to  the  defendant,  although  he  succeeds 
in  obtaining  the  relief  asked  for,  unless  the  defendant  has  improperly  resisted 
his  claim;  in  which  latter  case  the  defendant  will  not  only  be  refused  his  costs, 
but  may  be  compelled  to  pay  costs  to  the  complainant,  in  the  discretion  of  the 
court."  4  Paige,  535;  Davis  v.  Duffle,  18  Abb.  Pr.  360.  The  judgment  of 
the  district  court  is  affirmed. 


(7  Mont  545) 

HowKS  t>.  Ltnde  et  al, 

{Supreme  Court  of  Montana.    September  15, 1888.) 

Limitation  of  Actions — Acknowledgment — What  Constitutes. 

A  reply  in  an  aotion  to  a  counter-claim  of  goods  sold,  denying  the  counter-claim, 
but  admitting  the  receipt  of  a  large  portion  of  the  goods  from  one  of  the  defend- 
ants, is  not  an  acknowledgment  as  to  that  defendant,  within  the  provision  of  Code 
Civil  Proc.  Mont.  %  53,  that  "no  acknowledgment  shall  be  sufficient  to  take  the  case 
out  of  the  statute  of  limitations,  unless  it  is  contained  in  some  writing  signed  by 
the  party  to  he  charged ;  ^  nor  does  a  demurrer  to  a  complaint  reciting  such  reply 
amount  to  an  acknowledgment.^ 

Appeal  from  district  court,  Gallatin  county. 

Action  by  John  A.  Howes,  appellant,  against  Thomas  J.  Lynde  and  Howard 
M.  Hoiden. 
2i,  P.  Vivian,  for  appellant.     Luce  c6  Luce,  for  respondents. 

De  Wolfe,  J.  The  appellant  brought  his" action  in  the  Third  district  court 
of  Montana  territory,  for  the  county  of  Gallatin,  to  recover  the  sum  of  $2,189.12, 
alleged  to  be  owing  by  defendants  to  him,  on  a  balance  of  account  for  goods, 
merchandise,  and  other  personal  property  sold  and  delivered  by  plaintiff  to  de- 
fendants, between  the  1st  of  October  and  the  3d  of  December,  1882.  The  com- 
plaint then  continues:  '*That  on  the  16th  day  of  July,  1885,  the  said  defend- 
ants commenced  (by  filing  their  complaint  in  this  court)  an  action  against  the 
above-named  plaintiff  and  one  McKeever,  for  the  violation  of  a  certain  con- 
tract, and  for  balance  of  account  which  they  claimed  in  that  suit  was  due  to 
them  from  the  delendants  therein.  That  thereafter  such  proceedings  were 
had  and  done  in  this  court  that  the  defendants  in  that  suit  tiled  their  answer 
to  plaintiffs^  complaint,  filed  as  aforesaid;  and  in  their  said  answer  set  up,  as 
counter-claim  or  set-off,  the  account  sued  on  in  this  action;  which  answer 
was  denied  by  said  plaintiffs  in  their  replication,  filed  in  said  action.  That, 
further,  the  plaintiffs,  in  their  said  replication,  admitted  the  fact  that  they 
bad  received  from  theplaintilf  in  this  cause,  and  one  of  the  defendants  in  that 
case,  John  A.  Howes,  between  the  date  mentioned  in  this  complaint,  a  large 
portion  of  the  goods  and  chattels,  produce,  provisions,  and  other  personal 
property,  mentioned  and  designated  in  this  complaint,  and  to  secure  or  enforce 
payment  for  the  same  this  suit  is  brought.  ^That  thereafter  the  whole  sub- 
ject-matter of  the  account  now  here  sued  on  was  litigated  before  said  court; 
but  the  court  in  its  findings  and  judgment  in  that  action  did  not  determine 
the  subject-matter  of  this  suit,  or  the  matter  of  the  counter-claim  set  up  in 
the  answer  aforesaid  in  that  suit,  or  the  right  of  either  party  relative  thereto. 
That  tlie  counter-claim  set  up  in  the  answer  to  that  suit,  as  aforesaid,  grew 
out  of  the  same  transaction  between  the  plaintiffs  and  defendant  therein, — 
all  of  which  is  matter  of  record  in  this  court. "  Then  follows  a  prayer  for  judg- 
ment.    To  the  complaint  the  defendant  Lynde  filed  a  demurrer — First,  on  the 

I  As  to  what  is  a  sufficieut  acknowledgment  of  a  debt  or  new  promise  to  pay  the  same, 
to  toll  the  ruuning  of  the  statute  of  limitations,  see  Meyer  v.  Andrews,  (Tex.)  7  8.  W. 
Rep.  814,  and  note;  Lange  v.  Carothers,  (Tex.)  8  S.  W.  Rep.  604;  Gathright  v.  Wheat, 
(Tex.)  9  S.  W.  Rep.  76,  and  note;  Vines  v.  Tift,  (Ga.)  7  S.  E.  Rep.  227,  and  note. 
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ground  that  the  complaint  did  not  stat«  facts  sufficient  to  constitute  a. cause 
of  action ;  second,  that  said  amended  complaint  shows  on  its  face  that  the  al- 
leged cause  of  action  was,  at  the  commencement  of  said  action,  and  now  is, 
barred  by  the  provisions  of  section  44  of  the  Code  of  Civil  Procedure,  (page  69, 
Comp.  St.  Mont.,)  and  is  so  barred  by  section  1  of  the  act  of  the  twelfth  legis- 
lative session  of  Montana  territory,  approved  February  20.  1881.  The  last 
ground  of  demurrer  is  the  one  relied  upon  in  the  briefs  on  file  in  this  case,  and 
will  be  the  only  one  considered  by  tlie  court. 

The  legislative  assembly  of  the  territory,  in  1881.  amended  the  statute  of 
limitations  as  it  existed  prior  to  that  time,  by  extending  the  time  for  com- 
mencing action  on  contracts,  accounts,  and  promises  not  founded  on  a  written 
instrument,  and  signed  by  the  party  chargeable  therewith,  to  three  years. 
This  is  plainly  such  an  action,  and  the  record  presents  the  one  question, 
whether  the  action  was  barred  at  the  time  it  was  commenced,  or  whether  the 
facts  alleged  in  the  complaint,  and  above  recited,  take  the  cause  of  action  out 
of  the  operation  of  the  statute.  Section  53  of  the  Code  of  Civil  Procedure  de- 
fines the  acts  which  shall  or  may  arrest  the  operation  of  the  statute,  and  is  as 
follows:  **No  acknowledgment  or  promise  shall  be  sufficient  evidence  of  a 
new  or  continuing  contract,  whereby  to  take  the  case  out  of  the  operation  of 
this  act,  unlass  the  same  is  contained  in  some  writing  signed  by  the  party  to 
be  charged  thereby."  It  is  not  claimed  that  any  such  written  promise  as  is 
here  required  was  made  in  this  case,  and  that  fact  would  seem  decisive  that 
the  action  was  barred.  i3ut  the  appellant  claims  that  the  demurrer  admits 
the  truth  of  the  allegation  alleged  in  the  complaint  above  referred  to,  and  that 
this  is  virtually  an  admission  that  defendant  owes  the  debt  sued  for,  and  a 
promise  to  pay  the  same.  We  do  not  so  understand  either  the  admissions  made 
or  their  legal  effect.  The  allegation  is  that  in  an  action  wherein  Lynde  and 
Holden  were  the  plaintiffs,  and  the  plaintiff  in  the  present  action  and  one 
McKeever  were  defendants,  the  plaintiffs,  in  a  replication  filed  in  that  case, 
admitted  that  they  had  received  from  John  A.  Howes  a  large  part  of  the  goods 
and  property  sued  on  in  this  action.  Giving  to  this  allegation  the  strongest 
and  most  favorable  construction  it  is  susceptible  of  in  favor  of  the  plaintiff, 
it  does  not  fulfill  the  requirements  of  the  statute,  so  as  to  take  the  cause  of 
action  here  sued  upon  out  of  the  operation  of  the  statute  of  limitations.  It 
does  not  acknowledge  any  debt  as  due,  or  promise  to  pay  any  debt.  It  is  not 
signed  by  any  one,  as  required  by  the  statute.  The  supreme  court  of  Cali- 
fornia, in  the  case  of  McCormick  V.  Brown,  86  Cal.  180,  speaking  of  the  stat- 
ute of  limitations,  says:  "The  acknowledgment  referred  to  in  the  statute  is 
not  such  as  may  be  deduced  by  inference,  but  must  be  a  direct,  distinct,  unqual- 
ified, and  unconditional  admission  of  the  debt  for  which  the  party  is  liable  and 
willing  to  pay;"  referring  to  many  authorities.  The  respondent,  with  much 
reason,  also  insists  that,  if  the  cause  of  action  now  sued  upon  was  set  up  as  a 
counter-claim  in  the  suit  referred  to,  it  is  res  adjudicata,  and  the  present  suit 
does  not  lie.  This  appears  an  irresistible  conclusion,  from  the  facts  alleged 
in  the  complaint.  If  this  is  otherwise,  then,  plainly,  the  present  action  was 
not  brought  within  the  statutoiy  period  of  limitation.  The  record  presents 
also  a  question  as  to  whether  the  claim  here  sued  upon,  and  by  the  complaint 
alleged  to  belong  to  plaintiff,  could  have  been  set  upas  a  counter-claim  in  the 
former  suit  brought  by  Lynde  et  al.  v.  Hotma  and  McKeever.  But  this  is 
not  necessary  for  us  to  decide. 

We  find  no  error  in  the  record,  and  therefore  affirm  the  judgment  of  the 
district  court. 

McCoNNELL,  C.  J.,  and  Bach,  J.,  concur. 
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(8  Mont.  20) 

United  States  t>.  Bisel. 
(Supreme  Court  of  Montcma.    September  16, 1888.) 

1.  Public  Lanps— Offenses  against— Fences— Lands  Afphofbiatbd  tob  Schools. 

Sections  16  and  36  of  each  township  in  Montana,  though  by  Rev.  St.  IT.  S.  S  1M6. 
reseTTed  from  the  public  domain,  and  set  apart  for  school  purposes,  form  nart  of 
the  public  lands,  within  the  meaning  of  act  of  congress  February  25, 1885,  (f^  U.  S. 
St.  at  Large,  821,)  forbidding  theinclosare  of  any  public  land  by  any  person  who  has 
no  claim  or  color  of  title  thereto. 

2.  Same— Violation  of  Law— Action— Coukts—Terbitokial  Courts— Jurisdiction. 

An  action  brought  for  violation  of  that  act  of  congress  is  one  arising  under  the 
laws  of  the  United  States,  within  the  jurisdiction  of  a  territorial  district  court,  ait- 
ting  to  hear  causes  arising  under  the  constitution  and  laws  of  the  United  States. 
8.  Sams. 

That  act  confers  jurisdiction  of  suits  brought  thereunder  upon  the  United  States 
district  or  circuit  court,  or  the  territorial  district  court,  having  jurisdiction  of  the 
locality  where  the  land  is  situated,  to  restrain  violations  of  the  act,  and  to  compel 
the  removal  of  the  inclosures. 
i.  Same— Tbbbitorial  Courts— Praotiob— Form  op  Action— Injunction. 

The  Montana  practice  act,  which  provides. for  but  one  form  of  action,  applies  to 
the  territorial  courts,  when  sitting  to  hear  causes  under  the  federal  laws,  as  well 
as  when  sitting  as  territorial  courts;  and  a  complaint  praying  for  the  removal  of  an 
indosure  of  public  land  erected  in  violation  of  the  act  of  congress,  and  for  an  in- 
junction to  restrain  the  defendant  from  again  erecting  it,  is  not  improper. 

Appeal  from  district  court,  Third  district;  before  Justice  Liddell. 

Luce  cfe  Luce,  for  appellant.    Roht  B.  Smith,  U.  S.  Atty.,  for  respondent. 

McGoNNELL,  C.  J.  In  this  case  there  was  a  demurrer  to  the  complaint, 
which  was  overruled,  and  the  defendant  refusing  to  answer,  or  make  other 
defense,  there  was  judgment  by  default,  according  to  the  prayer  of  the  com- 
plaint. From  this  judgment  and  the  order  overruling  the  demurrer  this  ap- 
peal was  taken.  The  complaint  is  as  follows,  to-wit:  *' First.  That  the  de- 
fendant, Benj.  F.  Bisel,  since  1883  has  had  inclosed,  by  a  good,  strong,  and 
substantial  fence,  the  8.  £.  ^  of  section  36,  in  township  2  S.,  range  5  £.,  In 
Granatin  county,  Montana  Territory.  That  said  land  is  public  land,  and  that 
the  defendant  has  no  filings  or  entry  thereon  by  whjch  he  can  secure  title  to 
said  land;  nor  has  the  defendant  any  title  or  right  or  color  of  title  to  said  land. 
That  he  is  using  said  land  exclusively  as  his  own,  and  by  his  fences  is  pre- 
venting the  free  passage  over  and  across  that  portion  of  the  public  domain. 
Wherefore  the  plaintiff's  counsel  asks  that  the  defendant  be  compelled  to  re- 
move his  fences  from  around  said  land,  and  that  he  be  forever  enjoined  and 
restrained  from  ever  inclosing  said  land  while  the  same  remains  public  land, 
and  that  if  the  defendant  shall  fail  or  refuse  to  remove  his  fences  in  five  days 
from  the  rendition  of  the  judgment  and  decree  herein,  that  the  United  States 
marshal  for  Montana  Territory  be  empowered  to  take  down  and  remove  said 
fences  in  a  summary  manner.  ♦  ♦  ♦»  To  this  complaint  the  defendant 
interposed  the  following  demurrer,  to- wit:  '* First.  That  the  said  court  has 
no  jurisdiction  of  the  subject-matter  of  the  action,  because  (a)  it  is  not  a  cause 
that  arises  under  the  constitution  or  any  law  of  the  United  States;  (6)  said 
'  court  by  law  is  one  of  limited  jurisdiction,  and  there  is  no  authority  given  by 
any  act  of  congress  authorizing  or  empowering  said  court  to  hear  and  deter- 
mine such  a  cause  as  that  set  out  in  the  complaint;  (o)  because  the  court 
has  no  authority  to  grant  the  relief  prayed  for  in  said  complaint.  SecoTid, 
That  said  complaint  does  not  state  facts  sufiicient  to  constitute  a  cause  of  ac- 
tion. Third.  The  complaint  is  ambif^uous  and  uncertain,  in  this:  it  cannot 
be  ascertained  therefrom  whether  the  plain  tiff  ^s  action  is  intended  to  be  eject- 
ment, trespass,  or  against  the  defendant  for  maintaining  a  nuisance,  or  whether 
a  suit  in  equity  or  an  action  at  law." 

The  complaint  is  evidently  founded  upon  the  act  of  congress  of  February 
25, 1885,  found  in  23  U.  S.  St.  at  Large,  321.    This  act  provides  **that  all  in- 
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closures  of  anv  public  lands  in  any  state  or  territory  of  the  United  States, 
lieretofore  or  to  be  hereafter  made,  erected,  or  constructed  by  any  person, 
party,  association,  or  corporation  making  or  controlling  the  inclosure,  having 
no  claim  or  color  of  title  made  or  acquired  in  good  faith,  or  an  asserted  right 
thereto  by  or  under  claim  made  in  good  faith,  with  a  view  to  entry  thereof  at 
the  proper  land-office  under  the  general  laws  of  the  United  Stiites  at  the  time 
any  such  inclosure  was  or  shall  be  made,  are  hereby  declared  to  be  unlawful, 
and  the  maintenance,  erection,  construction,  or  control  of  any  such  inclosure 
is  hereby  forbidden  and  prohiliited;  and  the  assertion  of  a  right  to  the  exclu- 
sive use  and  occupancy  of  any  part  of  the  public  lands  of  the  United  States  in 
any  state,  or  any  of  the  territories  of  the  United  States,  without  claim,  color, 
or  title,  or  disserted  right,  as  above  specified,  as  to  inclosure,  is  likewise  de- 
clared unlawful,  and  hereby  prohibited."  It  also  provides  in  section  2  that 
it  shall  be  the  duty  of  the  United  States  district  attorney  **to  insiitute  a  civil 
suit  in  the  proper  United  States  district  or  circuit  court  or  territorial  district 
court,  in  the  name  of  the  United  States,  and  against  the  parties  named  or  de- 
scribed, who  shall  be  in  cljarge  of  or  controlling  the  inclosure  complained  of 
as  defendants;  and  jurisdiction  is  also  hereby  conferred  on  any  United  States 
district  or  circuit  court  or  territorial  district  court,  having  jurisdiction  over 
the  locality  where  the  land  inclosed  or  any  part  thereof  shall  be  situated,  to 
hear  and  determine  proceedings  in  equity,  by  writ  of  injunction,  to  restrain 
violations  of  the  provisions  of  this  act.  *  *  *  In  any  case,  if  the  inclos- 
ure shall  be  found  to  be  unlawful,  the  court  shall  make  the  proper  order,  judg- 
ment, or  decree  for  the  destruction  of  the  inclosure,  in  a  summary  way,  un- 
less the  inclosure  shall  be  removed  by  the  defendant  within  five  days  after  the 
order  of  the  court.'*  By  a  simple  comparison  of  the  complaint  with  the  pro- 
visions of  the  act  of  congress,  it  appears  that  this  is  a  cause  of  action  arising 
under  the  laws  of  the  United  States.  Hence  there  is  nothing  in  the  first 
ground  of  demurrer  to  the  jurisdiction  of  the  court. 

And  as  to  the  second  ground,  we  observe  that  while  the  district  court,  sit- 
ting to  hear  and  determine  causes  arising  under  the  constitution  and  laws  of 
the  United  States,  is  one  of  limited  jurisdiction  in  that  respect,  still  congress 
has  the  undoubted  pow^r  to  confer  upon  it  any  jurisdiction  not  in  contraven- 
tion of  the  provisions  of  the  constitution  of  the  United  States,  and  it  has  con- 
ferred upon  it  the  jurisdiction  in  express  terms  to  henr  and  determine  causes 
arising  under  the  aforesaid  act  of  February  25,  1885.  And  said  act  also  ex- 
pressly confers  the  power  to  grant  the  relief  prayed  for.  It  directs  the  United 
States  district  attorney  to  instittite  suit  in  the  "territorial  district  court,  "and 
"jurisdiction  is  also  hereby  conferred  on  *  *  *  [the]  territorial  district 
court  having  jurisdiction  over  the  locality  where  the  land  inclosed  shall  be 
situated  to  hear  and  determine  proceedings  in  equity,  by  writ  of  injunction, 
to  restrain  violations  of  the  provisions  of  this  act."  Nothing  can  be  plainer 
than  the  language  of  this  statute,  and  there  is  no  room  left  for  argument.    In 

the  case  of  Ten'itory  v.  Murray ,  7  Mont. ,  15  Pac.  Uep.  145.  we  defined 

the  nature  and  the  powers  of  the  territorial  courts,  and  reference  is  here  made 
to  said  cnse  and  the  authorities  there  cited.  And  we  repeat  here  that  they  are 
not  United  States  courts,  but  simply  territorial  courts,  upon  which  is  conferred 
the  additional  power  by  congress  to  hear  and  determine  causes  arising  under 
the  constitution  and  laws  of  the  United  States;  and  while  section  1910,  Rev. 
St.  U.  S.  limits  their  powers  to  such  as  may  be  "vested  in  the  circuit  and  dis- 
trict courts  of  the  United  States,"  still  the  jurisdiction  to  try  causes  arising 
under  the  act  in  question  is  conferred  upon  said  courts  as  well  as  upon  the 
territorial  courts;  and  the  practice  of  sitting  to  hear  and  try  causes  arising 
under  the  constitution  and  laws  of  the  United  States  in  one  place  only  in  each 
district,  and  of  having  the  decrees  and  orders  of  the  court  while  so  sitting  ex- 
ecuted by  the  United  Stsites  marshal,  has  been  too  long  established  to  be  now 
called  in  question. 
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But  it  is  further  insisted  that  the  act  provides  for  two  classes  of  cases: 
*' First,  for  a  civil  action;  seoond^ior  proceedings  in  equity;  and  that  the  com- 
plaint seems  an  endeavor  to  cover  both  classes  of  cases. "  A  suflScient  answer 
to  this  is  found  in  the  fact  that  the  statute  which  provides  for  a  civil  suit,  to 
the  end  that  "if  the  inclosure  shall  be  found  to  be  unlawful  tlie  court  shall 
make  the  proper  order,  judgment,  or  decree  for  its  destruction  in  a  summary 
way,"  and  the  proceedings  in  equity  by  writ  of  injunction,  to  restrain  viola- 
tions of  this  act,  is  only  auxiliary  to  the  suit  to  destroy  the  unlawful  inclos- 
ures.  The  purpose  is  to  destroy  those  already  made,  and  enjoin  the  guilty 
trespassers  from  creating  others  in  the  future.  There  is  but  one  form  of  ac- 
tion under  our  territorial  practice  act,  and  it  applies  to  the  territorial  courts 
when  sitting  to  hear  and  determine  causes  arising  under  the  constitution  and 
laws  of  the  United  States,  as  well  as  when  sitting  simply  as  a  territorial  court, 
r/.  8.  V.  Williams,  6  Mont.  386, 12  Pac.  Rep.  851.  There  is  nothing  improper, 
t  ten,  in  the  complaint  praying  for  the  destruction  of  the  inclosure,  and  an 
injunction  restraining  the  defendant  from  again  erecting  it.  As  to  the  ob- 
jection that  the  complaint  sets  forth  no  ground  for  an  injunction,  it  is  enough 
to  remark  that  the  defendant  by  his  demurrer  confesses  liimself  to  be  a  naked 
trespasser,  and  it  does  not  lie  in  his  mouth  to  complain  of  an  order  restrain- 
ing him  from  further  trespasses.  Such  an  order  cannot  hurt  him,  if  be  obeys 
the  law. 

But  the  main  controversy  arises  out  of  the  second  cause  of  demurrer,  to- 
wit,  that  the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  It  describes  the  lands  alleged  to  be  inclosed  as  a  part  of  the  thirty- 
sixth  section,  and  by  section  1946,  Be  v.  St.  U.  S.,  said  section  is  reserved  for 
public  school  purposes;  and  it  thus  appearing  upon  the  face  of  the  complaint 
that  the  loais  in  quo  is  public  school  land,  it  is  insisted  that  it  is  no  part  of 
the  public  lands,  and  hence  is  not  embraced  by  the  act  in  question.  In  sup- 
port of  this  proposition  we  are  referred  to  the  cases  of  NewMll  v.  Sanger ^  92 
U.  S.  761,  763;  Wilcox  v,  Jackson,  13  Pet.  511,  512;  U.  8.  v.  Fitzgerald,  15 
Pet.  417;  Boston  v.  8alUbury,  21  How.  428;  and  ifinnesota  v.  Batchelder, 
1  Wall.  109.  It  is  true  that  section  1946  reserves  sections  16  and  36  in  each 
township  in  the  territory  for  public  school  purposes,  and,  while  such  reser- 
vation continues,  such  lands  are  suh  modo  segregated  from  the  public  domain; 
they  are  not  open  to  settlement  under  the  statutes  regulating  this  subject; 
they  would  not  pass  under  any  granting  act  of  congress  that  did  not  mention 
them;  nor  would  they  be  embraced  under  the  definition  of  "public  lands,"  as 
given  by  Mr.  Justice  Davis  in  the  case  of  Newhall  v.  Sanger,  supra.  He 
says  they  '*are  habitually  used  in  our  legislation  to  describe  such  as  are  sub- 
ject to  sale  or  other  disposal  under  general  laws."  This  case  arose  under  the 
acts  of  congress  of  1862  and  1864,  granting  to  the  Pacific  railroads  every  alter- 
.nate  section  of  public  lands  designated  by  odd  numbers,  within  certain  lim- 
its, and  these  acts  also  declare  that  the  lands  granted  shall  not  include  any 
'* government  reservation. "  The  land  in  controversy  was  embraced  in  a  Mex- 
ican grant,  then  sub  judice,  and  the  majority  of  the  court  held  that  it  was  a 
** government  reservation/'  and  did  not  pass  by  the  granting  acts  supra,  and 
did  not  come  within  the  expression  "public  lands"  used  in  them.  The  case 
of  Wilcox  V.  Jackson,  13  Pet.  511,  decides  that  when  the  United  States  ap- 
propriated public  lands  for  a  military  post  they  are  reserved,  and  do  not  pass 
under  a  settler^s  pre-emption  act.  The  court  held  generally  in  that  case  that 
"  whensoever  a  tract  of  land  shall  have  once  been  legally  appropriated  to  any 
purpose,  from  that  moment  the  land  thus  appropriated  becomes  severed  from 
the  mass  of  public  lands,  and  that  no  subsequent  law  or  proclamation  or  sale 
would  be  construed  to  embrace  it,  although  no  reservations  were  made  of 
it."  We  have  examined  all  these  cases  carefully,  and  do  not  think  they  con- 
trol the  case  before  us.  They  arise  between  individuals  who  claim  rights  un-> 
der  certain  reservations  as  against  grants  more  or  less  general,  in  which  such 
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reservations  are  not  excepted.  We  mast  inquire  what  congress  meant  by  the 
use  of  the  words  ''public  lands"  in  the  statute  under  consideration.  It  was 
manifestly  passed  for  the  purpose  of  remedying  a  great  public  evil,  to-wit, 
the  fencing  np,  and  thus  appropriating  to  individual  uses,  the  common  heri- 
tage of  a;lL  Tliis  court  might,  almost,  also  take  Judicial  notice  of  the  iact, 
which  is  a  part  of  the  history  of  the  territories,  that  the  greed  of  syndicates 
and  corporations  had  led  them  to  fence  up  large  areas  of  the  public  domain 
about  tiie  time  this  act  became  a  law,  and  it  was  its  purpose  to  destroy  such 
inclosures  in  a  ''summary  manner."  And  while  sections  16  and  36  were  re- 
served for  the  purpose  of  aiding  the  development  of  the  public-school  system 
in  the  coming  state  of  Montana,  and,  so  far  as  their  sale  for  the  purposes  of 
settlement  is  concerned,  were  segregated  from  the  public  domain,  still  the 
title  to  them  and  the  dominion  and  control  over  them  remain  in  the  govern- 
ment of  the  United  States;  the  agents  of  the  public-school  system  have  no 
control  over  them.  The  United  States  may  hold  them  in  trust  for  the  schools, 
and  the  act  reserviug  them  may  be  irrevocable  without  the  consent  of  the 
people  of  the  territory,  as  it  is  contended  was  decided  in  the  case  of  Minne- 
aota  v.  Batchelder,  1  Wall.  109;  still  such  lands  must  be  held  to  be  public 
lands  within  the  meaning  of  this  act.  Congress  certainly  did  not  intend  to 
pass  a  purely  remedial  statute,  and  leave  exposed  to  the  rapacity  of  lawless 
trespassers  the  heritage  of  the  children  of  this  territory.  To  so  construe  this 
act  would  be  to  defeat  the  operation  of  the  law  as  to  one-eighteenth  of  the 
lands  of  this  territory  which  are  exposed  to  the  forbidden  depredations.  It 
would  be  to  give  a  meaning  to  words  at  once  narrow  and  not  intended  by  con- 
gresSf  and  to  a  large  extent  df^feat  the  very  object  of  the  law.  There  is  no 
statutory  deGnitioii  of  the  words  "public  lands,"  and  the  meaning  of  them 
may  vary  somewhat  in  different  statutes  passed  for  different  purposes,  and 
they  should  be  given  such  meaning  in  each  as  comports  with  the  intention  of 
congress  in  their  use.  We  are  then  clearly  of  opinion  that  the  act  in  question 
embraces  the  school  lands  of  this  territory,  and  that  the  complaint  does  state 
a  cause  of  action. 

The  other  ground  of  demurrer,  which  was  predicated  upon  the  theory 
that  the  action  was  not  brought  under  the  act  of  February  25,  1885,  is  not 
well  taken.  The  other  questions  raised  in  the  briefs  need  not  be  noticed,  as 
they  refer  to  matters  that  would  arise  if  we  had  held  the  act  of  1885  not  ap- 
plicable to  this  case.  Since  the  foregoing  was  written,  we  have  i-eceived  the 
Pacific  Reporter  of  August  30,  1888,  containing  the  case  of  Barkley  v.  U.  8., 
ante,  36,  (decided  by  the  supreme  court  of  Washington  Territory,)  which  fully 
sustains  our  view  of  this  question.  The  action  of  the  court  below  is  sus- 
tained, and  the  judgment  affirmed. 

Bacu  and  Liddell,  JJ.,  concur. 

(77  Cal.  117) 

Pjeofle  o.  Leonq  Sing.    (No.  20,384.) 
(Supreme  Court  of  California,    September  24, 1888.) 

Homicide— Indictment— Variance— Presumption  on  Appeal. 

A  conviction  upon  an  Indictment  charging  the  murder  of  Leong  Chin  will  not  be 
reversed  because  the  evidence  shows  deceased's  name  to  have  been  Leong  Chung, 
where  the  record  does  not  purport  to  contain  aU  the  evidence,  as,  in  such  case,  de- 
ceased will  be  presumed  to  nave  borne  both  names. 

Commissioners'  decision.  In  bank.  Appeal  from  superior  court,  city  and 
county  of  San  Francisco;  John  Hunt,  Judge. 

Indictment  against  Leong  Sing  for  the  murder  of  Leong  Chin.  Verdict  of 
guilty,  and  judgment  thereon,  from  which  defendant  appealed. 

Geo.  A.  Johnson,  Atty.  Gen.,  for  the  People*    Jas*  H. Smith,  for  appellant. 
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FooTE,  C.  The  defendant  was  convicted  of  murder  in  the  first  degree. 
From  the  judgment  rendered  against  him,  and  an  oMer  denying  a  new  trial, 
he  has  appealed.  The  most  important  point  made  by  counsel  for  the  re- 
versal of  the  judgment  is,  as  alleged,  that  the  evidence  in  the  record  shows 
conclusively,  witliout  any  conflict  whatever,  that  the  defendant  did  not  kill 
and  murder  one  Leong  Chin,  as  charged  in  the  information,  but  that  if  he 
killed  and  murdered  any  human  being  it  was  one  Leong  Chung,  whose  name 
is  not  mentioned  or  referred  to  in  any  way  in  the  information  or  record,  so  as 
to  be  identified  as  the  same  person  as  Leong  Chin.  Of  course,  if  it  affirma- 
tively appeared  from  the  record  that  the  defendant  was  charged  with  the  mur- 
der of  one  man,  and  the  proof  showed  that  he  had  murdered  another,  the  de- 
fendant could  not  be  there  punished,  as  there  he  would  have  been  tried  for 
an  offense  of  which  the  proof  showed  him  not  to  be  guilty.  But  it  seems  to 
us,  in  this  case,  that  even  admitting  that  the  information  charges  the  murder 
of  I^ong  Chin,  and  the  proof,  so  far  as  it  appears  in  the  bill  of  exceptions, 
shows  the  murder  of  Leong  Chung,  by  the  defendant,  yet  he  might  still  have 
been  lawfully  convicted  of  the  offense  oharged  in  the  Information.  The  bill 
of  exceptions  nowhere  states  that  the  evidence  therein  set  forth  is  all  the  evi- 
dence which  was  had  at  the  trial.  And  it  will  be  presumed  in  favor  of  the 
correctness  of  the  verdict  and  judgment,  in  the  absence  of  any  evidence  to  the 
contrary  in  the  record,  that  the  jury  had  before  them  evidence  that  Leong 
Cliin  and  Leong  Chung  were  identical;  that  the  man  killed  and  murdered  had 
two  names,  by  either  of  which  he  was  equally  well  known.  It  has  been  here- 
tofore held  by  the  supreme  court,  in  a  case  where  a  defendant  was  charged 
with  the  lardeny  of  the  property  of  one  Sang  Hop,  that  proof  showing  his  per- 
sonal name  to  be  Yup  Chin,  and  his  business  name  Sang  Hop,  was  sufficient 
to  uphold  a  verdict  of  guilty  of  the  offense  charged.  People  v.  Leong  Quong, 
60  Cal.  107.  Further,  it  has  been  said  that  where  the  bill  of  exceptions  pre- 
pared by  the  defendant  does  not  affinnatlvely  show  that  the  venue  was  not 
proven  on  the  trial,  this  court  will  presume  that  it  was  proven,  and  refuse  to 
reverse  the  judgment.  People  v.  Marks,  72  Cal.  47,  13  Pac.  Rep.  149.  In  the 
case  of  People  v.  Huff,  72  Cal.  118,  13  Pac.  Rep.  168,  the  defendant  claimed 
a  reversal  of  the  judgment,  because,  as  he  alleged,  the  record  did  not  show 
affirmatively  that  the  judge  was  present  at  a  view  by  the  jury  of  the  prem- 
ises where  the  offense  charged  was  committed.  The  appellate  court  held  that 
it  was  incumbent  upon  the  defendanttoshowafiirmatively  that  the  judge  was 
not  present  at  the  view,  and  that,  the  record  being  silent  as  to  the  matter,  it 
would  be  presumed  he  was  present.  If  the  venue  is  not  proven,  and  it  affir- 
matively appears  from  the  bill  of  exceptions  that  it  was  not,  of  course  the  de- 
fendant could  not  be  legally  adjudged  guilty.  So  here,  if  it  affirmatively  ap- 
peared that  the  defendant  had  not  killed  Leong  Chin,  but  had  killed  someone 
else,  the  verdict  and  judgment  could  not  stand.  But  the  question  arises, 
are  we  permitted  to  say,  from  the  record  here,  that  there  was  no  evidence  be- 
fore the  jury  which  made  it  evident  that  Leong  Chin  and  Leong  Chung  were 
identical,  and  the  person  murdered  was  called  both  Leong  Chin  and  Leong 
Chang  V  We  cannot  say  that  there  may  not  have  been  evidence  of  this  soit 
which  established  the  fact  that  Leong  Chin  was  Leong  Chung,  and  that  the 
defendant  was  proved  to  have  killed  and  murdered  that  person  as  charged  in 
the  information,  because  the  bill  of  exceptions  does  not  purport  to  contain  all 
the  evidence  adduced  on  the  trial.  People  v.  Marks,  72  Cal.  47,  13  Pac.  Rep. 
149.  There  is  nothing  in  the  record  which  shows  affirmatively  that  Leong 
Chin  was  not  identically  the  same  person  as  Leong  Chung.  The  fact  that 
there  may  have  been  omitted  from  the  bill  of  exceptions  proof  which  showed 
that  the  murdered  man  was  called  by  both  names  should  not  avail  the  defend- 
ant, who  did  not,  on  his  trial  in  the  court  below,  raise  the  point  of  variance 
between  the  proof  and  the  allegations  of  the  information  to  obtain  a  reversal 
here.    To  do  that  he  should  show  error  affirmatively;  should  show  that  there 
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was  no  evidence  that  the  two  names  were  both  borne  by  the  murdered  man, 
as  all  omissions  and  uncertainties  in  a  bill  of  exceptions  preferred  by  him  are 
to  be  construed  against  him.    People  v.  Williams,  45  Cal.  27. 

The  other  points  made  by  counsel  for  the  appellant  do  not  require  discus- 
sion. There  is  no  merit  in  Ihem  under  the  record  before  us.  No  prejudicial 
error  appearing,  we  advise  that  the  judgment  and  order  be  affirmed. 

I  concur:    Belcher,  C.  0. 

I  concur  in  the  conclusion:    Hatne,  C. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 


07  Cal.   126) 

Mallaoh  v.  Mallaqh  et  al,    (No.  11.S59.) 

(Supreme  Court  of  California,  September  2«,  1888.)  , 

Trusts — Constructive  Trusts — Statute  of  Frauds. 

Plaint IflP,  who  owned  two  pieces  of  land,  a  ranch  and  a  town  lot,  which  wer* 
mortgaged,  conveyed  them  to  her  son  without  consideration,  that  he  might  effect 
a  sale,  which  he  failed  to  do.  The  land  was  soM  under  the  mortgages,  the  mort- 
gagees becoming  the  purchasers;  but  the  legality  of  the  sale  being  questioned, 
plaintiff  continued  in  possession,  the  son  managing  the  property  till  a  compromise 
was  effected  by  which  the  ranch  was  sold  to  a  third  person,  most  of  the  proceeds 
paid  to  the  mortgagees,  and  the  town  lot  conveyed  by  them  to  the  son.  Another  . 
sum  was  paid  by  the  son  to  the  mortgagees,  the  origin  of  which  cannot  be  ac- 
counted for,  except  as  proceeds  of  the  produce  of  the  land.  Held,  that  no  express 
trust  existed  in  the  son  as  to  plaintiff's  land,  but  a  constructive  trust,  to  which 
the  statute  of  frauds  had  no  application. 

Commissioners'  decision.  In  bank.  Appeal  from  superior  court,  San  Luis 
Obispo  county;  D.  8.  Gregory,  Judge. 

Oh  motion  for  rehearing.     For  former  opinion,  see  16  Pac.  Rep.  535. 

Venable  &  Goodchild  and  W,  H,  8p€7icei\  (Garber  c6  Bishop^  of  counsel,) 
for  appellants.     Graves ,  Turner  c&  Graves,  for  respondent. 

FooTE,  C.  Action  to  declare  a  trust.  The  court  below  gave  judgment  for 
the  plaintiff,  and  the  defendants  appeal.  The  facts,  as  shown  by  the  record, 
are  as  follows:  In  1877  the  plaintiff,  who  was  a  Spanish  woman,  not  under- 
standing ttie  English  language,  owned  two  pieces  of  real  property,  one  of 
which  was  a  ranch  of  500  acres,  and  the  other  a  lot  in  San  Luis  Obispo.  Both 
of  these  were  mortgaged,  and  the  interest  was  eating  up  the  property.  In 
this  condition  of  affairs  she  conveyed  the  property  to  her  son  David,  at  his 
sugg<»stion,  in  order  to  enable  him  to  manage  the  same  and  try  to  effect  a  sale. 
The  court  finds,  and  we  think  tlie  evidence  shows,  that  no  consideration  was 
paid  for  this  deed,  and  that  David  was  the  agent  of  his  mother  with  respect 
to  the  property.  He  did  not  succeed  in  effecting  a  sale,  and  tlie  property  was 
sold  under  foreclosure  proceedings  to  the  persons  who  held  the  mortgage.  It 
was  claimed,  liowever,  in  behalf  of  the  mortgagor,  that  the  proceedings  on 
the  foreclosure  sale  were  void;  and  the  plaintiff  and  her  other  children  con- 
tinued in  possession  of  the  property,  David  managing  the  same  and  disposing 
of  the  produce  of  the  ranch,  and  receiving  the  money  arising  from  the  sales 
thereof.  A  compromise  was  effected  by  the  sale  and  conveyance  of  the  ranch 
to  one  Graig  for  $7,000,  the  payment  to  the  purchasers  at  the  sheriff's  sale  of 
$6,700,  and  the  conveyance  by  tliem  to  David  of  the  town  lot,  which  is  the 
property  in  controversy.  This  sum  of  $6,700,  as  well  as  a  previous  payment 
of  $1,701.50,  was  paid  to  tiie  mortgagees  by  David.  It  affirmatively  appears 
that  the  payment  of  $6,700  came  from  ttie  sale  of  the  ranch  to  Qraig.  And 
while  it  is  not  shown  whose  money  the  $1,701.50  was,  the  inference  is  that 
It  was  out  of  the  proceeds  of  the  sales  of  the  produce.     The  fact  of  the  agency 
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being  established,  and  the  money  for  the  produce  having  been  received  by  the 
^gent,  and  not  accounted  for  by  him,  the  presumption  is  that  he  used  that 
money  to  make  the  payment.  It  cannot  be  presumed  that  he  used  his  own 
funds  to  make  payments  in  relation  to  the  subject-matter  of  the  agency.  But 
if  he  did  use  his  own  funds  for  this  payment,  it  would  make  no  difference, 
for  it  is  clear  that  an  agent  cannot  acquire  his  principal's  property  by  using 
liis  own  funds  to  make  what  is  in  effect  a  redemption  of  the  subject-matter 
of  the  agency. 

These  being  the  facts,  it  would  seem  that  the  law  is  perfectly  plain.  There 
was  no  express  trust,  but  a  constructive  one,  arising  from  the  conduct  of 
David  and  the  confidential  relation  in  which  he  stood  to  the  plaintiff,  and  the 
statute  of  frauds  has  no  application.  Bnson  v.  Brison^  17  Pac.  Rep.  689; 
Wood  V.  Babe,  96  N.  Y.  426.  We  therefore  advise  that  the  judgment  and 
order  denying  a  new  trial  be  affirmed. 

We  concur:    Eeloher,  C.  C;  Hayne,  0. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opiniqn,  the  judg- 
ment and  order  are  affirmed. 


(77  Cal.  156) 

People  v.  Board  of  Supervisors.    (No.  12,786.) 

{Supreme  Cmirt  of  California,    September  27, 1888.) 

Taxation— Taxable  Fbopbrtt— Mortgage  to  State. 

Const.  Cal.  art.  13,  ^  4,  provides  that  a  mortgage  shall,  for  the  purpose  of  taxation, 
be  treated  as  an  interest  in  the  property,  and,  with  certain  exceptions,  the  value  oi 
the  property  so  affected,  less  the  value  of  such  security,  shall  be  taxed  to  the  owner. 
Section  1  provides  that  property  belonging  to  the  state  shall  be  exempt  from  taxa- 
tion. Held  that  the  owner  of  land  on  which  there  is  a  mortgage  to  the  regents  of 
the  university  is  entitled  to  have  the  amount  of  the  mortgage  deducted  from  the 
value  of  the  property  for  the  purposes  of  taxation,  notwitnstandinff  the  fact  that 
such  amount,  as  an  interest  of  the  state,  will  not  be  otherwise  taxed. 

In  bank.    On  certiorari, 

George  A.  Johnson,  Atty.  Gen.,  and  Langhome  cfe  Miller ^  for  petitioner. 
George  Flouimoy,  Jr.,  {Flourtioy  cfe  Mhoon,  of  counsel,)  for  respondents. 

McFarland,  J.  Mrs.  C.  L.  Tams  is,  and  during  the  fiscal  year  1888  has 
been,  the  owner  of  certain  real  property  of  the  viUue  of  $142,845,  situated  in 
the  city  and  county  of  San  Francisco,  upon  which  there  was  and  is  a  mort- 
gage  executed  to  and  held  by  the  regents  of  the  university  of  California  to  se- 
cure the  sum  of  $63,000.  The  assessor  of  said  city  and  county  assessed  said 
property  to  Mrs.  Tams  for  said  tiscal  year  at  its  full  value,  viz.,  $142,845, 
and  refused  to  deduct  therefrom  the  amount  of  said  mortgage,  or  any  part 
thereof.  Upon  application  duly  made  to  the  respondent,  sitting  as  a  board  of 
equalization,  the  latter  ordered  the  amount  of  the  mortgage  ($63,000)  to  be 
deducted  from  the  full  cash  value  of  the  land,  thus  establishing  the  value  of 
the  latter  to  be  assessed  to  the  moi-tgagor  at  $79,845.  To  review  this  action 
of  the  board  this  writ  of  certiorari  was  sued  out,  the  petitioner  contending 
that  tlie  board  had  no  power  to  deduct  the  mortgage,  because,  being  held  by 
the  regents  of  the  univereity,  it  is  the  property  of  the  state,  (as  decided  in 
Hollister  v.  Sherman,  63  Cal.  38,)  and  therefore  not  taxable.  And,  as  the 
point  is  not  made  here  that  the  question  thus  presented  cannot  be  reached  on 
certiorari,  we  will  examine  it  on  the  merits. 

Section  4  of  article  13  of  the  constitution  provides  that  "a  mortgage  *  *  * 
by  which  a  debt  is  secured  shall,  for  the  purposes  of  assessment  and  taxation, 
be  deemed  and  treated  as  an  interest  in  the  property  aflFected  thereby.  Ex- 
cept as  to  railroad  and  other  qua^i  public  corporations,  in  case  of  debts  so  se- 
cured, the  value  of  the  property  so  affected  by  such  mortgage,  ♦  ♦  »  less 
V.19p.no.l0— 17 
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the  value  of  such  security,  shall  be  assessed  and  taxed  to  the  owner  of  the 
property."  Section  1  of  the  same  article  provides  that  the  property  belonging 
to  the  st^te  shall  be  exempt  from  taxation.  And  it  is  argued  by  petitioner, 
as  before  stated,  that,  in  the  case  before  us,  the  whole  value  of  the  land  should 
be  assessed  to  the  mortgagor,  because  the  mortgage  is  exempt  from  taxation. 
But  the  real  question  is,  not  what  property  is  exempt  from  taxation,  but  what 
property  is  assessable  to  the  mortgagor?  Section  4,  therefore,  governs  the 
case,  and  not  section  1.  And  the  rule  establislied  by  section  4,  that  the  value 
of  the  property,  less  the  value  of  the  mortgage,  shall  be  assessed  to  the  mort- 
gagor, is  general,  and  applies  to  all  mortgages  not  especially  excepted,  the 
only  exceptions  being  those  made  by  railroad  and  other  qtuasi  public  corpora- 
tions. All  mortgagors  are  given  the  benefit  of  the  rule,  except  the  corporations 
above  named.  It  is  true  that  section  4  also  provides  that  the  value  of  the 
mortgage  shall  be  assessed  and  taxed  to  the  owner  thereof;  but  the  fact  that  the 
mortgage  happens  to  belong  to  the  state,  and  is  therefore  exempt  from  taxation, 
does  not  render  nugatory  the  provision  that  there  shall  be  assessed  to  the  mort- 
gagor only  the  value  of  the  land  less  the  val  ue  of  the  mortgage.  If  the  mortgage 
were  held  by  an  individual  it  would  be  assessed  to  him.  Being  held  by  the 
state  it  is  hot  taxable;  but  that  is  the  case  with  every  kind  of  property.  If 
private  property,  it  is  taxable;  if  public  property,  it  is  not  taxable.  And  the 
right  of  the  mortgagor  Is  not  affected  at  all  by  the  circumstance  that  the  mort- 
gage is  or  is  not  assessable  and  taxable.  It  is  urged  that  under  this  rule  the 
state  will  lose  a  great  many  taxes.  But  the  state  should  not  expect  to  collect 
taxes  on  her  own  property;  much  less  should  she  expect  somebody  else  to  pay 
them.  Under  the  rule  contended  for  by  petitioner  Mrs.  Tams  would  have  ti) 
pay  taxes  on  $63,000  belonging  to  the  state.  The  anticipated  losses  of  the 
stiite  will  therefore  simply  be  like  the  fancied  losses  of  other  people  who  fail 
to  get  what  they  ought  not  to  have.  In  our  opinion  the  value  of  the  mortgage 
to  the  regents  of  the  university  was  properly  deducted  from  the  full  value  of 
the  property;  and  the  order  of  the  board  of  equalization  sought  to  be  reviewed 
is  affirmed. 

We  concur:    Searls,  C.  J.;  McKinstry,  J.;  Shar^stein,  J.;  Thorn« 
TON,  J. 


(77  Cal.  179) 

People  t>.  January.     (No.  20,168.) 

(SupreTne  Court  of  California.    September  28,  1888.) 

Criminal  Law— Appeal— Record— Iwstructions. 

Pen.  Code  Cal.  S  1207,  provides  that  the  judgpnent  roU  oousiste  of  (1)  the  indiot* 
ment  or  information  and  a  copy  of  the  minutes  of  the  plea  or  demurrer;  (2)  a  copy 
of  the  minutes  of  the  trial ;  (8)  the  charges  given  or  refused,  and  the  indorsements 
thereon;  (4)  a  copy  of  the  judgment.  Section  1176  provides  that  "when  written 
charges  have  been  presented,  given,  or  refused,  or  when  the  charges  have  been 
taken  down  by  the  reporter,  tne  questions  presented  in  such  charges  need  not  be 
excepted  to  or  embodied  in  a  bill  of  ezceptrons;  but  the  written  charges  on  the  re- 
port, with  the  Indorsements  showine  the  action  of  the  cour^  form  part  of  the  rec- 
ord, and  any  error  in  the  decision  of  tne  court  may  be  taken  advantage  of,  on  appeal, 
in  like  manner  as  if  presented  on  a  bill  of  exceptions. "  By  section  1127  the  court  is 
required  to  indorse  and  sign  its  decisions  upon  all  written  cnarges  presented.  Held, 
that  section  1176,  by  implication,  requires  like  action  upon  the  report  of  the  instmo- 
tions  given  by  the  court  upon  its  own  motion,  and  that  a  copy  of  the  alleged  charge 
of  the  court,  verified  by  the  short-hand  reporter,  but  upon  which  was  indorsed  the 
trial  judge^s  refusal  to  certify  to  its  correctness,  was  not  a  part  of  the  record. 
Thornton,  J.,  dissenting. 

In  bank.  Appeal  from  superior  court,  Sacramento  county;  W.  C.  Yan 
Fleet,  Judge. 

McKune  <&  Oeorgey  N,  Greene  Curtis,  and  A.  L.  Hart,  for  appellant.  Geo. 
A.  Johnson,  Atty.  Gen.,  for  the  People. 
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Searls,  G.  J.  Defendant  wad  indicted  by  the  grand  jnrj  of  the  county  of 
Sacramenlo  for  the  crime  of  embezzlement,  in  haying  fraudulently  appropri- 
ated to  his  own  use  the  sum  of  $89,549.25,  the  money  and  property  of  one  W. 
A.  January,  intrusted  to  him  as  the  clerk,  agent,  and  servant  of  the  said  W. 
A.  January.  A  trial  was  had  before  a  jury,  and  a  verdict  6nding  defendant 
guilty  of  the  charge  set  forth  in  the  indictment  .was  rendered.  Thereupon  a 
judgment  was  rendered  by  the  superior  court  of  Sacramento  county  to  the  ef- 
fect that  the  defendant  be  imprisoned  in  the  state  prison  for  the  term  of  10 
years.  From  this  judgment  an  appeal  was  taken  to  this  court.  No  bill  of 
exceptions  setting  forth  the  evidence  in  the  case  was  ever  settled  by  the  judge 
of  the  court  below,  and  hence  the  appeal  is  to  be. heard  upon  the  judgment  roll. 
What  purports  to  be  a  copy  of  the  charge  of  the  court  to  the  jury  is  embodied 
in  the  transcript,  and  certified  by  the  clerk,  but  without  authentication  by  the 
court,  judge,  or  reporter.  The  cause  was  tried  in  1885,  and  the  appeal  taken 
to  this  court  in  1886.  The  only  attempt  at  an  authentication  of  the  charge 
of  the  CQjirt  to  the  jury  is  found  in  a  statement  filled  in  this  court  May  16, 1888, 
containing  substantially,  but  not  literally,  a  copy  pf  the  alleged  charge  of  the 
court,  veritied  by  the  short-hand  reporter  on  the  2d  day  of  May,  1888,  as 
being  a  correct  transcript  of  the  charge  actually  given,  upon  which  is  indorsed, 
under  date  of  May  16,  1888,  the  refusal  of  the  judge  who  tried  the  cause  to 
certify  to  the  truthfulness  of  the  charge.  11  is  claimed  by  respondent  that  the 
purported  copy  of  the  charge  forms  no  part  of  the  judgment  roll,  and,  not  be- 
ing incorporated  in  a  bill  of  exceptions,  cannot  be  reviewed  by  this  court. 
The  judgment  roll,  or  "record  of  the  action,"  consists  of  "(1)  the  indictment 
or  information,  and  a  copy  of  the  minutes  of  the  plea  or  demurrer;  (2)  a  copy 
of  the  minutes  of  the  trial ;  (3)  the  charges  given  or  refused,  and  the  indorse- 
ments thereon;  and  (4)  a  copy  of  the  judgment."    Pen.  Ck>de,  §  1207. 

Section  1176  of  the  same  Code  provides  that  "when  written  charges  have 
been  presented,  given,  or  refused,  or  when  the  charges  have  been  taken  down 
by  the  reporter,  the  questions  presented  in  such  charges  need  not  be  excepted 
to  or  embodied  in  a  bill  of  exceptions,  but  the  written  charges  or  the  report* 
with  the  indorsements  showing  the  action  of  the  court,  form  part  of  the  rec- 
ord, and  any  error  in  the  decision  of  the  court  thereon  may  be  taken  advan- 
tage of,  on  appeal,  in  like  manner  as  if  presented  in  a  bill  of  exceptions. "  By 
section  1127  the  court  is  required  to  indorse  and  sign  its  decision  upon  all 
written  charges  presented;  and  section  1176,  by  implication,  requires  like  ac- 
tion upon  the  report  of  the  instructions  given  by  the  court  upon  its  own  mo- 
tion. There  are,  then,  two  methods  by  which  counsel  may  have  the  action  of 
the  court,  in  giving  or  refusing  instructions,  reviewed:  (1)  By  embodying 
such  instructions  in  a  bill  of  exceptions  to  be  settled,  allowed,  and  certified  by 
the  judge.  (2)  By  filing  with  the  court  the  written  instructions  given  or  re- 
fused, with  the  indorsement  of  the  judge  thereon;  and  as  to  the  instructions 
given  by  the  court  on  its  own  motion,  and  taken  down  by  the  reporter,  by 
having  a  copy  or  report  thereof  in  long-hand,  with  the  indorsement  of  the  ac- 
tion of  the  court  thereon,  filed  with  the  clerk  in  like  manner.  The  clerk  can- 
not give  verity  to  what  purports  to  be  the  instructions  given  or  refused  by 
inserting  them  in  the  judgment  roll.  He  is  not  in  a  position  to  know  at  all 
times  what  action  the  court  has  taken,  and,  were  it  otherwise,  the  power  of 
verification  is  not,  and  should  not,  for  many  and  weighty  reasons,  be,  vested 
in  him.  The  reasoning  of  MgKinstby,  J.,  in  People  v. Flahave,  58  Cal.  249, 
although  applied  to  a  case  of  written  instructions,  is  equally  applicable  to  the 
case  at  bar.  It  is  as  follows:  "The  clerk  of  the  superior  court  is  not  author- 
ized to  insert  in  the  record  any  paper  purporting  to  set  forth  instructions, 
whether  headed  •  Instructions  for  the  prosecution '  or  •  for  defendant,'  or  not, 
unless  such  instructions. are  shown,  by  the  court's  indorsement,  to  have  been 
giren  or  refused,  in  whole  or  in  part.  In  no  other  way  can  that  officer  be 
made  acquainted  with  the  action  of  the  court  with  respect  to  the  instructions 
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as  presented  by  counsel. "  Like  considerations  apply  to  the  attempted  authen- 
tication of  the  record  by  the  reporter.  It  is  true,  the  report  of  the  official  re- 
porter is  to  be  taken  fi^  prima  facie  evidence  of  its  truth:  but  we  are  not  con- 
sidering it  as  evidence  of  facts,  but  as  to  whether  or  not  it  is  verity  itself,  and 
whether  such  verity  is  estiiblished  in  the  mode  provided  by  law.  To  hold  that 
the  action  of  the  court  is  to  be  measured  by  the  report  of  the  reporter  would, 
in  effect,  be  to  transfer  the  judicial  function  of  the  judge  to  the  phonographic 
reporter  for  all  purposes  of  review  A  most  important  duty  devolves  upon  a 
judge  in  certifying  to  the  accuracy  of  the  record  of  his  proceedings.  This  duty 
cannot  be  discharged  by  another,  or  taken  from  him,  except  by  some  direct 
and  specific  provision  of  law.  We  conclude  that  as  the  charges  of  the  court, 
with  "indorsements  thereon,"  form  a  part  of  the  record,  so  the  charges  with- 
out such  indorsement  are  not  entitled  to  a  place  in  the  record,  and  neither  the 
action  of  the  reporter  nor  clerk  can  make  them  such  without  such  indorsement 
•by  the  court  or  judge;  and  the  report  of  the  charges  given  by  the  court  is 
placed  by  section  1176,  Pen.  Code,  in  the  same  category,  and  is  without  "^rce, 
as  a  record,  unless  indorsed  in  like  manner.  It  follows  that  what  purports  to 
be  the  instructions  of  the  court  cannot  be  reviewed  on  this  appeal.  The  de- 
murrer to  the  indictment  was  properly  overruled.  It  was  drawn  for  a  viola- 
tion of  the  provisions  of  section  508  of  the  Penal  Code,  and  the  facts  stated 
are  sufficient  to  bring  the  case  within  that  section.  People  v.  Qray,  66  Cal. 
271,  6  Pac.  Rep.  240;  People  v.  Treadwelh  69  Cal.  227,  10  Pac.  Kep.  502. 
The  judgment  and  order  appealed  from  are  affirmed. 

We  concur:    Faterson,  J.;  Shaufsteik,  J.;  MgFarland,  J.;  McKin- 

STRY,  J. 

Thornton,  J.,  {eoncurring/)  I  regard  the  bill  of  exceptions  in  this  case  as 
a  part  of  the  record,  and  on  examining  it  I  find  no  error  in  the  ruling  of  the 
court.  I  do  not  concur,  but  dissent  from  the  views  expressed  in  the  above 
opinion  drawn  by  the  chief  justice.  I  concur  in  the  conclusion  that  the  judg- 
ment and  order  should  be  affirmed. 


(77  Cal.  189) 

•IIabenioett  tj.  LissAK.    (No.  11,034.) 
(S^ijyreme  Court  of  California.    September  27, 1888.) 

1.  Pledob— Sale  bt  Pledgor— Price  to  be  Paid  Pledgee— Equitable  Abstg.sment. 

A  pledgor  of  goods  sold  them  to  defendant,  who  agreed  to  pay  the  purchase 
money  to  the  pledj^ee,  to  be  applied  to  the  payment  of  the  debt  for  which  tiiey  were 
pledged,  and  defendant  obtained  possession  of  part  of  the  goods  by  getting  credit 
from  the  pledgee.  Upon  defendant's  default,  the  goods  Were  sold  by  the  pledgee 
at  auction.  SelcL,  that  a  complaint  by  the  pledgor's  assignee  against  defendant, 
setting  forth  the  above  facts,  and  graying  for  the  difference  between  the  price  re- 
alized at  the  auction  sale  and  the  price  agreed  to  be  paid  by  defendant,  stated  a  cause 
of  action,  and  not  facts  showing  an  equitable  assignment  to  the  pledgee  of  the  debt 
due  by  defendant  to  the  pledgor. 

2.  Same— Pleading. 

An  allegation  in  the  complaint  that  defendant  was  indulged  for  over  a  year  longer 
than  his  original  agreement  allowed  him  to  pay  for  and  receive  the  ^oods,  is  a  suffi- 
cient averment  that  a  reasonable  time  was  given  him  to  comply  with  his  contract 
before  resale. 
8.  Same— Evidence— Relevancy. 

The  transactions  between  the  pledgeorand  the  pledgee  were  competent  evidence, 
as  tendine  to  establish  that  defendant  knew  the  goods  were  pledged  when  he  bought 
them,  and  that  he  did  not  expect  to  receive  them  unless  he  paidffor  them. 
4,  Same— Evidence— Parol. 

Parol  evidence  is  admissible  to  show  that  the  goods  sold  by  the  contract  and  those 
offered  for  delivery  by  the  pledgee  were  identical. 

Commissioners'  decision.    In  bank.    Appeal  from  superior  court,  city  and 
county  of  San  Fi-ancisco;  John  Hunt,  Judge. 
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Henry  E.  Highton,  for  appellant.    PilUhury  de  Blanding,  for  respondent. 

FooTE,  C.  This  is  an  action  for  a  breach  of  contract  upon  sale  of  a  large 
number  of  bag3.  They  were  sold  to  the  defendant  by  Hughes  &  Ck).,  and 
were  to  be  delivered  by  Rogers,  Meyer  &  Co.,  who  held  them  in  pledge  for  a 
debt  due  to  them  from  Hughes  &  Co.  The  claim  of  Hughes  &  Co.  was  as- 
signed by  them  to  the  plaintiff.  The  defendant  did  not  pay  for  the  bags  as 
he  agreed  to  do,  and  they  were  sold  at  auction  by  the  firm  who  held  them  in 
pledge.  The  price  they  brought  was  credited  upon  the  debt  which  Hughes 
&  Co.  owed  to  Kogers,  Meyer  &  Co.,  and  became  a  payment  pro  tanto  to 
Hughes  &  Co.,  and  this  suit  was  instituted  to  recover  from  the  defendant  the 
difference  between  the  price  he  had  agreed  to  pay  Hughes  &  Co.  for  the  bags, 
less  the  amount  he  had  paid  them  and  the  amount  of  money  which  they 
bi-Qught  at  auction.  The  action  appears  to  have  been  brought  under  section 
3311  of  the  Civil  Code,  which  reads  as  follows:  "The  detriment  caused  by 
the  breach  of  a  buyer's  agreement  to  accept  and  pay  for  personal  property, 
the  title  to  which  is  not  vested  in  him,  is  deemed  to  be:  (1)  If  the  property 
has  been  resold,  pursuant  to  section  thirty  hundred  and  forty-nine,  the  ex- 
cess, if  any,  of  the  amount  due  from  the  buyer,  under  the  contract,  over  the 
net  proceeds  of  the  resale."  In  this  instance  the  property  pledged  was  sold 
by  the  pledgee  to  reimburse  himself  for  the  purchase  price,  and  the  claim  of 
Hughes  &  Co.  was  assigned  in  writing  to  the  plaintiff,  Habenicht.  All  the 
steps  necessary  under  the  statutes  to  make  a  legal  and  fair  sale  of  the  property 
held  in  pledge' were  duly  taken,  and  no  unfairness  appears  in  the  sale.  The 
plaintiff  had  judgment  as  prayed  for,  and  from  that  and  an  order  refusing  a 
new  trial  the  defendant  has  appealed. 

The  facts  of  the  case  seem  to  be  that  the  bags  were  originally  sold  by  Rogers, 
Meyer  &  Co.  to  Hughes  &  Co.  under  a  cert»iin  written  contract.  They  did 
not  pay  for  them  at  once,  but  did  inspect,  receive,  and  accept  them  in  such  a 
way  as  to  make  the  delivery  to  them  valid,  and  they  then  allowed  the  bags  to 
remain  in  pledge  with  Rogers,  Meyer  &  Co.,  to  be  given  up  to  them  by  the 
latter  as  they  should  pay  for  them.  Thereafter  Hughes  &  Co.  did  make  pay- 
ments to  Rogers,  Meyer  &  Co.  on  account  of  their  debt  due  for  the  bags; 
Hughes  &  Co.  being  the  owners  of  the  bags,  although  they  had  transferred 
their  possession  to  Rogers,  ^eyer  &  Co.  in  pledge.  There  is  no  question  but 
that  the  title  to  the  bags  passed  to  Hughes  &  Co.,  for  Mr.  Hughes,  as  a  wit- 
ness, says  he  "  received  every  consign  njent  of  these  bags  its  they  arrived,  and  ac- 
cepted them.  These  bags  came  on  a  dozen  vessels.  As  each  lot  arrived  1  inspected 
and  accepted  it.  1  examined  the  bags  on  tlie  wharf  as  they  c;ime  out  of  the 
ship. "  ( ivii  Code,  §  1141.  When  the  title  to  the  bags  passed  to  Hughes  &  Co.. 
and  they  had  pledged  theui  to  Rogers,  Meyer  &  Co.,  the  defendant,  Lissak,  with 
full  notice  and  knowledge  Chut  the  bags  had  been  thus  pledged,  agreed  to  buy 
theiu  from  Hughes  &  Co.,  and  to  pay  the  price  agreed  upon  into  the  hands  of  Rog- 
ers, Meyer  Sr,  Co.,  for  the  account  of  Hughes  &  Co.,  upon  the  delivery  to  him  of 
the  bags  as  he  thus  paid  for  them.  Tlu-  particular  bags  which  are  involved  in 
this  controversy  were  not  paid  for  or  delivered  to  the  defendant,  and  he  never 
had  title  thereto.  But  it  appears  to  us  from  the  evidence  that  he  could  have 
had  possession  of  them  if  he  had  paid  for  them  as  he  agreed  to  do.  His  main 
defense  seems  to  be  that  under  the  warranty,  express  or  implied,  the  bags  sold 
to  him  were  to  be  merchantable  as  "return  bags,"  and  that  they  were  not  fit 
for  the  purpose  as  warranted.  The  jury  passed  upon  that  question  as  sub- 
mitted to  them  upon  the  evidence,  and  we  are  not  prepared  to  say  that  they 
were  wrong.  The  complaint,  in  our  opinion,  states  facts  sutHcient  for  a  cause 
of  action  for  the  breach  of  a  buyer's  agreement,  where  the  title  to  personal 
property  has  not  passed.  Nor  do  we  concur  in  the  view  of  defendant's  coun- 
sel that  the  language  of  the  complaint  shows  that  Rogers,  Meyer  &  Co.  were 
the  equitable  assignees  of  the  claim  due  from  the  defendant  to  Hughe:^  &  Co. 
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The  complaint  states  that  Rogers,  Meyer  &  Co.  were  the  pledgees  of  the  goods 
of  Hughes  &  Co..  which  they  sold  to'the  defendant  with  his  knowledge  that 
they  were  so  pledged,  and  that  he  agreed  to  pay  the  money  he  owed  for  them 
to  Rogers.  Meyer  &  Co.,  in  order  that  it  might  be  applied  to  the  payment  of 
the  price  for  the  goods  which  Hughes  A  Co.  primarily  owed;  he  also  getting 
credit  from  Hughes  &  Co.  for  so  much  of  the  parchase  price  due  them  from 
him,  and  in  that  way  getting  possession  of  the  goods.  In  other  words,  know- 
ing when  be  bought  the  bags  that  they  were  in  pledge,  he  bought  them  with 
the  understanding  that  if  he  got  possession  of  them  he  must-  pay  for  them  as 
delivered  to  him,  and  that  the  money  must  go  through  the  hands  of  Rogers, 
Meyer  &  Co.,  to  Hughes  &  Co.,  their  debtor.  This  was  not  an  assignment 
to  Rogers,  Meyer  &  Co.  of  the  fund  or  debt  he  owed  Hughes  A  Co.  There 
was  no  privity  of  contract  alleged  in  the  complaint  or  shown  in  the  evidence 
between  the  defendant  and  Rogers,  Meyer  &  Co..  AH  that  the  defendant  had 
to  do  with  them  was  to  get  possession  of  the  goods  he  bought,  knowing  them 
to  be  In  pledge  for  Hughes  &  Co.'s  debt.  To  get  possession  he  paid  money 
belonging  to  Huglies  &  Co.  into  the  hands  of  Rogers,  Meyer  So  Co.,  for  Hughes 
&  Co.'s  account.  We  do  not  perceive  anything  in  the  record  which  would 
have  justified  the  court  below  in  granting  the  nonsuit  asked  for.  The  plain- 
tiff had  made  out  at  least  &  prima  facie  axsQ  as  set  out  in  the  complaint,  there 
being  sufficient  evidence  to  have  sustained  a  vei*dict,  and  that  evideuce  cor- 
responded with  the  allegations  of  the  complaint. 

It  was  necessary  to  show  the  transactions  of  Hughes  &  Co.  with  Rogers, 
Meyer  &  Co.  in  order  to  make  it  evident  that  the  defendant  knew  the  goods 
were  pledged  when  he  bought  them,  and  that  he  did  not  expect  to  receive 
them  unless  he  paid  for  them,  through  Rogers,  Meyer  So  Co.  There  was  no 
evidence  introduced  to  vary  the  terms  of  a  written  contract. 

The  bought  and  sold  notes  between  Hughes  Sc  Co.  and  the  defendant  did 
not  specify  any  indeterminable  lot  of  "return  grain  bags."  They  specified  a 
lot  of  720,000  such  bags,  i.  e.,  a  specific  number  of  a  certain  quality  of  bags. 
All  that  was  necessary  was  to  make  it  certain  that  those  sold  by  the  contract 
and  those  offered  for  delivery  were  the  identical  same  lot  of  bags,  and  that 
was  admissible  by  parol  evidence.    2  Whart.  £v.  §  942,  and  note  1. 

We  cannot  notice  in  detail  the  many  exceptions  to  the  introduction  of  evi- 
dence, but  after  carefully  examining  all  of  them  we  can  see  no  error  on  the  . 
part  of  the  trial  court.     The  instructions  as  given  to  the  jury  were  fair  and 
in  accordance  with  the  law  of  the  case.     We  perceive  no  error  on  the  part  of 
the  court  below  in  refusing  or  modifying  instructions. 

The  complaint  shows  that  the  defendant  was  indulged  for  over  a  year  longer 
than  his  original  agreement  allowed  him  to  pay  for  and  receive  the  bags. 
This  is  a  sufficient  averment  that  a  reasonable  time  was  given  him  to  comply 
wit!)  his  contract  before  reasale  of  the  goods,  and  the  proof  sustains  the  aver- 
ment. 

No  prejudicial  error  appears  in  the  record.  We  advise  that  the  judgment 
and  order  be  affirmed. 

We  concur:    Belciier,  C.  C.  ;  Hayke,  C. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion  the  Judg- 
ment and  order  are  affirmed. 


a7  Cal.  138) 

Yolo  County  «.  Dunn,  Comptroller.    (No.  12,562.  i 

(Supreme  Court  of  California.    September  27, 1888.) 

Poor  and  Poor-Laws— Support— Right  of  County  to  State  Aid. 

Const.  Cal.  art.  4,  %  22,  authorizes  the  legislature  to  grant  aid  to  InstitutlonB  foi 
aged  persons  in  indigent  circumstanoes,  in  proportion  to  the  number  of  inmates: 


Digitized  by 


Google 


Cal.]  YOLO  COUNTY  V.  DUNN.  268 

and  that  oountidB,  oities^  etc..  providing  for  saoh  persons,  shall  receive  the  same 
pro  raUi  appropriations;  the  leffislature  (St.  1883,  p.  880)  granted  to  every  such  in- 
stitution $100  per  annum  for  each  aged  person  maintained  therein,  and  by  the  same 
act  provided  that  "no  institution  which  has  less  than  ten  ^  such  persons  shall  he  en- 
titled to  the  aid.  Held^  that  a  county  which/ provides  for  the  maintenance  of  aged, 
indigent  persons  is  entitled  to  the  pro  rata  appropriation,  whether  or  not  there  be 
as  many  as  10  such  i>erson8  in  any  one  institution  within  tne  county. 

Commissioners'  decision.  In  bank.  Appeal  from  superior  court,  Yolo 
county;  C.  H.  Garoutte,  Judge. 

George  A,  Johnson,  Atty.  Gen.,  for  appellant.  W,  J,  McGee,  {Roht.  T. 
Devlin,  of  counsel,)  for  respondent. 

Bexcher,  C.  C.  The  county  of  Yolo  requested  the  state  comptroller  to 
draw  his  warrant  on  the  state  treasurer  for  an  amount  of  money  which  had 
been  audited  and  allowed  by  the  state  board  of  examiners  to  the  county  for 
its  support  and  maintenance  of  aged  persons  in  indigent  circumstances.  The 
comptroller  refused  to  draw  the  warrant,  and  thereupon  this  proceeding  was 
commenced  to  obtain  a  writ  of  mandate  compelling  him  to  do  so.  The  court 
below  granted  tiie  writ,  and  hence  this  appeal.  The  constitution  provides 
that  "the  legislature  shall  have  the  power  to  grant  aid  to  Institutions  con- 
ducted for  tJie  support  and  maintenance  of  minor  orphans,  or  half  orphans, 
or  abandoned  children,  or  aged  persons  in  indigent  circumstances, — such  aid 
to  be  granted  by  a  uniform  rule,  and  proportioned  to  the  number  of  inmates 
of  such  respective  institutions;"  and  "that  whenever  any  county,  or  city  and 
county,  or  city  or  town,  shall  provide  for  the  support  of  minor  orphans,  or 
half  orphans,  pr  abandoned  children,  or  aged  persons  in  indigent  circum- 
stances, such  county,  city  and  county,  city  or  town,  shall  be  entitled  to  re- 
ceive the  same  pro  rata  appropriations  as  may  be  granted  to  such  institutions 
under  church  or  other  control."  Art.  4,  §  22.  In  1883  the  legislature  passed 
an  act  (St.  1883,  p.  380)  appropriating  "to  each  and  every  institution  in  this 
state,  conducted  for  the  support  and  maintenance  of  aged  persons  In  indigent 
circumstances,  and  either  solely  for  that  purpose  or  in  connection  with  the 
support  and  maintenance  of  minor  orphans,  half  orphans,  and  abandoned 
children,  aid  as  follows:  For  each  aged  person  in  indigent  circumstances, 
supported  and  maintained  in  any  such  institution,  the  sum  of  $100  per  an- 
num." The  act  then  provides  how  books  must  be  kept,  and  how  claims  for 
aid  must  Ve  authenticated,  and  must  be  presented  to  and  audited  and  allowed 
by  the  state  board  of  examiners.  And  if  a  claim  be  audited  and  allowed  it  is 
made  the  duty  of  the  comptroller  to  draw  his  warrant  for  the  amount  thereof, 
and  of  the  treasurer  to  pay  the  warrant  on  presentation.  Section  7  of  the 
act  provides  as  follows: .  "In  order  that  the  provisions  of  this  act  shall  not  be 
abused,  it  is  hereby  declared:  First,  That  no  institution  which  has  less  than 
ten  aged  indigent  persons  shall  be  deemed  entitled  to  aid  under  this  act. 
Second.  That  no  person  under  the  age  of  sixty  years  shall  be  deemed  an  aged 
person  in  indigent  circumstances,  within  the  meaning  of  this  act.  Third. 
That  no  person,  for  whose  speciQc  support  there  is  paid  to  any  such  institu- 
tion the  sum  of  615  or  more  per  month,  shall  be  entitled  to  aid  under  this 
act,"  etc. 

It  appears  from  the  petition  filed  in  this  case  that  during  the  time  for  which 
it  asked  aid  the  petitioner  had  supported  and  maintained  twelve  aged  persons 
in  indigent  circumstances,  and  that  seven  of  them  were  kept  in  its  county 
hospital,  and  five  in  other  places.  It  is  contended  for  appellant  that  all  of  the 
provisions  of  the  statute,  in  reference  to  private  institutions,  apply  to  coun- 
ties, cities,  and  towns;  and  that  the  latter  are  not  entitled  to  receive  any  aid 
from  the  state  for  supporting  aged  persons  in  indigent  circumstances,  unless 
at  least  ten  such  persons  are  supported  and  maintained  at  the  same  time  and 
in  the  same  institution  or  place;  and  it  is  claimed  that,  as  petitioner  sup- 
ported only  seven  such  persons  in  its  hospital  building,  the  writ  was  improp- 
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er]y  granted.  This  contention  cannot,  in  our  opinion,  be  sustained.  Tiie 
statute  does  not  in  terms  make  any  provision  as  to  counties,  cities,  and  towns 
but  is  confined  solely  to  private  institutions.  And  tlie  constitution,  aftet 
providing  that  tlie  legislature  may  grant  aid  to  private  institutions  for  the 
support  of  orphans  and  aged  indigent  persons,  goes  on  to  say  that  whenever 
such  aid  is  granted,  then  any  county,  city,  or  town,  for  like  services,  shall  be 
entitled  to  receive  the  same^ro  rata  appropriations  as  may  be  granted  to  such 
institutions.  In  tliis,  as  will  be  observed,  no  limitation  is  found  as  to  the 
number  of  persons  who  must  be  supported  in  order  to  entitle  the  county,  city, 
or  town  to  receive  aid,  or  as  to  the  place  or  places  where  they  must  be  sup- 
ported.  In  San  Francisco  v.  Dunn,  69  Cal.  73,  10  Pac.  Rep.  191,  the  same 
statute  and  section  of  the  constitution  were  before  the  court  for  considera- 
tion, and  it  was  lield  that,  an  appropriation  having  been  made  by  the  legisla- 
ture for  the  support  of  aged  persons  in  indigent  circumstances  by  private  in- 
stitutions, the'  provisions  of  the  constitution  iis  to  counties,  cities  and  coun- 
ties, cities  and  towns,  become  self -executing.  Said  the  court:  "The  evident 
intent  of  the  constitution  is  to  vest  in  tlie  legislature  the  discretion  to  grant 
state  aid  to  institutions  for  support  of  orphans  and  indigent  aged  persons; 
and  upon  the  exercise  of  that  discretion  to  appropriate  to  the  aid  of  counties, 
cities  and  counties,  cities  and  towns,  for  similar  purposes,  pro  rata  amounts." 
The  case^was  submitted  upon  the  petition  and  a  general  demurrer  thereto, 
and  it  was  thereby  admitted  that  the  county  provided  for  the  support  of  all 
the  indigent  aged  persons  for  which  it  asked  aid.  In  our  opinion  it  wiis  im- 
material whether  all  or  any  of  ttiem  were  kept  in  the  hospital  building.  The 
only  material  facts  were,  were  they  aged  persons  In  indigent  circumstances, 
and  did  the  county  provide  for  their  support  and  maintenance?  These  ques- 
tions being  answered  in  the  affirmative,  it  was  evident  that  the  county  was 
entitled  to  the  relief  sought. 

We  think  the  judgment  as  entered  right,  and  therefore  advise  that  it  be 
affirmed. 

We  concur:    IIayne,  C;  Foote,  C. 

Per  Curiam.    For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment is  affirmed. 


(77  Cal.  152) 

Pope  v,  Kirchner.    (No.  11,043.) 
{Supreme  Court  of  CaUf<yrnUi.    September  28, 1888.) 

1.  Ix9OLVEjf0T—i*RocEDiTRE— Notice  of  Adjcdication— Publication — Misnomer. 

Under  California  insolvency  act,  §  7,  req^uiring  notice  oT  an  adjudication  of  insolv- 
ency to  be  published  and  served,  such  notice  is  sufficient,  although  by  a  clerical  er- 
ror a  wrong  letter  is  used  in  the  insolvent's  name,  the  name  being  properly  printed 
in  two  other  places. 

2.  Same— Notice— Affidavit  of  Mailing. 

Nor  is  the  affidavit  of  mailing  such  notice  defective  because  written  to  be  sworn 
to  by  one  person,  whose  name  appears  at-  the  beginning,  and  actually  subscribed 
and  sworn  to  by  another. 
8.  Same. 

Such  affidavit  is  sufficient  if  it  states  that  the  notices  were  addressed  to  the  cred- 
itors at  their  places  of  business,  as  stated  in  the  schedule,  although  such  schedule 
shows  the  residence  of  the  creditors  instead  of  the  place  of  business;  as,  in  the  ab- 
sence cf  proof  to  the  contrary,  after  granting  the  discharge,  the  place  of  business 
and  residence  will  be  presumed  to  be  the  same. 

4.  Same— Misnomer  op  Creditor. 

A  slight  mistake  in  the  spelling  of  a  creditor's  name,  as  the  use  of  a  **c''  for  an 
"o, "  will  not  vitiate  such  affidavit. 

5.  Same— Discharge— Collateral  Attack — Insufficient  Inventory. 

Although  said  statute  requires  an  accurate  description  of  the  insolvent's  estate. 

a  statement  of '*  debts  due  petitioner,  $ , "  is  sufficient  after  discharge,  as  against 

collateral  attack. 
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6.  Same— Invbntort— Omission  op  Worthless  Debts. 

Nor  will  it  avoid  the  discharge  that  debts  were  omitted  from  the  inventory,  it  ap* 
pearing  that  they  were  worthless,  and  barred  by  limitation. 

In  bank.    Appeal  from  superior  court,  city  and  county  of  San  Francisco; 
F.  W.  Lawler,  Judge. 
6.  E.  Harpman,  for  appellant.     A.  MorganthaJ,  for  respondent. 

Per  Curiam.  Action  upon  a  promissory  note.  Defense,  a  discharge  in 
insolvency.    The  points  made  relate  to  the  validity  of  such  discharge. 

1.  It  is  contended  that  the  requisite  notice  of  the  adjudication  of  insolvency 
was  not  given.  The  statute  provides  that  a  copy  of  the  order  must  be  pub- 
lished, and  in  addition  that  it  shall  be  served  either  personally  or  by  mail. 
See  section  7  of  the  Insolvency  Act.  The  appellant  objects  to  the  publication, 
and  also  to  the  service.  The  objection  to  the  publication  is  as  follows:  The 
order  which  was  published  is  in  these  words:  ''In  the  matter  of  Herman 
Kirchner,  an  Insolvent  Debtor,  Herman  Ilirchner  having  filed  in  this  court 
his  petition,  schedule,  and  inventory  in  insolvency,  by  which  it  appears  that 
he  is  an  insolvent  debtor,  the  said  Herman  Kirchner  is  hereby  declared,"  etc. 
It  is  perfectly  apparent  from  the  foregoing  that  the  name  "Hirchner"  was  a 
mere  clerical  error.  And  this  appears  upon  the  face  of  the  order.  The  ob- 
jection to  the  publication,  therefore,  is  not  well  taken. 

There  are  several  grounds  of  objection  to  the  service  by  mail:  (a)  It  is 
said  that  the  affidavit  of  deposit  in  the  post-office  was  insufficient,  because  it 
was  not  signed  by  the  person  for  whom  it  was  drawn  up.  The  affidavit  be- 
gins as  follows:  "Herman  Kirchner,  being  duly  sworn,  says,"  etc.  It  was 
signed  by  "V.  W.  Gaskill,  Deputy  County  Clerk,"  and  the  certificate  is' 
"Subscribed  and  sworn  to  this  20th  day  of  April,  1881.  John  F.  Willard. 
Deputy  County  Clerk."  The  affidavit,  therefore,  was  sworn  to  by  the  per- 
son who  subscribed  to  it,  who  was  Gaskill.  And  this  being  the  case  we  think 
that  the  recital  in  the  affidavit  as  to  "  Herman  Kirchner  being  duly  sworn" 
may  be  rejected  as  surplusage,  and  that  the  affidavit  is  to  be  considered  as 
made  by  Gaskill.  (b)  The  language  of  the  affidavit  is  that  the  notice  was 
addressed  "one  to  each  of  said  creditors  at  his  place  of  business,  as  stated  in 
said  schedule."  The  address  of  the  creditor  in  the  schedule  is  given  in  a 
column  headed  "Residence  of  creditors;"  and  it  is  argued  that,  since  noplace 
of  business  is  given  in  the  schedule,  the  statement  in  the  affidavit  cannot  be 
true.  But  in  the  first  place,  if  the  address  was  correctly  given,  the  mistake 
of  styling  it  a  place  of  "business,"  when  in  fact  it  was  a  place  of  "residence," 
does  not  seem  to  be  material.  And  in  the  second  place  it  may  be  that  the 
party  resided  at  his  place  of  business.  There  is  no  evidence  that  he  did  not, 
and,  the  certificate  of  discharge  being  prima  facie  evidence  of  the  regularity 
of  the  proceedings,  it  is  to  be  presumed  that  such  was  the  case,  in  the  absence 
of  a  showing  to  the  contrary.  The  address  given  does  not  seem  to  be  a  very 
definite  one;  but,  for  all  we  know  to  the  contrary,  it  may  have  been  a  very 
well-known  place.  The  slight  mistake  in  the  spelling  of  the  creditor's  name, 
"McGiliigan  «fc  Clark"  instead  of  "Megilligan  &  Clark,"  is  of  no  importance. 

2.  It  is  contended  that  the  discharge  was  invalid,  because  of  the  insufficiency 
of  the  petition  and  inventory.  The  position  is  that  the  following  statement 
of  debts  due  the  insolvent,  viz.,  "Debts  due  petitioner  $274,"  is  not  an  "ac- 
curate description"  of  the  estate,  as  required  by  section  4  of  the  insolvency 
act.  But  it  seems  to  have  satisfied  the  insolvency  court  If  the  assignee  had 
not  been  able  to  ascertain  what  the  debts  were  by  reason  of  the  vagueness  of 
the  description,  in  all  probability  the  court  would  not  have  grant^  the  dis- 
charge. While  the  certificate  of  discharge  is  only  prima  facie  evidence,  yet 
we  do  not  understand  that  upon  a  collateral  attack  the  creditor  can  raise  ob- 
jections which  amount  to  a  special  demurrer  to  the  petition.  If  there  is  not 
a  total  absence  of  essential  averments,  but  only  an  insufficiency  in  the  state- 
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ment  thereof,  a  collateral  attack  upon  the  discharge  cannot  be  made.  Mogk 
V.  Peterson,  YI  Pac.  Rep.  447. 

It  is  argued,  however,  that  some  debts  were  omitted  altogether  from  the 
inventory.  In  this  regard  the  insolvent  testified  at  the  trial  that  he  had  not 
put  in  the  inventory  debts  amounting  to  $650;  that  these  debts  were  ''out- 
lawed,*' and  tiiat  iie  could  not  get  anything  on  tliem;  and  that  he  had  not  col- 
lected anything  on  them  since.  There  was  no  evidence  in  contradiction  of 
this.  Taking  the  fact  to  be  that  the  debts  mentioned  were  utterly  worthless 
and  barred  by  limitation,  we  do  not  think  their  omission  is  ground  for  a  col- 
lateral attack  on  the  discharge.  It  is  true  that  the  insolvent  should  not  take 
upon  himself  to  decide  what  debts  are  worthless.  And  the  insolvency  courta 
should  require  full  statements  of  the  debts  due  to  the  insolvent.  But  where 
it  is  proven  that  the  omitted  debts  were  in  fact  worthless  and  barred  by  lim- 
itation, we  are  not  prepared  to  say  that  the  discharge  can  be  collaterally  at- 
tacked on  the  ground  of  the  omission.  The  omission  of  these  debts  is  claimed 
to  amount  to  fraud  and  false  swearing,  but  we  see  no  ground  for  this  position. 
The  other  matters  do  not  require  special  notice. 

The  judgment  and  order  denying  a  new.  trial  are  affirmed. 

Thobnton,  J.,  {concun-ing.)  The  affidavit  of  the  deposit  in  the  post-office 
was  sufficient.  If  it  was  Kirchner's  affidavit,  it  was  sufficient,  though  not 
signed  by  him.  In  Ede  v.  Johnson^  15  Gal.  53,  this  was  expressly  held,  and 
we  think  correctly  held.  If  it  was  not  Kirchner's  affidavit,  Deputy  County 
Clerk  Gaskiirs  affidavit  was  signed  by  him.  It  is  immaterial  that  the  affida- 
vit commences,  "  Herman  Kirchner  being  duly  sworn, "  etc.  It  is  evident  that 
this  was  a  clerical  error  or  mistake,  from  the  fact  that  the  words  Just  above 
quoted  are  followed  by  the  statement  "that  he  is  a  deputy  clerk  of  the  county 
of  Alameda."  It  appears  that  Kyder  was  the  cleik  of  the  county,  and  Gaskill, 
the  affiant,  his  deputy,  in  April,  1881,  when  the  affidavit  was  made.  Wecan- 
not  perceive  any  tenable  grounds  authorizing  the  ruling  that  the  Insolvency 
court  did  not  have  jurisdiction.  The  facts  appearing  bring  it  within  the  rul« 
Ing  in  Bennett  v.  His  Creditors,  22  Gal.  38,  which  is  applicable  here. 

On  the  foregoing  grounds  I  concur  in  the  judgment. 


(77  Cal.  171) 

People  «?.  Eastman.    (No.  20,436.) 

(Supreme  Court  of  CaWomia,    September  28, 1888.) 

Labobnt— Intent— Evidence. 

Defendant  was  originally  the  owner  of  the  property  alleged  to  have  been  stolen, 
and  had  pledged  it  for  a  debt  omng  by  him  to  the  prosecuting  witness.  Defendant 
had  worked  for  the  prosecuting  witness,  and  claimed  wages  for  his  services,  and  on 
refusal  of  the  prosecuting  witness  to  advance  him  money  took  the  property  in  the 
day-time,  without  any  concealment,  and  pledged  it  to  another.  Held,  that  the  re- 
fusal to  allow  defendant  to  show  that  the  prosecuting  witness  owed  him  for  the 
services  enough  to  satisfy  the  debt  for  whicn  the  property  was  pledged  was^ rever- 
sible error,  as  it  tended  to  show  the  intent  with  which  the  property  was  taken.^ 

Commissioners'  decision.  In  bank.  Appeal  from  superior  court,  Mendocino 
county;  Robert  McGabvey,  Judge. 

Yell  (&  Seawell,  for  appellant.    Ueo,  A.  Johnson^  Atty.  Gen.,  for  the  People. 

FooTE,  C.  The  defendant  was  convicted  of  the  larceny  of  a  mare.  From 
the  judgment  and  an  order  denying  him  a  new  trial  this  appeal  is  taken. 

*That  taking  property  openly /under  a  honajlde  claim  of  right,  is  not  larceny,  see 
People  V.  Schultz,  (Mich.)  88  N.  W.  Rep.  869;  Howard  v.  State,  (Tex.)  8  8.  W.  Rep. 800, 
and  note.  There  must  be  a  fraudulent  intent  at  the  time  of  the  taking.  Buchanan  v. 
State,  (Tex.)  9  S.  W.  Rep.  57-,  Bryant  v.  State,  (Tex.)  8  S.  W.  Rep.  987.  In  general,  as 
to  what  must  be  the  character  of  the  taking  to  constitute  larceny,  see  Frasier  v.  State, 
(Ala.)  4  South  Rep.  691,  and  note. 
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The  eyidence  went  to  show  that  the  defendant  was  originally  the  owner  of 
the  mare,  and  that  she  was  in  pledge  to  McCIure,  the  prosecuting  witness,  for 
a  debt  which  the  defendant  owed  him;  that  the  d^endant  had  worlced  for 
McGlure  for  two  months,  and  claimed  wages  for  his  seryicea;  that  under 
this  state  of  facts,  McGlure  declining  to  advance  him  some  money,  the  defend- 
ant, in  the  day-time,  and  without  any  concealment,  took  the  mare  away  from 
McOlure's  farm,  and  pledged  her  to  another  party  for  $10.  The  most  import- 
ant question  to  be  determined  by  the  jury,  under  tlie  facts  of  this  case,  was  the 
intent  with  which  the  defendant  took  and  carried  the  mare  off.  It,  therefore, 
seems  to  us  that  it  was  a  material  circumstance  in  the  determining  of  that 
question  whether  the  complaining  witness  owed  the  defendant  wages  which 
would  have  amounted  to  the  sum  of  $30,  for  which  the  mare  was  pledged, 
for,  if  the  defendant  had  taken  the  mare  off  under  the  honest  belief  that  he 
had  a  right  to  do  it,  in  view  of  the  fact  that  he  might,  in  good  faith,  have 
considered  his  unpaid  claim  for  wages  to  have  been  sufficient  to  have  reim- 
bursed McGlure  for  the  amount  due  him  on  pledge,  the  jury  would  have  been 
warranted  in  believing  that  the  intention  to  steal  was  absent,  although  a  tres- 
pass was  committed.  It  is  one  thing  to  take  and  carry  off  personal  property 
with  the  intention  to  steal,  and  another  to  take  it  away  under  a  mistaken 
idea  of  legal  rights  honestly  entertained ;  and  any  fact  or  circumstance  which 
tends  to  throw  light  upon  the  actual  intent  of  the  party  charged  with  the 
felonious  taking  is  pertinent  evidence,  and  should  be  allowed  to  go  to  the 
jury.  From  the  fact  that  in  this  case  the  defendant  W2is  not  allowed  to  show 
whether  or  not  McGlure  had  paid  him  or  owed  him  for  work  and  labor  done 
for  two  months,  we  tiiink  he  was  prejudiced,  and  advise  that  the  judgment 
and  order  be  reversed,  and  the  cause  remanded  for  a  new  trial. 

We  concur:    Belcheb,  G.  G.  ;  Hayne,  G. 

Per  Guriam.    For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  revei*sed  and  cause  remanded  for  a  new  trial. 


(77  Cal.  183) 

Bx  parte  Fbnton.    (No.  20,471.) 

{Supreme  Court  of  CaUfomia.    October  9, 1888.) 

CauaiTAL  LjLW— Former  Jeopardy— Arrest  dt  Justioij  op  the  Peaob. 

The  fact  that  one  has  been  onoe  arrested  and  examined  before  a  magistrate  and 
discharged  is  not  a  bar  to  a  second  arrest  and  examination  on  the  same  charge,  as 
a  person  has  not  been  onoe  in  jeopardy  tiU  put  upon  trial,  in  a  court  of  competent 
jurisdiction,  on  indictment  or  information  sufficient  in  form  and  substance  to  sus- 
tain a  conviction,  and  a  jury  has  been  charged  with  his  deliverance.^ 

In  banlc.    Application  for  writ  of  habeas  corpus. 

Petitioner  was  arrested  on  a  charge  of  grand  larceny,  and  discharged  on  ex- 
amination in  justice's  court  in  Trinity  county.  Afterwards  he  was  arrested 
on  same  charge,  and  before  a  justice  of  a  different  township  was  held  for  trial. 
He  sues  out  this  writ  on  the  ground  of  "once  in  jeopardy." 

P,  Reddy^  for  petitioner.  /.  W,  2'urner  and  James  W,  Bartlett,  Dist.  Atty., 
for  the  People. 

P£»  Curiam.  The  record  in  this  case,  and  the  agreed  statement  upon 
which  it  is  submitted,  talten  together,  show  sufQcient  cause  for  issuing  the 
warrant  under  which  defendant  is  held.  The  fact  that  defendant  had  been 
previously  arrested  on  the  same  charge,  examined  before  a  magistrate,  and  dis- 
charged, is  not  a  bar  to  a  second  arrest  and  examination.    A  person  cannot 


As  to  what  will  sustain  a  plea  of  former  jeopardy,  see  Foster  v.  State,  (Tex.)  8  8.  W. 
_  3p.  664,  uid  note ;  People  v.  Bentl       '-»----«-        -^  «  -- 

rw.  Va.)  7  8.  E.  Rep.  24,  and  note; 


Rep.664,  uid  note;  People  v.  BenUey,  (Cal.j  18  Pa6.'Rep.  799,  and  note;  State  v.  Davisl 
.-J--    .-«  «  «       ...        '    ^13 ;  Fox  V.  State,  (Ark.)  8  S.  W.  Rep.  836. 
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l>e  said  to  have  been  once  in  jeopardy  until  he  is  put  upon  trial  before  a  court 
of  competent  jurisdiction,  upon  indictment  or  information  which  is  sufficient 
in  form  and  substance  to  sustain  a  conviction,  and  a  jury  has  been  charged 
with  his  deliverance.  The  writ  is  discharged,  and  the  defendant  remanded 
to  the  custody  of  the  sheriff. 


(77  Cal.  176) 

People  v.  Tkavers.    (No.  20,398.) 
{Supreme  Court  of  California,    September  28, 1888.) 
Cbiminal  Law— Formeb  Jbopabdt— Reversai.  of  Former  Judgment. 

A  judgment  of  conviction  upon  an  information  for  an  attempt  to  commit  bur 
glary,  Which  was  afterwards,  upon  appeal  bv  defendant,  reversed,  and  a  new  triai 
awarded,  will  not  bar  further  prosecution  thereon,  although  defendant  in  his  ap- 
peal therefrom  did  not  ask  a  new  trial,  but  only  a  reversal  and  his  discharge  from 
imprisonment.^    McFajiland,  J.,  dissenting. 

In  bank.  Appeal  from  superior  court,  city  and  county  of  San  Francisco; 
D.  J.  Murphy,  Judge. 

Information  for  attempt  to  commit  burglary.  From  a  judgment  of  convic- 
tion an  append  was  taken  by  defendant,  and  the  judgment  reversed.  Upon  a 
second  trj^i  defendant  was  again  convicted,  and  appeals.  For  opinion  on  for- 
mer appeal,  see  15  Pac.  Hep.  293. 

Geo.  A.  Johnson^  Atty.  Gen.,  for  tlie  People.  Garret  W,  McEnerney^  for 
appellant. 

Searls,  G.  J.  The  defendant  was  informed  against  for  an  attempt  to 
commit  burglary,  and  was  convicted.  Tlie  appeal  is  taken  from  the  judg- 
ment and  from  an  order  denying  a  new  trial.  The  only  error  relied  upon  is 
based  upon  the  instruction  of  the  court  below,  directing  the  jury  to  iind  for 
the  state,  upon  the  defendant's  plea  of  once  in  jeopardy,  and  its  refusal  to  in- 
struct the  jury  to  find  for  the  defendant  upon  that  plea.  The  facts  upon 
which  the  plea  of  once  in  jeopardy  is  based  are  as  follows:  Defendant  had 
been  previously  tried  upon  the  same  information,  whereupon  a  verdict  was 
rendered  of  "Guilty  as  charged,"  but  without  specifying  whether  the  attempt 
to  commit  burglary  was  of  the  first  degree,  (commitieil  in  the  night-time,)  or 
of  the  second  degree,  (in  the  day-time.)  Upon  this  verdict,  so  rendered,  judg- 
ment was  entered  puuishing  defendant  for  a  term  of  two  years  In  tlie  state 
prison.  An  appeal  was  taken  from  the  judgment,  and  a  reversal  had,  and 
new  trial  ordered  by  this  court.  On  the  going  down  of  the  rtmittitur^  tlie  de- 
fendant filed  a  supplementiiry  plea  of  ohce  in  jeopardy.  The  second  trial  re- 
sulted in  a  verdict  finding  the  defendant  guilty  of  an  attempt  to  commit  bur- 
glary of  the  second  degree. 

The  question  is,  was  the  defendant,  upon  these  facts,  entitled  to  a  verdict 
in  hib  favor  upon  his  plea  of  once  in  jeopardy?  "No  person  shall  be  twice 
put  in  jeopardy  for  the  same  oflfense."  Const.  Cal.  art.  1,  §  13.  A  person  is 
in  legal  jeopardy  when  he  is  put  upon  trial  before  a  court  of  competent  juris- 
diction, upon  information  or  imlictment  suflicient  in  form  and  substance  to 
sustain  a  conviction,  and  a  competent  jury  has  been  regularly  charged  with 
his  deliverance.  Cooley,  Const.  Lim.  404.  If,  however,  the  court  had  no 
jurisdiction  of  the  cause,  or  if  the  indictment  or  information  was  so  defective 
that  no  valid  judgment  could  be  rendered  upon  it;  or  if,  by  any  overruling 
necessity,  the  jury  are  discharged  without  a  verdict,  or  the  jury  are  discharged 
with  the  consent  of  the  defendant,  either  express  or  implied;  or  if,  after  ver- 
dict against  the  accused,  it  has  been  set  aside  on  his  motion  for  a  new  trial, 
or  on  writ  of  error,  or  in  arrest  of  judgment,— in  all  these,  and  a  few  other 
cases  which  might  be  enumerated,  the  accused  may  again  be  put  upon  trial, 

^As  to  what  will  sustain  a  plea  of  formor  jeopardy,  see  Ex  parte  Fenton,  (Cal.)  aJitCf 
267,  and  note. 
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and  the  proceedings  had  will  constitute  no  protection.  Id.  405.  It  is  true 
that,  in  his  former  appeal  from  the  judgment,  the  defendant  did  not  ask  for  a 
new  trial,  but  demanded  a  reversal  of.  the  judgment,  and  that  he  be  dis- 
charged. This  last  prayer  was  denied  by  the  court,  and  a  new  trial  ordered 
in  accordance  with  section  1260,  Pen.  Code.  In  People  v.  Olwell,  28  Cal.  456, 
it  was  held  that  if  the  defendant  in  a  criminal  case  is  convicted  and  appeals, 
and  the  judgment  is  reversed,  the  appellate  court  may  order  a  new  trial,  even 
though  the  defendant  does  not  move  for  such  new  trial,  and  denies  the  power 
of  the  court  to  grant  it,  and  that  where  the  judgment  in  such  a  case  is  re- 
versed, and  a  new  trial  ordered,  he  cannot  successfully  set  up  the  former  trial 
in  bar  of  another  trial  and  conviction .  People  v.  Barric,  49  Cal.  342,  is  to  the 
same  effect.  When  the  defendant  appealed  from  the  judgment,  and  procured 
a  reversal,  one  of  the  effects  of  which  was  the  ordering  of  a  new  trial,  the 
judgment  and  verdict  in  such  a  case  must  be  assumed  to  be  set  aside  at  the 
instance  of  the  defendant,  upon  the  theory  that  he  who  procures  the  reversal 
or  affirmance  of  a  judgment  impliedly  assents  to  all  the  consequences  legiti- 
mately following  such  reversal  or  affirmance.  1  Bish.  Crim.  Law,  §§  1004, 
1016.    The  judgment  and  order  appealed  from  are  affirmed. 

We  concur:   Thornton,  J.;   Patebson,  J.;  Shabpstein,  J.    McFabland,  J., 

dissents. 


(77  Cal.  147)  People  u.  Fine.    (No.  20,406.) 

(Supreme  Court  of  California,    September  27, 1888.) 

1.  Criminal  Law—Evidence— Flight  of  Accused. 

On  a  trial  for  assault,  the  testimony  of  the  sheriff  as  to  his  search  for  defendant, 
tending  to  show  flight  after  the  assault,  is  admissible,  as  proper  to  be  considered 
in  determining  the  guilt  of  the  prisoner.^ 

SL  Same— Insanity  as  a  Defense- Opinion  Evidence. 

The  admission  of  evidence  as  to  the  sanity  of  the  accused,  objected  to  on  the  ground 
that  the  witnesses  were  not  his  *4ntimate  acquaintances, "  as  required  by  Gooe  Civil 
Proc.  Cal.  §  1670,  subd.  10,  which  authorizes  as  evidence  the  "opinion  of  intimate 
acquaintances  as  to  the  sanity  of  the  accused,  the  reason  for  the  opinion  being 
Riven,  **  will  not  be  disturbed  on  appeal,  unless  it  appear  that  the  court  abused  the 
aiscretion  vested  in  it  as  to  such  a  matter. 

Commissioners'  decision.  In  bank.  Appeal  from  superior  court,  Stanis- 
laus county;  Minor,  Judge. 

Code  Civil  Proc.  Cal.  §  1870,  subd.  10,  authorizes,  in  criminal  prosecutions, 
the  admission  in  evidence  of  the  opinion  of  intimate  acquaintances,  as  to  the 
sanity  of  the  accused,  the  reasons  for  the  opinion  being  given. 

P.  /.  Hazen,  Hatton  d-  Fulkerth  and  Turner  &  Maddox,  for  appeUant. 
Geo  A,  Johnson,  Atty.  Gen.,  for  the  People. 

FooTE,  C,  The  defendant  was  convicted  of  an  assault  with  a  deadly  weapon. 
From  the  judgment  rendered  against  him  and  an  order  denying  a  new  trial 
he  has  appealed.  The  information  charged  an  assault  with  a  deadly  weapon 
with  intent  to  commit  murder,  and  was  sufficient  under  sections  950, 951, 959, 
960,  Pen.  Code.  People  v.  Monteith,  73  Cal.  7,  14  Pac.  Rep.  873.  The  tes- 
timony  of  the  sheriif  relative  to  his  search  for  the  defendant,  as  tending  to 
show  his  flight  after  committing  the  assault,  was  properly  admitted,  because 
if  such  flight  was  proved  it  was  a  circumstance  which  the  jury  might  consider 
in  determining  the  guilt  of  the  defendant.  The  instructions  for  the  defend* 
ant,  refused  by  the  court,  were  either  inapplicable,  or  were  fully  given  in 
other  portions  of  the  charge.    It  is  objected  that  the  court  below  permitted 

1  As  to  the  admissibility  of  evidence  of  flight  of  the  accused,  in  criminal  cases,  see 
State  V.  Moncla,  (La.)  2  tiouth.  Rep.  814,  and  note;  Carden  v.  State,  (Ala.)  4  South. 
Rep.  828. 
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witnesses  to  testify  as  to  the  sanity  of  the  accused,  when,  as  aUeged,  they  were 
not  his  ? intimate  acquaintances,"  and  were  incompetent  under  subdivision 
10,  §  1870,  Code  Civil  Proc.  But  it  does  not  appear  that  the  court  abused  the 
discretion  vested  in  it  as  to  such  a  matter,  hence  the  appellate  court  should  not 
interfere.  People  v.  Pico,  62  Cal.  58.  Several  other  errors  are  claimed  to 
have  been  committed,  on  account  of  which  it  is  urged  that  the  defendant  is 
entitled  to  a  new  trial.  After  a  careful  examination  of  the  record  we  are  un- 
able to  perceive  any  prejudicial  error,  and  advise  that  the  judgment  and  orders 
be  affirmed. 

We  concur:    Belcher,  C.  C.  ;  H ayne,  C. 

Per  Curiam.    For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  orders  are  affirmed. 


(77  Cal.  173)  ^  ,,,  ^,      ,,^  ,^^  ^ 

People  v,  Wasservogle.    (No.  20,426.) 
(Supreme  Court  of  California.    September  28, 1888.) 

1.  Fajjse  Pretenses— What  Constitutes — Statements  as  to  Cbedit. 

Pen.  Code  CaL  $  582,  provides  that  ''every  persoxL  who  knowingly  and  designedly, 
by  false  or  fraudulent  representation  or  pretense,  defrauds  any  person  of  money 
or  property,  *  *  *  is  punishable, "  etc.  JEfcid,  that  a  statement  by  defendant 
that  he  had  credit  with  the  firm  on  which  the  draft  was  drawn  for  its  amount,  and 
that  the  firm  would  honor  the  draft,  when  he  knew  that  he  had  no  credit  with  the 
firm,  and  that  the  draft  would  not  be  honored  or  paid,  was  within  the  statute. 

2.  Same— Evidence. 

Evidence  that  defendant  before  this  transaction  had  drawn  other  drafts  on  the 
same  firm,  which  had  not  been  paid,  is  admissible,  as  tending  to  show  that  he  had 
no  credit  with  the  firm,  and  must  have  known  that  the  draft  in  question  would  not 
be  honored. 

Commissioners*  decision.  In  bank.  Appeal  from  superior  court.  Santa 
Clara  county;  F.  E.  Spencer,  Judge. 

W,  H,  Layson,  for  appellant.     Qeo.  A.  Johnson,  Atty.  Gen.,  for  the  People. 

Belchek,  C.  C.  The  defendant  was  charged  with  obtaining  money  under 
false  pretenses,  and  convicted.  He  moved  for  a  new  trial,  and  has  appealed 
from  the  judgment  and  order  denying  his  motion. 

1.  The  demurrer  to  the  information  was  properly  overruled.  The  offense 
is  charged  in  the  language  of  section  532  of  the  Penal  Code,^  and  the  false 
pretense  is  particularly  set  forth.  It  is  true  that,  to  come  within  the  statute, 
a  representation  must  be  of  some  fact,  past  or  present;  but  the  statement  of 
defendant  that  lie  had  credit  with  the  firm  named  for  the  amount  of  the  draft, 
and  that  the  firm  would  honor  the  draft,  when  he  knew  that  he  had  no  credit 
with  the  firm,  and  that  the  draft  would  not  be  honored  or  paid,  was  sufficient. 
Among  the  definitions  of  the  word  "credit"  are  the  following:  "Credit  is  con- 
fidence or  trust  reposed  in  one's  ability  to  pay  what  he  may  promise."  Abb. 
Law  Diet.  "The  ability  to  borrow  on  the  opinion  conceived  by  the  lender  that 
he  will  be  repaid."  Bouv.  Law  Diet.  "Credit  is  the  capacity  of  being 
trusted."  Bank  v.  Trust  Co,,  3  N.  Y.  356.  And  a  false  pretense  has  been 
defined  to  be  "a  representation  of  some  fact  or  circumstance,  calculated  to 
mislead,  which  is  not  true."  Com,  v.  Drew,  19  Pick.  184.  After  quoting 
this  definition,  Mr.  Bishop  says  a  fuller  and  practically  better  one  would  be: 
"A  false  pretense  is  such  a  fraudulent  representation  of  an  existing  or  past 
fact,  by  one  who  knows  it  not  to  be  true,  as  is  adapted  to  induce  the  person 
to  whom  it  is  made  to  part  with  something  of  value."  2  Bish.  Crim.  Law,  § 
415;  and  see  People  v.  Jordan,  66  Cal.  10,  4  Pac.  Rep.  773.    The  claim  that 

1  Penal  Code.  %  532,  provides  that  "every  person  who  knowingly  and  designedly,  by 
false  or  fraudulent  representation  or  pretense,  defrauds  any  person  of  money  or  prop- 
erty,   *    *   ♦    is  punishable, "  etc. 
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"credit"  implies  onlj  futurity,  and  not  a  present  fact,  cannot  be  supported. 

2.  The  evidence  was  sufficient  to  support  the  verdict;  and  the  testimony 
tliat  defendant,  before  tiiis  transaction,  had  drawn  other  drafts  on  the  same 
firm,  which  liad  not  been  paid,  was  admissible  as  tending  to  show  that  he  had 
no  credit  with  the  firm,  and  must  have  known  that  the  draft  in  question 
would  not  be  honored.  The  pretense  need  not  be  in  words;  that  is,  it  was 
not  necessary  for  the  defendant  to  say  in  so  many  words  that  lie  had  funds  to 
his.credit  with  the  New  Yorl^  firm.  Tlie  pretense  may  be  gathered  from  the 
acts  and  conduct  of  a  party.  It  has  been  held  that  the  drawing  and  passing  a 
check  on  a  banker  with  whom  the  drawer  had  no  account,  and  which  he  knew 
would  not  be  paid,  was  a  false  pretense,  witliin  the  statute.  Rex  v.  Jackson^ 
3  Camp.  370;  2  Bish.  Grim.  Law,  §  430;  People  v.  Donaldson,  70  Cal.  116, 
11  Pac.  Bep.  681.  It  is  true,  as  claimed  for  appellant,  that  to  constitute  the 
offense  charged  four  things  must  concur,  and  four  distinct  averments  must 
be  proved:  (1)  There  must  be  an  intent  to  defmud;  (2)  there  must  be  actual 
fraud  committed;  (3)  false  pretenses  must  be  used  for  the  purpose  of  perpe- 
trating the  fraud;  and  (4)  tlie  fraud  must  be  accomplished  by  means  of  the 
false  pretenses  made  use  of  for  the  purpose,  viz.,  they  must  the  cause  which 
induced  the  owner  to  part  with  his  property."  Com.  v.  DreWf  supra.  We 
think  there  was  testimony  tending  to  establish  ^11  of  these  four  requisites, 
and  therefore  that  the  judgment  cannot  be  reversed  for  want  of  evidence. 

3.  We  see  no  material  error  in  the  ciiarge  of  the  court,  or  in  the  instruo- 
tions  given  and  refused.  The  court  used  the' word  "funds,"  and  in  this  it  is 
claimed  that  it  went  outside  of  the  record.  But  we  think  the  word  "credit," 
as  used  in  the  information,  includes  "funds."  Looking  at  the  whole  record, 
we  find  no  reason  for  a  reversal  of  the  judgment,  and  tlierefore  advise  that  it 
be  affirmed. 

We  concur:    Foote,  C;  Hayne,  C. 

Feb  Ctjbiah.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 


C77  Cal.  160) 

Chambeblin  v.  County  of  Del  Noete.    (No.  11,076. > 
[Supreme  Count  of  CaWomia,    September  28, 1888.) 

1.  JUDGMBNT— Bt  DeFACLT—ON  OVERRULING  DBMURRER— NOTIOB  OF  DBOISION. 

Under  Code  Civil  Proc.  Cal.  §  476,  providing  that  when  a  demurrer  to  a  pleading 
is  sustained  or  overruled,  and  time  to  amend  or  answer  is  given,  the  time  begins  to 
run  from  the  service  of  notice  of  the  decision  or  order,  a  default  should  be  vacated 
where  no  notice  of  the  overruling  of  the  demurrer  has  been  served  on  defendant, 
although  the  time  given  to  amend  has  elapsed  since  the  demurrer  was  overruled. 

2.  SA.MB— Opening  Depatjlt— Discretion  of  Court. 

In  air  action  against  a  county  for  legal  services,  judgment  by  default  being  en- 
tered, after  the  overruling  of  a  demurrer  to  the  complaint,  defendant  moved  to  set 
aside  the  default,  filing  affidavits  to  the  effect  that  plaintiff  rendered  no  services 
and  was  entitled  to  nothing ;  that  the  only  member  of  the  then  board  of  supervisors 
who  knew  of  the  transaction  resided  15  miles  from  the  county-seat  and  the  resi- 
dence of  the  district  attorney,  and  had  no  means  of  communicating  with  the  latter 
verbally  until  three  days  prior  to  the  rendition  of  the  judgment;  and  that  during 
those  three  days  he,  the  said  district  attorney,  was  busily  engaged  at  the  meetings 
of  the  board,  having  an  unusual  amount  of  important  business  to  attend  to,  engag- 
ing all  his  office  hours  and  part  of  the  nights ;  whereby  he  did  not  have  time  to  and 
did  not  consult  with  said  member  of  the  board  about  the  defense  of  the  action. 
Held,  that  the  trial  court  did  not  abuse  its  discretion  by  vacating  the  default. 

Commissioners'  decision.  In  bank.  Appeal  from  superior  court,  Del  ^orte 
county;  James  E.  Murphy,  Judge. 

Action  by  J.  D.  H.  Chamberliu  against  the  county  of  Del  Norte,  for  money 
due  for  legal  services.  From  an  order  vacating  a  judgment  by  default  plain- 
tifP  appeals.    In  support  of  the  motion  to  vacate,  it  was  shown  that  John  N. 
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McVey,  the  only  member  of  the  board  of  supervisors  who  was  a  member 
when  the  trai)saction  in  controversy  took  place»  lived  at  a  distance  of  15  miles 
from  the  county-seat  and  residence  of  the  district  attorney,  and  had  not  had 
an  opportunity  of  consulting  with  him  until  three  days  prior  to  the  entering 
of  the  default;  during  wliich  time  the  district  attorney  was  engaged  during 
all  his  office  hours,  and  was  even  compelled  to  work  nights,  at  a  session  of  the 
board  at  which  an  unusually  large  amount  of  important  business  was  trans- 
acted, and  did  not,  therefore,  consult  with  said  member  until  after  the  defa\ilt 
was  entered.  McVey  also  made  alfidavit  tliat  the  board  had  a  good  defense, 
and  in  fact  owed  plaintiff  nothing. 

/.  F,  McQowan,  K,  W.  Miller,  and  J.  2>.  H.  Chamberlin,  {pro  se,)  for  ap- 
pellant. Oeo.  A.  Johnson,  Atty.  Gen.,  i.  F.  Cohurn,  Dist.  Atty.,  i.  F, 
Cooper,  and  Sawyer  (&  Burnett,  for  respondent. 

BelcheK.  C.  C.  This  action  was  commenced  on  the  24th  day  of  December, 
1884,  to  recover  the  sum  of  .$500  for  legal  services  alleged  to  have  been  ren- 
dered by  the  plaintiff  at  the  request  of  defendant,  and  a  general  demurrer  was 
interposed  to  the  complaint.  The  demurrer  was  overruled  on  the  15th  day  of 
January,  1885,  and  the  defendant  was  given  20  days  from  that  date  in  which 
to  file  its  answer.  It  does  not  appear  from  the  record  that  any  notice  of  this 
order  overruling  the  demurrer  was  ever  served  upon  the  defendant.  No  an- 
swer was  filed  up  to  the  5th  day  of  February,  and  on  that  day  the  clerk  of  the 
court  entered  a  default  and  a  judgment  against  the  defendant  for  the  amount 
prayed  for  in  the  complaint,  with  costs.  On  the  same  day,  on  motion  of  the 
district  attorney,  an  order  was  made  by  the  court  giving  the  defendant  10  daya 
from  that  date  in  which  to  prepare  affidavits  and  move  to  set  aside  the  de> 
fault  and  to  vacate  the  judgment.  Within  the  time  allowed  the  defendant^ 
upon  notice  and  affidavits,  moved  to  have  the  default  set  aside  and  the  judg- 
ment vacated;  and  on  the  18th  day  of  February  the  motion  was  heard  and 
granted  by  the  court,  upon  condition  that  defendant  pay  to  plaintiff  the  sum 
of  $25,  and  all  of  the  costs  which  had  then  accrued.  From  this  order  the 
plaintiff  appealed. 

1.  Section  476  of  the  CJode  of  Civil  Procedure  provides  that  "when  a  de 
murrer  to  any  pleading  is  sustained  or  overruled,  and  time  to  amend  or  an- 
swer is  given,  the  time  so  given  runs  from  the  service  of  notice  of  the  decision 
or  order."  If  tlie  notice  required  by  this  section  was  not  given  or  waived, 
the  time  to  answer  had  not  expired  when  the  default  was  entered,  and  for  that 
reason  the  motion  should  have  been  granted.  And  if  the  notice  was  given  or 
waived  the  appellant  should  have  made  that  fact  to  appear  in  the  record. 

2.  Applications  to  set  aside  defaults  are  addressed  to  the  sound  legal  discre- 
tion of  the  trial  court,  and,  if  granted,  the  orders  are  never  disturbed  by  thi& 
court,  except  in  cases  of  gross  abuse.  Roland  v.  Kreyenhagen,  18  Cal.  455; 
Hoioe  V.  Independence  Co,,  29  Cal.  73;  Watson  v.  Railroad  Co.,  41  Cal.  20; 
Cameron  v.  Carroll,  67  Cal.  500,  8  Pac.  Rep.  45.  We  see  no  clear  abuse  of 
discretion  here.  The  affidavit  of  merits  was  sufficient,  and  the  other  affidavits 
show  at  least  plausible  reasons  why  the  answer  was  not  filed  within  the  time 
allowed.     We  advise  that  the  order  be  affirmed. 

We  concur:    Foote,  C;  Hayne,  C. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion  the  order  Is 
affirmed. 
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(20  Ner.  203) 

KuEHN  V.  Paroni.    (No.  1,280.) 
{Supreme  Court  of  Nevada,    October  16, 1888.) 

1.  Attachmbnt— Dissolution— D18OLAIMBK. 

On  a  motion  to  dissolve,  where  plaintiff  had  levied  two  attachments,  his  counsel 
stated  that  plaintiff  claimed  nothing  under  the  second  writ.  Held,  that  such  state- 
ment was  a  confession  of  error,  and  the  second  writ  should  have  been  discharged. 

2.  Same— Motion  to  Dissolve— Affidavits. 

Where  an  attachment  issued  under  Civil  Prac.  Act,  $  128,  amended  by  St.  Nev. 
1887,  p.  55,  allowing  the  writ  where  the  liability  was  criminally  incurred,  an  affi- 
davit denying  the  averments  of  plaintiff's  complaint  constituting  the  cause  of  ac- 
tion will  not  support  a  motion  to  dissolve,  as  that  would  necessitate  a  decision  on 
the  merits. 
8.  Same— When  Lies— In  Action  for  Tort— Statutes— Retroactive. 

After  defendant  had  violated  plaintiff's  daughter,  causing  the  iniury  complained 
of,  but  before  action  brought.  Civil  Prac.  Act,  §  123,  was  amended  by  St.  Nev. 
1887,  p.  55,  so  as  to  allow  an  attachment  where  the  liability  was  criminally  incurred. 
Heldy  that  the  amendment  applied  to  plaintiff's  demand,  though  the  cause  of  action 
arose  before  the  amendment. 
•4.  Same— Rape— Civil  Action. 

Under  Civil  Prac.  Act  Nev.  $  123,  amended  by  St.  1887,  p.  56,  allowing  an  attach- 
ment where  the  liability  was  criminally  incurred,  an  attachment  will  lie  where  the 
cause  of  action  arose  out  of  a  rape  on  plaintiff's  daughter. 

Appeal  from  district  court,  Eureka  county;  A.  L.  Fitzgerald,  Judge. 
Wren  <&  Cheney,  for  appellant.     Baker  &  Wines,  Henry  Rives,  and  R.  M* 
Beatty,  for  respondent. 

Belknap,  J.  This  is  an  appeal  from  orders  refusing  to  discharge  attach- 
ments levied  under  two  separate  writs  issued  in  the  above  entitled  cause. 
At  the  hearing  in  the  district  court  counsel  for  plaintiff  objected  to  the  con- 
sideration of  the  motion,  upon  the  ground  that  it  was  made  after  the  time  for 
answering  had  expired  and  after  an  answer  had  in  fact  been  filed,  and  added, 
as  an  additional  reason,  that  the  sheriff  had  been  directed  to  discharge  the 
second  writ  of  attachment,  **and  that  one  of  the  parties  garnished  under  the 
second  writ  had  been  notified  that  it  had  been  discharged,  but  that  the  others 
had  not,''  and  that  plaintiff  claimed  nothing  under  this  writ. 

We  are  not  advised  of  the  alleged  defects  of  the  writ  further  than  appear 
in  the  notice  of  the  motion,  nor  are  they  now  a  subject  of  consideration.  The 
statement  of  counsel  was  equivalent  to  a  confession  of  error,  and  upon  this 
admission  the  attachment  levied  under  the  defective  writ  should  have  been 
discharged.  It  is  no  answer  to  this  conclusion  th«it  the  objection  to  the  at- 
tachment was  made  after  the  answer  was  filed,  because  the  admission  involved 
the  merits,  and  was  a  waiver  of  this  defense.  If  we  have  attributed  a  more 
serious  result  to  the  statement  of  counsel  than  was  intended,  our  conclusion 
must  remain  unchanged,  for  the  following  reason :  At  the  time  of  the  hear- 
ing of  the  motion  some  of  the  property  of  defendant  had  been  levied  upon, 
and  was  held  under  this  writ.  If  nothing  was  claimed  under  it,  the  writ  was 
at  least  supertiuous,  and  defendant  was  entitled  to  have  the  attachment  levied 
under  it  discharged.  The  preliminary  objection  to  a  consideration  of  the  mo- 
tion to  discharge  the  attachments  under  each  of  the  writs  was  based  upon  the 
following  provisions  of  the  statute:  "The  defendant  may  also,  at  any  time 
before  the  time  for  answering  expires,  apply,  upon  motion,  upon  reasonable 
notice  to  the  plaintiff,  to  the  court  in  which  the  action  is  brought,  or  to  the 
judge  thereof,  for  the  discharge  of  the  attachment,  on  the  ground  that  the 
writ  was  improperly  issued."  Gen.  St.  §  3163.  The  assignments  of  error 
affecting  the  proceedings  under  the  other  writ  raise  the  question  of  the  right 
to  have  a  writ  of  attachment  in  this  case,  and  for  the  purpose  of  determining 
the  questions  made  we  shall  waive  the  consideration  of  the  preliminary  stat- 
utory objection. 

v.l9p.no.ll— 18 
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1.  The  complaint  charges  a  forcible  violation  of  plalntiff^s  daughter,  ander 
circumstances  amounting  to  rape,  and  alleges  that  by  reason  thereof,  and  in* 
juries  proceeding  therefrom,  plaintiff  has  been  damnified,  etc.  Section  123 
of  the  civil  practice  act,  as  amended,  provides,  among  other  matters,  that  a 
writ  of  attachment  may  issue  "where  a  defendant  has  fraudulently  or  crim- 
inally contracted  the  debt,  or  incurred  the  obligation  for  which  suit  has  been 
commenced."  St.  1887.  p.  55.  The  liability  was  criminally  incurred,  be- 
cause incurred  in  the  perpetration  of  a  crime,  to-wit,  a  rape,  and  a  case  is 
presented  by  the  complaint  in  which  the  statute  allows  an  attachment.  But 
appellant^s  objection  under  this  head  goes  to  the  merits  of  the  case.  An  affi- 
davit was  filed  in  support  of  the  motion,  denying  the  general  facts  constitut- 
ing the  cause  of  action  set  forth  in  the  complaint.  A  motion  to  dissolve, 
supported  by  this  proof,  was  denied.  The  cause  was  afterwards  tried  upon 
the  issues  raised  by  the  ple^idings,  resulting  in  a  disagreement  of  the  jury. 
Thereupon  the  motion  to  dissolve  was  renewed  upon  the  testimony  ^adduced 
at  the  trial.  The  question  thus  presented  could  not  properly  be  raised  upon 
a  motion  to  dissolve  the  attachment.  The  rule  is  thus  stated  in  Herrmann 
V.  Amedest  30  La.  Ann.  393:  "On  the  rule  to  dissolve  an  attachment,  the  de-  . 
fendant  in  the  suit  may  put  at  issue,  and  require  to  be  passed  on,  any  of  the 
allegations  of  the  plaintiff's  affidavit,  on  which  the  writ  of  attachment  itself 
legally  rests;  and  when  such  allegations  are  thus  put  at  issue,  the  plaintiff 
must  prove  them  to  be  true.  On  such  a  rule,  however,  no  allegation  or  fact 
involving  the  merits  of  the  case  will  be  considered."  See,  also,  Olmstead  v. 
Hivers,  9  Neb.  234,  2  N.  W.  Rep.  366;  Branson  v.  SJiinn,  13  N.  J.  Law,  250; 
Miller  v.  Chandler,  29  La.  Ann.  88;  Drake,  Attachm.  §  418. 

2.  The  order  is  also  attacked  upon  the  ground  that  the  amendment  made 
in  1887  to  the  attachment  law  is  inapplicable  to  the  present  case.  The  objec- 
tion proceeds  upon  the  theory  that  the  cause  of  action  sued  upon  accrued  prior 
to  February  14,  1887,  the  date  of  the  approval  by  the  governor  of  the  amend- 
atory act;  and  in  support  of  the  position  the  principle  of  construction  is  in- 
voked that  new  statutes  apply  to  new  cases.  A  sufficient  answer  to  this  po- 
sition, in  the  first  place,  is  that  the  cause  of  action  set  forth  in  the  complaint 
did  not  accrue  on  the  9th  day  of  January,  1887,  by  reason  of  the  criminal  as- 
sault upon  the  plaintiff's  daughter.  This  is  matter  of  inducement.  The  cause 
of  action  arose  from  expenses  incurred  and  services  lost  in  consequence  of  de- 
fendant's wrongful  act,  and  these  damages  accrued,  in  part  at  least,  after  the 
amendment  became  a  law.  In  the  second  place,  if  the  cause  of  action  had  ac- 
crued at  the  time  the  amendment  became  a  law,  the  principle  of  construction 
referred  to  would  not  be  violated  by  the  application  of  the  amended  statute  to 
the  present  case.  New  statutes,  regulating  procediu:e,  do  not  always  apply  to 
pending  cases,  but  are  always  applicable  to  new  ones,  unless  expressly  ex- 
empted, or  where  an  existing  right  would  be  injured  or  prejudiced.  The  pres- 
ent action  having  been  brought  after  the  amendment  became  a  law,  it  is  a  new 
case  within  the  meaning  of  the  rule.  And  in  the  third  place,  if  the  amend- 
ment were  inapplicable  in  the  present  case,  the  right  to  proceed  by  attachment 
would  be  denied  in  all  cases  in  which  the  cause  of  action  had  accrued  at  the 
time  of  its  enactment.  The  reason  for  this  conclusion  is  that  the  attachment 
laws  of  this  state  have  always  required  the  plaintiff,  or  some  one  in  his  behalf, 
to  make  a  preliminary  affidavit  alleging  the  existence  of  certain  facts  in  relalioD 
to  the  amount  and  nature  of  his  claim,  and  the  purpose  of  the  attachment,  in 
order  to  obtain  the  writ.  Affidavits  of  this  nature  were  required  by  the  cus- 
tom of  London,  and  have  generally  been  incorporated  into  the  attachment  laws 
established  by  the  different  states  of  the  Union.  Drake,  Attachm.  §§  &^B4« 
The  adoption  of  the  amendment  operated  as  a  repeal  of  this  portion  of  the  orig- 
inal law ;  yet  the  legislature,  by  prescribing  a  different  affidavit  in  the  amend- 
atory law,  manifested  its  intention  to  preserve  this  feature.  Since  the  writ 
cannot  issue  unless  the  statutory  affidavit  be  filed,  a  plaintiff,  whose  cause  of 
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action  accrned  prior  to  the  adoption  of  the  amendment,  could  not  have  the 
writ,  because  there  would  be  no  statutory  affidavit  available  to  him,  the  affi- 
davit under  the  original  law  beinir  repealed,  and  that  contained  in  the  amend- 
atory law  being  inapplicable.  Proceedings  by  attachment  have  been  author- 
ized by  our  laws  ever  since  the  organization  of  the  state.  It  would  be  unrea- 
sonable in  the  legislature  to  surprise  creditors*  and  disappoint  their  well- 
founded  expectations  by  suddenly  depriving  them  of  the  remedy  in  all  cases 
where  the  cause  of  action  bad  accrued,  and  at  the  same  time  enlarging  the 
remedy  in  all  cases  thereafter  to  accrue.  It  is  enough  to  say  that  no  such  re- 
sult was  contemplated.  It  is  ordered  that  the  orders  of  the  district  court  re- 
fusing to  discharge  attachments  levied  under  the  writ  issued  October  19. 1887, 
be  affirmed,  and  that  the  orders  refusing  to  discharge  attachments,  levied 
under  the  writ  issued  November  25,  1887,  be  reversed,  and  the  district  court 
be  directed  to  discharge  said  last-mentioned  attachments.  It  is  further  or^ 
dered  that  the  costs  be  taxed  equally  against  the  parties. 


(77  Cal.  156) 

Bx  parte  Sternbs.    (No.  20,423.) 
(Supreme  Court  of  California.    September  28, 1888.) 

1.  Contempt— Judgment— Collateral  Attack — Habeas  Corpus. 

The  judgment  convlctiDg  petitioner  of  contempt  recited  that  a  writ  of  Ziobeoa 
c&rpvs  was  duly  served  upon  petitioner,  reqniring  him  to  produce  the  body  of  the 
person  therein  named ;  that  petitioner  made  return  that  such  person  was  not  in  his 
custody  at  the  time  of  the  issuance  or  service  of  the  writ;  whereupon  the  judge 
proceeded  to  take  testimony  as  to  said  matter;  and,  it  appearing  that  such  person 
was  in  his  custody,  and  that  it  was  in  his  power  to  produce  him  when  the  writ  was 
served,  and  the  hearing  having'  been  continued  to  enable  him  to  produce  the  body 
of  such  person,  which  he  had  failed  to  dOj  he  was  therefore  adjudged  guilty  of  con- 
tempt. JSeld  that,  as  the  court  had  jurisdiction  to  render  the  judgment,  it  could 
not  be  collateraUy  attacked,  in  a  ftabea^  corpus  proceeding,  by  showing  that  the 
person  required  to  be  produced  was  not  in  petitioner's  custody,  and  that  the  writ 
was  not  duly  served  on  petitioner. 

2.  Same— Pbocbdube— Apvidavit  of  Facts  Showing  Contempt. 

Failure  to  produce  the  required  person  in  obedience  to  the  writ  was  a  contempt 
committed  in  the  face  of  the  court,  and  no  affidavit  of  the  facts  constituting  the  con- 
tempt was  necessary  to  give  the  court  knowledge  thereof,  and  jurisdiction  to  pun- 
ish it. 

In  bank.    Application  for  writ  of  habeas  corpus.    Conviction  had  in  su- 
perior court,  Nevada  county;  J.  M.  Walling,  Judge. 
E,  A.  Forbes  and  A,  L.  Hart,  forj)etitioner.     Hale  <&  Craig,  for  respondent. 

Fatbrson,  J.  From  the  stipulation  filed  herein  it  appears  the  petitioner 
could  prove,  if  permitted  to  do  so,  that  at  the  time  of  the  issuance  of  the  writ 
of  habeas  corpus  commanding  him  to  produce  the  body  of  one  Ah  Fong,  said 
Ah  Fong  was  in  the  actual  custody  of  one  W.  H.  Lee.'in  the  county  of  Yuba, 
and  that  at  the  time  of  the  service  of  the  writ  upon  petitioner  said  Ah  Fong 
was  in  the  actual  custody  of  the  sheriff  of- Yuba  county,  .it  Marys ville,  and 
therefore  out  of  the  jurisdiction  of  tlie  superior  court  of' Nevada  county  on  a 
habeas  corpus  proceeding  (article  6,  §  5,  Const.;)  that  the  original  writ  was 
not  delivered  to  petitioner,  who  is  a  deputy  sheriff  of  Yuba  county,  as  required 
by  Pen.  Code,  §  1478;  that,  after  service  of  an  imperfect  copy  of  the  writ  upon 
him,  he  demanded  of  the  sheriff  of  the  county  of  Yuba  the  delivery  to  him  of 
the  custody  of  Ah  Fong,  that  he  might  comply  with  the  command  of  the  court, 
but  said  sheriff  refused,  and  has  always  refused,  to  permit  him  to  take  said 
Ah  Fong  into  his  custody;  and  that  *'the  said  court  adjudged  that  the  said 
Stemes  had  the  actual  custody  of  the  said  Ah  Fong,  and  willfully  refused  to 
produce  him  in  said  court,  without  any  trial  of  said  fact,  or  any  charge  upon 
that  subject  having  been  made,  or  any  warrant  or  attachment,  notice  or  or- 
der to  show  cause  having  been  issued,  or  any  opportunity  for  the  said  Stemes 
to  be  heard  upon  the  said  question,  without  any  trial  and  without  any  evi- 
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dence.**  The  stipulation  aforesaid  was  made  at  the  hearing  to  aid  the  court 
in  the  dispatch  of  its  business ;  counsel  for  respondent  objecting,  however, 
that  no  evidence  could  be  received  in  this  matter  to  contradict  or  impeach  the 
recitals  and  findings  contained  in  the  judgment  of  the  superior  court.  The 
judgment  of  conviction,  upon  which  respondent  relies  as  a  conclusive  answer 
to  tiie  petition  and  return  to  the  writ  herein,  sets  forth  a  copy  of  the  petition 
upon  which  the  writ  was  issued  out  of  the  superior  court  commanding  the 
production  of  the  body  of  the  said  Ah  Fong,  a  copy  of  the  writ,  and  concludes 
as  follows:  "And  [said  writ]  having  on  said  5th  day  of  April,  1888,  been 
duly  served  upon  George  H.  Sternes  at  Nevada  township,  Nevada  county, 
Oal.;  and  said  matter  having  on  the  6th  day  of  April,  1888,  been  at  there- 
quest  of  said  Sternes  continued  for  hearing  until  10  o'clock  A.  M.,  April  7, 
1888;  and  on  said  last-named  date  said  Sternes  having  appeared  in  said  court 
and  made  and  tiled  in  said  court  his  return  to  said  writ,  in  which  return  it 
was  alleged,  among  other  things,  that  said  Sternes  was  the  person  named 
John  Doe  in  said  writ;  that  said  Ah  Fong  was  not  in  his  custody  or  under 
his  control  at  the  time  of  the  issuance  of  or  the  service  of  said  writ  upon  him; 
and  said  judge  having  thereupon  proceeded  to  take  testimony  as  to  said  mat- 
ter, and  it  appearing  therefrom  to  the  satisfaction  of  said  judge  that  said  Ah 
Fong  was  in  the  custody  and  under  the  control  of  said  Sternes  at  the  time  of 
the  issuance  and  service  upon  him  of  said  writ,  and  that  It  was  within  the 
power  of  said  Sternes  to  produce  the  body  of  said  Ah  Fong  in  obedience  to 
said  writ  at  the  time  of  service  of  said  writ  upon  him;  and  said  judge  having 
thereupon  continued  the  further  hearing  of  said  matter  until  Monday,  April 
9,  1888,  at  2  o'clock  P.  M.,  at  the  request  of  said  Sternes,  to  enable  him  to 
produce  the  body  of  said  Ah  Fong  before  saicf  judge  in  obedience  to  said  writ:- 
now,  on  this  day  last  aforesaid,  said  George  H.  Sternes  having  appeared  be- 
fore said  judge,  and  having  failed  to  produce  the  body  of  said  Ah  Fong  before 
such  judge  in  obedience  to  said  writ,  it  is  therefore  adjudged  that  said  George 
H.  Sternes  is  guilty  of  contempt  of  said  court,"  etc. 

We  understand  counsel  for  petitioner  to  admit  that  the  functions  of  the 
writ  of  habeas  corpus  issued  herein  do  not  extend  beyond  an  inquiry  into  the 
jurisdiction  of  the  suj>erior  court  in  which  the  judgment  was  rendered,  and 
the  validity  of  the  process  upon  its  face;  but  he  contends  that  we  may  and 
should  inquire  whether  at  the  time  the  writ  of  habeas  corpus  was  issued  for 
the  production  of  the  body  of  Ah  Fong  he,  said  Ah  Fong,  was  held  in  actual 
custody  within  the  jurisdiction  of  the  court  issuing  it;  and,  if  it  be  determined 
tliat  he  was  not  within  the  jurisdiction  of  said  court,  the  order  made  adjudg- 
ing the  petitioner  guilty  of  contempt  was  beyond  the  jurisdiction  of  the  court, 
and  therefore  null  and  void.'  The  attack  wliich  is  made  upon  the  judgment 
of  the  superior  court  involves  an  examination  of  evidence  de  hora  the  record, 
and  is  therefore  subject  to  the  rules  applicable  to  collateral  assaults  upon  judg- 
ments in  other  cases.  One  of  the  plainest  of  these  rules  is  that  from  the  time 
of  the  service  of  process  upon  the  parties  to  the  action,  or  proceeding  the  court 
acquires  such  jurisdiction  over  them  that  its  subsequent  proceedings,  how- 
ever irregular,  are  not  void.  The  tirst  inquiry  before  the  superior  court  upon 
the  return  made  by  the  respondent  Sternes  therein  was  to  determine  the  is- 
sue as  to  whether  said  Ah  Fong  was  or  was  not  in  his  custody  or  under  his 
control  at  the  time  of  the  issuance  of  or  service  of  said  writ  upon  him,  said 
Sternes.  It  appears  from  the  judgment  that  the  judge  proceeded  to  take  testi- 
mony as  to  said  matter,  and  found  as  a  fact  that  said  Ah  Fong  was  in  the 
custody  and  under  the  control  of  said  Sternes  at  the  time  of  the  issuance  and 
service  upon  him  of  said  writ,  and  that  it  was  within  the  power  of  said  Sternes 
to  produce  the  body  of  said  Ah  Fong  in  obedience  to  the  writ  at  the  time  of 
service  of  the  writ  upon  him.  This  is  the  record  of  the  court,  acting  within 
its  legitimate  powers,  and  that  record  must  be  considered  as  speaking  the 
truth,  and  as  conclusive  until  it  has  been  in  some  way  set  aside  or  vacated. 
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No  evidence  can  be  received  to  contradict  it.  Freem.  Judgni.  Sg  126,  619; 
Lewis  V.  button,  8  How.  Pr.  103;  Cooley.  Const.  Lim.  407.  "When  juris- 
diction depends  on  a  fact  that  is  litigated  in  a  suit,  and  is  adjudged  in  favor 
of  that  party  who  avers  jurisdiction,  then  the  question  of  jurisdiction  is  ju- 
dicially decided,  and  the  judgment  record  is  conclusive  evidence  of  jurisdic- 
tion until  set  aside,  or  reversed  by  a  direct  proceeding."  (Bloom  v.  Burdick, 
1  Hili,  138;)  and  it  has  been  held  in  this  stiite  that  even  "an  inferior  board 
may  determine  conclusively  its  own  jurisdiction  or  power  by  adjudicating  the 
existence  of  facts  upon  the  existence  of  which  its  jurisdiction  or  power  de- 
pends, "  (/7i  re  Grace  Street,  61  Cal.  453.  See,  also,  Segee  v.  Thomas,  3  Blatchf . 
20;  Ex  parte  Cottrell,  59  Cal.  421. )  The  court  further  found  that  the  writ  is- 
sued on  the  5tli  day  of  x\pril,  1888,  had  been  duly  served  upon  George  H. 
Sternes,  at  Nevada  township,  Neva«Ja  county,  Cal.  There  being  nothing  in 
the  record  to  contradict  this  finding  of  the  court,  it  is  conclusive,  and  no  evi- 
dence can  be  received  to  contradict  it.  If  the  process,  or  the  manner  in  which 
it  was  served,  is  irregular,  the  jurisdictional  infirmity  can  be  cured  only  by 
some  proceeding  in  the  court  where  action  is  pending,  or  by  appesil.  Dorente 
V.  Sullimn,  7  Cal.  279;  Feck  v.  Strauss,  38  Cal.  685. 

The  failure  of  Sternes  to  produce  the  body  of  Ah  Fong,  as  the  court  found 
be  had  the  power  to  do,  before  the  court  in  obedience  to  the  writ,  was  a  con- 
tempt committed  in  the  face  i)f  the  court,  and  no  affidavit  of  the  facts  consti- 
tuting the  contempt  was  necessai^  to  give  the  court  knowledge  thereof.  In 
re  Robb,  64  Cal.  431, 1  Pac.  liep.  881.  An  order  to  show  cause  or  notice  of  a 
motion  for  an  attachment  would  not  have  served  Sternes  any  useful  purpose. 
He  had  an  opportunity,  as  shown  by  the  judgment,  to  explain  the  circum- 
stances of  his  failure  to  obey  the  writ,  and  the  court  was  not  in  duty  bound 
to  accept  as  true  his  return  to  the  writ.  The  court  may  have  erred  in  its  pro- 
ceedings subsequent  to  the  issuance  and  service  of  the  writ,  and,  by  a  misap- 
prehension of  the  facts  or  misconstruction  of  the  evidence,  have  done  the  pe- 
titioner here  a  great  injustice;  but,  so  long  as  that  court  permits  its  record  to 
remain  as  it  is,  other  courts  must  treat  it  as  the  action  of  that  court,  and  as 
conclusive  upon  all  the  matters  decided  by  it,  and  essential  to  its  judgment. 
JUliis  v.  Inhabitants  of  Madison,  13  Me.  312;  Watson  v.  Balch,  1  Pac.  Rep. 
775.    The  petitioner  is  remanded  to  the  custody  of  the  sheriff. 

TVe  concur:  Searls,  C.  J.;  McFarland,  J.;  SHABPSTiiiN,  J.;  Thorn- 
ton, J.;  McKlNSTKY,  J. 


(77  Cal.  190) 

Goss  et  al.  v,  Helbing  et  al.    (No.  9,795.) 
iSujyreme  Court  of  California^    October  6, 1888.) 

1.  Mbohanic'8  Li bn— Liability  of  Owner— Contract  op  Agent. 

Where  one  in  charge  of  water- works,  and  having  the  management  thereof,  pur- 
chases a  pump  for  use  in  such  works,  nothing  being  said  as  to  his  acting  for  any 
one  else,  the  owners  of  the  water-works  arc  liable  for  the  price  of  the  pump. 

2.  Same — Property  Subject  to. 

A  pump  placed  in  the  basement  of  a  building  and  planted  down  on  the  ground, 
and  connected  to  pipes  belonging  to  water-works,  so  as  to  admit  steam  and  water, 
is  sufficiently  affixed  to  the  water- works  to  bring  it  within  the  California  lien  law. 
8.  Same — Ownership  op  Property— Admissions  in  Pleading. 

"Where  certain  defendants  in  an  action  to  foreclose  a  mechanic's  lien  admit  in 
their  answer  that  they  are  owners  of  the  property  incumbered  by  the  lien,  they 
will  be  regarded  as  owners  on  appeal,  though  the  facts  in  the  findings  show  that 
their  interest  was  held  merely  for  security  of  money. 

In  bank.    Appeal  from  superior  court,  city  and  county  of  San  Francisco; 
M.  A.  Edmonds,  Judge. 

R,  Percy  Wright,  for  appellant.     C.  E,  Royce,  for  respondents. 

Per  Curiam.    The  plaintiffs  brought  their  action  for  the  foreclosure  of  a 
mechanic's  lien  for  the  price  of  a  certain  pump  alleged  to  have  been  sold  and 
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delivered  to  the  defendants,  to  be  used  in  the  Starlight  Water-Works,  and  the 
court  gave  judgment  accordingly.  It  appears  from  the  evidence  that  the  de- 
fendant Louis  Helbing  was  in  chai'ge  of  the  water- works,  and  had  the  manage- 
ment thereof.  And  we  think  that  under  the  circumstances  he  must  be  held 
to  have  had  authority  to  make  the  purchase  in  question.  The  pump  was  sold 
and  delivered  to  him  for  use  at  the  works  without  anything  being  said  as  to 
his  acting  for  anybody  else.  But  if  he  was  in  fact  acting  for  somebody  else 
there  would  be  no  difficulty  in  holding  the  undisclosed  principal  liable  when 
discovered.  For  whom,  then,  was  he  acting  as  agent?  We  think  that  he 
must  be  held  to  have  acted  for  the  owners  of  the  property.  The  evidence 
shows  that  Helbing  and  his  wife  were  the  real  owners.  The  deed  to  Wright 
and  Winter  was  merely  for  the  security  of  money.  They  do  not  appear  to 
have  been  otherwise  interested  in  tlie  property,  or  to  have  taken  any  part  in 
the  management  of  the  same.  The  findings,  though  not  very  skillfully  drawn, 
sufficiently  "Show  the  above  facts.  Wright  and  Winter  must,  for  the  purposes 
of  this  appeal,  be  taken  to  have  been  owners  of  the  property,  for  their  answer 
admits  that  fact.  80  far  as  the  ownership  is  concerned  the  findings  must  be 
taken  to  relate  to  the  issues  raised  by  the  Helbiugs.  The  thing  sold,  if  af- 
fixed to  the  other  worlds,  came  within  the  lien  law.  DonaJvae  v.  Cromartie, 
21  Gal.  80.  Ami  we  think  upon  the  evidence  it  must  be  considered  as  so  af- 
fixed. It  was  placed  in  the  bitsement  of  the  building  and  *' planted  down  on 
the  ground  and  connected  to  pipes  so  as  to  admit  the  steam  and  water." 
Civil  Code,  §  660.     The  judgment  and  order  appealed  from  are  affirmed. 


ai  Cal.  IM) 

Wise  v.  Hoqan.    (No.  11,147.)i 

{Stijyreme  Court  of  California.    October  4, 1888.) 

1.  EXBGUTOBS  AND  ADMINISTRATORS  —  ACTION   AGAINST —UNOEBTAJNTT  — WaIVBB  OF 

Defects. 

Ck>de  Civil  Proc.  Cal.  |  454,  provides  that  a  party  suing  on  an  account  need  not 
set  forth  specifioally  the  items  of  indebtedness,  and  if  the  defendant  is  not  satisfied 
with  the  general  allegation  he  xnav,  within  five  days,  demand  a  copy  of  the  plain- 
tiff's account.  Held,  that  a  defendant,  who  has  not  taken  advantage  of  such  pro- 
vision, cannot  obiect  by  demurrer  that  the  complaint  is  insufficient,  as  not  specify- 
ing the  separate  items  of  indebtedness;  and  the  fact  that  the  defendant  is  sued  as 
an  administrator  makes  no  exception  to  the  rule. 

2.  Same— Description  op  Claim— Limitation  of  Action. 

A  complaint  in  an  action  on  an  account  against  an  administrator,  stating  that  the 
services  were  rendered  between  two  particular  dates,  is  not  defective  on  the  ground 
that  a  part  of  the  claim  might  be  bari-ed  by  the  statute  of  limitations,  and  that  an 
administrator  is  forbidden  by  Code  Civil  Proc  Cal.  $  1499,  to  allow  any  claim  thus 
barred ;  since,  the  claims  not  appearing  on  the  face  of  the  complaint  to  have  been 
barred,  the  question  could  be  determined  on  the  trial,  and  the  complaint  need  not 
state  whether  or  not  the  claims  were  barred. 

8.  Same — ^Allegation  of  Presentment. 

Code  Civil  Proc.  Cal.  §§  1491, 1493,  provides  that  notice  of  ten  or  four  months,  ac- 
cording to  the  value  of  the  estate,  shall  be  given  to  creditors  of  a  decedent^  s  estate 
to  present  their  claims,  and  all  claims  not  presented  within  the  time  shaU  be  barred. 
Section  1500  makes  the  proper  presentation  of  the  claim  necessary  to  entitle  the 
creditor  to  maintain  an  action  thereon.  Held,  that  an  allegation  in  a  complaint  in 
such  an  action  that  the  claim  was,  "on  the  25th  day  of  July,  18S4,  duly  presented 
within  ten  months  next  following  and  succeeding  the  first  publication  of  notioe  to 
creditors,  "would  not  be  held  defective  on  general  demurrer,  as  failing  to  state  that 
the  claim  was  presented  in  time. 

4.  Same— Pleading  Non-Payment. 

The  complaint,  having  stated  that  the  claim  was  not  paid  by  deceased,  and  that 
it  was  presented  to  the  administrator  and  rejected,  is  not  defective  for  omitting  to 
allege  non-payment  by  the  latter,  as  such  fact  will  be  presumed  from  his  rejection 
of  the  claim. 

1  Reversing  Wise  v.  Hogan,  18  Paa  Rep.  784. 
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6.  Same— Limitation  of  Action— Dbmubrbr. 

An  objection  that  the  claim  in  a  complaint  is  barred  by  the  statute  of  limitations 
cannot  be  taken  by  demurrer,  unless  it  appears  on  the  face  of  the  oomplaint  that 
the  claim  is  thus  barred.* 

In  bank.    Ou  rehearing.    For  former  opinion,  see  18  Pac.  Rep.  784. 

Works,  J.  This  cause  wjas  affirmed  upon  an  opinion  of  the  commission. 
A  rehearing  was  granted,  and  further  argument  has  been  heard.  In  the 
former  opinion  the  cause  was  affirmed  on  the  ground,  stated  in  general  terms, 
that  the  complaint  was  ambiguous  and  uncertain,  and  the  demurrer  thereto, 
on  that  ground,  properly  sustained.  The  objection  made  to  the  complaint  in 
this  respect  is  in  substance  that  the  indebtedness  is  alleged  in  general  terras, 
the  items  and  amounts  not  being  speciflcally  stated.  Upon  further  consider- 
ation we  are  of  the  opinion  that  this  objection  was  not  well  taken.  It  has 
been  repeatedly  held  by  this  court  that  a  party  suing  upon  an  account  need 
not  set  forth  specifically  the  items  of  the  indebtedness,  and  the  Code  so  pro- 
vides. Code  Civil  Proc.  §  454;  Tool  Co.  v.  Prader,  32  Cal.  634;  Tompkins 
V.  Mahoney,  Id.  231.  See,  also,  McKinney  v.  McKinney,  12  How.  Pr.  23. 
If  the  defendant  is  not  satisfied  with  the  general  allegation  of  indebtedness, 
the  Code  expressly  provides  a  remedy.  He  may,  within  five  days,  demand  a 
copy  of  the  plaintiff's  account.  Code  Civil  l^oc.  §  454.  If  he  fails  to  avail 
himself  of  the  right  thus  given  him,  he  cannot  be  heard  to  say  that  the  com- 
plaint is  insufficient  on  the  ground  of  uncertainty  in  that  respect.  Tool  Co. 
V.  Prader.  supra.  We  know  of  no  reason  why  an  administrator  should  not 
be  bound  by  this  rule  of  practice. 

It  is  further  urged  against  the  sufficiency  of  the  complaint  that  it  does  not 
show  such  a  claim  as  the  administrator  could  have  allowed,  for  the  reason 
that  the  allegation  being  that  the  services  were  rendered  "b(^tween  the  1st 
day  of  January,  1870,  and  the  11th  day  of  October,  1883,"  the  whole  or  a 
part  of  the  claim  might  have  been  barred  by  the  statute  of  limitations,  at  the 
time  the  claim  was  presented  for  allowance.  An  administrator  is  expressly 
forbidden  by  statute  to  allow  a  claim  that  is  barred  by  the  statute  of  limita- 
tions. Code  Civil  Proc.  §  1499.  This  claim  did  not  appear  on  its  face  to  be 
barred.  The  administrator  might  have  refused  to  allow  it  on  the  ground 
that  the  statute  had  in  fact  run  against  it.  If  upon  suit  being  brought  it  ap- 
peared that  the  claim  was  in  fact  barred,  his  refusal  to  allow  it  would  thus 
be  justified,  and  the  claimant  could  not  recover.  But  this  is  a  matter  to  be 
determined  at  the  trial;  the  claim  not  appearing  on  its  face  to  have  been 
barred  when  presented.  The  fact  that  it  did  not  show  whether  it  was  or  was 
not  barred  would  not  defeat  a  recovery.  Therefore  this  objection  to  the  com- 
plaint was  not  well  taken. 

It  is  claimed  that  the  complaint  is  insufficient  in  that  it  fails  to  allege  the 
presentation  of  the  claim  in  time.  The  allegation  is  that  the  claim  was  "on 
the  25th  day  of  July,  1884,  duly  presented  within  ten  months  next  following 
and  succeeding  the  first  publication  of  notice  to  creditors."  It  is  provided  by 
statute  that  four  or  ten  months'  notice  to  creditors  must  be  given,  depending 
upon  the  value  of  the  estate,  that  all  claims  must  be  presented  within  the 
time  limited  in  the  notice,  and  that  any  claim  not  so  presented  shall  be  barred 

^  When  it  appears  on  the  face  of  a  petition  that  the  cause  of  action  is  barred  by  lim- 
itation, a  demurrer  thereto  will  be  sustained.  Merriam  v.  Miller,  (Neb.)  84  N.  W.  Kep. 
625.  But  unless  the  facts  which  render  the  statute  a  bar  ai)pear  in  the  complaint,  they 
must  be  stated  in  the  answer,  to  render  the  statute  available.  Paine  v.  Comstock, 
(Wis.)  14  N.  W  Rep.  910.  That  a  demurrer  will  not  lie  to  a  complaint,  on  the  ground 
that  the  cause  of  action  stated  therein  is  barred  by  limitation,  unless  the  facts  con- 
stituting the  bar  appear  on  the  face  of  the  complaint,  see  Kamm  v.  Bank,  (CaL)  15  Paa 
Rep.  7tt5jand  note ;  Fogg  v.  Price,  (Mass.)  14  N.  E.  Rep.  741 ;  Gathright  v.  Wheat,  (Tex.) 
9  S.  W.  Rep.  7(J. 

In  general,  as  to  how  the  statute  of  limitations  is  available  as  a  defehs^  see  the  note 
to  Ghathright  v.  Wheat,  supra;  note  to  Merriam  v.  Miller,  8u7>ra;  Jennings  v.  Riokard, 
(Colo.)  15  Pac.  Rep.  677;  Trebby  v.  Simmons,  (Minn.)  38  N.  W.  Rep.  698,  and  note. 
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forever.  Code  Civil  Proc.  §8  1491,  1493.  The  proper  presentation  of  the 
claim  is  necessary  to  entitle  tne  creditor  to  maintain  an  action  thereon.  Id. 
§  1500;  Bank  v.  Howland,  42  Cal.  129,  132.  So  far  as  appears  from  thia 
complaint,  the  notice  required  and  given  may  have  been  one  for  four  months, 
the  claim  may  have  been  presented  after  the  expiration  of  that  time,  and  may 
have  been  properly  rejected  for  that  reason.  But  we  are  met  with  the  claim, 
on  the  part  of  the'  appellant,  that  the  objection  urged  cannot  be  raised  by  a 
general  demurrer  for  want  of  facts.  Although  defectively  stated,  there  is  an 
allegation  of  the  presentment  of  the  claim.  The  later  decisions  of  this  court 
are  to  the  effect  that  such  an  allegation  is  sufficient  to  withstand  a  general 
demurrer,  (ffentsch  v.  Porter,  10  Cal.  555;  Coleman  v.  Woodioorth,  28  Cal. 
567;  Bank  v.  Howland,  42  Cal.  129;  Chase  v.  Evoy,  58  Cal.  348;)  and  the 
correctness  of  the  earlier  case  of  Ellissen  v.  Halleck's  ExWn,  6  Cal.  386,  hold- 
ing to  the  contrary,  is  doubted.  Following  these  cases,  we  must  hold  that  the 
complaint  was  sufllcient  in  this  respect  as  against  respondent's  demurrer. 

It  is  further  urged  that  the  complaint  is  defective  in  that  it  does  not  allege 
the  non-payment  of  the  claim  by  the  administrator.  It  is  averred  that  the 
claim  was  not  paid  by  the  deceased,  and  that  it  was  presented  to  the  admin- 
istrator and  rejected,  but  there  is  no  direct  allegation  of  non-payment  by  him. 
It  is  Srmly  settled  in  this  state  that  an  averment  of  non-payment  is  neces- 
sary to  the  sufficiency  of  a  complaint  for  money  claimed  to  be  due  on  con- 
tract. Davanay  v.  Eggenhoff,  43  Cal.  395;  Scrov/e  v.  Clay,  71  Cal.  123,  11 
Pac.  Rep.  882.  This  is  on  the  ground  that  the  failure  to  pay,  when  due, 
constitutes  the  breach  of  the  contract,  and  gives  a  right  of  action.  In  this 
class  of  cases  we  deem  it  sufficient  to  allege  non-payment  by  the  deceased, 
and  that  the  claim  has  been  properly  presented  to  and  rejected  by  the  admin- 
istrator. The  non-payment  by  the  debtor  is  a  breach  of  the  contract  and  gives 
a  cause  of  action.  The  subsequent  presentation  of  the  claim  to  the  adminis- 
trator is  made  necessary  by  the  statute  before  action  can  be  maintained,  but 
this  does  not  render  it  necessary  to  allege  that  he  has  not  paid  the  claim. 
Non-payment  by  him  should  be  presumed  from  the  alleged  fact  of  his  rejec- 
tion of  the  claim. 

There  is  the  further  objection  to  the  complaint  that  the  administrative 
characters  of  the  plaintiff  and  defendant  are  not  sufficiently  alleged.  As  to 
the  plaintiff,  the  death  of  his  intestate  is  alleged,  and,  further,  "that  on  the 
18th  day  of  June,  1884,  a  decree  was  duly  given  and  made  in  the  superior 
court  in  and  for  the  city  and  county  of  San  Francisco,  upon  which  letters  of 
administration  upon  the  estate  of  said  Tully  R.  Wise,  deceased,  were  issued 
by  the  said  superior  court,"  etc;  and  the  allegation  as  to  the  defendant  is 
in  effect  the  same.  Coupled  with  this  is  the  allegation,  as  to  each,  that  he 
duly  qualified  and  entered  upon  the  discharge  of  his  duties  as  such  administra- 
tor, and  has  ever  since  been,  and  now  is,  the  duly-qualified  and  acting  iidminis- 
trator,  etc.  This  would  seem  to  besufficient.  Code  Civil  Proc.  §  456;  Beans 
v.  EinanuellU  36  Cal.  118;  Judah  v.  Fredericks,  57  Cal.  389;  City  of  Los 
Angeles  v.  Melius,  59  Cal.  444,  450;  Riddell  v.  Harrell,  12  Pac.  Rep.  67. 

The  complaint  is  also  demurred  to  on  the  ground  that  the  claim  appeiurs  to 
be  barred  by  section  339  of  the  Code  of  Civil  Procedure.  It  is  sufficient  an- 
swer to  this  objection  to  say  that  it  does  not  appear  upon  the  face  of  the  com- 
plaint that  the  claim  is  barred,  and  that  the  objection  cannot,  therefore,  be 
raised  by  demurrer.  Smith  v.  Richmond,  19  Cal.  476;  Harmon  v.  Page,  62 
Cal.  448;  Farris  v.  Merritt,  63  Cal.  118.  It  will  be  seen  that  the  complaint 
in  this  action  is  defective  in  almost  all  its  parts;  but  while  this  manner  of 
pleading  is  objectionable,  and  should  not  be  encouraged  by  the  courts,  we  feel 
compelled,  for  the  reasons  stated,  to  hold  it  sufficient.    Judgment  reversed. 

We  concur:  Searls,  C.  J.;  Paterson,  J.;  McFarland,  J.;  Sharp- 
stein,  J. 
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(7  Mont.  686) 

Gassert  et  al.  t?.  Book. 
(Supreme  Covat  of  MorUana.    September  16, 1888.) 

1.  KORTGAOE — ^WhAT  CONSTITDTES—DBED  ABSOLUTE. 

Defendant  oonveved  the  land  in  controversy  to  plaintiffs,  and  by  a  contempora 
neous  agreement  they  stipulated  to  reconvey  to  him,  on  payment  of  a  stated  sum, 
within  one  year.  Two  days  thereafter  they  leased  the  land  to  him  for  one  year, 
at  a  stated  rental.  The  agreement  to  reconvey  was  signed  by  plaintiffs  only.  De- 
fendant did  not  agree  to  pay  the  amount  therein  named.  ISo  loan  was  referred  to. 
There  was  no  evidence  showing  the  value  of  the  land,  nor  contradicting  the  pre- 
sumption that  the  lease  was  executed  at  the  time  of  its  date.  Held^  that  the  trans- 
action was  not  shown  to  have  been  a  mortgage.* 

2.  Landlokd  and  Tenant— Recovery  op  Possession— Pleadino  and  Proof.   • 

Where  the  complaint  in  an  action  to  eject  a  tenant  unlawfully  holding  over  al- 
leges a  written  demand  for  possession  prior  to  the  commencement  of  the  action,  and 
that  the  tenant  had  refused  to  deliver  up  possession,  and  the  answer  does  not  deny 
the  allegations,  the  demand  need  not  be  proved. 
8.  AppEAii— Exceptions  not  Taken  Below— Statutes— Repeal. 

Under  Comp.  St.  Mont.  §  '^09,  p.  649,  providing  that  "no  action,  plea,  prosecution, 
civil  or  criminal,  pending  at  the  time  any  statutory  provisions  shall  be  repealed, 
shall  be  affected  by  such  repeal,  but  the  same  shall  proceed  in  all  respects  as  if  such 
statutory  provisions  had  not  been  repealed,"  the  act  passed  September  15,  1887, 
which  declares  that  instructions  given,  and  the  refusal  to  give  instructions,  shall  be 
deemed  excepted  to,  is  not  applicable  to  an  action  pending  at  the  time  of  its  passage. 
4t.  Courts— State  District  Courts  —  Certificate  from  Justice  op  the  Peace— Ju- 
risdiction. 

Under  Comp.  St.  Mont.  §  779,  relating  to  the  certification  by  a  justice  to  the  dis- 
trict court  of  a  case  in  which  title  to  real  estate  is  involved,  the  district  court  ob- 
tains the  same  jurisdiction  over  a  case  thus  certified  as  if  it  had  been  originally  com- 
menced therein,  and  may  render  a  judgment  for  damages  in  excess  of  the  amount 
to  which  the  jurisdiction  of  a  justice  is  limited. 

Appeal  from  district  court,  Silver  Bow  county;  before  Justice  Galbraith. 
/.  r.  Baldwin  and  Wade,  Toole  d*  Wallace,  for  appellant.    Stephen  De  Wolfe 
and  William  H.  Be  Witt,  for  respondents. 

Bach,  J.  This  action  was  commenced  on  the  28th  day  of  May,  1886,  in  the 
justice's  court,  Silver  Bow  county,  under  the  law  generally  known  as  the 
summary  proceeding  by  a  landlord  against  his  tenant  holding  over  contrary 
to  the  terms  of  his  lease.  The  defendant  filed  an  answer,  setting  forth  a  claim 
of  title,  whereupon  the  cause  was  certified  to  the  district  court  of  Silver  Bow 
county,  in  which  court  the  cause  was  tried,  and  trial  resulted  in  a  verdict  and 
judgment  for  the  plaintiff.  The  appeal  is  from  the  judgment.  The  judgment 
roll  is  comprised  of  the  pleadings  and  a  statement  on  appeal  which  contains 
exceptions. 

The  first  exception  which  we  Will  consider  is  that  which  was  taken  by  de- 
fendant to  the  refusal  of  the  court  to  grant  a  nonsuit  at  the  close  of  plaintiff's 
case.  It  must  be  remembered  that  we  are  not  considering  a  motion  for  a  new 
trial,  and  that,  as  to  the  question  of  nonsuit,  we  must  confine  ourselves  to 
the  testimony  then  before  the  coui-t.  At  the  trial  of  the  cause  the  plaintiff 
introduced  in  evidence  a  deed  dated  May  19,  1885,  by  which  deed  the  defend- 
ant, for  and  in  consideration  of  the  sum  of  ^7,500  herein  granted  to  the  plain- 
tiff Steele,  his  heirs  and  assigns  forever,  an  undivided  one-half  interest  in 
and  to  the  premises  mentioned  in  the  complaint;  also  a  deed  of  the  same  date, 
from  the  same  defendant,  granting  the  plaintiffs  Reding  and  Gassert,  their 
heirs  and  assigns  forever,  an  undivided  one-half  interest  in  and  to  the  same 
property,  for  a  similar  consideration ;  also  an  agreement,  bearing  same  date, 
by  terms  of  which  Steele,  Reding,  and  Gassert  agreed  as  follows: 

"Memorandum  of  agreement  entered  in  at  Butte  City,  Mont.  Terr.,  on  the 

*  To  convert  a  deed  absolute  on  its  face  into  a  mortgage,  by  parol  testimony,  such 
testimony  must  be  clear  and  specific;  of  such  a  character  as  will  leave  in  the  mind  of 
the  chancellor  no  hesitation  or  doubt.  Satterfield  v.  Malone,  S5  Fed.  Rep.  445,  and  note ; 
Bnsminger  v.  Ensminger,  (Iowa,)  39  N.  W.  Kep.  208,  and  note. 
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19th  day  of  May,  1885,  between  Harry  Gassert  and  Jacob  Reding,  parties  of 
the  first  part,  James  H.  Steele,  party  of  the  second  part,  and  Gustavus  Bogk, 
party  of  the  third  part,  all  of  Silver  Bow  county,  Mont.  Terr.,  witnesseth: 
Whereas,  the  said  Gustavus  Bugk,  and  Margaretha  Bogk,  his  wife,  have  this 
day  sold  and  by  deed  conveyed  to  said  first  and  second  parties,  in  considera- 
tion of  $7,600.00  respectively  paid  by  said  first  and  second  parties,  an  undi- 
vided one-half  interest  each  in  and  to  the  north  twenty-one  feet,  three  inches, 
of  lot  number  five,  (5,)  in  block  No.  29,  in  the  city  of  Butte,  according  to  the 
official  plat  and  survey  of  said  city,  and  a  like  undivided  one-half  interest  each 
in  and  to  the  following  mining  lode  claims,  situated  and  lying  in  Summit  val- 
ley district.  Silver  Bow  county,  Mont.  Terr.,  to- wit:  The  Berlin,  Marga- 
retha, Gustavus,  Eva,  and  Leaf  lode  claims,  reference  being  made  to  the  deed 
for  a  fuller  description  of  said  property ;  and  whereas,  the  said  Gustavus  Bogk 
is  desirous  of  having  the  right  to  repurchase  said  property  within  one  year 
from  the  date  of  this  agreement:  Now,  in  consideration  of  all  premises,  and 
of  one  dollar  by  him  paid  to  said  first  and  second  parties,  the  receipt  of  which 
said  last-named  parties  do  severally  hereby  acknowledge,  said  first  and  second 
parties  do  hereby  covenant  and  agree  to  resell  and  reconveytosaid  third  party 
the  undivided  one-half  interest  in  and  to  the  above-described  property  sever- 
ally sold  and  conveyed  to  said  parties  by  the  said  Gustavus  Bogk  and  wife, 
provided  said  third  party  shall,  on  or  before  the  19th  day  of  May,  1886,  pay, 
or  cause  to  be  paid,  to  said  first  party  the  sum  of  $8,967.50,  and  shall  pay,  or 
cause  to  be  paid,  to  the  said  second  parties  a  like  sum  of  $8,967.50  on  or  be- 
fore the  said  last-named  date.  In  witness  whereof  said  first  parties,  by  their 
attorney  in  fact,  Henry  Jacobs,  and  said  second  party  in  person,  do  hereunto 
set  their  hands  and  seals  on  the  dav  and  year  herein  first  above  written. 

[Signed]  **  Harry'  Gassert.  [Seal .] 

"By  Henry  Jacobs,  his  attorney  in  fact. 

[Signed]  •'Jacob  Reding.  [Seal.] 

"By  Henry  Jacobs,  his  attorney  in  fact. 

[Signed]  "James  H.  Steele.  [Seal.]" 

Duly  verified  and  recorded  in  Silver  Bow  county,  Mont 

It  will  be  observed  that  no  loan  is  referred  to  in  either  of  said  deeds,  or  in 
said  contract  to  reconvey;  that  said  contract  contains  no  promise  on  the  part 
of  Bogk  to  pay  the  sum  mentioned,  and  is  not  executed  by  him;  and  that  said 
contract  refers  directly  to  a  sale.  Plaintiff  then  introduced  in  evidence  a  lease 
of  said  premises,  dated  May  21, 1885,  executed  by  plaintiffs  herein  to  said  de- 
fendant for  the  term  of  one  year,  at  the  annual  rent  of  $450.  The  lease  is 
signed  by  Bogk,  and  he  therein  covenants  to  surrender  the  premises  upon  the 
expiration  of  the  term.  In  addition  to  this  plaintiff  introduced  evidence  to 
show  reasonable  value  of  the  rents  and  profits,  and  to  show,  also,  that  the  de- 
fendant was  holding  over  against  the  consent  of  his  landlords.  That  is  all  the 
testimony  introduc^  prior  to  the  motion  for  a  nonsuit.  The  absence  of  tes- 
timony sometimes  is  a  material  fact.  Many  of  the  cases  cited  by  counsel 
for  appellant  are  determined  upon  the  facts  not  before  the  court  below  at  the 
time  ot  the  motion  for  a  nonsuit;  but  as  those  facts  are  material  in  drawing 
the  distinction  to  be  made  between  the  different  cases  cited  upon  the  argu- 
ment, we  will  note  them  at  this  time.  It  will  be  observed,  then,  that  up  to 
this  point  in  the  case  no  evidence  was  given  tending  to  show  a  previous  loan, 
or  any  application  for  a  loan;  that  there  is  no  evidence  tending  to  shqw  what 
was  the  value  of  the  premises  in  question ;  that  there  is  no  evidence  to  con- 
tradict the  presumption  that  the  lease  was  executed  two  days  after  the  deeds 
as  its  date  imports.  The  motion  for  a  nonsuit  was  made  upon  the  follow- 
ing grounds:  "Now  comes  the  defendant  in  the  above-entitled  action,  and 
moves  the  court  that  the  plaintiffs  be  nonsuited  in  this  action,  for  the  rea- 
son that  the  evidence  introduced  by  them  in  this  action  fails  to  prove  their 
cause  of  action  in  this:    They  failed  to  prove  that  they  were  ever,  or  at  any 
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time,  in  possession,  or  entitled  to  tiie  possession,  of  the  premises  described  in 
the  complaint,  and  that  defendant  ever  entered  in  possession  under  and  by 
virtue  of  said  lease,  or  referable  thereto,  and  that  the  defendant  totally  failed 
to  prove  a  demand  to  liave  been  made  for  the  possession  of  said  premises  by 
them  or  any  one  upon  the  defendant,  and  that  the  plaintiffs  ever,  or  at  any 
time,  served  or  gave  notice  to  quit  or  deliver  the  possession  of  same  to  the  de- 
fendant, or  cause  it  to  be  done  at  any  time,  or  at  all.  [Signed]  John  T. 
Baldwin,  Attorney  for  Defendant." 

The  complaint  alleges  that  more  than  three  days  prior  to  the  commencement 
of  the  action  a  demand  in  writing  was  made  upon  the  defendant  to  deliver  up 
the  possession  of  the  property,  and  further  alleges  the  refusal  of  the  defendant 
so  to  do.  The  answer  contains  no  denial  of  these  allegations.  It  was  there- 
fore unnecessary  for  plaintiff  to  prove  a  demand.  The  remaining  ground 
upon  which  the  motion  for  nonsuit  was  based  is  the  main  point  in  this  case. 
I>o  the  deeds,  contract  to  reconvey,  and  the  lease,  when  considered  together, 
constitute  a  mortgage?  If  they  do,  then  plaintiffs  have  failed  to  show  a  ten- 
ancy .  If  they  do  not,  then  the  tenancy  was  proven .  In  considering  this  ques- 
tion pai-ticular  attention  must  be  given,  not  only  to  the  fncts  proved,  but  also 
to  the  absence  of  any  evidence  as  to  certain  other  facts  to  which  reference  has 
already  been  made.  We  will  consider  the  case,  first,  in  regard  to  the  author- 
ities cited,  and  then  upon  the  principles  which  we  think  should  control  cases 
of  this  character.  The  cases  cited  by  appellants  may  be  divided  into  three 
classes,  and  it  will  be  seen  that  the  third  class  alone  is  authority  for  their  view 
of  this  case.  The  first  clasf  includes  those  cases  in  which  the  papers  (deed and 
bond)  upon  their  face  recite  that  the  transaction  is  one  for  the  security  of  a 
loan.  This  class  includes  the  following  cases  cited  by  appellant:  Erskine  v. 
Towfisend,  2  Mass.  493;  Batty  v.  Snook,  5  Mich.  281;  Bnos  v.  Suthsrland, 
11  Mich.  589;  Ferkim  v.  Dibble,  10  Ohio,  433;  Dey  v.  Dunham,  2  Johns.  Ch. 
182;  Bank  v.  Upmann,  12  Wis.  555.  The  second  class  includes  those  cases 
where  evidence  aliunde  shows  that  a  mortgage,  and  not  a  sale,  was  intended, 
including  cases  where  the  evidence  shows  such  facts  as  a  previous  loan,  an  ap- 
plication for  a  loan,  great  difference  in  value,  application  on  the  part  of  grantee 
to  have  the  debt,  or  portion  thereof,  repaid.  Under  this  class  may  be  placed 
the  following  cases  cited  by  appellant:  Walker  v.  Mining  Co,,  2  Colo.  94,  in 
which  there  was  a  note.  Trucks  v.  Lindsey,  18  Iowa,  505,  in  which  the  court 
say  that  sale  of  land  with  contract  to  reconvey  will  be  upheld  where  a  sale,  and 
not  a  mortgage,  is  intended.  Scott  v.  Mewhirter^  49  Iowa,  487;  Preschbaker 
V.  Feaman,  32  111.  475;  Ewart  v.  Walling,  42  III.  453;  Clark  v.  Finlon,  90 
III.  246;  Craasen  v.  Stooveland,  22  Ind.  427;  Sharkey  v.  Sharkey,  47  Mo.  543; 
Ferris  v.  Wilcox,  51  Mich.  105,  16  N.  W.  Rep.  252;  Marshall  v.  Stewart,  17 
Ohio,  356;  Stephens  v.  Sherrod,  6  Tex.  294;  Huffier  v.  Wonuick,  30  Tex.  341; 
Plato  V.  Roe,  14  Wis.  490;  Brinkman  v.  Jones,  44  Wis.  514;  Robinson  v. 
Willoughby,  65  N.  C.  520;  Overton  v.  Bigelow.  3  Yerg.  513. 

It  will  appear,  by  cases  hereinafter  cited,  that  the  courts  of  last  resort  in 
Texas  and  Michigan,  Illinois,  Wisconsin,  Indiana,  and  Tennessee  have  held 
that  a  deed  with  a  contemporaneous  contract  to  reconvey  is  not  per  se  a  mort- 
gage. The  third  class  of  cases  is  that  in  which  the  courts  hold  that  a  deed  and 
contract  to  reconvey  are  per  se  mortgages.  This  class  i  ncludes  the  cases  from 
Vermont,  Maine,  Massachusetts,  Pennsylvania.  Looking  at  this  case  upon 
well*estab]i0hed  principles,  and  confining  ourselves  strictly  to  the  evidence  be- 
fore the  court  when  the  motion  for  a  nonsuit  was  denied,  we  are  forced  to  the 
conclusion  that  the  ruling  of  the  court  was  correct.  At  the  present  time  a 
mortgage  is  a  security,  and  it  is  quite  impossible  to  conceive  of  a  conveyance 
which  would  or  could  be  a  mortgage  unless  such  conveyance  was  given  to  se- 
cure the  performance  of  some  act  or  obligation.  "A  definition  broad  enough 
to  cover  any  view  of  the  transaction,  and  any  form  of  it,  can  only  be  that  it 
isaconveyanceof  land  as  security.''    IJones,  Mortg.  §  16.    "No  conveyance 
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can  be  a  mortgage  unless  It  is  made  for  the  purpose  of  securing  the  payment 
of  a  debt  or  the  j)erformance  of  a  duty,  either  existing  at  the  time  the  convey- 
ance is  made  or  to  be  created,  or  to  arise  in  the  future.  Worlty  v.  Dryden\  57 
Mo.  226-231.  We  are  not  to  be  understood  as  saying  that  there  must  be  some 
promise  in  writing  to  pay  the  debt,  where  the  mortgage  is  given  to  secure  the 
payment  of  money.  That  promise  may  be  implied  from  the  facts.  Still,  the 
absence  of  any  writing  showing  an  express  promise  to  pay  is  said  to  be  strong 
evidence  that  the  transaction  was  not  one  of  security.  JSee  Ho-m  v.  KeUltas, 
46  X.  Y.  605;  Morris  v.  Budlong,  78  X.  Y.  543;  Conway's  Ex' 7*s  v.  Alexantier, 
7  Cranch,  218,  and  other  cases  cited  below.  This  suggests  the  true  test  which 
is,  "what  was  the  intent  of  the  parties?"  Was  the  intent  to  make  a  sale,  or 
to  give  a  security  for  a  debt?  If  intended  as  a  security,  then  the  conveyance 
is  a  mortgage.  Was  there  a  loan?  If  there  is  a  loan,  then  there  is  a  debt. 
If  there  is  a  debt,  then  there  is  a  duty  to  pay  the  debt,  which  duty  may  be 
created  by  the  act  of  the  parties,  or  by  the  act  of  the  law.  If  there  is  any- 
thing in  the  writing  which  shows  a  promise  to  pay,  or  a  loan,  and  the  debt 
resulting  therefrom,  then  there  is  no  difficulty  in  arriving  at  the  intent  of  the 
parties.  Such  cases  come  plainly  within  the  fii*8t  subdivision  above  referred 
to.  If  the  writings  themselves  are  silent,  parol  evidence  may  be  resorted  to 
in  order  that  the  court  may  arrive  at  the  intent  of  the  parties;  and  in  this  con- 
nection the  value  of  the  property,  the  existence  of  a  note,  the  fact  that  a  loan 
had  been  applied  for, — the  indicia  of  intent,!— become  material  aid  to  the  court. 
This  class  comes  plainly  under  the  second  class  above  referred  to.  It  is  be- 
lieved that  the  following  authorities  sustain  the  foregoing  propositions: 
Farmei'  v.  Grose,  42  Cal.  169;  Conway's  Ex'rs  v.  Alerander,  7  Cranch,  218; 
Coimell  V.  Ualh  22  Mich.  377;  Hubby  v.  Harris,  68  Tex.  91. 3  S.  W.  Rep.  558: 
Glover  v.  Fayn,  19  Wend.  518;  and  other  cases  cited  below.  The  following 
autiiorities  sustain  the  proposition  that  parol  evidence  may  be  admitted  to  show 
that  tlie  deeds  and  contract  to  reconvey  were  given  as  security,  and  are  there- 
fore a  mortgage.  Peugh  v.  Davis,  96  U.  S.  333;  Farmer  v.  Grose,  42  Cal.  169; 
Hickman  v.  Cantrell,  9  Yerg.  171;  2  Devi.  Deeds,  g  1136,  and  cases  cited; 
1  Jones,  Mortg.  §  248,  and  cases  cited,  and  other  cases  cited  therein.  In  the 
case  under  consideration  the  deeds  and  contract  upon  their  face  show  an  ab- 
solute conveyance.  No  obligation  appears  therefrom  binding  Bogk  to  pay  any- 
thing; no  words  appear  from  whicli  the  characteristicof  security,  so  essential 
to  a  mortgage,  can  be  deduced.  Prima  facie  the  transaction  is  one  of  sale. 
It  Is  incumbent  upon  the  defendant  to  produce  some  evidence  tending  to  show 
that  a  mortgage  in  fact  was  intended.  Perdue  v.  Bell,  (Ala.)  3  South.  Uep. 
098;  Jay  v.  Welchel,  (Ga.)  3  S.  E.  Rep.  906;  Howard  v.  Kopperl,  (Tex.)  5  S. 
W.  Rep.  627;  Evans  v.  Enloe,  (Wis.)  34  N.  W  Rep.  919;  Ferris  v.  Wilcox, 
51  Mich.  105,  16  N.  W.  Rep.  252.  This  last  case  is  cited  by  the  appellant. 
The  court  say,  page  107:  "The  controversy  thus  stated  is  not  one  which  nec- 
essarily must  be  determined  upon  the  face  of  the  papers.  If  it  was,  the  plain- 
tiffs would  unquestionably  be  entitled  to  retain  their  judgment.  By  the  con- 
tract the  defendant  appears  to  be  purchaser,  not  mortgagor;  and  the  surrender 
or  concealment  of  the  notes  would  indicate  payment  and  the  deter minatiort  of 
the  relation  of  debtor  and  creditor."  The  court  then  proceeds  to  examine  the 
parol  evidence,  and  holds  the  transaction  to  be  one  of  mortgage.  Cornell  v. 
^aZ;,  22  Mich.  377;  Stephens  \,  Alien,  (Or.)  3  Pac.  Rep.  168;  Winters  v.  Swift, 
(Idaho,)  Id.  15;  Wilhelm  v.  Woodcock,  (Or.)  5  Pac.  Rep.  202;  SmUk  v.  Crosby, 
4:1  Wis.  161,  2  N.  W.  Rep.  104;  Hays  v.  Cai-r,  83  Ind.  275;  Farmer  v.  Grose, 
42  Cal.  169;  Miller  v.  Yturria,  (Tex.)  7  S.  W  Rep.  206;  Glover  v.  Payn,  19 
Wend.  518;  Hickman  v.  Cantrell,  9  Yerg.  171;  Baker  y.  Thrasher,  4  Denio, 
493;  Adam^  v.  Adams,  51  Conn.  544;  Rue  v.  Dole,  107  111.  275;  Hanford  v. 
Blessing,  80  111.  188;  Henley  v.  Hotaling,  41  Cal.  22.  And  the  existence  of 
the  lease  does  not  help  the  defendant.  The  lease  bears  date  two  days  later  than 
the  deed  and  contract.    If  the  defendant  Bogk  considered  the  deed  and  contract 
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to  reconvey  to  be  a  mortgage,  why,  then,  did  lie  take  a  lease  of  the  premises 
two  days  later? 

It  is  believed  that  the  above  authorities  will  sustain  the  following  dtMJtrines: 
First.  Neither  equity  nor  the  law  forbids  parties  making  a  sale  of  land  with  a 
contract  to  reconvey;  and  where  parties  enter  into  such  a  contract  in  good 
faith,  the  contract  will  be  upheld.  Second.  Where  the  papers,  upon  their 
face,  show  a  loan,  they  will  be  construed  to  be  a  mortgage.  Third.  Parol 
evidence  will  be  received  to  show  that  the  transaction  was  in  fact  a  mortgage; 
but  it  seems  that  where  tlie  papers  on  their  face  show  a  mortgage,  parol  evi- 
dence will  not  be  admitted  to  show  that  it  was  in  fact  a  sale.  See  2  Devi. 
Deeds,  §  1144,  and  cases  cited.  Fourth.  Where  the  papers  do  not  show  that  a 
security  was  meant  it  is  incumbent  upon  the  party  seeking  to  establish  a  mort- 
gage to  show  that  a  mortgage  was  intended.  Fifth.  Where  there  is  a  deed 
and  contract  to  reconvey,  and  oral  evidence  has  been  introduced  tending  to 
show  that  the  transaction  was  one  of  security,  and  leaving  upon  the  mind  a 
well-founded  doubt  as  to  the  nature  of  the  transaction,  then  courts  of  equity 
incline  to  construe  the  transaction  as  a  mortgagee.  See  Morris  v.  Budlong,  78 
N.  Y.  543;  Coshy  v.  Buchanan,  1  South.  Rep.  898:  Ferris  v.  Wilcoic,  51  Mich. 
105, 16  N.  W.  Rep.  252;  Conway's  ExWs  v.  Alexander,  7  Cranch,  218;  HU:k' 
man  v.  Cantrell,  9  Yerg.  171.  But  where  there  is  a  deed  alone,  and  it  is  sought 
to  show  a  parol  defeasance,  then,  it  seems,  the  evidence  must  be  clear  and  con- 
vincing. See  McMillan  v.  BisselU  (Mich.)  29  N.  W.  Rep.  737;  McCormick 
V.  Hemdon,  (Wis.)  81  N.  W.  Rep.  3b3,  and  cases  cited  in  note. 

The  nonsuit  Was  properly  aeuled.  This  view  of  the  case  disposes  of  the  next 
objection,  which  was  taken  to  the  ruling  of  the  court  aiimltting  in  evidence  the 
lease  referred  to,  the  ground  of  the  objection  being  that  it  contradicted  docu- 
mentary evidence  previously  introduced.  The  next  error  alleged  is  the  objec- 
tion taken  to  the  giving  and  refusal  of  certain  instructions.  The  next  error  as- 
signed is  the  giving  of  certain  instructions  at  the  request  of  the  pIMn tiffs,  and 
the  refusal  to  give  certain  other  instructions  as  requested  by  the  defendant.  The 
exception  taken  by  the  defendant  was  in  all  respects  similar  in  form  to  that 
which  was  held  to  be  insufficient  in  Wood  v.  Berry,  7  Mont.  — ,  14  Pac.  Rep.  758. 
We  there  held  that  there  must  be  a  separate  exception  to  each  instruction  deemed 
objectionable.  Appellant  claims  that  this  rule  no  longer  applies,  because  of  the 
recent  act  of  the  legislature  declaring  that  instructions  given  and  tlie  refusal  to 
give  instructions  shall  be  deemed  to  be  excepted  to.  This  action  was  tried 
upon  the  16th  day  of  October,  1886.  The  law  referred  to  was  enacted  on  the 
13th  day  of  September,  1887.  It  has  been  held  that  an  amendment  to  the  laws 
governing  procedure  applies  to  actions  pending  as  well  as  to  actions  commenced 
thereafter*  so  far  as  the  amendment  alters  the  practice  in  any  step  yet  to  be 
taken.  Thus,  changes  in  the  procedure  on  motion  for  a  new  trial,  and  changes 
in  the  manner  of  taking  an  appeal,  apply  to  actions  pending  where  these  steps 
in  such  actions  have  not  already  been  taken,  as  well  as  to  actions  commenced 
thereafter;  but  such  changes  do  not  govern  the  practice  where  the  motion  for 
a  new  trial  has  already  been  made  or  where  the  appeal  has  already  been  taken. 
The  hardship  which  would  result  from  a  contrary  interpretation  would  be  ap- 
parent if  some  succeeding  legislature  should  amend  the  present  law  regarding 
exceptions  to  instructions  by  enacting  that  an  exception  must  be  taken  to  in- 
structions granted,  to  which  objection  is  sought  to  be  taken,  and  that  the  ex- 
'ception  must  state  specifically  the  grounds  of  the  objection.  If  the  rule  of  in- 
terpretation contended  for  by  appellant  be  correct,  and  if  such  a  law  should  be 
passed,  every  litigant,  who  has  relied  upon  the  law  passed  by  the  last  legisla- 
ture above  referred  to  would  be  without  remedy  against  erroneous  instruc- 
tions. But  the  legislature  has  removed  from  this  question  all  doubts  which 
may  arise  from  a  consideration  of  the  various  conflicting  authorities.  Section 
209,  p.  649,  Comp.  St.  provides  as  follows.  "No  action,  plea,  prosecution,  civil 
or  criminal,  pending  at  the  time  any  statutory  provisions  shall  be  repealed* 
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shall  be  affected  by  such  repeal,  but  the  same  shall  proceed  in  all  respects  as 
if  such  statutory  provisions  had  not  been  repealed,  except  that  aU  such  pro- 
ceedings had  after  the  taking  effect  of  any  statute  passed  at  this  session  shall 
be  conducted  according  to  the  provisions  of  such  statute,  and  shall  be  in  all 
respects  subject  to  the  provisions  thereof,  so  far  as  they  are  applicable."  Of 
the  three  instructions  requested  by  the  defendant,  and  refused  by  the  court, 
two  are  pLiinly  not  the  law,  and  the  one  remaining  is  so  unintelligible  that 
the  court  below  was  waiTanted  in  refusing  it  upon  that  ground  alone.  It  is 
claimed  that  the  district  court  had  no  jurisdiction  to  try  the  cause,  because 
the  justice's  court  had  no  jurisdiction— ^ir«^  because  the  title  to  real  estate 
is  involved;  and,  second,  the  amount  of  damages  is  in  excess  of  the  amount 
wliich  limits  the  jurisdiction  of  justices*  courts.  This  would  be  true  if  the 
case  had  been  taken  by  appeal  from  the  justice's  court  to  the  district  court. 
In  such  case  the  jurisdiction  of  the  latter  court  is  limited  by  that  of  the  former, 
and  it  could  render  no  judgment  which  the  former  court  could  not  render. 
But  this  cause  was  not  taken  to  the  district  court  by  appeal,  but  was,  at  the 
request  of  defendant,  certified  to  that  court  by  the  justice  of  the  peace,  under 
section  779, 1st  di  v.  Gomp.  St.  By  the  terms  of  that  statute  the  district  court 
obtains  the  same  jurisdiction  over  the  action  as  if  it  had  been  originally  com- 
menced therein.  It  is  a  distinct  and  separate  mode,  perhaps,  of  bringing  such 
actions  and  the  defendants  therein  into  tiie  district  courts,  but  it  is  a  very  fair 
and  efficacious  one,  tending  to  insure  good  faith  on  the  part  of  defendants  in 
such  action  when  they  plead  adverse  title.  The  defendant  brings  himself  by 
his  own  motion  into  the  district  court,  which  obtains  thus  an  origiaal*  and  not 
an  appellate,  jurisdiction.    The  judgmeut  is  affirmed*  with  costs. 

McCoNNELL,  0.  J.,  and  Liddell,  J.,  concur. 

(8  Mont  140) 

Teiikitory  V.  Harris. 
(Supreme  Court  of  Montcma.    September  15, 1888.) 

1.  LoTTBRiEB — Gift  or  Prize  Distribution — License. 

Od  a  trial  under  Comp.  St.  Mont.  ^  1356, 1860,  requiring  ''every  person  who  shall 
carry  on  any  gift,  lottery,  or  prize-distribution  business"  to  pay  a  license  fee,  and 
providing  that '* any  person  who  shall  transact  any  business"  requiring  a  license, 
without  nrst  obtaining  the  same,  shall  be  deemed  guilty  of  a  misdemeanor,  the  use 
in  the  charge  of  the  word  ''transact, "  as  the  equivalent  of  "carry  on,  **  is  not  error, 
in  view  of  sections  202,  204,  providing  that  words  and  phrases  are  to  be  liberally 
construed,  and  according  to  approved  and  common  usage. 

8.  Same. 

An  exception  for  inconsistency  to  a  charge,  in  effect,  that  a  distribution  is  not  nec- 
essary to  a  prize-distribution  business,  is  not  ground  for  reversal,  where  it  appears 
from  defendant's  evidence  that  he  sold  or  gave  away  prize  tickets,  under  the  prom- 
ise of  a  drawing  or  distribution  of  prizes. 

Appeal  from  district  court,  Lewis  and  Clarke  county;  before  Justice  Mo- 

CONNELL. 

Toole  cfe  Wade,  for  appellant.    W  B,  CtUlen,  Atty.  Gen.,  for  the  Territory. 

De  Wolfe,  J  The  defendant  was  tried  and  convicted  in  the  district  court 
of  the  First  district,  in  Lewis  and  Clarke  county,  on  an  indictment  charging 
him  with  unlawfully  transacting  and  carrying  on  the  gift,  lottery,  and  prize 
distribution  business  without  paying  a  license  therefor  as  required  by  ]aw» 
and  was  fined  in  the  sum  of  $10.  The  defendant  moved  for  a  new  trial ;  and, 
upon  this  being  denied,  prosecutes  this  appeal,  alleging  error  in  the  instruc- 
tions given  by  the  court  to  the  jury. 

The  evidence  in  the  case  shows  that  the  defendant  was  engaged  in  merchan- 
dizing in  the  city  of  Helena;  and,  in  connection  with  his  business  as  mer- 
chant, at  the  time  alleged  in  the  indictment,  in  order  to  increase  the  sale  of 
his  goods,  gave  to  each  purchaser  a  ticket  which  entitled  the  holder  to  a  chance 
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to  draw  one  of  several  prizes  mentioned  in  am  advertisement  published  by  de- 
fendant. The  evidence  also  shows  that  he  dM  not  pay  a  license  therefor. 
The  law  under  which  defendant  was  indicted  is  as  follows:  '•Every  person 
who  shall  carry  on  any  gift,  lofttery,  or  prize  distribution  business  within  this 
territory,  or  sell  or  dispose  of  any  tickets  in  any  lottery  or  drawing  to  take 
place  out  of  this  territory,  shall  pay  a  license  therefor  of  one  hundred  and 
fifty  dollars  per  quarter. "  Comp.  St.  Mont.  §  1356.  Section  1366  prescribes 
tlie  punishment  lor  transacting  business  without  a  license,  and  is  as  follows: 
"Any  person  or  persons  who  shall  transact  any  business,  trade,  or  occupation 
or  profession  for  which  a  license  Is  required  by  this  act,  without  first  obtain- 
ing the  same, shall  be  deemed  guilty  of  a  misdemeanor;  and,  upon  conviction 
before  any  court  having  competent  jurisdiction,  be  fined  in  any  sum  not  less 
than  ten  dollars,  nor  more  than  one  hundred  dollars."  The  instructions  given 
by  the  court  were  quite  voluminous,  and,  it  is  believed,  stated  fully  and  ex- 
actly the  law  of  the  case.  Without  reciting  these  instructions  in  extenso,  we 
will  take  one  as  a  sample  of  all  others;  selecting  the  one  to  which  the  appel- 
lant seems  most  strongly  to  object:  "(2)  The  language  of  the  statute  under 
which  this  indictment  is  framed  is  as  follows:  <Any  person  who  shall  carry 
on  any  gift,  lottery,  or  prize-distribution  business  within  this  territory  shall 
pay  a  license  therefor.'  Section  26  of  the  license  revenue  act  provides  that 
•any  person  or  persons  who  shall  transact  any  business^  trade, occupation,  for 
which  a  license  is  required  by  this  act,  without  first  obtaining  the  same,  shall 
be  deemed  guilty  of  a  misdemeanor.'  You  will  observe  that  the  statute  pro- 
vides that  any  person  who  shall  transact  any  business  without  obtaining  the 
license  is  guilty  of  the  misdemeanor  I  instruct  you,  then,  that  a  scheme  by 
which  certain  articles  of  value  are  to  be  distributed  among  ticket  holders,  in 
which  a  portion  of  the  tickets  draw  blanks,  and  a  portion  only  draw  prizes,  is 
a  gift  or  prize  distribution;  and  in:ismuch  as  the  statute  provides  that  who- 
ever shall  transact  any  prize  or  gift  business,  without  taking  out  a  license, 
shall  be  guilty  of  a  misdemeanor,  the  setting  on  foot  of  such  a  scheme,  and  the 
disposition  of  the  tickets  for  the  purpose  of  drawing,  is  a  transaction  of  business 
in  connection  with  the  scheme,  so  as  to  bring  the  party  within  the  provision 
of  the  statute.  It  is  not  necessary  that  there  should  be  an  actual  distribution, 
nor  is  it  necessai-y  that  the  tickets  should  be  sold  for  a  valuable  consideration. 
If  they  are  given  away,  that  is'all  that  is  necessary.  The  term  'business '  is 
defined  by  Webster  to  be  that  which  busies,  or  that  which  occupies  the  time,  at- 
tention, or  labor  of  one  as  his  principal  concern,  whether  for  a  longer  or 
shorter  time;  employment;  occupation;  any  particular  occupation  or  employ- 
ment for  a  livelihood  or  gain;  as  agriculture,  trade,  mechanics,  art,  or  profes- 
sion; mercantile  transactions  in  general;  concern,  right,  or  occasion  of  mak- 
ing one's  self  busy;  affair;  transaction,  used  in  an  indefinite  sense,  and  modi- 
fied by  the  connecting  words.  The  meaning  of  it,  as  used  by  the  statute,  is, 
any  concern  or  scheme  by  which  the  gift,  lottery,  or  prize  distribution  is  made; 
and  this  without  reference  to  the  purpose  for  which  it  is  made." 

The  objections  by  the  appellant  to  this  instruction  are:  First.  The  instruc- 
tion uses  the  word  "transact,"  instead  of  the  words  "carry  on,"  which  are 
employed  in  the  statute.  Second.  Because  the  instruction  charges  that  the 
setting  on  foot  a  prize-distribution  scheme,  and  the  giving  away  or  disposing 
of  tickets  for  the  purpose,  brings  a  person  who  does  these  acts  within  the  pro- 
visions of  the  statute,  although  this  may  not  have  been  followed  by  any  actual 
distribution  of  prizes.  Third,  Because  a  single  sale  of  tickets  may  be  a 
"transaction  of  business,"  but  is  not  the  carrying  on  of  business  for  which 
the  statute  requires  a  license  to  be  paid.  Fourth,  The  instruction  was  incor- 
rect in  stating  to  the  jury  that  no  actual  distribution  was  necessary.  Fifth, 
The  instruction  was  contradictory;  for,  while  it  declares  that  a  distribution 
is  not  necessary  to  the  prize-distribution  business,  it  defines  the  word  "busi- 
ness" to  mean  any  concern  or  scheme  by  which  a  prize  distribution  is  made. 
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It  is  somewhat  difficult  to  answer  objections  so  reflned  as  most  of  these  are. 
We  shall  not  attempt  to  do  so  at  length,  or  except  in  a  general  way. 

The  demurrer  is  to  two  points:  First,  that  there  is  a  radical  distinction 
between  the  "transaction  of  business"  and  "carrying  on  business."  The  first 
may  refer  to  a  single  act,  while  the  latter  means  a  pursuit  or  occupation  in 
which  a  person  engages  for  the  purpose  of  a  livelihood  or  as  a  source  of  profit. 
Possibly  the  distinction  exists  in  the  mind  of  a  person  bent  on  the  subtle  and 
very  technical  use  of  words;  but,  in  common  parlance,  "to  carry  on  business" 
and  "transact  business"  mean  the  same  thing  They  are  convertible  terms, 
and  the  legislature  has  so  used  them  in  the  very  statute  we  now  have  under 
consideration.  In  section  1356  the  words  "carr>'  on"  are  used  to  define  the 
business;  while  in  section  1366  of  the  same  act,  which  prescribes  the  penalty 
for  doing  business  without  first  having  procured  a  license,  the  word  "trans- 
*act"  is  substituted  for  "carry  on."  It  might,  with  the  same  reason  and  con- 
sistency, be  urged  that,  because  the  legislature  has  not  used  the  identical 
language  in  both  these  sections,  it  has  not  prescribed  a  penalty  for  "carrying 
on"  a  business,  but  only  for  "transacting  business."  We  do  not  think  the 
plain  and  obvious  meaning  of  laws  should  be  frittered  away  by  so  attenuated 
an  objection.  The  legislature  itself  has  laid  down  the  rule  for  the  guidance 
of  courts  in  the  construction  of  statutes.  Section  202  of  the  fifth  division  of 
the  Compiled  Statutes,  in  the  first  subdivision,  says:  "  Words  and  phrases  shall 
be  understood  and  construed  according  to  the  approved  and  common  usage 
of  the  language."  Again,  section  204,  says:  "All  general  provisions,  terms, 
phrases,  and  expressions  shall  be  liberally  constru^,  in  order  that  the  true 
intent  and  meaning  of  the  legislative  assembly  may  be  carried  out."  In  the 
light  of  tliese  provisions,  we  have  no  difficulty  in  holding,  as  we  do,  that  the 
legislative  intention  was  to  compel  the  payment  of  the  license  required  by  the 
statute  by  all  persons  engaging  in  the  business  defined  therein;  and  this  in- 
tention siiould  not  be  defeated  by  a  merely  verbal  criticism  of  the.  language 
they  have  employed. 

So,  likewise,  as  to  the  other  objection  raised  to  this  instruction,  that  it  is 
contradictory  in  saying  that  a  distribution  is  not  necessary  to  the  prize-distri- 
bution business.  As  a  verbal  criticism  on  language,  this  may  be  unanswer- 
able. But  it  is  nevertheless  true,  from  the  defendant's  own  evidence,  that  he 
did  sell  or  give  away  these  prize  tickets  under  the  promise  of  a  drawing  or 
distribution  of  prizes  by  chance.  It  is  more  creditable  to  the  defendant  to 
suppose  that  he  intended  to  carry  out  this  promise  when  he  disposed  of  the 
tickets  than  that  he  intended  to  defraud  the  public  or  his  customers.  If  so, 
then,  he  carried  on  or  transacted  the  business  defined  in  section  1356  of  the 
statutes,  although  there  may  never  have  been  any  drawing  or  distribution  of 
prizes  as  contemplated.  The  disposal  of  the  exceptions  to  this  particular  in- 
.struction  likewise  disposes  of  the  exceptions  taken  to  all  the  other  instructions 
which  the  court  gave,  and  also  to  the  instructions  asked  and  refused.  They 
are  all  substantially  to  the  same  point.  We  find  no  error  in  the  record,  and 
the  judgment  of  the  court  is  therefore  afiirmed. 

Bach  and  Liddell,  JJ.,  concur.    . 

(8  Mont  85) 


United  Statfis  v.  Williams  et  al, 
(Supreme  Court  of  MontaTia,    September  16, 1888.) 

1.  PuBiJO  Lakds— Cutting  Timber— Repeal  op  Regulation— Effect  on  Action. 

A  right  of  action  by  the  United  States  for  cutting  timber  on  public  mineral  lands 
less  than  eight  inches  in  diameter,  in  violation  of  the  regulation  of  the  secretary  of 
the  interior,  prescribed  under  the  act  of  congress  of  June  3, 1878,  which  peimits 
timber  to  be  cut  on  such  lands  under  such  regulations  as  the  secretary  of  the  in- 
terior may  make,  does  .not  fail  by  the  subsequent  repeal  of  the  regulation,  es^iecially 
as  Rev.  St.  U.  S.  %  13,  provides  that  the  repeal  of  a  statute  shall  not  release  any  lia- 
bility incuiTed  under  it,  unless  the  repealing  act  so  provides. 
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2*  Same—Action  fob  Value— Evidbnob—Scpficienct. 

In  an  action  for  the  value  of  the  timber  so  cut,  an  offer  to  prove  tNtt  defendant 
"cut  from  the  public  mineral  lands  of  the  United  States,  from  December,  1884,  to 
December,  1885,  the  trees  and  timber  growing  thereon,  which  trees  and  timber 
were  less  than  eight  inches  in  diameter,  and  that  he  converted  the  same  to  his  own 
use, "  embraces  all  that  is  necessary  to  make  out  a  case. 

Appeal  from  district  court,  Silver  Bow  count/;  before  Justice  De  Wolfe, 
Robert  B.  Smith,  U.  S.  Atty.,  for  appellant.     Robinson  cfe  Stapleton  and 
W.  W,  Dixon,  for  respondents, 

McConnell,  C.  J.  This  is  an  action  brought  for  the  purpose  of  recover- 
ing the  value  of  28,000  cords  of  wood  cut  on  the  public  domain  during  the 
years  1884  and  1885.  It  was  brought  under  the  Laws  of  the  45th  Congress, 
2d  Sess.,  c.  150,  (act  June  3,  1878,)  which  provides  that  "all  citizens  of  the 
United  States  and  other  persons,  bona  fide  residents  *  ♦  ♦  of  Montana, 
shall  be  and  are  hereby  authorized  and  permitted  to  fell  and  remove,  for  build- 
ing, agricultural,  mining,  or  other  domestic  purposes,  any  timber  or  other 
trees  growing  or  being  on  the  public  lands,  said  lands  being  mineral,  *  *  f 
subject  to  such  rules  and  regulations  as  the  secretary  of  the  interior  may  pre- 
scribe for  the  protection  of  the  undergrowth  growing  upon  such  lands,  and 
for  other  purposes."  Under  the  provisions  of  the  above  act  of  congress  the 
secretary  of  the  interior  prescribed  certain  rules  and  regulations  on  the  1st 
day  of  June,  1883,  which,  among  other  things,  forbid  the  cutting  of  timber 
which  was  under  eight  inches  in  diameter.  These  rules  and  regulations  were 
in  force  at  the  time  it  is  alleged  the  timber  was  cut;  but  before  the  trial  of  the 
cause,  and  while  it  was  pending  in  court,  the  secretary  of  the  interior  had  so 
modified  said  rules  and  regulations  as  to  allow  the  cutting  of  timber  less  than 
eight  inches  in  diameter.  This  action  was  brought  under  the  provisions  of 
the  aforesaid  act  of  congress.  It  charges,  in  substance,  that  the  defendant 
and  one  A.  Smith  were  partners,  under  the  name  and  style  of  Williams  & 
Smith;  that  the  defendant  Williams  is  not  a  citizen  or  bona  fide  resident  of 
the  United  States  or  Montana  territory,  and  that  they  cut  in  Silver  Bow 
county,  in  Norton  gulch,  a  great  amount  of  pine  trees  and  other  timber,  being 
about  200,000  in  number,  and  out  of  said  trees  manufactured  28,000  cords  of 
wood;  that  said  trees  were  growing  upon  the  unsurveyed  mineral  lands  in 
said  gulch  and  in  said  county,  in  the  territory  of  Montana;  that  more  than 
one-half  of  the  trees  so  cut  were  less  than  eight  inches  in  diameter;  that  they 
were  cut  unlawfully  and  wrongfully,  and  contrary  to  the  statutes  of  the 
United  States  and  the  public  rules  and  regulations  prescribed  thereunder  for 
the  protection  of  the  timber  of  the  Unit^  States,  and  that  said  timber  was 
cut  for  sale  and  speculation,  and  not  for  the  purposes  set  forth  in  the  above 
statute;  that  the  wood  so  cut  was  banked  up  in  the  gulch  near  a  wood  flume, 
and  a  portion  of  it  entered  and  doated  down  said  dume  to  the  railroad;  that  it 
was  worth  four  dollars  per  cord;  and  that  it  justly  and  rightfully  belonged  to 
the  United  States.  The  complaint  closes  with  the  prayer  for  a  judgment 
against  the  defendant  for  the  value  of  said  cord- wood  at  the  price  of  $4 
per  cord,  making  a  total  of  $12,000.  The  rules  and  regulations  aforesaid, 
forbidding  the  cutting  of  timber  under  eight  inches  in  diameter,  were  in  force 
at  the  time  that  the  declaration  alleges  that  the  defendant  and  his  copartner. 
Smith,  unlawfully  cut  the  timber  described  in  the  complaint.  Upon  the  trial  of 
this  case,  the  United  States  district  attorney  offered  to  prove  that  •  the  defendant 
Henry  Williams  cut  from  the  public  mineral  lands  of  the  United  States  from 
December,  1884,  to  December,  1885,  the  trees  and  timber  growing  thereon, 
which  trees  and  timber  were  less  than  eight  inches  in  diameter,  and  that  he 
converted  the  same  to  his  own  use  and  benedt;'  to  the  admission  of  which 
testimony  the  defendant  then  and  there  objected,  for  the  reason  there  is  noth- 
ing in  the  law  or  regulations  of  the  secretary  of  the  interior  now  in  force  oi 
effect  forbidding  the  cutting  of  timber  of  that  size,  and  that  the  rule  of  the 
v.l9p.no.ll— 19 
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secretary  of  the  interior  in  force  at  the  time  this  suit  was  brought,  forbid- 
ding the  cutting  of  timber  of  less  than  eight  inches  in  diameter,  has  been 
revoked  or  modified;  and  the  court  sustain^  the  defendants'  objections,  and 
ruled  that  the  regulations  that  were  in  force  when  this  action  was  commenced, 
and  when  the  timber  was  cut  by  the  defendant,  were  abrogated  by  the  regu- 
lations of  May,  1887,  and  that  this  claim,  which  is  made  in  this  action,  can- 
not now  be  enforced,  so  far  as  relates  to  timber  less  than  eight  inches  in  di- 
ameter." From  the  above  it  will  be  seen  that  the  evidence  tending  to  prove 
that  the  defendant  cut  from  the  public  mineral  lands  of  the  United  States, 
from  December,  1884,  to  December,  1885,  the  trees  and  timber  growing 
thereon,  which  trees  and  timber  were  less  than  eight  inches  in  diameter,  and 
that  he  converted  the  same  to  his  own  use  and  benefit,  was  excluded  Yy  the 
court  upon  the  ground,  as  set  forth  in  the  transcript  as  copied  above,  that  the 
new  regulations  made  by  the  secretary  of  the  interior,  permitting  timber  less 
than  eight  inches  in  diameter  to  be  cut  were  in  force  at  the  time  the  evidence . 
was  offered;  that  the  rules  and  regulations  prescribed  the  1st  of  June,  1883, 
forbidding  the  cutting  of  such  timber,  were  revoked,  and  the  plaintiff  had  no 
right  of  action  that  It  could  maintain  under  the  law.  The  exclusion  of  this 
testimony  being  conclusive  of  the  case  against  the  plaintiff,  the  district  attor- 
ney declined  to  proceed  further;  the  case  was  withdrawn  from  the  jury  and 
judgment  dismissing  it  was  rendered,  from  which  an  appeal  was  taken  to  this 
Court. 

1.  We  do  not  deem  it  necessary  to  notice  the  criticism  made  by  counsel  for 
the  respondent  that  the  proposition  of  the  district  attorney  was  not  broad 
enough  to  include  everything  necessary  to  make  out  his  case.  We  think  that 
a  fair  construction  of  the  language  used  in  the  transcript,  denoting  what  was 
proposed  to  be  proved,  will  embrace  all  that  was  necessary  to  make  out  the 
case  under  the  complaint.  Besides,  we  prefer  to  rest  the  determination  of 
this  case  upon  the  more  meritorious  ground,  whether  the  plaintiff  had  a  right 
to  maintain  its  action  at  all  after  the  revocation  of  the  regulation  which  made 
the  cutting  originally  unlawful. 

2.  The  consideration  of  this  question  Involves  the  further  question  whether 
the  repeal  of  the  regulation  forbidding  the  cutting  of  timber  under  eight 
inches  in  diameter  is  a  bar  to  the  right  of  action  of  the  plaintiff.  This  case 
was  before  us  at  the  January  term,  1887.  See  6  Mont.  379, 12  Pac.  Rep.  851. 
It  was  then  held  that  the  act  under  consideration,  wherein  authority  was  con- 
ferred upon  the  secretary  of  the  interior  to  prescribe  rules  and  regulations  in 
regard  to  the  cutting  of  timber,  is  constitutional.  The  court,  in  that  case,  in 
commenting  upon  this  question,  uses  the  following  language,  to- wit:  "Such 
a  restriction  was  not  a  delegation  of  legislative  powers,  and  cannot  by  any 
fair  process  of  reasoning  be  so  considered.  The  rules  and  regulations  of  the 
secretary  of  the  interior  made  under  this  statute  are  not  in  this  sense  law8» 
and  cannot  be  so  considered.  *  *  *  The  principle  of  constitutional  law  for- 
bidding the  delegation  of  legislative  powei*s  was  never  intended  to  have  any 
such  effect.  It  would  be  impossible  for  congress  to  prescribe  every  detail  gov- 
erning the  administration  and  management  of  every  department  of  the  gov- 
ernment; and  if  it  were  possible,  It  would  not  be  wise."  It  will  be  seen  from 
the  above  extract  of  the  opinion  of  the  court  that  it  held  that  the  rules  and 
regulations  of  the  secretary  of  the  interior  made  under  this  statute  are  not  "in 
this  sense  laws."  While  they  are  not  put  upon  an  equal  footing  of  dignity 
with  the  enactments  of  congress,  still  the  act  of  itself  provided  for  the  enjoy- 
ment of  the  privileges  granted,  under  and  subject  to  such  rules  and  regula- 
tions as  may  be  prescribed  by  the  secretary  of  the  interior  for  the  protection 
of  the  undergrowth  upon  such  land  and  for  other  purposes,  and,  these  rules 
and  regulations  having  been  upheld  as  constitutional  by  this  court,  they  neo- 
essarily  become  a  part  of  the  act  of  congress  under  which  they  were  madei 
and  have  the  same  binding  effect  upon  all  persons  seeking  to  take  advantage 
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of  the  license  granted  by  said  act  as  if  they  had  been  contained  in  the  act  It- 
self. Precisely  what  the  court  meant  when  it  said  they  were  not  laws  in  the 
particular  sense  indicated  is  not  very  clear.  Certainly,  if  they  are  to  be  ap- 
held  at  all»  it  cannot  be  doubted  but  that  they  have  all  the  effect  of  laws  as 
much  so  as  if  they  had  been  integral  portions  of  the  act  of  congress  itself. 
While  such  regulations  are  in  force,  the  statute  must  be  read  with  them  as  a 
portion  of  it,  in  order  to  understand  the  full  meaning  and  scope  of  the  law. 
It  should  be  borne  in  mind  that  the  government  of  the  United  States  is  the 
owner  of  the  trees  growing  upon  the  public  domain  in  as  full  and  ample  a 
sense  as  an  individual  would  be  who  might  have  the  fee-simple  title  to  the 
land  upon  which  they  were  growing,  and  that  any  individual  cutting  timber 
from  the  public  domain  is  a  trespasser,  and  for  every  such  trespass  the  United 
States  had  a  right  of  action  as  ample  and  complete  as  an  individual  would 
have  under  the  same  circumstances. 

It  should  be  further  borne  in  mind  that,  with  the  rules  and  regulations  of 
the  secretary  of  the  interior  superadded  to  the  act  of  congress  itself,  the  de- 
fendant bad  no  more  right  to  cut  the  timber  off  the  public  domain  under  eight 
inches  in  diameter  than  if  such  licensing  act  had  never  been  passed  at  all. 
The  statute  gives  a  sweeping  license  to  cut  timber,  limited  only  by  the  uses 
to  which  the  timber  is  to  be  applied,  and  subject  to  such  rules  and  regula- 
tions as  the  secretary  of  the  interior  may  prescribe.  Just  as  soon  as  these 
regulations  were  made,  forbidding  the  cutting  of  timber  under  eight  inches 
in  diameter,  the  license  granted  by  the  act  of  congress  was  revoked  to  that 
extent,  and  the  defendant,  if  guilty  as  charged  in  the  complaint,  which  Is  as- 
sumed for  the  purposes  of  this  decision,  was  as  much  guilty  of  a  trespass  as 
if  there  had  never  been  such  an  act  passed.  The  question  then  arises,  what 
were  the  rights  of  the  United  States  in  relation  to  this  timber  under  the  con- 
ditions alleged  in  the  complaint,  and  offered  to  be  proven  by  the  excluded  tes- 
timony? The  timber  had  been  unlawfully  cut  and  converted,  and  the  right 
of  the  United  States  to  receive  compensation  for  its  property  completely  vested. 
What  effect,  then,  did  the  subsequent  revocation  of  these  rules  and  regula- 
tions* touching  tiie  cutting  of  such  timber,  have  upon  this  right?  We  take  it 
that  the  modification  of  the  rule  is  analogous  to  the  repeal  of  the  statute,  and 
that  its  effect  must  be  determined  by  the  rules  of  law  governing  the  repeal  of 
the  statute  under  which  the  alleged  right  had  arisen,  and  which  was  being 
prosecuted  in  the  courts,  but  still  had  not  been  i-educed  to  a  Judgment.  It 
would  be  instructive  to  make  a  short  review  of  the  law  upon  this  subject 
Chief  Justice  Tindal,  in  the  case  of  Key  v.  Goodwin,  4  Moore  &  P.  841,  is 
quoted  approvingly  in  Sedg.  St.  &  Const.  Law,  108,  and  lays  down  the  rule  as 
follows,  to- wit:  "The  effect  of  a  repealing  statute  I  take  to  be  to  obliterate 
the  statute  repealed  as  competely  from  the  records  of  parliament  as  if  it  had 
never  been  passed,  and  that  it  must  be  considered  as  a  law  that  never  existed 
except  for  the  purpose  of  those  actions  and  suits  which  were  commenced,  pros- 
ecuted, and  concluded  while  it  was  an  existing  law."  Mr.  Sedgwick,  in  the 
same  connection,  remarks  that  there  can  be  no  legal  conviction  unless  the  act 
is  contrary  to  law  at  the  time  it  is  committed;  nor  can  there  be  a  judgment  un- 
less the  law  is  in  force  at  the  time  of  the  indictment  and  of  the  judgment. 
Hence  a  repealing  law  is  sometimes  made  to  operate  prospectively,  and  a  sav- 
ing clause  is  inserted  to  prevent  the  operation  of  the  repeal,  and  continuing 
the  repealed  law  in  force  as  to  all  pending  proceedings  and  prosecutions.  And 
it  is  an  undisputed  principle  of  law  that,  so  far  as  criminal  liability  is  con- 
cerned, the  law  must  be  in  force  at  the  time  of  the  judgment,  or  no  judg- 
ment can  be  rendered;  and  even  after  judgment,  and  before  the  execution  of 
the  sentence,  if  the  law  is  repealed,  judgment  will  be  arrested.  So  it  is  in 
regard  to  forfeitures  and  penalties,  which  are  annexed  to  statutes  as  a  kind  of 
punishment  for  the  violation  of  such  statutes.  It  has  been  held  that  the  re- 
peal of  such  statates,  pending  an  action  for  the  recovery  of  the  penalty  or  for- 
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.feiture,  takes  away  the  right  of  action,  and  ends  the  controversy.  "And,'' 
•remarks  the  same  author,  (page  111,)  "theaame  rule  applies  to  all  proceedings, 
whether  civil  or  criminal,  going  on  by  virtue  of  the  statute  at  the  time  of  its 
repeal.  So,  if  the  statute  confers  jurisdiction  in  civil  cases,  and  though  suits 
may  be  instituted  and  pending  at  the  time  of  the  repeal,  the  jurisdiction  is 
gone,  and  with  it  the  whole  proceeding  falls  to  the  ground."  But  there  are 
certain  exceptions  to  this  general  rule.  Where  trouble  and  expense  may  have 
been  incurred,  suits  may  have  been  instituted,  the  effect  of  a  retrospective 
construction  of  repealing  statutes  is  entirely  to  derange  the  plans  and  defeat 
the  arrangements  of  parties  who  have  proceeded  on  the  faith  of  antecedent 
legislation,  and  an  effort  has  been  made  to  arrest  these  results,  and  certain 
exceptions  have  been  made  to  this  retroactive  legislation.  Where,  then,  a 
right  in  the  nature  of  a  contract  has  vested  under  the  original  statute,  then 
the  repeal  does  not  disturb  it,  and,  indeed,  this  has  been  protected,  as  against 
the  legislation  of  the  different  states  of  the  American  Union,  by  a  provision 
of  the  federal  constitution  which  prohibits  them  from  passing  any  law  im- 
pairing the  obligation  of  contracts.  There  are  also  other  cases  besides  those 
that  arise  under  contracts  which  form  a  second  exception  to  the  general  rule 
declaring,  as  we  have  seen,  the  operation  of  repealing  statutes.  It  has  been 
held  that  the  enactments  of  the  legislature  creating  new  exceptions  and  de- 
fenses, or  modifying  previous  remedies,  shall  be  so  construed  as  not  to  affecc 
rights  of  action  which  have  attached  and  become  vested  under  the  original 
law,  and  existing  at  the  time  of  the  repeal  of  the  statute,  in  the  case  of  Steam- 
Ship  Co.  y.  Jol^e,  2  Wall.  450,  the  supreme  court  of  the  United  States  held 
that,  under  an  act  of  congressr  which  provided  that  where  a  pilot  in  the  har- 
bor of  San  Francisco  offered  a  vessel  his  services,  and  they  were  rejected,  he 
was  entitled  to  half  pilotage  fees,  such  as  were  provided  for  by  the  statute. 
Fending  an  action  for  the  recovery  of  such  fees  under  this  state  of  facts,  the 
act  under  which  the  services  were  rendered  was  repealed,  and  the  court  held 
that  that  did  not  affect  the  right  of  the  pilot  to  recover  such  fees,  the  right 
having  become  vested  so  that  it  could  not  be  interfered  with  by  the  repealing 
statute;  and,  commenting  upon  this,  Mr.  Justice  Field  observes  "that  the 
transaction  between  the  pilot  and  the  master  or  owners  cannot  be  strictly 
termed  a  contract,  but  it  is  a  transaction  to  which  the  law  attaches  similar 
consequences.  It  is  a  qttasi  contract.  The  absence  of  assent  on  the  part  of 
the  master  or  owner  of  the  vessel  does  not  change  the  case.  In  that  large 
class  of  transactions  designated  in  law  as  'implied  contracts,'  the  assent  or 
convention  which  is  an  essential  ingredient  of  an  actual  contract  is  often  want- 
ing. Thus,^  if  a  party  obtain  the  money  of  another  by  mistake,  it  is  his  duty 
to  refund  it,  not  from  any  agreement  on  his  part,  but  from  the  general  obli- 
gation to  do  justice  which  rests  upon  all  persons.  In  such  case  the  party 
makes  no  promise  on  the  subject,  but  the  law  consulting  the  interests  of  mo- 
rality implies  one,  and  the  liability  thus  arising  is  said  to  be  a  liability  upon  an 
implied  contract."  It  will  be  observed  that  the  court  in  this  case  maintained 
this  right  of  action,  notwithstanding  the  law  under  which  it  was  brought  had 
been  repealed,  upon  the  ground  that  it  came  within  the  first  exception,  to-wit, 
that  it  was  a  contract,  or  partook  so  nearly  of  the  nature  of  a  contract  as  to 
be  brought  within  that  exception.  While  the  action  in  the  present  case  can- 
not be  said  to  be  one  of  contract,  but  an  action  of  tort  for  the  wrongful  cut- 
ting and  conversion  of  the  timber  of  the  plaintiff,  it  is  hard  to  imagine  adis- 
tinction  between  the  right  to  recover  for  trees  cut  and  converted  wrongfully, 
and  money  due  for  their  delivery  under  contract.  If  their  right  is  vested  in 
the  one  case,  it  seems  to  us  it  is  equally  as  clearly  vested  in  the  other.  In- 
deed, the  timber,  when  cut,  may  be  deemed  personalty,  and  the  plaintiff  might 
waive  the  tort,  and  sue  for  them  in  assumpsit  as  so  many  cords  of  wood  sold 
and  delivered.  It  seems  to  us,  then,  that  the  plaintiff's  right  in  this  case 
comes  within  the  exceptions  to  the  general  rule  already  stated,  by  which  the 
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right  of  action  is  defeated  upon  the  repeal  of  the  law  under  which  it  was 
brought;  and /indeed,  there  is  a  distinction  between  the  case  at  bar  and  ^11 
the  cases  to  which  oar  attention  has  been  called,  in  this:  the  right  of  action 
on  the  part  of  the  plaintiff  does  not  depend  upon  the  rules  and  regulations  of 
the  secretary  of  the  interior,  but  it  is  upon  the  common-law  right  to  recove?" 
for  a  trespass  committed.  Tlie  only  effect  of  these  rules  and  regulations  is  to 
remove  the  protection  of  the  license  granted  by  the  act  of  congress,  when  the 
rules  are  modified,  or  in  legal  effect  repealed,  so  as  to  take  away  the  license 
tliat  protected  the  defendant.  It  is  not  in  p(»int  of  fact  a  repeal  of  the  statute 
under  which  the  action  was  brought,  because  it  is  based  upon  the  common- 
law  right  of  the  plaintiff  to  recover  for  the  alleged  trespasses.  But  if  there 
was  any  doubt  as  to  the  right  of  the  plaintiff  to  maintain  this  action  under 
tlie  circumstances,  it  is  settled  by  section  13  of  the  Revised  Statutes,  which  is 
as  follows,  to- wit:  "The  repeal  of  any  statute  shall  not  have  the  affect  of  re- 
leasing or  extinguishing  any  penalty,  forfeiture,  or  liability  incurred  under 
sucli  statute,  unless  the  repealing  act  shall  so  expressly  provide;  and  such 
statute  shall  be  treated  as  still  remaining  in  force  for  the  purpose  of  sustain- 
ing any  proper  action  or  prosecution  for  the  enforcement  of  such  penalty,  for- 
feiture, or  liability."  As  we  have  already  seen,  these  flexible  rules  and  reg- 
ulations become  sub  modo  a  part  of  the  act  of  congress  itself,  And  come  within 
the  provisions  of  said  section  13  referring  to  the  repeal  of  statutes.  The  stat- 
ute was  enacted  manifestly  for  the  purpose  of  modifying  the  common-law 
doctrine  above  stated.  We  think,  then,  that  the  court  erred  in  the  rejection 
of  this  testimony,  for  which  the  Ciise  will  be  reversed,  and  remanded  for  a  new 
trial. 

Bacu  and  Liddell,  JJ.,  concur. 

(«  Mont,  1) 

Territouy  c.  Clayton, 
{Supreme  Court  of  Montana,    September  15, 1888.) 

!•  Gjia?;d  Juror — Qualifications— Alienage. 

Comp.  St.  Mont.  §  1304,  authorizes  anvmale  person  of  lawful  age,  who  is  a  citizen 
of  the  United  States,  or  has  declared  his  intention  to  become  such,  to  serve  as  a 
^*and  or  trial  juror.  Section  120  enumerates  among  the  causes  for  challenging  a 
juror  the  fact  that  he  is  an  alien.  HeiJ,  that  a  juror  who  at  the  opening  of  the 
trial  had  taken  out  his  first  papers  only,  and  after  heiiring  a  part  of  the  testimony, 
and  before  verdict,  became  a  full  citizen,  was  competent  to  sit  as  juror. 

2.  Same— Failure  to  Summon — Waiver  op  Objection. 

One  who  was  present  with  counsel  when  a  grand  jury  was  impaneled^  and  failed 
to  challenge  a  particular  juror  as  incompetent,  cannot  afterwards,  by  motion  to 
quash  the  indictment,  raise  the  point  that  the  juror  was  not  summoned. 

3.  Witness— Impeachment— By  Grand  Juror. 

On  a  trial  for  murder  a  witness  for  the  defense,  having  testified  that,  at  the  time 
of  the  shooting,  deceased  jumped  from  a  wagon  with  a  gun  in  his  hand,  one  of  the 
grand  jurors  who  had  found  the  indictment  was  allowed  to  testify  that  such  witness 
gave  no  testimony  before  the  grand  jury  as  to  whether  or  not  deceased  had  a  gun. 
Held^  that  the  admission  of  the  testimony,  il  error,  was  harmless. 

4.  Homicide— Evidence— Declarations  op  Defendant— Res  Gest^. 

Defendant  having  testified  in  his  own  behalf  that  he  remained  at  the  place  of  the 
shooting  for  some  time,  and  then  rode  to  the  home  of  deceased,  and  notified  the 
family,  after  which  he  started  to  deliver  himself  to  the  sheriff,  and,  meeting  a  per- 
son a  mile  and  a  half  from  the  place  of  shooting,  delivered  the  gun  to  him ,  and  the 
latter  having  testified  only  to  the  identity  of  the  gun,— testimony  of  defendant, 
as  to  what  he  said  when  he  delivered  the  gun,  does  not  come  within  the  rule  alleg- 
ing a  party  to  give  any  portion  of  a  conversation  already  introduced  in  -evidence  by 
the  other  side,  nor  is  such  testimony  competent  as  a  part  of  the  res  qesUB, 

5.  Same— Opinion  Evidence. 

A  question  asked  of  a  witness  for  the  prosecution,  as  to  whether  he  thought  he 
would  have  seen  it,  if  deceased  had  had  a  pistol  on  him  at  the  time  of  the  shooting, 
is  not  objectionable,  as  asking  a  matter  of  opinion. 
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6«  Same— Trial— Plba— Amendment  of  Record. 

Where  the  record  of  a  murder  trial  which  resulted  in  conviction  is  found  tp  con- 
tain no 'entry  of  the  plea  of  defendant,  the  court  may,  after  conviction,  during  the 
trial  term,  allow  an  amendment  inserting  the  plea  of  not  guil^,  the  fact  of  the  plea 
being  admitted;  and  the  fact  that  a  different  judge  is  presiding  at  the  trial  term 
from  the  one  at  the  term  at  which  the  indictment  was  found,  Is  unmateriaL 

7.  Same. 

The  amendment  may  state  that  the  plea  vtras  made  orally,  though  such  twot  does 
not  appear  from  the  affidavits  submitted,  as  it  may  be  assumed,  nothing  to  the  con- 
trary appearing. 

8.  Same— New  Trial— NEWiiT-BiscovBRED  Evidbnoe. 

A  new  trial  will  not  be  granted  on  the  ground  of  newly-discovered  evideuoe.  which 
consisted  in  threats  made  by  deceased  against  defendant,  where  the  witness  relied 
upon  testified  for  the  prosecution,  and  in  the  cross-examination  alluded  to  the  con- 
versation set  out  in  defendant's  affidavits  for  new  trial;  and  also  where  other  vrit- 
nesses  on  the  trial  testified  to  threats  made  by  deceased  against  defendant.^ 

9.  Same— Separation  op  Jury. 

It  is  not  sufficent  cause  for  granting  a  new  trial  that  one  juror,  who  was  suffer- 
ing from  diarrhoea,  was  suddenly  called  io  the  privy,  while  the  bailiff  was  absent, 
so  that  he  could  not  notify  him,  the  juror  having  returned  as  soon  as  possible  to  the 
jury-room,  aud  there  being  no  claim  that  he  saw  or  spoke  to  any  one. 
16.  Same— Murder— Evidence— SuFFiciENOT. 

The  evidence  showed  that  defendant  and  deceased  quarreled  over  the  right  tQ  out 
hay  on  certain  land;  that  defendant  called  on  deceased  to  ^come  on,  ^  upon  which 
the  latter  jumped  from  his  wagon  after  handing  a  gun  which  he  had  to  another: 
that  deceased  exclaimed  that  he  was  not  armed,  and  had  nothing  to  defend  himself 
with ;  whereupon  defendant  stepped  back,  procured  a  pistol,  and  fired  three  shots 
at  deceased  whUe  he  was  turned  with  his  back  to  defendant ;  and  that  defendant 
had  frequently  threatened  to  take  deceased's  life.  Defendant  and  one  witness 
testified  that  deceased  was  advancing  with  his  gun  pointing  at  dePendaut  when  the 
fatal  shots  were  fired,  and  the  physician  testified  that  all  the  wounds  were  in  the 
back.    Held,  that  a  verdict  of  guilty  would  not  be  disturbed. 

Appeal  from  district  court,  Silver  Bow  county;  before  Justice  De  Wolfe. 
Cole  &  WhiUhill  and  W.  Y.  Pemhertim,  for  appellant.     W.  E.  CiUlen,  Atty. 
Gen.,  (Robiruton  &  Stapletout  of  counsel,)  for  respondent. 

Bach,  J.  The  defendant,  Charles  Clayton,  was  indicted  by  the  grand  jury 
of  Silver  Bow  county,  at  the  October  term,  1887,  of  the  district  court  in  and 
for  the  said  county,  for  tlie  offense  of  murder  alleged  to  have  been  committed 
on  the  10th  day  of  August,  1887,  by  the  killing  of  one  Zadoc  C.  Aiaddox. 
The  trial  took  place  at  the  May  term,  1888,  of  said  district  court,  and  defend- 
ant was  found  guilty  of  murder  in  the  second  degree,  and  sentenced  to  the 
territorial  prison  for  a  term  of  15  years.  A  motion  for  a  new  trial  was  made 
In  the  court  below,  which  Wcis  denit'd,  and  this  appeal  was  taken  from  the 
judgment  and  order  denying  said  motion. 

The  errors  complained  of  by  the  defendant  are  as  follows: 
The  court  erred  in  not  sustaining  defendant's  challenge  to  the  grand  juror 
Charles  M.  Joyce  on  the  ground  that  said  juror  was  an  alien;  and  also  erred 
in  not  quashing  the  indictment  on  the  ground  that  said  juror  C.  M.  Joyce 
acted  as  a  grand  juror  in  finding  an  indictment  against  the  defendant,  as  well 
as  did  one  John  E.  Davis,  who  tiad  never  been  served  or  summoned  to  act  at  the 
October  terra  of  said  court.  At  the  time  of  the  impaneling  of  the  grand  jury 
the  defendant  challenged  the  grand  juror  Joyce  on  the  ground  that  he  was 
not  a  full  citizen  of  the  United  States;  he  having  stated  that  he  was  a  for- 
eigner, and  had  taken  out  his  first  papers  only.  The  court  refused  the  challenge, 
•and  tlie  defendant  excepted.  Thereafter,  as  It  appears  from  the  bill  of  excep- 
tion, the  said  Joyce  was  by  the  court  admitted  as  a  full  citizen  of  the  United 
States;  which  order  was  not  made  until  after  said  Joyce  had  heard  part  of  the 
testimony,  bat  was  made  before  the  final  consideration  of  the  case  by  the 

^That  a  new  trial  wiU  not  be  granted  on  the  ground  of  newly-disoovered  evidencei 
merely  impeaching  and  cumulative  in  its  character,  see  Gil  more  v.  Brost,  (Minn.)  89  H. 
W.  Rep.  139,  and  note;  Tate  v.  Tate,  (Va.)  7  S.  E.  Rep.  852,  and  note. 
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grand  jury,  and  the  presentation  of  the  indictment.  It  is  declared  by  section 
1304,  p.  1008,  Comp.  St.,  that  "any  male  person  of  lawful  age  who  is  a  citizen 
of  the  United  States,  or  has  declared  his  intention  to  become  such,  *  ♦  * 
shall  be  competent  to  serve  as  a  grand  or  trial  juror."  Section  120,  p.  428, 
enumerates  the  causes  for  which  a  challenge  may  be  Interposed  to  any  indi- 
vidual grand  juror,  and,  among  others,  as  follows,  to-wit:  "Second.  That  he 
is  an  alien.*'  These  two  sections  seem  to  be  almost  irreconcilable,  and  it 
would  seem  to  be  the  duty  of  tlie  legislature  to  remedy  the  evil.  In  the  case 
of  Territory  v.  Harding,  6  Mont.  325,  12  Pac.  Rep.  750,  the  court,  by  the 
former  chief  justice,  evidently  attempts  to  construe  the  sections  together;  and 
it  was  there  intimated,  if  not  directly  decided,  that  a  male  person  of  lawful 
age  was  legally  competent  to  serve  as  a  grand  juror,  although  not  a  full  cit- 
izen, provided  he  had  declared  his  intention  to  become  such.  But  the  ques- 
tion has  never  come  directly  before  this  court  for  adjudication.  The  case  at 
bar  comes  directly  under  the  rule  stated  in  Territoi-y  v.  Ha7%  7  Mont.  — , 
17  Pac.  Rep,  718.  The  court  says:  "It,  then,  appears  that  at  the  time  the 
jury  retired  to  consider  their  verdict,  and  at  the  time  the  verdict  was  rendered, 
all  the  members  of  the  jury  were  citizens  of  the  United  States;  and  the  objec- 
tion of  alienage  does  not  apply."  In  tliat  case  one  of  the  petty  jurors  was 
made  a  full  citizen  during  the  progress  of  the  trial.  So,  in  this  case,  the  grand 
juror  Joyce  was  made  a  full  citizen  of  the  United  States  before  the  vote  was 
tiiken  by  the  grand  jury;  therefore  the  indictment  was  found  by  a  grand  jury 
composed  of  16  citizens  of  the  United  States. 

The  motion  to  quash  the  indictment  was  based  principally  upon  the  ground 
that  "two  persons,  not  allowed  by  law,  were  permitted  to  be  present  during 
the  session  of  the  grand  jury,  while  the  charge  embraced  In  the  indictment 
was  under  consideration,  to-wit,  0.  M.  Joyce  and  John  E.  Davis. "    The  motion 
was  simply  a  distinct  and  separate  mode  of  raising  the  question  of  the  qualifi- 
cation of  those  persons  as  grand  jurors.     We  have  held  above  that  Joyce  was 
a  competent  grand  juror.    It  appears  from  the  record  that  one  John  E.  Davis 
was  regularly  drawn  to  serve  as  a  grand  juror  at  the  October  term,  1887,  of 
the  district  court  of  Silver  Bow  county,  at  which  the  indictment  in  this  case 
was  found.    By  some  error  or  oversight,  the  sheriff  did  not  serve  John  E. 
Davis,  but  did  serve  one  John  A.  Davis,  who  appeared  in  court  in  obedience 
to  the  summons,  and,  showing  that  he  was  a  citizen  of  the  state  of  Illinois, 
was  discharged.    The  return  on  the  venire  showing  a  service  upon  the  above- 
named  John  E.  Davis,  the  court  issued  an  attachment  for  him;  and,  being 
brought  into  court,  he  was  impaneled  and  served  as  a  juror  upon  the  grand 
jury  which  found  this  indictment.     He  was  regularly  drawn,  but  was  not 
summoned,  and  this  is  made  ground  of  objection  by  the  appellant.    If  Davis 
was  a  grand  juror,  then  the  motion  to  quash  the  indictment,  because  of  his 
presence  at  the  meetings  of  the  grand  jury,  was  properly  denied.    It  will  be 
observed  that  Davis,  as  far  as  the  record  shows,  had  all  the  personal  qualifi- 
cations of  a  grand  juror,  and  that  no  challenge  could  have  been  successfully 
urged  against  tiim  upon  any  of  the  grounds  which  are  enumerated  in  section 
120  of  the  criminal  practice  act,  as  causes  for  challenge  to  an  individual 
grand  juror.    It  Ls  very  doubtful  if  a  challenge  could  have  been  sustained  if 
made  to  the  panel.     The  only  ground  for  such  a  challenge  is  found  in  section 
119  of  the  criminal  practice  act,  and  is  as  follows:   "  The  challenge  to  the  panel 
may  be  for  the  cause  that  the  same  was  not  drawn  in  accordance  with  the  es-  ■ 
sential  provisions  of  the  law  of  tins  territory."     The  objection  to  the  juror 
Davis  was  not  that  his  name  had  not  been  drawn  properly,  but  that  he  had 
not  been  properly  summoned.     It  would  seem  that  the  summoning  of  the  in- 
dividual grand  juror  is  not  cause  for  challenge  under  said  section  119.    How- 
ever that  may  be,  the  record  shows  that  the  defendant  and  his  counsel  were 
present  when  the  grand  jury  was  impaneled;  that  an  opportunity  was  given 
to  the  defendant  to  interpose  any  challenge  which  he  might  have  either  to  the 
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panel,  or  to  the  individual  grand  juror,  and  that  he  failed  or  neglected  to  ex- 
ercise such  challenge  as  far  as  tlie  juror  Davis  was  concerned.  He  must 
therefore  be  deemed  to  have  waived  such  challenge.  Territory  v.  Harding, 
6  Mont.  324,  12  Pac.  Rep.  750.  Davis  was  sworn  as  a  grand  juror,  and,  no 
objection  being  made,  he  was  to  all  intents  and  purposes  a  grand  juror,  prop- 
erly qualified,  properly  drawn,  and  properly  summoned.  He  was  properly 
present  at  the  meeting  of  the  grand  jury.  The  motion  to  dismiss  w^as  based 
upon  other  grounds,  but  they  include  no  other  cause  than  those  already  con- 
sidered. 

Benjamin  Plummer  was  called  as  a  witness  for  the  prosecution.  He  was 
present  at  the  time  the  shooting  took  place;  and,  considering  the  character  of 
his  testimony,  the  conclusion  is  inevitable  that  the  prosecution  called  him  as 
a  witness,  not  from  choice,  but  in  order  to  comply  with  the  rule  laid  down  in 
Territory  v.  Uanna,  5  Mont.  248,  5  Pac.  Kep.  252.  If  that  case  is  to  be  con- 
strued as  meaning  that  the  res  gestw  must  be  proved  by  each  and  every  per- 
son present,  and  that  the  prosecution  must  call  every  such  person  as  a  wit- 
ness for  the  territory,  and  if  the  rule  is  not  to  be  limited  to  the  calling  of 
witnesses  sutficient  in  number  to  prove  all  of  the  facts,  then  it  would  seem 
tjjat  a  more  liberal  rule  should  be  allowed  the  territory  fis  to  contradicting  wit- 
nesses called  for  the  prosecution.  The  reason  given  for  the  law  which  for- 
bids a  party  contradicting  a  witness  called  by  hirn  is  that  he  has  voluntarily 
called  such  witness,  and  that  he  thereby  guaranties  his  veracity.  If  the  rule 
in  the  Hanna  Case  is  to  be  extended  to  the  limit  indicated,  it  could  scarcely 
be  said  that  the  territory  would  be  acting  voluntarily  in  calling  its  witnesses. 
The  witness  Plummer  testified,  among  other  things,  that,  at  the  time  of  the 
shooting,  deceased,  who  had  driven  up  to  the  place  where  he  met  the  defend- 
ant, jumped  out  of  the  wagon  with  his  shotgun  in  his  hand.  The  prosecu- 
tion called  Frank  Marsh,  one  of  the  grand  jurors,  evidently  for  the  purpose 
of  contradicting  the  witness  Plummer  in  tiiat  regard,  or,  rather,  to  prove 
contradictory  statements  made  by  him  (Plummer)  before  the  grand  jury.  It 
would  seem  that  the  best-considered  authorities  hold  that  it  is  error  to  allow 
such  testimony;  those  authorities  holding  that,  where  a  party  is  taken  by 
surprise  by  the  testimony  of  a  witness,  he  may  show  the  facts  to  be  otherwise 
than  as  testified  to  by  said  witness,  but  that  he  cannot  impeach  the  character 
ot*  such  witness,  or  prove  by  other  witnesses  contradictory  statements  made 
by  him  out  of  court  for  the  sole  purpose  of  contradiction.  Whart.  Ev.  §  549, 
and  cases  cited.  But  Marsh  did  not  contradict  Plummer.  He  testified  that 
he  was  the  secretary  of  the  grand  jury;  that  he  reduced  to  writing  the  testi- 
mony which  Plummer  gave  to  that  body;  and  that  Plummer  gave  no  testi- 
mony whatever  as  to  whether  or  not  the  deceased  had  a  gun  in  his  hand 
when  he  got  out  of  the  wagon.  Marsh  certainly  did  not  prove  any  contra- 
dictory statement  made  by  Plummer.  If  there  was  error  in  admitting  the 
testimony,  it  was  in  no  way  prejudicial  to  the  rights  of  the  defendant,  and 
did  not  work  him  any  injury. 

The  shooting  occurred  at  a  place  about  two  miles  from  tne  town  of  Mel- 
rose. The  defendant  was  called  i\&  a  witness  in  his  own  behalf,  and,  among 
other  things,  testified  that,  after  the  shooting  occurred,  he  and  others  re- 
mained at  the  place  for  some  time;  that  defendant  rode  to  the  home  of  the  de- 
ceased, and  notified  the  family  of  the  shooting;  that  h^  then  started  for  Mel- 
rose to  surrender  himself  to  the  sheriff;  that  lie  met  Mr.  Justice  Smith  about 
one-half  mile  from  Melrose,  and  that  he  gave  the  shotgun  to  him.  The  de- 
fendant's counsel  then  asked  the  defendant,  "What  did  you  say  when  you  de- 
livered up  this  gun  to  Judge  Smith."  To  this  question  the  pros(  cution  ob- 
jected, the  objection  was  sustained,  and  the  defendant  excepted  to  the  ruling 
of  the  court.  Judge  Smith  had  been  called  as  a  witness  to  identify  the  gun 
referred  to;  and  in  his  testimony  he  confined  himself  strictly  to  that  fact,  and 
gave  no  part  of  any  conversation  between  himself  and  the  defendant.     The 
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testimony  sought  does  not  come  within  the  rule  which  allows  a  party  to  give 
any  portion  of  a  conversation  already  introduced  in  evidence  by  the  other  side, 
whether  or  not  such  conversation  was  properly  introduced.  TJje  defendant, 
however,  claims  that  the  question  was  proper,  as  calling  for  part  of  the  res  gesta. 
It  has  been  said  that  "re*  gesta:  are  events  speaking  for  themselves,  through 
the  instinctive  words  and  acts  of  participants ;  not  the  words  and  acts  of  partic- 
ipants when  narrating  the  events.  *  *  *  And  as  long  as  the  transaction 
continues,  so  long  do  acts  and  deeds  emanating  from  it  become  part  of  it,  so  that, 
describing  it  in  a  court  of  justice,  they  can  be  detailed.  The  question  is,  is  the 
evidence  offered  that  of  events  speaking  through  participants,  or  that  of  observ- 
ers speaking  about  the  event.  *  *  *  Nor  are  there  any  limits  of  time 
within  which  the  res  gestwcau  be  arbitrarily  confined. "  Whart.  Crim.  Ev.  §  262. 
And  again,  it  is  said  that  "they  must  be  necessary  incidents  of  the  litigated 
act;  necessary  in  this  sense,  that  they  are  part  of  the  immediate  concomitants 
or  conditions  of  such  act.  and  are  not  produced  by  the  calculated  policy  of  the 
actors."  Id.  J5  263.  Xlie  same  author,  speaking  of  this  subject,  says.  "It 
is  not,  however,  necessary  that  such  declarations,  to  be  a  part  of  the  res  gestw, 
should  be  precisely  concurrent  with  the  act  under  trial.  It  is  enough  if  they 
spring  from  it,  and  are  made  under  circumstances  that  preclude  the  idea  of 
design.  The  test  is,  were  the  declarations  the  facts  talking  through  the  party, 
or  the  party's  talk  about  the  facts?  *  *  *  So  one  indictetl  for  murder 
cannot  given  in  evidence  his  own  conversations,  hatl  after  going  half  a  mile 
from  the  place  of  murder,  when  he  has  had  time  to  collect  himself,  to  make 
out  his  case."  Id.  §  691,  and  cases  cited.  Another  rule  seems  to  be  that  the 
statement  cannot  be  introduced  in  evidence  when  it  is  a  narrative  of  past 
events.  Id.  §  264;  People  v.  Ehring,  65  Cal.  135,  3  Pac.  Rep.  606;  Peo- 
pie  v.  Ah  Lee,  60  Cal.  85-91;  1  Greenl.  Ev.  §  110.  Tested  by  these  rules,  it 
is  evident  that  the  statement  made  by  the  defendant  to  Judge  Smith  was  not 
a  part  of  the  res  gestcs;  for  it  was  not  so  closely  connected  with  the  act  as  to 
become  an  incident  thereof,  or  to  be  "the  facts  talking"  through  the  defend- 
ant So  much  time  had  elapsed  after  the  shooting  took  place  that  the  defend- 
ant had  had  ample  opportunity  to  form  his  design  and  plan  of  defense;  the 
shooting  was  complete;  provision  had  been  made  for  the  comfort  of  the  vic- 
tim; the  defendant  had  gone  a  mile  and  a  half  for  the  purpose  of  submitting 
to  arrest;  the  event  was  passed;  the  tragedy  had  been  acted;  and  defendant's 
statement  was  but  his  history  of  a  deed  that  was  already  done  and  complete 
in  all  its  parts. 

The  witness  Power,  called  in  behalf  of  the  territory,  testified  that,  so  far  as 
he  knew,  the  deceased  did  not  have  any  pistol  on  him  at  the  time  of  the 
shooting.  «  He  was  then  asked  this  question:  "If  he  had  had  one,  do  you 
think  you  would  have  seen  it?"  The  defendant  objected  to  this  question  as 
irrelevant  and  immaterial,  and  his  exception  was  noted  to  the  ruling  of  the 
court  admitting  the  question.  It  is  urged  that  this  calls  for  the  opinion  of 
the  witness,  and  that  it  was  a  question  which  the  jury  should  have  decided. 
The  answers  are  few  which  do  not  more  or  less  contain  the  opinion  of  the 
witness;  inferences  drawn  from  facts  known  or  thought  by  him  to  be  known 
to  him;  the  ultimate  fact  deduced  from  precedent  facts  known  perhaps  to  no 
one  save  himself,  and  which  cannot  be  described.  And  it  Is  impossible  to 
suppose  that  the  jury  could  arrive  at  the  ultimate  fact  sought  by  this  ques- 
tion. Take  the  question  of  identity:  The  witness  is  asked  if  he  saw  the  de- 
fendant, and  answers  that  he  did  see  him.  Is  that  not  the  opinion  of  the  wit- 
ness, an  inference  drawn  from  facts  known  to  him?  Mr  Wharton  in  his 
work  on  Crimimil  Evidence,  §13,  says.  "But  here  comes  another  question  of  in- 
ference: Is  the  defendant  the  person  by  whom  the  shot  was  fired?  *  *  * 
Men's  faces  and  figures,  like  their  handwritings,  may  sometimes  be  so  simi- 
lar  that  the  keenest  observer  is  baflled  when  seeking  to  discover  a  difference 
The  witness  is  asked  how  he  knows  that  the  prisoner  at  the  bar  is  the  person 
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who  fired  the  fatal  shot,  and  his  answer  is:  *I  infer  it  from  a  similarity  of 
eyes,  of  hair,  of  lieiglit,  of  manner,  of  expression,  of  dress.'  Human  identity, 
therefore,  is  an  inference  drawn  from  a  series  of  facts,  some  of  them  veiled, 
it  may  be,  in  disguise,  and  all  of  them  more  or  less  varied  by  circumstances. 
Analyze  tlie  answer  of  the  witness  given  in  the  foregoing  quotation.  Does  it 
not  call  for  the  opinion  of  the  witness?  Are  the  eyes  similar?  Is  not  that  an 
opinion  of  the  witness?  The  similarity  of  the  hair,  of  height,  of  manner,  is 
that  not  the  opinion  of  the  witness?  Certainly  it  is.  It  is  an  opinion  formed 
without  conscious  mental  process,  and  based  upon  facts  thoroughly  and  com- 
pletely known  to  the  witness,  but  so  intangible,  so  delicate,  so  nice  that  the 
eye  may  catch  them,  but  the  tongue  of  man  cannot  describe  them.  Such  ulti- 
mate facts,  opinions  formed,  so  to  speak,  unconsciously, — at  least  through  no 
conscious  process  of  reasoning, — are  facts  so  far  as  the  law  of  evidence  is 
concerned."  "Opinions,  therefore,  which  are  abbreviations  of  the  facts, 
are  admissible,  when  the  facts,  though  not  expressed,  are  implied."  See 
Whart.  Ev  g  15.  And  Mr.  Wharton  quotes  from  the  famous  logician,  Mr. 
Mills,  who  says:  "It  is  too  much  to  say,  *  I  saw  my  brother.*  All  I  posi- 
tively know  is  that  I  saw  some  one  who  closely  resembled  my  brother,  as  far 
as  could  be  observed.  It  is  by  judgment  Only  I  can.  assert  he  was  my 
brother. "  And  yet  who  would  object  to  the  question,  "  Was  the  person  whom 
you  saw  your  brother?"  or  to  the  question,  "You  may  state,  if  you  know,  who 
was  the  person  whom  you  saw," — upon  the  ground  that  it  called  for  the  opin- 
ion of  the  witness?  Take  the  question  that  preceded  the  one  objected  to, 
"Did  Mr,  Peterson  have  a  pistol  upon  him  at  that  time?"  and  the  answer,  "Not 
that  I  know  of. "  Is  not  that  the  opinion  of  the  witness,  btised  upon  his  obser- 
vation and  means  of  observing?  Is  it  not  the  judgment  of  the  witness,  based 
upon  facts  of  which  the  witness  was  fully  conscious,  but  which  he  could  not  de- 
scribe? The  time  of  day  or  night,  the  relative  position  of  the  two  parties,  the 
absence  of  intervening  objects, — these,  to  a  certain  extent,  may  be  described; 
but  who  can  describe  to  a  jury  the  niceness  of  an  examination,  the  strength  of 
one's  own  eye-sight,  and  the  many  other  surrounding  circumstances  peculiar  to 
the  particular  transactions?  See,  also,  Sloan  v.  Railroad  Co.,  45  N.  Y.  125. 
The  witness,  and  he  alone,  could  answer  the  question  objected  to.  Whether 
or  not  he  was  in  such  a  position  and  under  such  conditions  that  would  have 
enabled  him  to  see  the  pistol,  if  there  was  any  there,  was  a  fact  deducible 
from  precedent  facts,  and  to  be  deduced,  by  him  alone,  to  the  same  degree  as 
is  the  question  of  human  identity. 

Another  alleged  error  is  that  the  record  at  the  time  of  the  trial  did  not  show 
that  the  defendant  had  made  any  plea  to  the  indictment.  If  such  was  the  full 
history  of  the  case,  it  would  seem  that  the  trial,  verdict,  and  judgment  are 
nullities.  See  Whart.  Crim.  PI.  &  Pr.  §  409,  and  cases  cited ;  People  v.  Gaines, 
52  Cal  480.  The  transcript  shows  the  following  facts:  The  indictment  was 
found  at  the  October  term,  1887,  of  the  district  court,  Mr.  Justice  Galbraith 
presiding.  The  cause  was  continued  for  that  term.  Trial  was  had  at  the 
June  term,  1888,  of  said  court,  Mr.  Justice  De  Wolfe  presiding.  Trial  re- 
sulted in  a  verdict  of  guilty,  and  the  judgment  herein  appealed  from.  There- 
after, and  during  the  said  June  term,  it  was  discovered  that  the  record— the 
minutes  of  the  court — contained  no  entry  of  the  plea  of  the  defendant,  and  a 
motion  was  made  to  correct  the  minutes  of  the  October  term  by  inserting 
therein  the  plea  of  the  defendant  that  he  was  "not  guilty. "  Said  motion  was 
based  upon  certain  affidavits,  among  otliers  the  affidavit  of  the  defendant  him- 
self, filed  on  a  motion  previously  made  in  his  behalf  for  a  continuance,  from 
which  it  appeared  as  matter  of  fact  the  defendant  had  pleaded  "not  guilty." 
It  further  appears  from  the  transcript  that  the  order  was  granted,  the  minutes 
were  corrected,  and  show  the  plea  of  the  defendant.  To  said  order  the  de- 
fendant excepted.  Had  the  court  the  right  to  amend  the  minutes  at  a  subse- 
quent term?    There  seems  to  be  much  conflict  upon  this  question,  and  fine 
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distinctions  are  drawn.  From  a  careful  inspection  of  the  authorities,  it  would 
seem  that  the  true  rule  is  this.  That  the  court  may  amend  its  record  and 
alter  its  judgments  to  any  extent  during  the  term  at  which  the  records  and 
judgments  were  made;  but  that  at  a  subsequent  term  it  can  amend  its  records 
to  such  an,  extent  only  as  will  make  the  record  show  what  actually  did  take 
place;  but  at  such  a  time  the  minutes  cannot  be  amended  so  as  to  recite  a  fact 
that  never  happened,  to  create  a  judgment  never  authorized  by  law,  or,  under 
the  form  of  an  amendment  to  a  judgment,  to  exercise  an  appellate  jurisdiction 
and  reverse  the  judgment.  In  Mining  Co.  v.  Rumley,  1  Mont.  201,  it  was 
held  that  the  court  could  amend  the  record,  and  that  judgment  could  be 
entered  at  a  subsequent  term,  where  a  verdict  had  been  rendered  by  a  jury, 
and  the  clerk  had  neglected  to  enter  judgment;  and  it  was  also  held  that  the 
court,  at  a  subsequent  term,  could  amend  that  judgment  by  inserting  the  names 
of  pei-sons  which  had  been  inadvertently  omitted  therefrom.  In  Fredericks 
V.  Davist  6  Mont.  460, 13  Pac.  Rep.  125,  an  order  or  judgment  of  distribution 
was  made  in  a  partition  suit,  and  at  a  subsequent  term  the  order  was  set  aside. 
This  was  held  error;  and  the  court  quoted  with  approval  from  Freem.  Judgm. 
§  101,  as  follows:  **But  neither  a  final  judgment  nor  final  decree,  pronounced 
upon  a  hearing  on  the  merits,  can  be  set  aside  after  the  term,  upon  motion, 
for  any  error  into  which  the  court  may  have  fallen.  The  law  does  not  permit 
any  judicial  opinion  to  exercise  a  revisory  power  over  its  own  adjudications 
after  they  have,  in  contemplation  of  the  law,  passed  out  of  the  •  breasts  of  the 
judges.'"  In  the  case  of  Mining  Co.  v.  Rumley^  supra,  the  court  ordered 
that  the  record  should  show  that  to  have  been  done  which  had  actually  trans- 
pired. In  the  last  case  {Fredericks  v.  Davis)  the  court  had  stricken  from 
the  record  and  set  aside  an  order  duly  entered,  and  which  had  actually  been 
made  by  the  court,  and  In  so  doing  the  court  below  usurped  the  powers  of  the 
supreme  court.  In  Swain  v.  Naglee,  19Cal.  127,  it  was  held  that  courts  have 
power  to  amend  clerical  errors,  and  enter  a  judgment  nunc  pro  tun*:,  when 
the  record  itself  discloses  the  error,  even  though  the  term  liad  lapsed.  The 
facts  were  these:  The  supreme  court  bad  actually  affirmed  an  order  granting 
a  new  trial,  whereas  the  minutes  of  the  court  showed  that  the  court  affirmed 
the  judgment.  This  was  clearly  correcting  a  mistake,  and  allowing  the  truth 
to  be  shown.  In  Rousset  v.  Boyle,  45  Cal.  64,  it  was  held  that,  "when  the 
judgment  entered  by  the  clerk  does  not  conform  to  that  pronounced  by  the 
court,  it  will  be  corrected,  even  after  appeal  and  affirmance  of  the  judgment." 
And  the  same  doctrine  was  approved  in  Dreyfass  v.  Tompkins,  67  Cal.  339, 7 
Pac.  Hep.  732.  In  De  Castro  v.  Richardson,  2b  Cal.  49,  however,  it  was  held 
that  the  district  court  had  no  power,  at  a  subsequent  term,  to  amend  its  min- 
utes as  to  the  time  allowed  to  defendant  to  file  a  statement  on  motion  for  new 
trial.  And  the  court  uses  this  significant  language.  "It  is  not  stated  in  the 
motion,  now  recited  in  the  amend^  order,  that  the  court  did,  at  the  September 
term,  grant  the  defendants  the  30 days  in  which  to  give  the  notice;  and  there 
was  nothing  in  the  record  at  the  September  term  showing  that  the  court  did 
give,  or  intended  to  give,  the  defendants  the  time  for  that  purpose. "  This 
case  was  afterwards  reversed  in  Spanagel  v.  Dellinger,  34  Cal.  481  In  Rous- 
set  V.  Boyle,  supra,  the  court  say:  "Whatever  conflict  may  be  found  (and  it 
is  certainly  far  from  inconsiderable)  between  the  authorities  as  to  the  right 
and  duty  of  tlie  trial  court  to  correct  its  errors  in  order  to  make  them  conform 
to  the  truth,  *  *  *  we  think  that  it  must  be  conceded  that  under  no  sys- 
tem of  jurisprudence,  recognized  among  civilized  people,  has  it  ever  been  per- 
mitted that  a  party  who  has,  by  the  mere  misprision  of  the  clerk,  obtained 
against  his  adversary  the  entry  of  a  judgment  never,  in  fact,  pronounced  or 
rendered  by  the  court,  should,  while  substantially  admitting  the  fact  of  the 
mistake,  retain  its  fruit.  The  cases  out  of  which  controversies  upon  the  sub- 
ject have  arisen,  are  cases  in  which  the  judgment  had,  in  point  of  fact,  been 
rendered  by  the  error  of  the  trial  court,  or  in  "which  the  fact  of  the  mistake  or 


Digitized  by 


Google 


300  PACIFIC  REPORTER.  [Mont. 

misprision  of  the  clerk  was  controverted. "  In  this  last  sentence  is  to  be  found, 
in  our  opinion,  the  true  test  as  to  whether  or  not  the  court  can  amend  the  rec- 
ord. In  Bank  v.  Moss,  6  How.  31,  it  was  held  that  the  court,  at  a  subsequent 
terra,  could  not  set  aside  a  judgment  because  of  error,  because  the  proper  rem- 
edy was  by  new  trial,  writ  of  error,  or  appeal;  but  the  court  say  "We  are 
not  to  be  misunderstood  by  this  to  deprive  a  court,  at  a  subsequent  term,  to 
set  right  mere  forms  in  its  judgments,  or  power  to  correct  misprisions  of  its 
clerks.  The  right  to  correct  mere  clerical  errors,  so  as  to  conform  the  record 
to  the  truth,  always  remains."  In  ISheppard  v.  Wilson^  Id.  261,  a  motion  in 
the  court  below  had  been  made  for  a  new  trial,  and,  before  decision  thereon, 
the  court  adjourned.  By  some  mistake  an  entry  was  made  on  the  minutes 
that  the  motion  was  overruled.  At  the  next  term  the  court  set  aside  the  order, 
and  ordered  that  an  order  of  continuance,  which  had  been  made  at  the  former ' 
term,  but  not  entered  m  the  minutes,  should  be  entered  nunc  pro  tunc,  and 
finally  decided  the  motion  for  a  new  trial.  The  distinction  to  be  drawn  be- 
tween these  two  cases  is  the  same  as  that  existing  between  the  two  cases  from 
the  California  supreme  court,  and  as  that  existing  between  the  cases  found  in 
our  own  Reports.  It  would  be  almost  impossible  to  refer  to  all  the  authorities 
on  either  side  of  this  question;  but  we  firmly  believe  that  an  examination  of 
them  will  prove  that  the  distinction  to  be  drawn  is  this:  That  the  court  has 
not  the  power,  at  a  subsequent  term,  to  amend  the  record,  in  order  that  the 
record  may  show  that  which  did  not  take  place,  thus  exercising  a  revisory  or 
appellate  power  over  its  own  decisions;  but  that  the  court  always  has  the 
power  to  make  the  record  speak  the  truth, — power  to  correct  the  clerical  mis- 
take or  omission  of  its  clerk  when  the  mistake  clearly  appears.  The  latest 
case  on  this  subject  is  that  of  Territory  v.  Christemen,  31 N.  \V.  liep.  847,  from 
the  supreme  court  of  Dalvola.  In  that  case  the  district  court  hiid,  at  a  subse- 
quent term,  amended  the  record  in  matters  closely  analogous  to  the  amend- 
ment made  in  this  case.  After  a  very  elaborate  and  learned  discussion  by  Mr. 
Chief  Justice  Tuipp,  it  was  held  that  the  court  below  had  the  right  to  so  amend 
the  record.  See,  also,  BUansky  v.  State,  3  Minn.  427,  (Gil.  313;)  Walker  v. 
State,  1  K.  E.  Rep.  856;  Kelly  v.  U,  S.,  27  Fed.  Rep.-616.  We  cannot  see  that  the 
rule  should  be  changed  in  this  case,  because  the  fact  that  the  judge  whoallowed 
the  amendment  w^as  not  the  judge  who  presided  at  the  time  the  plea  was  made; 
for  tlie  fact  of  the  plea  is  admitted,  and  the  only  question  is  one  of  jurisdiction. 

It  is  urged  that  the  court  below  had  no  power  to  make  the  amendment  to 
read  that  the  plea  was  made  orally,  as  that  did  not  appear  from  the  affidavits. 
We  are  of  the  opinion  that  the  fact  of  the  plea  is  the  essential,  not  its  form; 
but  we  think  that  the  court  below  was  warranted  in  finding  that,  when  the 
plea  was  made,  It  was  made  in  the  usual  and  proper  manner,  nothing  to  the 
contrary  appearing. 

A  new  trial  is  sought  upon  the  ground  of  newly-discovered  evidence,  con- 
cerning certain  threats  mivde  by  the  deceased  against  the  defendant  in  the 
presence  of  one  John  Price.  In  the  affidavit  of  the  defendant,  made  in  stip- 
port  of  the  motion,  he  states  that  he  had  known,  for  a  long  time,  that  the  de- 
ceased had  made  threats,  that  he  had  been  unable  to  procure  the  evidence  of 
any  witness  at  the  trial,  and  that  he  did  not  know  that  Price  would  swear  to 
the  threats  referred  to,  until  after  the  trial.  Price  was  a  witness  for  the  pros- 
ecution, was  cross-examined  by  the  defendant's  counsel,  and  in  the  latter  the 
very  conversation  set  out  in  the  affidavit  for  continuance  is  referred  to.  AVe 
do  not  think  that  the  record  shows  due  diligence.  Moreover,  the  evidence  is 
cumulative.  The  witnesses  Moore  and  Peterson,  called  by  the  defendant,  tes- 
tified as  to  threats  made  by  the  deceased  against  defendant. 

A  new  trial  is  asked  also  upon  the  ground  that  the  members  of  the  jury  weie 
guilty  of  misconduct,  in  that  they  separated  without  leave  of  court.  It  aj)- 
pears  from  the  record  that,  during  the  progress  of  the  trial,  the  juror  McGill 
wa»  sick  with  diarrhoea,  and  wuis  frequently  called  to  the  privy,  but  that  up 
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to  the  time  when  the  ease  was  Anally  given  to  the  jary  the  bailiff  always  ac- 
companied him.  It  further  appears  that  the  jury,  after  the  case  was  closed, 
retired  to  their  room,  whence  they  were  taken  by  the  bailiff  to  dinner;  that 
upon  leaving  the  building  the  Juror  McGill  was  taken  ill  so  suddenly  that  he 
was  compelled  to  hasten  to  the  privy,  and  that  the  bailiff  was  ahead  of  him 
with  the  other  jurors,  and  consequently  Mr.  McGill  could  not  delay  in  order 
to  inform  him;  that  McGill  went  directly  to  the  privy,  and,  having  attended 
to  the  call  of  nature,  he  returned  to  the  jury-room;  that  he  neither  saw  any 
one  nor  spoke  to  any  one  during  the  time  he  was  alone;  that  he  waited  in  the 
jury-room  until  the  bailiff  came  and  conducted  him  to  the  restaurant  at  which 
the  other  jurors  were  procuring  their  dinner.  It  is  not  claimed  that  any  per- 
son spoke  to  Mr.  McGill,  and  the  recoixl  discloses  no  fact  tending  to  show  any 
injury  to  the  defendant.  Upon  the  authority  of  the  case  of  Territory  v.  Hart, 
7  Mont.  — ,  17  Pac.  Kep.  718,  such  facts  do  not  justify  a  new  trial. 

It  is  also  claimed  that  the  evidence  does  not  justify  the  verdict.  It  appears 
from  the  evidence  that  on  the  10th  day  of  August,  1887,  the  deceased,  and  the 
witnesses  Peterson  and  Powers,  were  driving  to  some  hay  lands,  part  of  the 
public  domain;  that  on  the  way  they  met  the  defendant,  and  stopped;  that 
the  deceased  and  the  defendant  then  had  a  quarrel  about  the  right  to  cut  the 
hay  upon  the  land  mentioned,  each  claiming  the  right  to  be  his  own;  that  de- 
fendant called  to  the  deceased  "to  come  on;"  that  deceased,  during  the  quar- 
rel, had  a  shotgun  in  his  lap,  but  handed  the  gun  to  Powers,  and  then,  upon 
the  challenge  "to  come  on,"  jumped  out  of  the  wagon,  and  exclaimed,  "I  am 
not  armed;  I  haven't  anything  to  defend  myself  with  whatever;"  that  defend- 
ant took  a  few  steps  backward  towards  his  mowing-machine,  and  procured  a 
pistol;  that  deceased,  when  he  jumped  to  the  ground,  had  his  back  to  the  de- 
fendant, and  was  in  the  act  of  turning,  and  had  turned  about  half  way  around, 
when  the  defendant  fired  three  shots,  two  of  which  were  described  as  fatal 
wounds,  and  death  resulted  therefrom  upon  the  afternoon  of  that  day.  Tes- 
timony was  also  introduced  to  show  that  defendant  had  frequently  threatened 
to  take  the  life  of  the  deceased,  and  that  he  had  often  said  that,  if  the  deceased 
tried  to  cut  the  hay  upon  the  land,  either  he  would  kill  Maddox  or  Maddox 
would  have  to  kill  him.  Surely  upon  such  testimony  the  jury  was  warranted 
in  finding  a  verdict  of  guilty  ot  murder  in  the  second  degree.  It  is  true  that 
the  defendant  and  the  witness  Pluramer  contradict  this  testimony  in  part; 
they  stating  that  the  deceased  had  the  shotgun  in  his  hand,  and  that  he  was 
walking  towards  the  defendant  with  the  gun  aimed  at  him  when  the  fatal  shots 
were  fired.  The  jury  believed  the  former,  and  not  the  latter,  version;-  and  we 
think  properly  so,  for,  unless  the  jury  had  refused  to  believe  the  testimony 
of  the  physician  who  made  the  post  mortem  examination,  the  stem  logic  of 
facts  must  have  convinced  them  that  the  deceased  was  not  facing  the  defend- 
ant when  the  fatal  shots  were  fired,  because  every  shot  that  was  discharged 
struck  the  deceased  in  the  back.  The  defendant  himself  recognized  that  weak- 
ness; for  he  says  in  his  testimony  that  the  doctor  must  have  been  mistaken 
as  to  the  position  of  the  wounds.  The  jury  was  fully  and  fairly  instructed  as 
to  the  law.  In  fact  the  ability  of  his  counsel  warrants  the  belief,  which  the 
record  sustains,  that  those  instructions  were  all  that  defendant  could  claim. 
"We  have  carefully  examined  every  alleged  error  which  the  ingenuity  of  coun- 
sel could  discover,  but  we  find  no  cause  for  reversing  the  judgment  and  order 
appealed  from,  and  they  are  therefore  affirmed. 

McCoMNKLL,  C.  J.,  and  Lwdell,  J.,  concur. 
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(8  Mont  248) 

O*  DoNNELL  «.  Glenn  et  ah 
(Supreme  Court  of  Montcma*    September  15, 1888.) 

!•  HiKBs  AND  Mining— Discovert  and  Acquisition— Ix>cation  of  Disoovbbt  Bhatt. 
Rev.  St.  U.  S.  §  2820,  provides  that  **no  location  of  a  mining  claim  shall  be  made 
until  the  discovery  of  the  vein  or  lode  within  the  limits  of  the  claim  located. "  Gen. 
Laws  Mont.  $  1479,  provides  that,  in  order  to  entitle  any  person  to  record  any  lead, 
lode,  or  ledge,  there  shall  first  be  discovered  thereon  a  vein  or  crevice  of  quartz  or 
ore  with  at  least  one  well-defined  wall.  Held,  that  neither  of  these  sections  re- 
quires the  discovery  shaft  to  be  located  at  the  shaft  which  contains  the  vein  upon 
the  discovery  of  which  the  locator  bases  his  claim. 

2w  Same— Dbscbiption  of  Claim— Province  of  Jury. 

Rev.  St.  U.  S.  §  2824,  requires  records  of  mining  claims  to  contain  a  description 

of  the  claims  located  *^by  reference  to  some  natural  object  or  permanent  monument 

.  as  will  identify  the  claim.  ^   Held,  that  the  question  whether  a  reference  to  a  stake, 

in  a  particular  case,  is  sufficient,  is  for  the  jury,  with  proper  instructions  as  to  the 

meaning  of  the  statute. 

8.  Same— Oath  to  Declaratory  Statement— CJonstitutional  Law— Territorial 
A<rrs. 

Comp.  St.  Mont.  S  1477.  providing  that  the  declaratoiy  statement  required  by 
Unitea  States  laws  to  be  filed  on  locating  a  mining  claim  oe  made  on  oath,  is  not  an 
infringement  of  Rev.  St.  U.  S.  §  1851,  which  prohibits  the  passage  of  any  territorial 
law  interfering  with  the  primary  disposition  of  the  soil. 

Appeal  from  district  court,  Silver  Bow  county;  before  Justice  De  Wolfe. 
William  Scallon^  for  appellant.     Knowles  dk  Forbid,  for  respondents. 

Mc€k>NN£LL,  C.  J.  This  is  an  action  brought  under  section  2824,  Kev.  St. 
U.  S.,  for  the  purpose  of  determining  the  right  of  the  mining  claim  described 
in  the  appellant's  complaint.  There  is  no  statement  on  appeal,  nor  state- 
ment on  motion  for  a  new  trial,  nor  are  the  instructions  made  a  part  of  the 
judgment  roll,  by  bill  of  exceptions  or  otherwise.  The  case  must  be  heard 
here  upon  the  judgment  roll,  and  the  only  controverted  question  presented 
by  it  is  the  admissibility  of  certain  testimony,  and  of  the  declaratory  state- 
ment offered  by  the  respondent.  The  appellant  claims  the  lode  under  the 
name  of  the  **  Slap- Jack  Lode,  *'  and  the  respondents  under  the  name  of  the 
"  Argonaut  Lode. " 

The  bill  of  exceptions  shows  that  the  defendants  below  were  permitted* 
over  the  objections  of  the  plaintiff,  to  introduce  the  testimony  of  a  number 
of  witnesses  tending  to  prove  a  discovery  within  their  claim  of  a  vein  of  min- 
eral-bearing quartz  other  than  the  one  which  they  had  selected  as  the  point 
at  which  they  established  their  discovery  shaft.  The  appellant  contends  that 
a  location  must  be  based  upon  what  is  found  in  the  discovery  shaft,  adopted 
and  claimed  as  such,  and  nowhere  else.  The  lievised  Statutes  of  the  United 
States  (section  2320)  provide  that  **no  location  of  a  mining  claim  shall  be 
.  made  until  the  discovery  of  the  vein  or  lode  within  the  limits  of  the  claim  lo- 
cated. "  There  is  no  provision  for  a  discovery  shaft  in  the  statute.  Any  dis- 
covery will  meet  its  requirements,  provided  it  is  made  before  the  location, 
and  within  its  boundaries;  nor  is  there  anything  in  the  statutes  of  the  terri- 
tory which  requires  the  election  of  any  particular  point  in  the  claim  as  a  dis- 
covery shaft,  to  the  exclusion  of  all  others.  Section  1479  of  the  Genera]  Laws 
of  the  territory  provides  "that,  in  order  to  entitle  any  person  or  persons  to 
record  in  the  county  recorder's  ofl3ce  of  the  proper  county  any  lead,  lode,  or 
ledge,  there  shall  first  be  discovered  on  said  lode,  lead,  or  ledge  a  vein  or 
crevice  of  quartz  or  ore  with  at  least  one  well-deflned  wall."  This  la  the 
same  as  the  act  of  congress  supra,  except  that  it  requires  one  well-defined 
wall  to  be  discovered.  It  is  argued  by  counsel  of  appellant  that  *'to  allow 
the  selection  at  will  of  any  other  shaft  besides  the  nominal  discovery  shaft* 
when  a  location  is  contested,  is  to  leave  the  whole  matter  open  to  uncertainty 
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and  doubt,  and  cause  litigation.  To  aJlow  it  would  be  to  allow  a  fraud  upon 
the  law,  for,  if  a  man  may  locate  his  discovery  when  there  is  no  vein,  he  may 
place  it  at  a  point  between  two  veins  over  three  hundred  feet  apart,  and  thus 
obtain  a  claim  to  two  veins,  when  he  would  legitimately  be  entitled  to  but 
one. "  The  best  answer  to  this  argument  is  given  in  the  Revised  Statutes  of 
the  United  States,  wherein  they  provide  that  "the  location  must  be  distinctly 
marked  on  the  ground,  so  that  its  boundaries  can  be  readily  traced."  And, 
further,  that  all*' records  of  mining  claims  *  ♦  ♦  shall  contain  ♦  *  ♦ 
such  a  description  of  the  claim  or  claims  located,  with  reference  to  some  nat- 
ural object  or  permanent  monument  as  will  identify  the  claim."  The  funda- 
mental mistake  in  the  foregoing  argument  is  that  it  assumes  that  a  notice  on 
the  ground  at  the  point  of  discovery  is  necessary  when  it  is  not  required  by 
law.  All  that  is  required  is  a  genuine  discovery  of  a  mineral-bearing  vein, 
with  at  least  one  well-defined  wall,  and  such  a  description  of  it  in  the  declar- 
atory statement  of  record  as  will  identify  it,  and  enable  a  person  to  easily 
trace  its  boundaries.  Can  it  be  said  that  because  a  locator  of  a  mine  puts  up 
a  notice  at  a  shaft  which  contains  no  mineral,  when  he  has  discovered  min- 
eral at  another  point  in  the  same  vein,  and  which  is  covered  by  his  location, 
the  boundaries  of  which  can  be  readily  traced,  and  the  claim  identified,  that 
he  cannot  hold  it  for  that  reason?  Certainly  not.  Such  a  holding  would  be 
to  interpolate  into  the  statute  an  amendment  which  would  lead  to  most  ab- 
surd consequences.  In  this  case,  suppose,  if  a  locator  should  choose  to  put  up 
a  location  notice  between  two  leads,  which  are  more  than  300  feet  apart,  and 
adjust  his  description  from  this  point,  and  leave  it  uncertain  as  to  which  lead 
he  has  located,  such  a  location  would  be  void  for  uncertainty,  and  he  would 
hold  neither.  After  all,  it  depends  upon  the  description  of  his  diaim  under 
the  statutes.  It  must  be  reasonably  certain,  or  it  is  worthless.  We  think 
the  testimony  upon  this  point  was  properly  admitted. 

2.  A  more  difficult  question  is  presented  in  regard  to  the  sufficiency  of  the 
notice  of  location.  It  was  objected  to  by  the  appellant  upon  the  ground  that 
it  is  not  properly  sworn  to.  The  declaratory  statement  itself  contains  all  that 
the  law  requires,  but  the  objection  is  that  the  oath  or  affidavit  is  insufficient. 
It  is  as  follows,  to- wit: 

"Notice  of  Location.  Notice  is  hereby  given  that  the  undersigned, 
having  complied  with  the  requirements  of  chapter  6  of  title  thirty-two  of  the 
Bevised  Statutes  of  the  United  States,  and  the  local  laws,  rules,  regulations, 
and  customs  of  miners,  have  located  1,500  linear  feet  on  the  Argonaut  lode, 
situated  in  Summit  Valley  mining  district,  Deer  Lodge  county,  Montana  ter- 
ritory, and  being  more  particularly  described  as  follows,  to- wit:  Beginning 
at  .a  stake  at  south-east  corner,  and  running  west  1,500  feet;  thence  north  600 
feet;  thence  east  1,500  feet;  thence  south  600  feet,  to  the  place  of  beginning. 
Said  lode  is  bounded  on  the  south  by  the  Silversmith,  and  south-west  by  the 
Goldsmith,  and  on  the  east  by  what  is  known  as  the  *  Kooney  Lode.^  Above 
lode  runs  900  feet  easterly  and  600  feet  westerly  from  the  discovery  shaft,  and 
300  feet  on  each  side.    Located  December  22n(i,  1880. 

"John  H.Glenn, 
"John  Hale, 
"John  B,  Cameron, 

"Locators. 

"Territory  of  Montana,  County  of  Deer  Lodge — ss. :  J.  B.  Cameron,  first 
being  duly  sworn  according  to  law,  deposes  and  says:  That  we  are  citizens 
of  the  United  States,  and  are  the  locators  of  the  foregoing  described  mining 
premises;  that  the  description  therein  contained,  as  beginning  at  a  stake  at 
the  south-east  corner,  running  west  1,500  feet;  thence  north  S)0  feet;  thence 
east  1,500  feet;  thence  south  600  feet,  to  place  of  beginning, — is  true,  and  that 
the  locators,  whose  names  are  subscribed  thereto  are  bona  ftde  residents  of 
Montana  territory.  [Signed]  John  B.  Cahbbon. 
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*'c$ub:u6«.bed  and  sworn  to  before  me  this  24th  day  of  December,  1880. 
[6ife,aed}    "A.  W.  Barrett,  Notary  Public. 

"Filed  Lov.  2nd.  1887. 

[Signed]    "  W.  F .  Shanley.  Clerk.  *' 

The  Kevised  Statutes  of  the  United  States  (section  2324)  provide  that  "all 
records  of  mining  claims  hereafter  made  shall  contain  the  name  or  names  of 
the  locators,  the  date  of  the  location,  and  such  description  of  the  claim  or 
claims  located,  by  reference  to  some  natural  object  or  permanent  monument, 
as  will  identify  the  claim."  The  oath  given  supra  shows  that  it  does  not 
contain  the  date  of  location.  It  is  also  contended  that  it  does  not  contain  any 
reference  to  a  natural  object  or  permanent  monument  so  as  to  identify  the 
claim.  The  description  given  in  the  affidavit  is  as  follows,  to-wit:  "Begin- 
ning at  a  stake  at  the  south-east  corner,  running  west  1,500  feet;  thence  north 
600  feet;  thence  east  1,500  feet;  thence  south  600  feet,  to  the  place  of  begin- 
ning." The  question  as  to  whether  this  is  a  sufficient  description  or  not  is  a 
mixed  one  of  law  and  fact.  Definition  and  meaning  of  words  used  in  a  statute 
are  matter  of  law,  and  as  to  whether  the  objects  described  come  within  the 
definition  is  a  matter  of  fact  for  the  jury.  The  location  must  be  so  marked 
on  the  ground  that  its  boundaries  can  be  readily  traced.  It  must  refer  to 
some  natural  object  or  permanent  monument,  so  as  to  identify  the  claim. 
There  is  no  natural  object  referred  to  in  the  affidavit,  and  the  only  question 
is  whether  reference  is  ipade  to  anything  that  can  be  called  a  "permanent 
monument."  In  the  case  of  Miriing  Co,  v.  Mining  Co,,  9  Morr.  Min.  It. 529, 
the  court  says  that  a  "permanent  monument"  may  consist  of  a  stake  located 
on  the  claim,  and  firmly  planted  in  the  ground.  And  in  the  case  of  KusseU 
v.  Chumasero,  4  Mont.  317,  1  Pac.  Rep.  713,  the  court  held  that  "it  is  not  for 
a  court  to  say,  by  looking  at  a  record  or  declaratory  statement,  what  are  or 
what  are  not  •  permanent  monuments.'  That  is  matter  of  proof .  A  stake 
or  a  stone  of  the  proper  size,  properly  marked,  may  be  a  *  permanent  monu- 
ment.'" We  hold  that  it  is  for  the  court  to  define  in  the  instructions  given 
to  the  jury  what  is  a  "permanent  monument"  within  the  meaning  of  the  stat- 
ute, and  for  the  jury  to  determine  from  the  evidence  whether  the  object  de- 
scribed in  the  notice  of  location  comes  within  the  requirements  of  the  law. 
The  description  given  in  the  oath  calls  for  beginning  at  a  stake.  Whether 
that  stake  was  of  such  size  and  so  firmly  planted  in  the  ground  as  to  come 
within  the  meaning  of  the  words  "permanent  monument,"  properly  defined, 
was  for  the  jury  to  find  under  appropriate  instructions  from  the  court.  The 
notice  of  location  was  properly  admitted,  so  far  as  that  ground  was  concerned; 
but  the  oath  does  not  contain  the  date  of  location.  This  is  an  essential  ele- 
ment of  description  under  the  statutes  of  the  United  States.  It  is  given  in 
the  body  of  the  location  notice,  but  is  not  sworn  to.  The  laws  of  the  United 
States  do  not  require  the  location  notice  to  be  sworn  to  at  all,  and  there  is  no 
question  as  to  its  sufficiency,  so  far  as  that  is  concerned.  But  the  laws  of 
the  territory  (section  1477,  p.  1004,  Comp.St.)  require  the  declaratory  statement 
to  be  made  on  oath,  describing  the  claim  as  required  by  the  laws  of  the  United 
StJites.  Without  the  oath  the  statement  is  good,  and  with  it  it  is  fatally  de- 
fective. This  brings  us  for  the  first  time  face  to  face  with  the  constitutional 
question  whether  the  territorial  legislature  is  not  prohibited  by  the  organic 
law  from  passing  the  act  under  consideration.  Section  1851,  Rev.  St.  U.  S.,  pro- 
vides that  "the  legislative  power  of  every  territory  shall  extend  to  all  rightful 
subjects  of  legislation  not  inconsistent  with  the  constitution  and  laws  of  the 
United  States;  but  no  law  shall  be  passed  interfering  with  the  primary  dis- 
position of  the  soil."  The  act  in  question  is  not  inconsistent  with  the  laws 
of  the  United  States.  It  simply  imposes  additional  duties  and  burdens  upon 
ihe  locatoi*s  of  mining  claims  upon  the  public  mineral  lands  of  the  United 
States.  The  simple  question  is  whether  it  is  such  an  interference  with  the 
primary  disposal  of  the  soil  as  to  come  within  the  act  of  congress.     We  think 
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that  it  is  not.  In  the  consideration  of  this  question  it  Is  to  be  borne  in  mind 
that  it  is  not  a  provision  of  a  constitution  framed  by  a  convention  of  dele- 
gates elected  by  the  people,  and  afterwards  ratified  by  a  popular  vote,  with 
which  we  are  dealing,  but  a  legislative  act  of  congress.  It  is  further  to  be 
borne  in  mind  that  all  the  legislative  acts  of  congress  braring  upon  the  subject 
are  to  be  taken  into  consideration  in  our  endeavor  to  reach  a  correct  solution 
of  this  question.  We  further  observe  that  the  supreme  court  of  the  United 
States  says,  in  the  case  of  Hornbuckle  v.  Toombs,  18  Wall.  654,  in  reference 
to  the  power  of  the  territorial  legislature,  "that  as  a  general  thing,  subject 
to  the  general  scheme  of  local  government  chalked  out  by  the  organic  act,  and 
such  special  provisions  as  are  contained  therein,  the  local  legislature  has  been 
intrusted  with  the  enactment  of  the  entire  system  of  municipal  law,  subject, 
also,  however,  to  the  right  of  congress  to  revise,  alter,  or  revoke  at  its  discre- 
tion." And,  further,  said  court,  in  the  case  of  Hoyt  v.  Russell,  111  U.  S.  405, 
6  Sup.  Ct.  Rep.  881,  says,  in  speaking  of  this  very  statute,  that  *Mt  is  not  neces- 
sary to  express  any  opinion  whether  after  the  passage  of  the  act  of  187^,  the 
legislature  of  the  territory  could  add  any  furtlier  requirement  touching  the  no- 
tices of  location."  The  qualification,  "after  the  passage  of  the  act  of  1872," 
would  seem  to  concede  that  it  might  have  done  so  before  the  passage  of  that 
act.  The  act  under  consideration ,  requiri  ng  the  location  noti  ce  to  be  s  worn  to, 
was  passed  May  8,  1873,  after  the  passage  of  the  act  of  congress  of  May  10, 
1872,  from  which  the  greater  part  of  the  Revised  Statutes  bearing  upon  this 
subject  is  taken.  The  first  legislature  that  assembled  in  the  territory  at  Ban- 
nock, December  12, 1864,  passed  an  "act  relating  to  the  discovery  of  gold  and 
silver  quartz  leads  or  ledges,  and  of  the  manner  of  their  location."  Laws 
1864-65,  p.  327.  This  act  declared  the  right  to  one  claim  by  discovery,  cuid 
to  another  by  pre-emption ;  that,  to  entitle  a  person  to  record  his  claim  he 
must  have  discovered  a  lead  with  at  least  one  well-defined  wall;  that  the  lo- 
cator of  a  claim  was  entitled  to  200  feet  along  the  lead,  together  with  all  dips, 
spurs,  and  angles;  that,  when  two  leads  cross  each  other,  the  ore  in  the  vein 
at  the  crossing  shall  belong  to  the  first  discoverer;  that,  before  any  claim 
should  be  recorded,  it  should  be  marked  as  directed  by  said  act;  that  notice  of 
the  discovery  should  be  filed  in  the  recorder's  office  within  15  days  of  the  date 
of  discovery;  and  each  claimant  was  required  to  take  an  oath  that  he  was  a 
hona  fide  resident  of  Montana.  There  were  several  other  re>?ulations,  which 
we  need  not  enumerate  here. 

The  foregoing  is  sufllcient  to  show  that,  within  a  few  months  after  this  ter- 
ritory was  organized,  its  legislature  passed  a  complete  system  of  laws  regulat- 
ing the  manner  of  locating  and  recording  mining  claims.  Section  1851,  supm, 
prohibiting  the  legislature  from  "intei-fering  with  the  primary  disposal  of  the 
soil,"  was  in  the  original  organic  act,  and  was  as  much  the  law  of  this  terri- 
tory when  the  act  of  1864  above  referred  to  was  passed  as  it  is  now.  The  lo- 
cation of  claims  on  the  mineral  lands  of  the  United  States  seems  to  have  been 
mainly  regulated  by  local  law,  and  the  rules  and  regulations  of  miners  in  the 
several  mining  districts  until  the  passage  of  the  act  of  May  8,  1872.  These 
laws  were  duly  reported  to  congress,  and  at  least  met  with  its  tacit  approval, 
as  was  the  law  under  consideration.  Judge  Cooley,  in  his  work  on  Constitu- 
tional Limitations,  p.  34,  says:  "Congress  creates  territorial  governments  of 
different  grades,  but  generally  witli  plenary  legislative  power,  eitlier  in  the 
governor  and  judges,  a  territorial  council,  or  a  territorial  legislature,  chosen 
by  the  people;  and  the  authority  of  this  body  extends  to  all  rightful  subjects 
of  legislation,  subject,  however,  to  the  disapproval  of  congress.  The  legisla- 
tion, of  course,  must  not  be  in  conflict  with  the  law  of  congress  conferring  the 
power  to  legislate;  but  a  variance  from  it  may  be  supposed  approved  by  that 
body  if  suffered  to  remain  witliout  disapproval  for  a  series  of  years  after  be- 
ing duly  reported  to  it."  And  he  cites,  in  support  of  tliis  doctrine,  Clinton  v. 
Jfnglehrecht,  13  Wall.  434-446;  Williams  v.  Bank,  7  Wend.  539;  Swan  v.  Will- 
v.  19p.no.  11— 20 
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iams,  2  Mich.  427;  Stout  v.  Hyatt,  13  Kan.  232.  The  said  section  1851  was 
made  a  part  of  the  organic  act  of  New  Mexico  and  Utah  in  1850;  of  Washing- 
ton Territory,  in  1853;  of  Colorado,  in  1861;  of  Arizona,  in  1863;  of  Dakota, 
in  1861;  of  Idaho,  in  1863;  of  Montana,  in  1864;  of  Wyoming,  in  1868;  and 
the  territorial  legislatures  of  all  this  vast  mineral-bearing  region  passed  laws 
governing  the  location  and  working  of  the  mineral  lands  of  the  United  States 
situated  therein,  which  were  approved  by  the  congress,  and  their  constitution- 
ality has  never  been  questioned,  either  by  congress  or  by  the  courts,  so  far  as 
we  have  been  able  to  learn.  But  we  are  not  left  to  depend  upon  this  historical 
review  alone,  and  the  presumptions  which  arise  from  it,  to  sustain  the  consti- 
tutionality of  the  act  under  consideration.  We  can  find  internal  evidenpe  in 
the  very  acta  of  congress  themselves  of  the  construction  that  congress  has 
always  given  to  the  power  conferred  by  the  organic  act.  Section  2319,  Rev. 
St.  U.  S.,  provides  that  "all  valuable  mineral  deposits  in  lands  belonging  to 
the  United  States  *  *  *  are  hereby  declared  to  be  free  and  open  to  ex- 
ploration and  purchase,  ♦  *  *  under  regulations  prescribed  by  law,  and 
acconlfng  to  the  local  customs  and  rules  by  miners,''  etc.  The  expression, 
"under  regulations  prescribed  by  law,"  is  ample  enough  to  embrace,  not  only 
the  laws  of  congress,  but  also  those  of  the  territory.  Again,  in  section  2322, 
we  find  that  "the  locators  of  all  mining  locations,  ♦  *  ♦  so  long  as  they 
comply  with  the  laws  of  the  United  States,  and  with  state,  territorial,  and 
local  regulations,  not  In  conflict  with  the  laws  of  the  United  States,  govern- 
ing their  possessory  title,  shall  have  the  exclusive  right  of  possession  and  enjoy- 
ment of  all  the  surface  included  within  the  lines  of  their  locations.  ♦  *  *" 
Here  we  find  a  distinct  recognition  of  the  territorial  laws,  and  the  enjoyment 
of  the  right  to  the  exclusive  possession  of  his  claim  by  the  locator  is  made  to 
depend  upon  his  compliance  with  such  laws.  The  only  limitation  put  upon 
them  is  that  they  shall  not  be  in  conflict  with  the  laws  of  the  United  States. 
Again,  in  section  2324,  it  is  provided  "that  the  miners  of  each  mining  dis- 
trict may  make  regulations  not  in  conflict  with  the  laws  of  the  United  Stiates, 
or  with  the  laws  of  the  state  or  territory  in  which  the  district  is  situated,  gov- 
erning the  location,  manner  of  recording,  amount  of  work  necessary  to  bold 
possession  of  a  mining  claim,"  etc.  Here  we  have  a  provision  of  an  act  of 
congress  conferring  upon  the  miners  of  the  several  mining  districts  the  power 
to  make  regulations  governing  the  most  important  matters  connected  with 
mineral  claims,  but  providing  that  they  shall  not  be  in  conflict  with  the  laws 
of  the  territory  in  which  the  district  may  be  situated.  It  is  hardly  to  be  sup- 
posed that  congress  would  confer  upon  so  primitive  a  body  as  a  miners'  as- 
sembly legislative  powera  which  were  denied  to  the  territorial  legislature. 
Congress,  in  passing  the  acts  of  May  10, 1872,  June  6, 1874,  and  May  5, 1876, 
which  are  compiled  in  the  foregoing  sections,  seems  to  have  taken  it  for 
granted  that  the  territorial  legislature  already  had  the  power  to  legislate  upon 
these  matters  under  the  general  grant  contained  in  the  organic  act.  Thei'e  is 
nothing  in  section  2335  directing  how  patents  may  be  obtained  to  mineral 
lands  which  is  inconsistent  with  the  foregoing  views.  It  provides  that  the 
applicant  for  patent  must  comply  "  with  the  provisions  of  this  chapter,"  which 
contains  the  foregoing  recognition  of  the  legislative  power  of  the  territories. 
It  will  not  do  to  say  that  the  territory  had  the  power  to  legislate  upon  the  sub- 
jects before  congress,  by  the  act  of  1872,  and  the  supplemental  acts  of  1874 
and  1876  occupied  the  field.  It  would  be  as  much  an  "interference  with  the 
primary  disposal  of  the  soil"  to  legislate  upon  them  before  as  after  the  passage 
of  these  acts.  The  more  congress  legislates  upon  them,  the  less  room  there  is 
for  local  legislation.  By  the  reservation  to  itself  of  the  sole  right  to  dispose 
of  the  soil  in  the  first  instance,  congress  meant  to  make  title  to  its  purchasers, 
and  receive  the  product  of  the  sales,  and  not  regard  those  local  regulations 
looking  to  the  acquisition  of  possessory  rights  merely,  and  their  manner  of 
enjoyment,  as  an  interference  with  its  prerogatives.     We  therefore  hold  that 
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the  oath  to  the  declaratory  statement  is  not  satficient  in  law,  and  it  sliouid  not 
have  been  admitted  in  evidence.  McBumey  v.  Berry^  5  Mont.  800>  5  Fac. 
Kep.  867. 

3.  We  are  not  in  possession  of  sufficient  information  to  apply  the  doctrine 
of  communis  error  fdeit  Ju».  Let  the  case  be  reversed,  and  remanded  for  a 
new  trial. 

Baoh  and  IaddeUj,  JJ.,  concur. 

(g  MODt.  201)  ^  ^  ^      ^ 

BiLiJNpe  V.  Sandjbrson  et  al. 
(Supreme  Court  of  Montana.    September  15, 1888.) 

1.  EnioTMBiTr— Plbading — Sbizin. 

A  complaint  in  ejectment  which  avers  that  plaintiit  *'i8  seized  in  fee,and  possessed 
of  and  entitled  to  tlie  posBession  and  occupation,  of  a  certain  tract  or  parcel  of  land, " 
is  sufficient,  without  stating  how  he  became  seized. 

2.  Same. 

A  complaint  which  avers  seizin  and  possession,  and  that  while  so  seized  and  pos- 
sessed defendants  entered  and  ousted  plaintiff,  together  with  appropriate  averments 
as  to  description,  time,  place,  and  damage,  states  facts  sufficient  to  constitute  a 
cause  of  action. 

8.  Same— Defenses— Equitable  Titlb— Vendoe  and  Vendee— Unaccepted  Offeb. 
Defendants  averred  a  contract  of  purchase  from  a  railroad  company  by  virtue  of 
the  provisions  of  a  circular  issued  oy  the  company,  containing  a  distinct  proposal 
to  bona  fide  settlers  to  give  them  the  preference  in  the  sale  of  the  company's  agri- 
cultural lands,  and  waiving  notice  of  application  to  purchase,  but  failed  to  aver 
mutual  obligation  by  acceptance  of  the  contract  by  them  in  writing.  Held^  that  a 
demurrer  to  the  answer  was  properly  sustained. 

4b  Pleading — Amendment— Discretion  of  Trial  CJoitrt. 

The  case  having  been  called  for  trial  after  two  years*  dilatory  pleading,  plaintiff 
moved  for  Judgment  on  the  pleadings,  upon  the  ground  that  the  denials  in  the  an- 
swer to  the  material  averments  in  the  complaint  were  insufficient.  Pending  the 
motion  for  judgment,  defendants  moved  to  amend  the  denials,  which  motion  was 
denied,  they  having  been  offered  the  third  opportunity  to  amend.  Held  no  abuse 
of  the  court's  discretion. 

Appeal  from  district  court,  Yellowstone  county;  before  Justice  Bach. 
Andrew  F,  Burleigh,  for  appellants.     B.  iV.  Harwood,  for  respondent. 

MoCoNNELif,  C.  J.  Action  of  ejectment.  Demurrer  to  the  complaint  over- 
ruled, and  answer  filed.  Demurrer  to  equitable  defense  sustained.  Judg- 
ment for  the  plaintiff  on  the  pleadings,  and  an  appeal  taken  to  tliis  court.  The 
appellant  relies  on  several  grounds  of  error  for  the  reversal  of  this  case.  (1) 
Error  in  overruling  demurrer  to  complaint.  (2)  Error  in  sustaining  demur- 
rer to  equitable  ground  of  defense  set  up  in  answer.  (3)  Error  for  abuse  of 
discretion  in  not  allowing  the  denials  in  the  answer  to  be  amended  pending 
the  motion  for  Judgment  on  the  pleadings. 

1.  The  complaint  avers  that  the  plaintiff  "is  seized  in  fee  and  possessed  of, 
and  entitled  to  the  possession  atid  occupation  of,  a  certain  tract  or  parcel  of 
land.''  This  is  demurred  to,  because  *Mndefinlte  and  uncertain,  in  this:  that 
it  does  not  state  how  the  plaintiff  became  seized  in  fee  and  possession  of  said 
premises,  *  *  *  but  merely  alleges  a  conclusion  of  law."  The  decision 
of  the  court  below  in  sustaining  the  sufficiency  of  the  complaint  in  this  respect 
is  sustained  by  this  court  in  the  case  of  McCauley  v.  Qilmer,  2  Mont.  204.  In 
this  case  the  court  says:  "Upon  an  examination  of  all  the  authorities  which 
have  been  cited  by  counsel,  we  are  inclined  to  follow  the  ruling  of  the  supreme 
court  of  California  in  Payne  v.  Treadwell,  16  Cal.  220.  The  only  facts  which 
are  necessary  to  be  alleged  in  a  complaint  of  this  character  are  that  the  plain- 
tiff is  seized  in  fee,  or  for  life,  or  for  years,  as  the  ctise  may  be;  that  the  de- 
fendant was  in  possession  at  the  time  of  the  commencement  of  the  action;  and 
that  he  withholds  the  possession  of  the  same.  The  complaint  in  the  case  at 
bar  contains  the  necessary  allegations,  and  is  therefore  sufficient  for  the  main- 
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.tenance  of  this  action. ''  The  complaint  is  further  demurred  to,  because  it  does 
not  state  facts  sutlicient  to  constitute  a  cause  of  action.  It  avers  seizin  and 
possession  as  above  stated;  tiiat  while  so  seized  and  possessed  the  defendants 
entered  and  ousted  hini,  together  with  appi*opriate  averments  as  to  the  time 
and  damage  and  veuue  and  description.  The  demurrer  was  properly  overruled 
upon  this  ground. 

2.  The  equitable  defense  set  up  in  the  answer  was  demurred  to  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action.  It 
admits  an  entry  by  mistake,  and  then  avers  that  they  subsequently  undertook 
to  liold  as  under  a  contract  of  purchase  from  the  Northern  Pacific  Kailroad 
Company,  by  virtue  of  the  4)rovislon8  of  a  cii;cular  issued  by  said  company. 
The  following  are  the  substantial  provisions  of  said  circular,  to-wit:  It  gives 
notice  of  the  discontinuance  of  the  practice  of  sending  out  "printed  forms 
of  acknowledgment  of  applications  for  lands  in  Montana,''  for  the  reasons 
therein  assigned.  It  then  proceeds  to  inform  the  public  that  **it  will  make 
no  difference  to  actual  settlers  whether  they  have  an  application  on  file  in  this 
office  or  not,  as  the  lands  will  be  carefully  examined  before  they  are  offered 
for  sale,  and  all  bona  fide  settlers  who  may  be  found  occupying  the  lands  of 
the  company  will  be  given  Ihe  first  opportunity  to  purchase  the  same  at  the 
minimum  price:  provided,  the  lands  are  not  of  the  character  which  are  re- 
served by  the  terms  of  the  resolution  of  the  board  of  directors,  adopted  Octo- 
ber 15,  1879,  which  reads  as  follows:  'Resolved,  that  the  agricultural  lands 
of  the  company  west  of  the  Missouri  river  to  Puget  sound,  shall  be  offered  for 
sale  to  the  actual  settlers  at  the  government  price  of  two  dollars  and  a  half  per 
acre,  with  an  addition  of  ten  cents  per  acre,  to  be  paid  to  the  company  to  reim- 
burse it  for  the  cost  of  selecting,  surveying,  and  conveying  said  lands.  This 
resolution  does  not  apply  to  coal  and  iron  lands,  nor  to  lands  required  for  town- 
sites,  nor,  in  regions  where  water  is  scarce,  to  lands  containing  springs  or  nat- 
ural  supply,  where  it  shall  be  for  the  interests  of  settlers  at  large  that  such 
water  privileges  shall  not  beexclusively  held  or  controlled  by  any  individuals, 
nor  to  lands  required  for  the  use  of  the  company  in  connection  with  the  opera- 
tion of  the  road.'  No  person  who  has  settled  on  the  lands  of  the  company  In 
good  faith,  with  intention  of  establishing  a  home  there,  need  have  any  appre- 
hension that  advantage  will  be  taken  of  his  situation.  It  will  be  the  policy 
of  the  company,  as  it  is  to  its  interest,  to  treat  all  such  settlers  in  a  liberal 
manner.  As  rapidly  as  possible  after  the  final  location  of  the  road,  the  lands 
will  be  examined,  and  due  notice  given,  when  they  will  be  ready  for  sale." 
The  answer  avers  that  the  defendant  Frank  Sandei*son  entered  upon  the  land 

in  dispute  on  the day  of  May,  1881,  in  good  faith,  believing  that  it 

was  public  land,  for  the  purpose  of  making  it  his  home,  under  the  homestead 
laws  of  the  United  States;  but  that  he  subsequently  found  out  that  it  was 
within  the  land  grant  of  the  Northern  Pacific  Railroad  Company;  that  he 
learned  of  the  foregoing  circular  in  October,  1881 ;  that  he  thereafter  remained 
in  possession  under  the  promises  of  said  circular,  and  with  his  co-defendant 
has  been  m  the  open  and  notorious  possession  of  said  premises  up  to  the  pres- 
ent time;  that  they,  relying  upon  the  terms  of  the  agreement  contained  in  said 
circular,  in  good  faith,  made  extensive  and  valuable  improvements  on  said 
land;  that  said  land  does  not  come  within  the  exception  contained  in  said 
circular;  that  defendants  are  now,  and  ever  have  been,  ready  to  perform  their 
part  of  said  contract;  that  the  plaintiff  knew  of  the  defendants'  rights  at  the 
time  of  his  purchase  of  the  land  in  controversy.  The  question  is*  do  the 
terms  of  the  circular  constitute  a  proposition  for  a  contract  with  any  bona  fide 
settler,  and  do  the  averments  of  the  answer  show  such  acceptance  as  to  msike 
a  contract  between  defendants  and  the  Northern  Pacific  Railroad  Company? 
To  make  it  a  contract,  the  circular  must  contain  a  distinct  proposition  to  selit 
and  there  must  be  such  an  unequivocal  acceptance  of  it  that  it  would  be  recip* 
rocally  binding,  and  capable  of  specific  enforcement  at  the  instance  of  either 
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piirty.  The  circtiilar  says  that  "it  will  make  no  difference  to  actual  settlers 
whether  they  have  an  application  on  file  in  this  office  or  not,  as  the  lands 
will  be  caref ally  examined  before  they  are  offered  for  sai^:  and  all  bona  fide 
settlers  who  may  be  found  occupying  the  lands  of  the  company  will  be  given 
the  first  opportunity  to  purchase  the  same  at  the  minimum  price."  The  cir- 
cular also  contains  a  resolution  passed  by  the  company  to  the  effect  that  "the 
agricultural  lands  of  the  company  west  of  the  Missouri  river»  to  the  Puget 
sound,  shall  be  offered  for  sale  to  actual  settlers  at  the  government  pricie  of 
$2.50  per  acre."  This  contains  a  distinct  proposal  to  bona  fide  settlers  to 
give  them  the  preference  in  the  sale  of  agricultural  lands  of  the  company. 
But  there  is  no  averment  in  the  answer  that  the  defendants  ever  notitied  the 
company  of  their  acceptance  of  the  proposed  sale.  It  is  true  the  company 
waived  notice  by  advising  the  settler  that  an  application  to  purchase  was  not 
necessary,  and  by  refusing  to  send  out  printed  forms  for  such  applications. 
But  this  cannot  remove  the  difficulty  in  the  way  of  the  defendants;  for  with- 
out such  ac(  eptance  in  wilting  tJiere  can  be  no  contract  which  the  company 
can  enforce  against  the  settler.  And  to  be  binding  upon  the  company  it  must 
by  binding  upon  him.  Where  there  is  no  acceptance  in  writing,  the  settler  has 
nothing  to  rely  on  except  the  good  faith  of  the  company.  The  cases  of  Boyd 
V.  Brinckin,  55  Cal.  428,  and  Railroad  Co.  v.  Terry,  70  Cal.  484.  11  Pac.  Rep. 
769,  are  referred  to  to  sustain  the  answer  of  the  defendants;  We  fully  agree 
'with  the  doctrine  laid  down  in  these  cases;  but  in  each  of  them  there  was  an 
acceptance  of  the  terms  of  the  circular  letter  of  the  company  filed  with  the 
company.  In  the  former  case  the  court  says:  "The  objection  that  the  de- 
fendant, by  his  acceptance,  did  not  bind  himself  to  buy  the.  land  upon  the 
terms  proposed  by  the  company,  does  not  seem  to  us  to  be  tenable.  His  ac- 
ceptance is  evidenced  by  his  settling  upon  and  improving  the  land,  and  by  fil- 
ing an  application  to  purchase  it.  Both  by  acts  and  in  writing  did  he  mani- 
fest such  acceptance.  If  that  did  not  bind  him  to  purchase  the  land  on  the 
terms  proposed  by  the  company,  we  can  conceive  of  no  form  of  acceptance  by 
whicl)  he  could  bind  himself  to  purchase  it  on  those  terms." 

Prom  the  above  it  will  be  observed  that  the  settler  in  that  case  not  only  ac- 
cepted the  proposal  by  his  acts,  in  living  upon  and  improving  the  land,  but 
in  writing  filed  by  the  company.  If  the  agent  of  the  compiiny  had  found  the 
defendants  in  possession  of  its  lands,  what  was  there  in  tliat  circumstance 
alone  that  would  have  enabled  the  company  to  have  treated  it  as  a  sale,  and 
enforced  a  specific  performance  of  the  contract?  Certainly,  nothing  at  all. 
There  is  abundance  in  the  circular  of  the  company  to  bind  it,  if  the  defend- 
ants had  done  enough  to  bind  themselves. 

And,  further,  the  defendants,  in  their  counter-claijii,  proceed  upon  the  im- 
plied theory,  although  they  do  not  distinctly  aver  it,  that  the  plaintiff  holds 
under  the  Northern  Pacific  Railroad  Company.  If  so,  they  should  have 
averred  it,  and  averred  a  tender  of  the  purchase  money,  and  tendered  it  in 
court;  and  sought  to  have  held  the  plaintiff  as  trustee  of  the  title  for  them- 
selves, as  held  in  the  case  of  Boyd  v.  Brinckin,  supra.  The  want  of  mutual 
obligation  is  fatal  to  defendants'  answer,  and  the  demurrer  was  properly  sus- 
tained. 

8.  After  the  case  was  called  for  trial,  a  motion  was  made  by  plaintiff  for 
judgment  on  the  pleadings,  upon  the  ground  that  the  denials  in  the  answer 
to  the  material  averments  in  the  complaint  were  insufficient.  The  denials 
were  admitted  to  be  insufficient,  but,  pending  the  motion  for  judgment  on 
the  pleadings,  the  counsel  for  defendants  moved  to  amend  said  denials,  which 
motion  was  disallowed,  and  judgment  rendered  for  plaintiff.  Was  this  an 
abuse  of  the  discretion  of  the  court?  We  think  not,  undeF  the  facts  as  dis- 
closed by  the  record.  The  complaint  was  filed  July  16,  1885.  Service  of 
summons  August  1,  1885.  Defendants^  demurrer  overruled,  December  4, 
.1885»  and  leave  to  answer  in  60  days.    It  seems  that,  this  answer  was  sup- 
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pressed  for  some  reason,  as  the  record  shows  an  amended  Answer  was  filed 
September  21,  1886,  nearly  a  year  later.  This  amended  answer  contained 
the  alleged  equitable  defense  whicli  we  have  just  had  under  consideration,  the 
demurrer  to  which  was  sustained  May  25, 1887,  and  the  defendants  again  given 
leave  to  answer.  At  the  October  term  following  the  case  was  called  for  trial, 
and  the  defendants  agai  n  asked  for  delay,  that  they  might  amend  what  an- 
swer they  had  left.  And  thus  after  two  years'  of  dilatory  pleading  this  case 
was  brought  to  a  close.  It  seems  to  us  that  in  this  case  **  patience  had  ceased 
to  be  a  virtue,"  and  the  court  did  right  in  refusing  the  proffered  amendment. 
Let  the  case  be  affirmed,  with  costs. 

Db  Wolfe  and  Liddbll,  JJ.,  concur. 

(8  Mont  259) 

Mattinglt  et  al.  v.  Lewisohn  et  al. 

{Supreme  Court  of  Montana,    September  15, 1888.) 

Mikes  and  Mining — Adybrsb  Clajms—Petition. 

A  complaint  in  an  action  under  Rev.  St.  XJ.  8.  $  2326,  to  contest  an  application  for 
a  patent  for  mining  land,  which  fails  to  show  that  plaintiff  has  filecl  Us  adverse 
claim  within  the  period  prescribed  by  section  2825,  and  brought  the  action  within 
the  time  thereafter  allowed  by  section  2S26,  is  defective. 

Appeal  from  district  court;  Galbraith,  Judge.  ' 

Action  by  James  P.  Mattingly  and  others  against  Leonard  Lewisohn  and 
another,  to  determine  adverse  claims  to  mineral  land.  Defendants  appeal 
from  a  Judgment  for  plaintifTs,  and  an  order  overruling  a  demurrer  to  the 
com{)laint. 

W,  W.  Dixon,  for  appellants. 

De  Wolfe,  J.  The  respondents  in  this  court  (the  plaintiffs  in  the  district 
court)  filed  their  complaint,  in  which  they  alleged  that  they  were  the  owners 
of  three-fifths  undivided  interest  of  the  Great  Eastern  Lode  Mining  Claim, 
and  that  two  of  the  appellants  were  the  owners  of  the  other  two-fifths  of  said 
claim.  The  complaint  also  alleges  the  citizenship  of  the  plaintiffs,  and  im- 
provements of  the  value  of  $2,500  done  upon  the  claim.  Then  follows  the 
allegation:  '* That  defendants  have  made  application  for  a  patent  from  the 
United  States  to  all  of  said  premises,  and  deny  plaintiffs*  right  to  any  and 
all  thereof;  and  said  claim  of  defendants  is  placing  a  cloud  upon  plaintiffs' 
title  to  said  premises,  and  rendering  the  title  of  plaintiffs  to  the  same  of  less 
value;  and  if  defendants  are  permitted  to  proceed  will  render  plaintiffs'  title 
to  the  same  valueless."  The  complaint  concludes  with  the  usual  prayer  for 
relief.  To  the  complaint  the  defendants  interposed  a  general  demurrer,  that 
the  complaint  does  not  state  facts  sufficient  to  constitute  a  cause  of  action,  or 
to  entitle  plaintiffs  to  any  relief.  The  court  overruled  the  demurrer,  and  the 
first  question  presented  by  the  record  is  tlie  correctness  of  this  ruling. 

The  complaint  shows  that  the  action  is  a  statutory  one,  intended  to  be 
brought  under  section  2326  of  the  Revised  Statutes  of  the  United  States;  oth- 
erwise the  allegations,  that  the  defendants  have  filed  application  for  patent, 
and  if  they  are  permitted  to  proceed  (with  the  application)  it  will  render 
plaintiffs'  title  valueless,  are  without  force  or  meaning.  Sections  2825  and 
2326  of  the  Revised  Statutes  of  the  United  States  point  out  clearly  the  steps 
to  be  taken  by  an  applicant  for  patent  for  mineral  lands,  and  by  an  adverse 
claimant  who' resists  such  application.  The  first  section  limits  the  time  for 
filing  an  adverse  claim  to  60  days  during  the  period  of  publication,  and,  upon 
a  failure  to  file  an  adverse  claim  within  that  time,  declares  that  'Mt  shall  be 
assumed  that  the  applicant  is  entitled  to  a  patent  upon  the  payment  to  the 
proper  officer  of  five  dollars  per  acre,  and  that  no  adverse  claim  exists;  and 
that  thereafter  no  objection  from  third  parties  to  the  issuance  of  a  patent 
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shall  be  heard,  except  it  be  shown  that  the  applicant  has  failed  to  comply 
with  the  terms  of  this  chapter. "  Section  2326  requires  the  person  or  persons 
Sling  an  adverse  claim  within  30  days  thereafter  to  commence  proceedings 
in  a  court  of  competent  jurisdiction  to  determine  the  question  of  the  right  of 
possession,  and  a  failure  to  do  so  shall  be  a  waiver  of  the  adverse  claim.  By 
both  these  sections  the  rights  of  an  adverse  claimant  are  forfeited  or  lost  upon 
a  failure  to  avail  himself  of  the  remedy  given  him  by  the  statute,  if  he  fails 
to  file  the  adverse  claim  in  the  land-office  within  the  60  days  allowed,  he  has 
no  standing  as  an  adverse  claimant  or  contestant  in  the  land-office.  If  he 
fails  to  institute  the  suit  within  the  30  days  allowed  by  law,  he  has  no  stand- 
ing in  court  to  contest  the  claim  of  another  to  a  patent  for  mineral  lands. 
The  fact  of  filing  the  adverse  claim  within  the  statutory  time,  and  the  institu- 
tion of  the  suit  within  the  time  limited  by  law,  must  doubtless  be  conclu- 
sively established  by  proof  to  enable  the  adverse  claimant  to  recover.  If  these 
facts  are  necessary  in  proof,  are  they  not.also  necessary  as  allegations;  and  is 
a  Complaint  of  this  kind  sufficient  without  them?  We  think  not;  and  on  the 
familiar  principle  that  allegations  and  proofs  should  correspond,  and  one  is 
futile  without  the  other.  We  therefore  think  that  the  district  court  erred  in 
overruling  the  demurrer  to  the  complaint;  and,  for  this  reason,  that  the  case 
should  be  remanded  to  the  district  court  with  instructions  to  sustain  the  de- 
murrer. 

We  are  confirmed  in  this  view  for  the  additional  reason  that  a  contrary 
practice  to  the  one  here  laid  down  would  or  might  lead  to  a  conflict  of  action 
between  the  officers  of  the  land  department  and  the  courts  in  suits  of  this 
character.  The  law  makes  it  the  duty  of  the  agents  of  the  land  department 
to  stay  proceedings  on  an  application  for  a  mineral  patent  only  when  an  ad- 
verse claim  is  filed  within  60  days  of  the  publication  of  notice  of  application 
for  patent;  and,  when  this  is  not  done,  the  agents  of  that  department  would 
doubtless  consider  it  their  duty  to  assue  a  patent  to  the  applicant.  This  might 
be  done  while  an  action  for  the  same  premises  between  different  claimants 
was  pending  and  undetermined  in  court. 

The  record  and  brief  of  appellant  (the  only  brief  on  file)  suggest  other  er- 
rors on  overruling  and  striking  out  evidence  offered  by  the  plaintiff  on  the 
trial,  but  a  majority  of  the  court  think  it  unnecessary  to  consider  them,  as  all 
concur  in  the  opinion  that  the  cause  must  be  reversed  for  overruling  the  de- 
murrer to  the  complaint.    Cause  reversed  and  remanded. 

Bach  and  Liddell,  JJ.,  concur. 

(40  Kan.  63) 

Martin  v.  Hopkins  et  al. 
(Supreme  Court  of  Kansas.    October  6, 1888.) 

Appeal— Revbrsal— Evidence— SuFFiciENOT. 

Where  a  case  is  submitted  by  the  district  court  to  a  Jury,  and  their  verdict  hai^ 
received  the  sanction  of  the  trisil  court,  the  supreme  court  will  not  set  the  judg- 
ment aside,  if  there  is  sufficient  evidoDce  introduced  upon  the  part  of  the  plaintiff 
to  sustain  the  verdict  and  judgment,  although  such  evidence  is  contradicted  directly 
by  the  evidence  of  the  defendant. 

(Syllahua  hy  the  Court.) 

Error  to  district  court.  Rooks  county;  W.  H.  Pratt,  Judge. 

M,  C,  ReviUe,  for  plaintiff  in  error.-    C.  W.  Smith,  for  defendant  in  error. 

HoRTON,  G.  J.  This  was  an  action  originally  brought  before  a  justice  of 
the  peace  of  Rooks  county,  by  Hopkins  and  Nicodemus,  real  estate  agents, 
V8,  A.  Martin,  to  recover  the  sum  of  645,  which  the  plaintiffs  claimed  was 
due  them  from  the  defendant  for  services  rendered  by  them  in  procuring  a 
buyer  for  and  in  selling  the  defendant's  timber  claim.    The  case  was  ap- 
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pealed  to  the  district  court  of  Rooks  county,  and  there  tried  before  the  court 
with  a  jury.  A  verdict  was  returned  by  the  jury  in  favor  of  the  plaintiffs 
for  345.  The  verdict  was  approved  by  the  trial  court,  and  judgment  entered 
accordingly.  Where  errors  are  assigned  in  the  petition  in  error,  but  no  ref- 
erence is  afterwards  made  to  tliera  by  oral  argument  or  briefs  of  counsel,  this 
court  wijl  take  no  notice  of  them.  Wilson  v.  Fullef,  9  Kan.  176.  Under 
this  rule  we  can  only  consider  whether  the  verdict  of  the  jury  is  wholly  un- 
supported by  the  evidence,  as  this  is  the  only  mattor  argued  or  referred  to  in 
the  briefs.  Plaintiffs  below  offered  evidence  that  they  found  in  Mr.  Ward  a 
buyer  of  the  timber  claim;  that  he  paid  Martin  the  price  agreed  upon;  and 
that  they  were  to  receive  5  percent,  commission,  which  amounted  to  ^45. 
Upon  the  defense  it  was  attempted  to  be  shown  that  the  contract  entered  into 
between  the  parties  was  subsequently  rescinded,  and  the  preponderance  of 
the  evidence  is  that  way;  but  Hopkins  denied  this  in  his  testirjiony.  and,  as 
the  jury  were  the  judges  of  the  credibility  of  the  witnesses,  we  cannot  say 
that  the  contract  was  rescinded,  as  testified  to  on  the  part  of  the  defendant. 
Again,  it  is  said  that  at  the  time  of  the  sale  of  the  timber  claim  defendant 
paid  to  Ward,  the  buyer,  the  commission  which  plaintiffs  were  to  receive  from 
him,  and  that  Ward  was  authorized  by  them  to  collect  and  retain  the  com- 
mission, therefore,  that  the  payment  of  the  commission  to  Ward  was  pay- 
ment to  the  plaintiffs,  and  a  discharge  of  the  liability  of  Martin  to  them.  The 
testimony  of  Ward,  the  principal  witness  upon  this  point,  is  not  satisfactory. 
At  one  time  he  testified  that  he  was  to  divide  the  commission  with  the  plain- 
tiffs; subsequently  he  testified  that  the  plaintiffs  told  him  that  they  would  be 
satisfied  with  ^5.  He  also  testified  that  he  first  obtained  a  receipt  for  $855, 
and  afterwards  took  the  receipt  back  and  obtained  another  one  for  8895. 
Hopkins  testified  that  he  refused  to  take  $5  as  his  commission,  and  that  Ward 
showed  him  his  receipt  for  $895,  and  said  that  he  gave  that  amount  for  the 
land,  and  only  offered  him  $5.  Taking  all  the  evidence  together,  it  looks 
very  much,  as  Hopkins  testified,  "that  Martin  and  Ward  were  trying  to  beat 
the  plaintiffs  out  of  their  just  dues."  As  against  the  finding  and  the  verdict 
of  the  jury,  we  cannot  say  that  Martin  paid  the  commission  to  any  one  au- 
thorized by  the  plaintiffs  to  collect  or  receive  the  same.  The  jury  were  under 
no  obligation  to  believe  the  statements  of  Martin  and  Ward;  and  unless  they 
convinced  their  reason,  they  were  entirely  at  liberty  to  reject  them  altogetiier. 
Titey  had  the  right  to  take  the  evidence  with  all  its  surroundings;  and  often 
other  things  which  go  to  characterize  a  transaction  are  more  convincing  than 
positive  evidence  of  any  witness,  especially  if  the  witness  is  interested.  JSfol' 
itor  V.  Robinson,  40  Mich.  201;  Callison  v.  Smith,  20  Kan.  36;  Railway  Co, 
V.  Anderson,  23  Kan.  44.  As  this  case  was  submitted  to  a  jury,  and  as  their 
verdict  has  received  the  sanction  of  the  trial  court,  we  do  not  feel  justified 
upon  the  record  before  us  to  set  the  judgment  aside.  Railway  Co,  v.  Kun- 
kel,  17  Kan.  145.  The  judgment  of  the  district  court  will  be  afiirmed.  All 
the  justiceo  concurring. 


(40  Kao.  51) 

Union  Pac.  Ry.  Co.  ©.  Hutchinson,  (two  cases.) 

{Supreme  Court  of  Kansas.    October  6, 1888.) 

Trial— Instructions  and  Verdict. 

The  instructions  of  the  trial  court  to  the  jury  are  the  law  of  the  case  for  the  jury 
to  obey  and  follow.  If  instructions  of  the  trial  court  are  wholly  disregarded  by  the 
jury  upon  a  material  question  of  law,  their  verdict  in  defiance  thereof  ought  not  to 
be  the  foundation  for  any  judgment. 

{Syllabus  by  ttie  Court.) 

Error  to  district  court,  McPherson  county. 

Motion  for  rehearing.    For  former  opinion,  see  18  Pac.  Ttep.  705. 
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J.  P.  Usher n  Chas.  Monroe,  and  A.  L,  Williams^  for  plaintiff  in  error.  MiU 
liketi.  Barher  <&  HuUst  for  defendant  in  error. 

HoBTON,  C.  J.  The  plaintiffs  below  ask  a  rehearing  in  these  cases  on  the 
ground,  as  they  contend,  that  the  opinions  reversing  the  judgments  are  not 
in  harmony  with  the  settled  principles  of  law.  Upon  the  trial  the  jury  re- 
turned a  general  verdict  in  favor  of  plaintiffs,  with  answers  to  interrogatories 
submitted,  among  the  answers  to  the  interrogatories  are:  "(1)  How  wide 
was  the  street  on  which  engine  311  stood?  Answer.  100  feet.  (2)  How 
much  of  the  street  was  occupied  by  tlie  engine?  A.  About  35  feet.  (3)  Whs 
there  room  for  teams  to  pass?  A.  Yes.  (4)  How  long  had  the  engine  been 
there  when  plaintiffs  came  up?  A.  From  tive  to  ten  minutes.  (5)  Did  the 
engine  make  any  unusual  noise,  that  is,  any  noise  different  from"  that  gener- 
ally made  by  engines  when  standing  still?  A,  No.  (6)  What  is  the  distance 
between  the  main  line  and  tlie  switch  where  the  engine  stood?  A,  From  27 
to  30  feet.  (7)  Were  the  plaintiffs  in  a  situation  to  know  whether  or  not  it 
was  dangerous  to  cross?  A.  Yes.  (8)  Did  they  think  it  was  dangerous? 
A.  To  a  certain  extent.  (14)  Was  the  crossing  immediately  north  of  the  one 
at  which  the  accident  occurred  blocked  by  an  engine  at  the  time  of  the  acci- 
dent? A,  No."  The  district  court,  in  its  eleventh  instruction,  charged  the 
jury  as  follows:  "If  the  plaintiff,  seeing  the  danger  of  crossing,  and  being 
able  to  appreciate  the  danger,  undertook  to  cross  when  he  might  easily  have 
avoided  the  danger,  he  should  have  avoided  the  danger,  even  if  it  necessi- 
tated his  return  to  his  home.  No  emergency  justities  running  into  a  known 
danger."  This  instruction  seems  to  have^een  satisfactory  to  all  parties. 
There  is  no  exception  to  it  in  the  record.  Whether  the  instruction  is  correct 
or  not  is  immaterial.  It  was  the  law  of  the  case  by  which  tlie  jury  should 
have  been  guided.  As  stated  in  the  original  opinion,  "the  jury  found  the  ex- 
act state  of  facts  that  they  were  told  in  the  eleventh  instruction  constituted 
contributory  negligence  on  the  part  of  the  injured  plaintiff,  and  saved  the 
railroad  company  from  liability.  It  was  the  duty  ot  the  jury  to  obey  implic- 
itly the  instructions  of  the  trial  court,  and,  having  found  a  state  of  facts  by 
their  answers  to  the  interrogatories  constituting  contributory  negligence  on 
the  part  of  the  injured  party,  and  releasing  the  railway  company  from  liabil- 
ity, their  verdict  should  have  followed  their  findings  of  fact.  A  jury  cannot 
be  permitted  to  disregard  the  instructions  of  a  trial  court,  and  in  defiance  of 
such  instructions  render  a  verdict  contrary  thereto.  Therefore  the  motions, 
for  rehearing  must  be  overruled. 

We  have  examined  the  authorities  cited  in  the  supplemental  brief  filed  upon 
the  part  of  the  plaintiffs  below.  In  Railroad  Co,  v  Alexander,  62  Miss.  496- 
499,  the  jury  gave  a  verdict  for  the  plaintiff  for  8175.  The  court  refused  to 
disturb  the  verdict,  and  held  "that  the  result  showed  the  appellee  was  mis- 
taken, but  his  course  in  leading  the  horse  over  the  crossing  was  a  most  nat- 
ural one  under  the  circumstances,  and  it  was  properly  left  to  the  jury  to  de- 
termine whether  he  should  recover."  But  in  that  case  there  were  no  special 
findings  of  facts  by  tlie  jury,  as  in  these  cases,  that  "the  plaintiff  was  in  a  sit- 
nation  to  know  whether  it  was  dangerous  to  cross  the  street  in  front  of  the 

'engine,  and  that  he  thouglit  it  was  dangerous,  to  a  certain  extent,  to  cross." 
In  Railroad  Co,  v.  Crau^ord,  "2A  Ohio  St.  631,  the  judgment  was  rendered  by 
a  divided  court,  two  of  the  judges  dissenting  on  the  ground  that  the  verdict 
was  against  the  evidence.  In  that  case,  however,  there  wfis  a  general  verdict 
only.  No  special  findings  of  facts  were  returned  by  the  jury.  But  the  court, 
in  the  majority  opinion,  said:  "Where  all  the  material  facts  in  the  case  are 
undisputed,  or  are  found  by  the  jury,  and  admit  of  no  rational  inference  but 

.  that  of  negligence  or  that  of  due  care,  it  is,  no  doubt,  the  duty  of  the  court  to 
say  to  the  jury  that,  as  a  matter  of  law,  the  facts  so  appearing  amount  to  neg- 
ligence or  to  due  care,  as  the  case  mny  be,  as  it  would  be  the  duty  of  the  court 
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to  determine,  as  a  question  of  law,  what  judgment  should  be  rendered  upon 
a  special  verdict."  In  Turner  v.  Btichanan,  82  Ind.  147,  the  jury,  in  their 
special  answers,  found  that  the  injured  party  did  not  apprehend  any  danger 
from  the  steam-engine  in  the  street.  In  the  case  at  bar  the  jury  specify 
found  tliat  "the  plaintiff  was  in  a  situation  to  know  it  was  dangerous  to 
cross  the  street,  and  that  he  thought  it  was  dangerous,  to  a  certain  extent,  to 
cross."  The  two  cases  are  not  parallel.  In  support  of  the  former  opinions  of 
this  court  in  these  cases  we  refer  to  Thompson  v.  Railway  Co,,  54  Ind.  197, 
and  President  v.  DusouchetU  2  Ind.  586.  The  motions  will  be  denied.  All 
the  justices  concurring. 

(40  Kan.  73)    .  c.  -r, 

StITH  t>.  FULLINWIEDER. 

{Swpreme  Court  of  Kansas.    October  6, 1888;) 

1.  Pleading — ^Amendment— Discbetion  of  Trial  Coubt. 

Discretion  is  largely  vested  in  the  trial  court  to  allow  amendments  to  pleading^, 
and  where  pleadings  are  permitted  to  be  amended,  and  supplemental  pleadings  are 
filed  in  compliance  with  an  order  of  the  court,  such  amendments  will  not  be  grounds 
for  error,  unless  it  is  shown  that  there  was  a  flagrant  abuse  of  discretion. 

2.  Libel  and  Slander— Justipicatiok— Burden  op  Proof. 

Where  a  defendant  to  a  suit  for  libel  pleads  justification,  he  thereby  assumes  the 
burden  of  proof,  and  is  entitled  to  the  opening  and  closing. 
8.  Appeal— Rbvibw— Objections  not  Pointed  Out. 

Where  objections  are  made  to  the  instructions  of  a  court  to  a  jury,  but  no  specific 
objections  or  defects  are  poihted  out,  held,  where  such  Instructions  appear  to  be 
correct,  no  careful  investigation  will  be  made  to  discover  errors  therein. 
{Syllalms  by  Clogston^  C.) 

Commissioners'  decision.  Error  to  district  court,  Butler  county;  T.  B. 
Wall,  Judge. 

This  action  was  commenced  in  the  district  court  of  Butler  county,  by  the 
plaintiff  in  error,  to  recover  damages  which  the  plaintiff  alleged  he  had  sus- 
tained from  the  uttering  and  publishing  of  a  letter  concerning  him  by  the  de- 
fendant. Plaintiff's  petition  was  filed  November  11,  1885.  Defendant  filed 
his  answer  on  the  8th  day  of  December  following,  and  plaintiff  filed  a  reply 
thereto.  On  the  14th  day  of  January,  defendant  obtained  leave  of  court  to 
amend  his  answer,  and  filed  an  amended  answer,  to  which  the  plaintiff  re- 
plied. Thereupon  the  plaintiff  moved  the  court  to  require  the  defendant  to 
make  his  supplemental  answer  more  definite  and  certain;  which  motion  the 
court  sustained,  and  the  defendant  complied  with  the  order  of  the  court  and 
filed  an  additional  answer.  Upon  the  motion  of  the  plaintiff,  the  court  re- 
quired the  defendant  to  make  his  supplemental  answer  more  definite  and  cer- 
tain; whereupon  the  defendant  filed  a  second  supplemental  answer;  to  the 
filing  of  which  answer  the  plaintiff  objected,  and  the  objection  was  overruled 
by  the  court.  Upon  the  issues  so  joined  the  court  held  that  the  defendant 
was  entitled  to  the  opening  and  closing  of  the  case.  Trial  by  jury,  and  ver- 
dict and  judgment  for  the  defendant;  and  plaintiff  now  brings  the  case  here 
for  review. 

JS.  N.  Smith  and  (7.  A,  Leland,  for  plaintiff  in  error.  JS,  B»  Carr  and 
Shinn  &  Teager,  for  defendant  in  error. 

Clogstok,  C,  {after  stating  the  facts  as  above,)  The  errors  complained 
of  are — First,  the  refusal  of  the  court  to  strike  out  the  supplemental  answers 
of  the  defendant;  second,  because  the  court  threw  the  burden  of  the  Issues 
upon  the  defendant,  and  gave  him  the  opening  and  closing;  and,  third,  ob- 
jections to  the  instructions  of  the  court  to  the  jury.  As  to  the  first  of  these 
complaints,  we  see  no  error  in  the  court  permitting  the  several  answers  and 
supplemental  answers  of  the  defendant  to  be  filed.  The  last  two  supple- 
mental answers  filed  by  the  defendant  were  occasioned  by  the  motion  of  the 
plaintiff  to  require  said  answers  to  be  made  more  definite  and  ceii;ain.    These 
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were  filed  in  compliance  with  the  order  of  the  court,  and  upon  plaintifTs  mo* 
tion.  The  right  to  amend  pleadings  is  largely  in  the  discretion  of  the  court. 
No  delay  seems  to  have  been  occasioned  by  the  fiJing  of  these  answers,  and 
we  see  no  abuse  of  discretion.  As  to  the  second  objection,  we  judge  the  only 
question  seriously  contended  for  by  the  plaintiff  is  that  the  court  held  the 
burden  of  the  issues  to  be  upon  the  defendant,  and  that  he  had  the  opening  and 
closing.  Section  275  of  the  Code  of  Civil  Procedure  provides:  **(!)  The  party 
on  whom  rests  the  burden  of  the  issues  may  briefly  state  his  case,  and  the  evi- 
dence by  which  he  expects  to  sustain  it.  (2)  The  adverse  party  may  then 
briefly  state  his  defense,  and  the  evidence  he  expects  to  offer  in  support  of  it. 
(3)  The  party  on  whom  rests  the  burden  of  the  issues  must  first  produce  his 
evidence."  Plaintiff's  petition  charged  the  defendant  with  libel  by  writing 
and  publishing  a  certain  letter  charging  the  plaintiff  with  being  dishonest, 
and  with  transactions  which  imputed  dishonesty  and  unfair  dealing,  which 
words  and  charges  were  actionable  per  se.  No  special  damages  were  charged 
or  claimed.  The  defendant,  in  his  supplemental  answers,  admitted  the  writ- 
ing and  publishing  of  the  letter,  and  justified  the  same  upon  the  ground  that 
the  charges  therein  stated  were  true.  The  charges  in  the  letter  being  action- 
able, malice  must  be  imputed,  and  the  good  character  and  reputation  of  the 
plaintiff  presumed.  No  special  damages  being  claimed,  no  burden  was  on  the 
plaintiff,  and  upon  the  issues,  without  evidence,  judgment  must  have  been 
for  the  plaintiff.  The  burden  of  the  issues,  then,  was  upon  the  defendant; 
and  under  our  statutes  the  defendant  was  entitled  to  first  introduce  his  evi- 
dence, and  to  have  the  opening  and  closing.  This  question  is  a  disputed  one 
in  many  of  the  states,  but  nearly  all  agree  upon  this  one  proposition,  that  al- 
though the  court  may  commit  an  error  in  permitting  a  party  to  open  and  close 
his  case,  yet  such  an  error  is  not  such  a  substantial  error  as  would  require  a 
reversal  of  an  action.  Townsh.  Sland.  &  Lib.  §  276.  While  in  many  other 
states  it  has  been  held,  and  particularly  in  states  that  have  statutes  like  ours, 
that  where  a  defendant  justifies,  the  burden  is  upon  him.  See  Kansone  v. 
Christian,  56  Ga.  351;  Qaul  v.  Fleming,  10  Ind.  253;  Fryy.  Bennett,  28 
K.  Y.  324.  As  the  plaintiff  in  error  points  out  no  specific  objections  to  the 
instructions  of  the  court  to  the  jury,  and  as  we' see  no  apparent  error  in  the 
instructions,  we  shall  not  carefully  consider  them,  it  is  therefore  recom- 
mended that  the  judgment  of  the  court  below  be  affirmed. 

Feb  Cubiam.    It  is  so  ordered;  all  the  justices  concurring. 

(40  Kan.  81)  ^^^  ^    AppLEGATE. 

{Supreme  Cawrt  of  Kansas,    October  6, 1883.) 

AxncALS— Vicious  Animals— Contribittort  Neoliobnoe. 

The  plaintiff  and  the  defendant  permitted  their  stock  to  mn  at  large  upon  the 
nninclosed  lands  of  others,  and  while  the  stock  was  so  running  at  large  the  defend- 
«  ant's  mule,  which  was  known  by  the  defendant  to  be  vicious,  and  inclined  to  kill 
young  colte  and  calves,  killed  the  plaintiffs  mule  colt.  HeldL  that  the  plaintiff 
may  recover  from  the  defendant  for  the  loss  of  her  colt,  although  the  colt,  with  the 
other  stock,  was  technically  trespassing  upon  the  land  of  another  person. 

Error  to  district  court.  Greenwood  county;  Charles  B.  Graves,  Judge. 
D.  B.  Fuller,  for  plaintiff  in  error.    B.  B.  Peyton  cfe  Son,  for  defendant  in 
error. 

Valentine,  J.  This  was  an  action  brought  by  Mrs.  M.  J.  Applegate,  be- 
fore a  justice  of  the  peace  of  Greenwood  county,  against  James  E.  Hill,  to 
recover  for  the  loss  of  a  mule  colt  alleged  to  hav<^  been  killed  by  the  defend- 
ant's mule.  Judgment  was  rendered  in  favor  of  the  plaintiff,  and  the  defend- 
ant appealed  to  the  district  court,  where  another  trial  was  had  before  the 
court  and  a  jury,  and  a  verdict  and  judgment  were  rendered  in  the  district 
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court  in  favor  of  the  plaintiff,  and  against  the  defendant  for  $30,  and  costs; 
and  to  reverse  this  judgment,  the  defendant,  as  plaintiff  in  error,  brinj^s  the 
case  to  this  court.  It  is  admitted  that  the  plaintiff's  colt  was  killed  by  the  de- 
fendant's mule,  but  it  is  claimed  that  the  plaintiff  cannot  recover,  for  the  rea- 
son that  she  was  also  a  wrong-doer,  and  that  her  wrong  contributed  to  the  al- 
,  leged  injury.  The  defendant,  who  is  now  the  plaintiff  in  error,  states,  in  his 
brief,  the  question  presented  to  this  court,  as  follows:  "The  record  in  this 
cfise  presents  substantially  but  one  question,  and  that  is,  can  plaintiff  below, 
defendant  in  error,  recover  for  the  loss  of  a  mule  colt, killed  while  running  at 
large  upon  the  unfenced  land  of  another,  against  the  co- wrong-doer,  who  per- 
mits a  mule  to  run  at  large,  also  upon  said  commons,  that  was  vicious  as  to 
young  colts."  We  think  tlie  facts  of  the  case,  as  presented  by  the  record, 
are  substantially  as  follows:  The  plaintiff  and  the  defendant  were  fanners, 
residing  in  the  same  neighborhood,  in  Greenwood  county,  and  both  permitted 
their  stock  to  run  at  large  upon  the  open  and  uninclosed  prairie,  and  upon  the 
lands  belonging  to  others,  and  not  to  themselves,  among  which  stock  was  the 
plaintiff's  mare,  pregnant  with  the  mule  colt  that  was  afterwards  killed,  and 
the  defendant's  mule  which  did  the  killing,  which  mule  was  vicious  in  its 
character,  and  inclined  to  commit  such  injuries  as  the  killing  of  young  colts 
and  calves.  The  defendant  had  knowledge  of  this  vicious  disposition  and 
propensity  of  his  mule,  and  it  does  not  appear  that  the  plaintiff  had  any  such 
knowledge.  About  May  31,  1885,  while  the  plaintiff's  and  the  defendant's 
stock  were  running  at  large  as  aforesaid,  the  plaintiff's  mule  colt  was  foaled 
and  the  defendant's  mule  soon  thereafter  killed  the  same. 

We  think  the  plaintiff  may  recover.  The  mere  fact  that  the  plaintiff's 
mare  and  colt  were  technically  trespassers  upon  some  other  person's  land, 
that  is,  upon  land  not  belonging  to  either  the  plaintiff  or  the  defendant,  will 
not  prevent  the  plaintiff  from  recovering.  In  the  case  of  Railway  Co.  v. 
Holliiis,  5  Kan.  177,  it  is  said:  "It  is  true  that  the  fence  laws,  stray  laws, 
and  the  laws  regulating  the  running  at  large  of  stock,  already  referred  to,  im- 
pliedly authorize  cattle  to  run  at  large.  *  *  *  These  statutes,  referred  to, 
specify  what  shall  be  lawful  fences,  modify  the  common  law  in  some  re- 
spects as  to  the  damages  that  shall  be  recovered,  and  the  remedies  that  must 
be  resorted  to  with  respect  to  trespassing  animals,  and  in  some  cases  prohibit 
stock  from  running  at  large,  and  in  other  causes  impliedly  permit  them  to  do 
so,  and  have  probably  so  modified  the  common  law  that  no  action  lies  for  in- 
juries done  on  real  estate  by  trespassing  cattle,  unless  such  real  estate  is  in- 
closed with  a  lawful  fence."  And  in  the  case  of  Larki7i  v.  Taylor^  Id.  446, 
the  following  language  is  used:  "The  object  of  the  law  of  inclosures  is  to 
permit  stock  to  run  at  large,  and  graze  on  the  prairie,  and  relieve  the  owners 
thereof  from  an  action  for  damages,  should  they  wander  upon  the  land  of  an- 
other, unprotected  by  a  lawful  fence. "  The  plaintiff,  at  the  time  the  colt  was 
killed,  was  not  committing  any  wrong  upon  the  defendant,  and  was  certainly 
not  guilty  of  any  such  proximate  contributory  neglirence  as  would  prevent  a 
recovery  for  the  injury  complained  of.  There  is  no  claim  that  the  herd  law 
was  in  force  in  Greenwood  county  when  this  colt  was  killed.  The  judgment 
of  the  court  below  will  be  affirmed.    All  the  justices  concurring. 


(40  Kan.  130) 

WiER  V.  St.  Louis,  Ft.  S.  &  W.  K.  Co. 

(Supreme  Court  of  Kansas.    October  tt,  1888.) 

Eminent  Domain— Compensation— Assessment— Period  op  Valuation. 

A  railroad  company  entered  upon  the  laud  of  another  and  constructed  a  railroad, 
by  consentf  and  upon  an  agreement  whereby  certain  conditions  were  subsequently 
to  be  performed  by  the  company.  Both  parties  treated  the  taking  of  the  land  as  a 
permanent  appropriation  for  a  right  of  wav,  and  about  four  years  later  the  land- 
owner, claiming  that  the  railroad  company  had  not  performed  the  conditions  of  the 
contract,  instituted  condemnation  proceedings  to  obtain  compensation  for  the  land 
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taketo.    Held,  that  the  compensation,  if  any  is  due,  must  be  ascertained  and  as- 
sessed as  of  toe  time  when  the  company  first  took  .possession  of  the  land  and  oocn 
pied  it  as  a  right  of  way,  rather  than  of  the  period  of  the  condemnation  proceedings. 
{SyllaiyiM  by  the  Cawrt.) 

Error  to  district  court,  Bourbon  county;  Hiram  Stevens,  Judge. 

This  was  a  condetnimtion  proceecHng,  begun  on  March  7»  1885,  by  Eveline 
Wier,  to  appraise  the  value  of  certain  lands  appropriated  in  1881  by  the  St. 
Louis,  Fort  Scott  &  Wichita  Railroad  Company  for  a  right  of  way,  dt^pot 
grounds,  and  stock-yards,  and  to  assess  the  damages  to  her  adjacent  land,  re- 
sulting from  the  construction  of  the  railroad  at  that  time.  The  commission- 
ers appointed  by  the  judge  of  the  district  court  reported,  after  an  inspection, 
that  Eveline  Wier  was  entitled  to  damages  from  the  railroad  company  in  the 
sum  of  $2,000.  From  this  award  both  parties  appealed  to  the  district  cx>urt» 
where  their  appeals  were  consolidated  and  tned  as  a  single  action.  The  cause 
was  referred  to  a  referee,  who  was  authorized  to  make  findings  of  fact  and 
conclusions  of  law.  A  trial  was  had  before  the  referee,  and  afterwards,  on 
the  16th  day'of  September,  1886,  he  filed  bis  report,  which  is  as  follows: 

"findings  of  fact. 

'*(!)  In  the  year  1868  {mtents  were  issued  by  the  United  States  to  George 
Wier  for  the  south-east  quarter  and  south-west  quarter  of  section  two,  (2,) 
and  the  north-east  quarter  of  section  twenty-four,  (24,)  all  in  township  twen- 
ty-five (25)  of  range  twenty-one,  (21,)  in  Bourbon  county,  Kan.  (2)  On 
March  25, 1878,  said  south-west  quarter  of  section  2  and  said  north-east  quar- 
ter of  section  24  were  conveyed  by  deed  by  said  George  Wier  to  bis  wife,  the 
plaintiff,  Eveline  Wier.  (3)  On  the  26th'day  of  October,  1878,  the  said  George 
Wier  died  intestate,  leaving  as  his  only  heiro  his  widow,  the  plaintiff,  and  his 
son,  Charles  Wier.  (4)  In  th^  spring  of  the  year  1881  the  defendant  located 
the  line  of  its  railroad  across  the  lands  above  described.  (5)  The  defendant, 
the  St.  Louis,  Fort  Scott  &  Wichita  Kailroad  Company,  was  a  corporation 
managed  and  controlled,  from  the  time  the  construction  of  its  road  was  com- 
menced till  about  the  10th  of  March,  1882,  by  A.  M.  Ayei-s,  Francis  Tiernan^ 
J.  1>.  Hill,  and  Ira  D.  Bronson.  Ayers  was  ))resident;  Tiernan,  vice-presi- 
dent; Bronson,  secretary  and  treasurer;  and  Hill,  general  attorney  and  su- 
perihtendent.  Each  of  said  persons  was  a  general  agent  of  the  corporation, 
and  fully  authorized  to  make  contracts  for  right  of  way.  (6)  During  the 
spring  of  1881  a  parol  agreement  was  made  between  the  plaintiff  and  the  de- 
fendant, acting  through  said  olficers,  principally  Bronson,  to  the  effect  that 
said  plaintiff  would  give  the  defendant  the  right  of  way  over  all  of  said  ]and» 
for  said  railroad,  in  consideration  of  the  location  and  construction  of  a  depots 
side  track,  and  stock-yards  on  said  S.  W.  |  of  sec.  2,  and  of  passes  over  said 
railroad,  to  be  given  by  said  railroad  company  to  the  plaintiff  and  said  Chartea 
Wier,  so  long  as  said  persons  should  retain  control  of  said  road,  or  be  able  to 
procure  passes  from  the  company.  The  depot,  side  track,  and  stock-yards  were 
to  be  built  as  soon  as  the  railroad  should  be  built  through  the  county,  and  the 
bonds  of  Marion  township  delivered,  and  were  to  be  so  built  and  locate  i  in 
order  to  facilitate  the  building  of  a  town  on  said  quarter  section  of  land.  It 
was  then  understood  that  Mrs.  Wier  would  layoff  a  town-site  on  said  quarter 
section.  (7)  With  this  understanding  the  defendant,  without  any  objection 
from  the  plaintiff,  went  onto  said  lands,  and  constructed  its  railroad  over  and 
across  said  three  quarter  sections  of  land.  Said  railroad  was  completed  through 
said  county,  and  the  cars  were  running  from  Fort  Scott  to  lola  on  the  1st  of 
July,  1881.  The  railroad  company  received  the  bonds  of  said  Marion  town- 
ship very  soon  thereafter.  The  evidence  does  not  show  the  exact  date  of  the 
delivery  of  these  bonds,  but  they  were  without  doubt  delivered  in  July,  1881. 
(8)  After  the  railroad  was  completed  through  the  county,  and  the  railroad 
company  had  received  the  bonds  of  Marion  township,  the  plaintiff  requested 
the  ofilcers  of  the  company  to  build  the  side  trafok,  depot,  and  stock-yards,  as 
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they  had  agreed  to  do;  but  nothing  had  been  done  towards  their  construction 
up  to  September  27, 1881.  A  short  time  before  September  27, 1881,  the  plain- 
tiff went  to  Mr.  Bronson,  and  inquired  when  the  depot  would  be  built.  She 
was  told  by  Bronson  to  go  to  Tiernan.  She  then  went  to  Mr.  Tiernan,  and 
he  told  her  they  would  not  build  a  depot  on  her  land  unless  she  would  give 
them  half  the  town-site.  (9)  The  railroad  company  refused  to  comply  with 
any  of  the  terms  of  the  parol  agreement  mentioned  in  the  6th  finding,  and 
said  agreement  was,  by  the  acts  of  said  defendant,  entirely  abrogated.  (10) 
On  the  27th  day  of  September,  1881,  a  new  agreement  was  made  between  the 
plaintiff  and  defendant,  to  the  effect  that  the  plaintiff  and  her  son,  Charles 
Wier,  should  execute  a  deed  to  the  railroad  company  for  the  right  of  way  over 
all  of  said  lands,  and  for  two  and  a  half  acres  of  ground  for  stock-yards,  aiid 
should  also  execute  a  deed  for  a  g  interest  in  the  town-site  of  Bronson  to 
Ayers,  Tiernan,  and  Hill.  It  was  agreed  that  these  deeds  should  be  placed 
in  escrow  with  Judge  Margrave,  in  Fort  Scott,  to  be  delivered  to  the  grantees 
on  compliance  with  their  part  of  the  contract.  The  railroad  company  agreed 
to  build  a  side  track  and  depot  on  the  S.  W.  ^  of  said  sec.  2,  at  a' place  agreed 
on,  and  stock-yards  on  the  west  half  of  said  quarter  section,  on  or  before  the 
1st  day  of  January,  1882.  This  agreement  was  made  by  the  plaintiff  in  per- 
son, and  the  railroad  company  through  Tiernan,  Ayers,  and  Bronson.  (11) 
In  pursuance  of  this  agreement  the  plaintiff  and  Charles  Wier,  on  the  27th  of 
September,  1881,  executed  two  deeds;  one  to  the  St.  Louis,  Fort  Scott  So 
Wichita  Railroad  Company,  for  a  strip  of  land,  one  hundred  feet  wide,  over 
and  through  the  south  half  of  section  two,  (2,)  town  twenty-five,  (25,)  range 
twenty-one,  (21,)  and  over  and  through  the  north-east  quarter  of  section 
twenty-four,  (24,)  town  25,  range  21,  and  upon  which  the  St.  Louis,  Fort 
Scott  &  Wichita  Kailroad  is  now  located,  and  being  fifty  (50)  feet  on  either 
side  of  the  center  of  the  railroa*!  track.  Also  a  piece  of  land  situated  in  sec- 
tion Ko.  two  (2)  aforesaid,  described  by  metes  and  bounds  as  follows:  '  Com- 
mencing at  the  point  where  the  south  line  of  said  right  of  way  crosses  the  east 
line  of  the  west  half  of  the  south-west  quarter  of  section  No.  two  (2^  afore- 
said; running  thence  south  twenty  (20)  rods;  thence  west  twenty  (20)  rods; 
thence  north  to  the  south  line  of  said  right  of  way;  thence  along  said  south 
line  of  said  right  of  way  to  the  place  of  beginning, — being  2}  acres,  more  or 
less,  in  Bourbon  county,  Kansas. '  The  other  deed  was  to  Alexander  M.  Ayers, 
Francis  Tiernan,  and  J.  D.  Hill,  for  '  the  undivided  three-eighths  (g)  interest 
in  and  to  the  south-east  quarter  and  south  one-half  of  north-east  quarter,  all 
in  south-west  quarter  of  section  two,  (2,)  town  twenty-five,  (25,)  range  twen- 
ty-one, (21,)  except  the  right  of  way  of  the  St.  Louis,  Fort  Scott  &  Wichita 
Kailroad.  It  being  the  intention  of  the  parties  hereto  to  convey  a  f  interest 
in  and  to  the  town-site  to  be  platted  on  said  described  land,  to  be  known  as 
Bronson,  in  Bourbon  county,  Kan.'  This  last  deed  was  made  for  }  of  the 
land,  because  Bronson  declined  to  take  any  share  of  this  land,  but  desired 
Mrs.  Wier  to  retain  the  |  which  would  have  been  his  share  if  the  deed  had 
conveyed  ^  of  the  town-site.  These  deeds  were,  in  accordance  with  the  agree- 
ment, mentioned  in  the  10th  finding,  deposited  as  escrows  with  Judge  Wm. 
Margrave,  together  with  a  written  memorandum,  showing  the  terms  of  said 
agreement,  as  follows:  •  Fort  Scott,  Kan.,  September  27,  1881.  The  two 
deeds  made  by  Mrs.  Eveline  Wier  and  Mr.  Charles  Wier — one  to  the  St.  L.,  F. 
S.  &  W.  K.  H.  Co.,  and  the  other  to  Alexander  M.  Ayers,  Francis  Tiernan, 
and  J.  D.  Hill — are  to  be  left  with  Judge  Margrave  in  escrow  until  the  said 
railroad  company  shall  have  put  in  a  side  track  on  the  S.  W.  \  of  sec.  two,  T. 
25,  H.  21,  and  also  built  a  depot  thereon,  and  constructed  cattle->yards  thereon* 
on  or  before  January  1,  1882,  at  which  time,  and  on  the  completion  thereof, 
said  deeds  shall  be  delivered  to  the  grantees  mentioned  therein.'  This  mem- 
orandum was  not  signed  by  any  person,  but  was  written  by  Bronson,  assented 
to  by  both  parties,  and  delivered  to  Judge  Margrave  as  showing  the  substance 
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of  their  agreement.  (12)  In  November,  1881,  the  railroad  company  built  a 
aide  track  on  said  lands,  as  agreed.  Neither  depot  nor  cattle-yards  were  built 
on  said  S.  W.  ^  of  sec.  2,  on  or  before  January  1, 1882.  The  only  depot  built 
on  said  lands  was  built  in  the  latter  part  of  January,  1882.  Cattle-yards  were 
built  on  the  north  side  of  the  railroaJ,  on  the  eadt  half  of  said  quarter  section, 
immediatoly  after  the  depot  was  built.  The  place  agreed  on  by  the  parties 
for  the  stoclc-yards  was  on  the  2^acre  tract  described  in  the  deed  to  the  rail- 
road company.  (13)  On  the  1st  of  February,  1882,  a  plat  of  the  town-site  of 
Bronson  was  filed  by  the  plaintiff  in  the  office  of  the  register  of  deeds  of  Bour- 
bon county,  Kan.,  for  record.  On  said  plat  is  a  dedication  executed  and  ac- 
knowledged by  plaintiff,  as  follows:  *  I,  Eveline  Wier,  widow,  owner  and  in 
possession  of  the  S.  E.  J  of  the  S.  W.  J  of  sec.  2,  T.  25,  R.  21  E.,  Bourbon 
county,  Kan.,  do  hereby  certify  that  I  have  had  said  lands  duly  surveyed  and 
platted  as  a  town-site  b^  the  county  surveyor  of  said  county,  as  shown  by  his 
certificate  hereto  attached;  that  the  name  of  said  site  is  Bronson;  and  that 
the  plat  correctly  represents  the  streets,  alleys,  public  grounds,  lots,  and  blocks 
into  which  said  land  is  subdivided,  together  with  the  measurements  thereof. 
I  dedicate  to  the  public  forever  block  11,  and  all  streets  and  alleys  indicated 
in  this  plat.  The  St.  Louis,  Fort  Scott  So  Wichita  Railroad  Company  is  en- 
titled to  a  right  of  way  100  feet  wide,  as  shown,  but  subject  to  be  crossed  by 
the  public  streets  when  and  where  necessary  or  convenient  to  the  public.  All 
lots  and  blocks,  and  fractions  thereof,  not  above  dedicated  to  the  public,  I  ex- 
pressly reserve  to  myself.  Witness  my  hand,  this  December  15, 1881.  Eve- 
line Wier.'  (14)  Bronson  and  Ayers  sold  their  interest  in  the  railroad  about 
the  10th  of  March,  1882,  and  ceased  to  be  officers  of,  or  connected  with,  the 
defendant  company.  Hill  continued  to  act  as  superintendent  till  October  20, 
1882,  when  he  also  went  out  of  the  company.  J.  W.  Miller  then  became  gen- 
eral manager  of  the  road.  After  this,  with  the  consent  of  Bronson  and  Hill, 
these  deeds  were  delivered  by  Margrave  to  Mrs.  Wier's  attorney,  and  at  the 
same  time  Mrs.  Wier  gave  Hill  and  Tiernan  her  notes,  amounting  to  31*500, 
for  the  interests  claimed  by  Hill,  Tiernan,  and  Ayers  in  the  town-site,  and  she 
has  since  paid  a  part  of  this  amount.  (15)  Neither  of  the  two  deeds  men- 
tioned in  the  eleventh  finding  was  ever  delivered  to  the  defendant,  or  to  any 
one  for  it,  except  to  Margrave  as  an  escrow,  as  before  stated.  (16)  At  the 
time  the  railroad  was  built  over  this  land,  the  S.  E.  ^  of  sec.  2  was  occupied 
by  plaintiff  as  her  residence,  and  has.  been  so  occupied  ever  since.  It  was  then 
cultivated  and  well  improved,  with  fences,  orchard,  etc.  Since  the  construc- 
tion of  the  railroad  the  plaintiff  has  built  a  new  house  on  said  quarter  section, 
costing  $1,700,  which  was  built  in  1883,  and  a  barn,  costing  $200.  The  8. 
W.  i  of  sec.  2  was  fenced  and  used  as  a  pasture  just  before  the  railroad  Wits 
built.  The  N.  E.  ^  of  sec.  24  was  then  vacant  prairie.  (17)  About  the  time 
the  depot  waii  built,  buildings  were  started  by  private  persons  on  the  town- 
site  of  Bronson,  and  a  town,  containing  several  hundred  inhabitants,  has  since 
been  built  thereon.  The  N.  W.  J  of  the  S.  W.  4  of  sec.  2  was,  when  these 
proceedings  were  commenced,  and  still  is,  vacant  prairie  land.  The  N.  E.  i 
of  sec.  24  was  still  open  .  prairie.  (18)  On  November  27,  1884,  the  plaintift 
deeded  to  Charles  Wier  the  N.  E.  \  sec.  24,  T.  25,  R.  21.  (19)  January  19, 
1885,  Charles  Wier  deeded  Eveline  Wier,  the  plaintiff,  the  N.  E.  4  of  said  sec. 
24,  and  the  undivided  half  of  the  S.  E.  ^  of  said  sec.  2.  (20)  On  March  28, 
1885,  plaintiff  conveyed,  by  warranty  deed,  to  J.  F.  Miles  all  of  the  south- 
west 4  of  said  sec.  2,  including  town  or  village  of  Bronson,  with  all  additions 
from  said  quarter  section,  except  all  lots,  portions  of  lots,  and  tracts  before 
sold  and  conveyed  by  plaintiff.  No  mention  of  railroad  right  of  way  or  stock- 
yards is  made  in  this  deed.  (21)  The  commissioners,  from  whose  report  the 
appeals  herein  were  taken,  were  appointed  on  March  7, 1885.  Their  notice 
of  the  time  when  they  would  proceed  to  appraise  the  land  and  assess  the  dam- 
ages was  first  published  March  12, 1885;  and  April  14, 1885,  was  fixed  as  the 
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day  on  which  they  would  proceed  with  such  assessment.    The  report  of  said 
cominissioners  is  dated  April  16, 1885,  and  was  filed  April  18, 1885.     (22)  At 
the  time  of  the  conveyance  from  the  plaintiff  to  J.  F.  MUes,  Miles  knew  these 
proceedings  had  been  instituted,  and  it  was  verbally  agreed  between  plaintiff 
and  Miles  that  the  plaintiff  should  prosecute  the  proceedings  to  recover  her 
damages  from  the  defendant,  the  same  as  if  no  deed  had  been  made,  and  for 
her  own  benefit.     There  was  no  written  agreement  in  regard  to  the  claim  for 
damages.     It  was  also  understood  between  the  plaintiff  and  Miles  that,  after 
he  got  all  the  consideration  named  in  his  deed  out  of  the  land,  with  interest, 
and  pay  for  his  trouble  and  expenses,  the  overplus  should  be  paid  to  Mrs. 
Wier.    (23)  Charles  Wier  was  a  minor  at  the  time  the  railroad  was  built. 
He  became  21  years  old  on  the  26th  of  February,  1882.     As  a  witness,  on  the 
trial  of  this  case,  he  disclaims  any  interest  in  this  suit,     (24)  The  plaintiff 
and  Charles  Wier  were  furnished  free  passes  over  the  defendant's  road  from 
the  time  of  its  construction  till  January  1,  1885,  since  which  time  no  passes 
have  been  given  them.     The  plaintiff  traveled  during  1883  and  1884  1,743 
miles  on  her  pass.    The  regular  fare  for  that  distance,  at  that  time,  was  $61.00. 
Charles  Wier,  during  the  same  years,  traveled  11,352  miles  on  his  pass,  the 
regular  fare  for  which  travel  was  {^^97. 32.     (25)  About  180  rods  of  hog-tight 
fence,  costing  .$277.00,  and  131  rods  of  other  fence,  worth  $58.95,  were  built 
by  the  defendant  on  the  plaintiff's  land,  in  consideration  of  the  plaintiff  re- 
linquishing certain  claims  she  had  against  the  defendant  for  hogs  killed  and 
damages  by  fire.     The  building  of  these  fences  hiid  nothing  whatever  to  do 
with  the  plaintiff's  claim  herein.     (26)  The  plaintiff  never  accepted  what  was 
done  by  defendant  as  a  compliance  with  said  escrow  agreement,  nor  waived 
her  right  to  the  performance  thereof,  and  has  at  various  times,  since  said  deeds 
were  returned  by  Judge  Margrave,  sought  to  obtain  a  settlement  from  the 
railroad  company  for  the  right  of  way  over  her  lands;  but  no  settlement  has 
ijver  been  effected,  nor  has  any  payment  ever  been  made  to  her  for  the  value 
of  the  land  taken  or  the  damages  to  adjacent  lands.    (27)  The  value  of  the 
land  taken  by  the  defendant,  and  the  damages  to  adjacent  lands  of  said  plain- 
tiff, were,  on  April  18,  1885,  as  follows: 

"Value  of  the  strip  of  land,  100  feet  wide,  across  the  south- 
east quarter  of  said  sec.  2,  containing  about  5J  acres,  oc- 
cupied by  defendant  as  its  right  of  way,    -  -  -     $250  00 
Damage  to  said  quarter  section  of  land,    -           -           -         1,000  00 
Value  of  the  strip  of  land,  100  feet  wide,  across,  the  north- 
west quarter  of  the  south-west  quarter  of  said  sec.  2,  oc- 
cupied by  defendant  for  right  of  way,  containing  about  3| 
acres,     -         -           -            -           -           -           -  -       100  00 

Damage  to  said  N.  W.  i  of  S.  W.  |  sec.  2,  -  -  150  00 

.    Value  of  uirip  of  land,  100  feet  wide,  through  said  town-site 

of  Bronson,  containing  about  3§  acres,       -  -  «    1,500  00 

Damage  to  said  town-site,  -  -  .  .  none. 

Value  of  grounds  occupied  by  stock-yards,  110  feet,  by  105 
feet,  in  block  3.  in  Bronson,  -  -  -  -       200  00 

Damage  to  block  3,  -  -  -  -  -  150  00 

ViUue  of  strip  of  land,  100  feet  wide,  across  N.  E.  J  said 
section  24,  containing  about  4^  acres,  occupied  as  right  of 

way, *-  -  -         60  00 

Damage  to  said  N.  E.  i  sec.  24,      -  -  -  -  100  00" 

"CONCLUSIOXS  OF  LAW. 

"I  find  as  conclusions  of  law:  (1)  The  defendant  has  acquired  no  title 
to  any  of  the  land  occupied  by  it  for  a  right  of  way  over  said  three  quarter 
sections  of  land,  except  through  the  town-site  of  Bronson.  (2)  The  defend- 
ant has  no  title  to  the  grounds  occupied  by  it  for  stock-yards  in  said  town  of 
Bronson.     (3)  When  the  plaintiff  executed,  acknowledged,  and  iiled  the 
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plat  of  fche  town-site  of  Bronson,  she  dedicated  the  strip  of  groand  through 
said  town-site,  occupied  by  the  defendant  for  a  right  of  way,  to  said  defend- 
ant for  such  purpose,  and  that  said  defendant,  by  such  dedication,  acquired  a 
right  of  way,  100  feet  wide,  through  said  town-site.    (4)  That,  at  the  time 
these  proceedings  were  instituted,  the  plaintiff  was,  and  still  is,  entitled  to 
have  the  value  of  said  lands  appraised,  and  her  damages  assessed,  as  sought 
by  these  proceedings,  except  as  to  the  right  of  way  through  said  town-site  of 
Bronson.     (5)  That  the  value  of  the  lands  of  said  plaintiff  taken  by  said 
defendant  as  aforesaid  should  be  appraised,  and  damages  to  adjacent  lands  of 
said  plaintiff  should  be  assessed  by  the  court  as  follows: 

"Value  of  strip  of  land,  100  feet  wide,  across  the  S.  E.  J  sec. 
.    2,  town  25,  range  21,  Bourbon  county,  Kan.,  containing 
5}  acres,  occupied  by  defendant  as  a  right  of  way  for  its 
railroad,         -  -  -  -  -  -  -    $    250  00 

Damages  to  said  S.  E.  i  of  said  section,  -  .  -  1,000  00 

Value  of  strip  of  land,  100  feet  wide,  across  N.  W.  J  of  S.  W. 
^  of  said  sec.  2,  occupied  by  defendant  as  a  right  of  way  for 
Its  railroad,  containing  8|  acre,       ....         100  00 

Damages  to  said  N.  W  J  of  S.  W  J  sec.  2,        -  -  150  00 

Value  of  ground  occupied  by  stock-yards,  110x105  feet,  in 
block  3,  in  Bronson,        -  -  -  -  .  200  00 

Damage  to  said  block  3,  -  -  -  -  -         150  00 

Value  of  strip  of  land,  100  feet  wide,  across  the  N.  E.  J  of  sec. 
24,  in  said  Tp.  25,  of  range  21,  occupied  by  defendant  as  a 
right  of  way  for  its  railroad,  containing  4^  acres,  -  60  00 

Damage  to  said  last-named  quarter  section,        -  •  100  00 


Total  value  of  land  and  damages,  ...    $2,010  00 

— ^And  that  said  plaintiff  is  entitled  to  interest  on  said  sums,  at  the  rate  of 
seven  per  cent,  per  annum,  f  ronf  the  18th  day  of  April,  1885.  (6)  That  a 
general  judgment  should  be  rendered  in  favor  of  the  plaintiff,  against  the  de- 
fendant, for  all  costs  of  this  action,|and  of  the  proceedings  from  which  the 
appeals  herein  were  taken.  S.  H.  Allen,  Referee." 

Accompanying  the  report  was  a  bill  of  exceptions,  which  was  allowed  by 
the  referee.  The  plaintiff  moved  the  court  to  modify  the  report  of  the  referee 
in  certain  particulars,  and  the  defendant  filed  a  motion  to  set  aside  the  report, 
and  to  grant  a  new  trial  and  rehearing  of  the  case;  and  among  the  grounds 
stated  in  the  motion  are  that  there  were  irregularities  in  the  proceedings  of 
the  referee;  errors  of  law  occurring  at  the  trial,  and  excepted  to  at  the  time; 
that  the  findings  of  fact  were  not  sustained  by,  and  were  contrary  to,  the  evi- 
dence; that  the  conclusions  of  law  were  erroneous,  and  not  supported  by  the 
findings;  that  excessive  damages  were  allowed;  and  that  the  referee  failed  to 
find  upon  all  the  material  questions  included  in  the  case.  Upon  a  rehearing 
'the  motion  of  plaintiff  to  modify  was  denied,  and  the  motion  of  defendant 
was  sustained,  and  the  report  was  set  aside,  and  a  new  trml  of  the  action 
granted.  The  plaintiff  excepted  to  these  rulings  and  to  the  judgment  of  the 
court,  and  brings  the  case  here  for  review. 

J,  D,  McCleverty,  for  plaintiff  in  error.  /.  H.  Richards^  for  defendant  in 
error- 

Johnston,  J.,  (after  stating  the  facta  as  above,)  The  St.  Louis,  Fort 
Scott  &•  Wichita  Railroad  Company  constructed  its  railroad  through  the  county 
of  Bourbon,  and  over  certain  lands  of  Eveline  Wier,  in  the  early  summer 
of  1881.  The  company  took  and  occupied  land  of  the  plaintiff's  for  right  of 
way,  depot  grounds,  and  stock-yards  with  her  consent,  and  upon  agreements 
whereby  certain  conditions  were  subsequently  to  be  performed  by  the  railroad 
company.  The  terms  of  the  agreement  or  agreements  made  are  now  the  sub- 
v.l9p.no.ll— 21 
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ject  of  dispute.  The  plaintiff  claims  that  the  conations  were  not  observed 
or  performed  by  the  company,  and  in  March,  1885,  nearly  four  years  after 
the  building  of  the  railroad,  she  instituted  proceedings  to  obtain  compensation 
for  the  land  so  taken  and  occupied.  The  railroad  company  alleges  that  it  ob- 
tained from  the  plaintiff  the  right  to  use  the  land  for  railroad  purposes  in  con- 
sideration of  the  location  of  its  side  tracks  and  depot,  and  the  building  and 
location  of  stock-yards  upon  the  plaintiff's  premises,  and  also  the  buiiding  of 
hog-tight  fences  along  the  right  of  way,  which  side  tracks,  depot,  stock-yards, 
and  fences  were  so  located  by  the  company;  and  for  the  further  consideration 
of  the  issuance  to  the  plaintiff  and  her  son,  Charles  Wier>  of  two  passes  over 
the  defendant's  line  of  road.  The  plaintiff  admits  that  these  were  the  con- 
siderations upon  which  the  land  was  conveyed,  but  claims  that  the  stock -yards 
were  not  built  upon  the  identical  place  agreed  upon,  and  that,  by  the  terms 
of  the  agreement,  the  depot  was  to  have  been  completed  upon  January  1, 1882, 
whereas  it  was  not  finished  until  the  latter  part  of  the  same  month ;  and  there- 
fore that  the  railroad  company  forfeited  its  right  to  the  land  under  the  agree- 
ment. The  company  answers  that  there  was  a  substantial  compliance  with 
the  terms  of  the  agreement,  and  that  a  strict  compliance  therewith  has  been 
waived  by  the  acts  and  conduct  of  the  plaintiff.  The  referee,  to  whom  was 
referred  the  issues  of  law  and  fact  in  the  case,  found  in  favor  of  theplaintiff, 
except  as  to  the  right  of  way  through  the  town-site  of  Bronson;  and  with  re- 
spect to  that  the  finding  is  that  the  plaintiff,  by  acknowledging  and  filing  a 
plat  of  the  town-site  of  Bronson,  in  which  she  stated  that  the  railroad  com- 
pany was  entitled  to  a  right  of  way  100  feet  wide,  as  shown  upon  the  map, 
thereby  dedicated  the  right  of  way  through  the  town-site,  and  that  by  such 
dedication  the  defendant  acquired  a  right  to  the  same  for  a  right  of  way.  The 
report  of  the  referee  was  set  aside,  and  a  new  trial  granted,  upon  a  motion 
which  contained  numerous  grounds,  and  we  are  unable  to  ascertain  from  the 
record  the  grounds  upon  which  the  ruling  was  placed. 

If  any  of  the  reasons  assigned  are  sulficient,  the  ruling  of  the  district  court 
in  granting  a  new  trial  will  not  be  interfered  with.    Among  the  objections 
made  to  the  report  of  the  referee,  and  one  of  the  principal  ones,  is  that  the 
damages  were  not  assessed  upon  a  correct  measurement.    Witnesses  were 
permitted  to  testify  what  the  damages  were  at  the  time  of  the  condemnation 
proceedings,  and  the  damages  were  assessed  by  the  referee  as  of  April  18, 1885» 
the  time  when  the  report  of  the  commissioners  in  this  proceeding  was  filed* 
In  this  respect  the  referee  was  in  error.     The  damages,  if  the  plaintiff  was 
entitled  to  any,  should  have  been  fixed  as  of  the  time  when  the  property  was 
taken  and  appropriated  by  the  railroad  company,  instead  of  the  time  when 
this  condemnation  proceeding  was  had.     The  company  entered  upon  and  used 
the  plaintiff's  land  with  her  consent,  and  although  it  has  had  the  actual  pos- 
session of  the  land  for  years,  the  plaintiff  has  never  treated  the  company  as  a 
trespasser.    In  fact  both  parties  have  always  treated  the  entry  upon  and  the 
occupancy  of  the  land  as  a  permanent  appropriation.    Instead  of  bringing  an 
action  for  trespass,  or  to  eject  the  railroad  company  from  the  land,  the  plain- 
tiff simply  sues  for  compensation;  and  she  thus  indicates  that  she  does  not 
now  regard  the  possession  of  the  company  to  be  a  trespass,  but  she  ratifies  the 
appropriation,  and  only  seeks  compensation  for  what  has  been  taken.     The 
general  current  of  authorities  is  that  in  all  such  cases  compensation  should  be 
ascertained  and  assessed  as  of  the  time  when  the  property  was  taken.     There 
is  some  diversity  of  opinion  as  to  what  constitutes  a  taking  where  the  right 
of  way  is  acquired  by  proceedings  in  advance  of  actual  occupancy;  but  where, 
as  in  this  case,  the  possession  is  taken  by  consent  of  the  owner,  followed  by 
the  location  and  construction  of  the  road,  the  time  of  going  into  such  actual 
possession  is  clearly  the  time  of  taking,  rather  than  the  period  of  condemna- 
tion proceedings,  which,  for  some  reason,  may  have  been  postponed.     This 
subject  has  already  been  fully  considered  by  this  court  in  two  cases,  where  it 
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Is  decided  that,  under  circumstances  such  as  are  presented  here,  the  damages 
will  be  measured  as  of  the  time  when  the  company  first  takes  possession  of 
the  land,  and  occupies  it  as  a  right  of  way.  Railway  Co.  v.  AndTew%^  26 
Kan.  702;  Cohen  v.  Railroad  Co.,  34  Kan.  158,  8  Pac.  Rep.  188;  see,  also, the 
numerous  cases  there  cited.  Upon  the  authority  of  these  cases  we  must  hold 
that  the  referee  adopted  an  incorrect  rule  in  fixing  the  damages,  and  must 
necessarily  sustain  the  decision  of  the  district  court  in  setting  aside  the  report, 
and  in  granting  a  new  trial.  We  cannot,  in  this  proceeding,  go  further,  and 
determine  whether  or  not  compensation  has  been  given.  Thai  question  de« 
pends  upon  facts  which  are  in  dispute,  and,  as  there  is  to  be  another  trial,  we 
cannot  with  propriety  discuss  them.  Whether  the  memorandum  made  at  the 
time  of  the  execution  of  the  deed,  given  for  the  right  of  way,  was  a  distinct 
agreement,  intended  to  abrogate  all  former  obligations,  or  was  only  supple- 
mental to  the  agreements  already  made,  is  a  subject  of  controversy.  While 
the  passes  stipulated  for  were  furnished  and  used,  and  while  the  depot,  side 
track,  and  stock-yards  were  constructed  upon  the  plaintiff's  land,  it  is  true 
that  the  depot  was  not  completed  until  some  time  after  the  time  it  was  stip- 
ulated to  be  done  in  the  memorandum,  and  the  stock-yards  were  not  located 
upon  the  exact  portion  of  the  premises  agreed  upon.  The  defendant  claims 
that,  under  the  circumstances,  time  was  not  of  the  essence  of  the  contract, 
and  that,  if  it  was,  the  plaintiff  is  not  in  a  condition  to  insist  upon  a  strict 
compliance  with  the  conditions  of  the  contract.  It  may  be  remarked  that  for- 
feitures are  not  favored  by  the  courts.  If  the  plaintiff  allowed  the  defendant 
to  proceed  with  the  building  of  the  depot  at  a  later  time,  and  the  stock-yards 
at  another  place  than  was  stipulated  for,  as  a  part  of  the  consideration  for  the 
land,  without  objection,  and  subsequently  accepted  passes  or  other  consider- 
ation for  the  conveyance  of  the  land,  she  would  hardly  be  in  a  position  to  in- 
sist on  a  forfeiture  or  a  strict  compliance  with  the  conditions  of  the  contract. 
The  testimony  given  upon  another  trial  with  respect  to  these  matters  may 
differ  from  that  which  is  in  the  record  of  this  case,  and  therefore  we  are  not 
at  liberty  to  finally  determine  them  on  this  record.  The  judgment  of  the  dis- 
trict court  will  be  attirraed.    All  the  justices  concurring. 


(40  Kan.  84) 

Washeb  et  al.  v.  Bond  et  ah 
{Supreme  Court  of  Kansas,    October  6, 1888.) 

Qamxsq^Oaxbjjivq  Contracts— Pbovinob  of  Juky. 

The  question  whether  or  not  a  grain  deal  is  a  gambling  contract  is  one  to  be  de- 
termined by  the  jnry,  under  proper  instructions,  and  where  it  is  submitted  to  ^nd 
determined  by  a  jury,  and  their  finding  is  supported  by  some  evidence,  and  is  ap- 
proved by  the  trial  court.  It  will  not  be  disturbed.^ 

{SylULtms  by  Slnvpsony  C.) 

Commissioners*  decision.  Error  to  district  court,  Harvey  county ;  L.  Houk, 
Judge. 

Smith  <&  Solomon  and  Green  dk  Shaver,  for  plaintiff  in  error.  Ady  A  Henry ^ 
for  defendant  in  error. 

SiBCPSON,  G.  The  firat  question  to  be  determined  is  as  to  the  nature  of  the 
contract.  This  is  to  be  solved  by  its  terms,  and  the  statements  of  the  parties, 
and  their  intentions  as  communicated  to  each  other.  If  the  contract  is  one 
that  will  not  be  enforced  by  the  courts,  as  being  against  public  policy  and 
void,  it  devolves  upon  the  defendants  in  error  to  establish  it.  Their  note  and 
mortgage  not  only  implies  legality,  but  imports  a  consideration ;  and  the  bur- 

I  As  to  the  validity  of  contracts  for  dealing  in  futures,  see  Copley  v.  Doran  Sc  Wright 
Co.,  1  N.  Y.  Snpp.  888;  Douglas  v.  Smith,  (Iowa,)  88  N.  W.  Rep.  168,  and  note:  Demp- 
sey  V.  Harm,  (Pa.)  12  AU.  Rep.  27;  Crawford  v.  Spencer,  (Mo.)  4  S.  W.  Rep.  718,  and 
note. 
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den  is  upon  tliera  to  show  that  it  was  executed  and  delivered  in  purauance  of 
an  illegal  contract,  and  therefore  void.  There  is  no  presumption  that  a  con- 
tract is  illegal.  "He  who  denies  liability  under  a  contract,  which  he  admits 
having  entered  into,  must  make  the  fact  of  its  illegality  apparent. "  McBraA- 
ney  v.  Chandler,  22  Kan.  692. 

It  seems,  from  all  the  witnesses  who  testified,  that  the  arrangement  made 
by  the  Bond  Bros,  with  French,  as  the  agent  of  Washer  &  White,  was  that 
the  Bond  Bros,  were  to  deal  in  options  on  the  Chicago  Board  of  Trade;  their 
orders  to  be  "made  through  and  by  Washer  &  White,  who  were  to  receive  a 
stipulated  commission  for  the  transaction  of  the  business.    It  is  fairly  estab- 
lished that  the  Bonds  had  no  intention  of  ever  delivering  the  amount  of  wheat 
and  corn  that  they  sold,  or  of  demanding  the  delivery  of  the  amount  they 
purchased.    It  is  evident  that  they  dealt  in  options  of  that  variety  that  has 
been  almost  universally  characterized  by  the  courts  as  a  gambling  transac- 
tion.    And  it  may  be  said,  with  an  equal  degree  of  certainty,  that  Washer  & 
White  knew,  from  the  frequency  and  magnitude  of  the  deals,  that  the  Bond 
Bros,  had  no  intention  or  expectancy  that  they  should  receive  or  deliver  the 
amounts  of  grain  bought  and  sold  on  their  orders.    From  the  evidence  pre- 
served in  the  record,  fairly  considered,  and  viewed  in  the  light  of  all  the  at- 
tending circumstances,  the  answer  of  the  jury  to  the  first  special  question 
seems  to  be  fully  justified.    In  their  criticism  upon  this  special  finding,  the 
counsel  for  the  plaintiff  in  error  assume  that  the  jury  relied  solely  for  their 
conclusion  upon  the  first  interview  that  took  place  between  the  Bond  Bros, 
and  French,  the  agent  of  Washer  &  White,  and  hence  that  there  was  nothing 
said  in  this  interview  that  would  justify  the  answer.     We  think  this  is  too 
narrow  a  view,  and  we  prefer  to  consider  that  the  jury  viewed  the  first  in- 
terview, and  what  was  said  by  the  parties  thereto,  in  the  light  of  what  each 
did  in  pursuance  of  the  understanding  then  arrived  at,  and  in  fact  of  all  that 
followed  that  Interview.     As  we  view  this  evidence,  and  construe  the  acts 
and  declarations  of  all  parties,  we  have  no  doubt  but  that  the  special  findings 
of  the  jury  in  this  respect  are  amply  supported  by  the  evidence.     Washer  & 
White  were  not  dealing  at  arms-length  with  the  Bond  Bros.    Their  agent, 
French,  was  on  the  ground.    All  orders  were  made  through  him  at  Xewton, 
and  transmitted  by  him  to  Washer  &  While,  at  Atchison.    French  knew  that 
Bond  Bros,  did  not  intend  to  deliver  grain  sold  by  them;  knew  that  they  did 
not  have  it  on  hand  at  the  time  they  gave  him  orders  for  purchase  and  sale; 
knew  their  financial  condition;  knew  that  they  could  not  purchase  it  for  de- 
livery; and  his  knowledge  is  and  was  the  knowledge  of  Washer  &  White,  his 
principals.     They  all  knew  that  delivery  could  not  be  insisted  on,  and  that  the 
utmost  obligation  of  the  buyer  or  seller  was  lo  pay  the  differences.     It  seems 
to  us  that  the  Bond  Bros,  have  established  a  plain  csise  of  that  kind  of  deal- 
ing in  optionu  on  grain  that  is  everywhere  denoted  as  gambling,  and  that  the 
note  and  mortgage  given  to  secure  the  losses  accruing  by  such  deals  is  illegal, 
without  consideration,  and  void.    All  we  have  said  has  been  in  support  of 
the  verdict  of  the  jury,  for  all  the  courts  have  left  this  question  to  be  deter- 
mined by  the  jury  under  proper  instructions.    This  is  one  of  that  cltiss  of 
cases  where  the  real  struggle  is  against  a  controlling  fact.    The  fact  estab- 
lished by  the  verdict  is  that  the  contract  was  a  gambling  one.     There  being 
evidence  to  support  it,  and  the  trial  court  liaving  approved  it,  there  could  be 
no  recovery;  and  all  other  errors  are  subordinate  and  immaterial.    It  is  recom- 
mended that  the  judgment  of  the  district  court  be  affirmed. 

Feb  Curiam.    It  is  so  ordered ;  all  the  justices  concurring. 
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(40  Kan.  92)  ,^  .      ,         rr 

HuRD  et  al.  v,  Harvey  County. 
{Supreme  Court  of  Karisas,    October  6, 1883.) 

1.  Ejectment— Title  to  Maixtain. 

Before  plaintiffs  can  recover  real  property  in  an  action  under  section  595  of  the 
Civil  Code,  they  must  show  they  have  a  legal  or  equitable  estate  therein,  and  the 
right  of  possession  thereof.^ 

2.  Dedication— Public  Pakk— Title  of  City. 

Where  a  parcel  of  ground  in  a  city  of  the  third  class  has  been  dedicated  for  a 
public  park,  the  city  government  is  entitled  to  its  control  and  possession. 

3.  Same— Title  of  County— Ejectmext. 

The  board  of  county  commissioners  cannot  bring  an  action  to  recover  possession 
of  a  public  park  In  a  city  of  the  third  class. 
(SuUahus  by  Holt,  C.) 

Commissioners'  decision.  Error  to  district  court,  Harvey  county ;  L.  Houk, 
Judge. 

The  board  of  county  commissioners  of  Harvey  county  brought  an  action  in 
ejectment  against  plaintiffs  in  error  for  a  tract  of  land  described  as  "Block 
A,"  in  Sedgwick  City,  Kan.  It  is  claimed  by  plaintiffs  that  this  tract  was 
dedicated  for  a  public  park.  The  defendant  Kurd  claims  title  to  a  part  of  it 
by  deed  from  the  town  company  of  Sedgwick  City,  and  Massey  claims  part  of 
it  by  conveyance  from  Hurd  to  himself.  Concerning  the  alleged  dedication, 
it  appears  that,  in  1870,  one  T.  D.  Floyd  was  the  owner  of  the  W.  J  of  the 
S.  W.  J  section  34,  town  24,  range  1,  in  what  was  then  Sedgwick  county. 
Upon  tlie  11th  of  July  of  that  year  he  platted  the  land  into  streets,  alleys,  lots, 
and  blocks.  A  copy  of  this  piat  was  filed  with  the  register  of  deeds  of  Sedg- 
wick county.  At  that  time  Floyd  was  a  married  man,  but  did  not  live  upon 
the  land  described.  His  wife  did  not  join  with  him  in  the  execution  of  the 
plat.  On  tlic-  26th  day  of  .September,  1870,  Floyd  and  wife  conveyed  the  land 
above  described  by  deed  to  the  Sedgwick  City  Town  Company.  In  the  deed 
there  is  no  reference  to  this  plat.  On  August  12,  1871,  the  Sedgwick  City 
Town  Company  deeded  said  land  to  the  Sedtjfwick  Town  Company.  On  the 
21st  day  of  October  of  that  year  tlie  Sedgwick  Town  Company  platted  certain 
territory,  including  the  lands  above  described.  The  plat  was* duly  filed  in  the 
office  of  the  register  of  deeds.  In  the  deed  from  the  Sedgwick  City  Town 
Company  to  tlie  Sedgwick  Town  Company  there  is  the  following  reference 
made  to  the  plat  tiled  by  Floyd,  in  describing  the  land  conveyed:  "All  of  lots 
and  blocks  in  the  town  of  Sedgwick  City  as  designated  by  the  recorded  plat 
of  the  survey  thereof,  except;"  and  here  follows  certain  described  lots  which 
answer  the  description  of  Floyd's  plat.  In  tht»  Floyd  town  plat  this  tract  was 
written  "Block  A."  In  the  notes  of  description  it  was  declared  that  block 
"A"  was  set  aside  for  a  public  park;  and  was  bounded  on  the  south  by  Fourth 
street,  on  the  east  by  Franklin  avenue,  on  the  north  by  Fifth  street,  and  on 
the  west  by  Madison  street,  which  was  not  named  on  the  plat,  but  has  since 
been  called  by  that  name.  There  is  also  this  further  description  in  the  Floyd 
plat:  '^Lots  in  block  A,  from  Xos.  1  to  10,  inclusive,  are  26 4-10  feet  wide  and 
eight  rods  long.  Lots  Nos.  11  to  24,  inclusive,  are  three  rods  wide  by  eight 
rods  deep."  In  a  copy  of  this  plat  of  the  town  company  this  land  is  repre- 
sented as  an  undivided  block,  with  the  wor(^"Park"  written  across  it;  but  in 
the  explanatory  notes  appended  is  the  following:  "Lots  1  to  12,  in  block  A, 
are  23jxl32.  Lots  13  to  26  are  48x132  feet."  Upon  the  trial  below  the  dis- 
trict court  rendered  a  judgment  for  plaintiffs,  upon  which  the  defendants 
bring  the  matter  here  for  review. 

Ady  d-  Henry  and  Bowman  c6  JSticher,  for  plaintiffs  in  error.  A.  L. 
Green^  for  defendant  in  error. 

>As  to  what  is  sufficient  title  to  support  ejectment,  see  Strange  v.  King,  (Ala.)  4  South. 
Kep.  600,  and  not«;  Uoode  v.  Jasper,  (Tex.)  9  S.  W.  llep.  182. 
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Holt,  C.  {after  stating  the  facts  as  ahorte.)  After  the  plaintitfo  had  sub- 
mitted all  their  evidence,  showing  the  facts  to  be  substantially  as  set  forth  in 
the  statement,  the  defendants  demurred  to  the  evidence,  because  no  cause  of 
action  had  been  proven.  Tiie  demurrer  was  overruled.  It  is  claimed  in  this 
court  that  plaintiffs  had  no  legal  or  equitable  estate,  and  were  not  entitled  to 
the  possession  of  the  land.  This  objection  was  not  brought  specifically  to  the 
attention  of  the  trial  court,  and  for  that  reason  the  plaintiffs  claim  that  it 
should  not  be  considered  here.  It  was  embraced  and  properly  raised  in  the 
demurrer  to  the  evidence.  It  is  fundamental  that  a  plaintiff,  before  he  can 
recover  in  an  action  of  ejectment,  must  prove  that  he  has  a  legal  or  equitable 
estate,  and  is  entitled  to  the  possession  of  the  land  in  controversy.  If  he  fails 
to  establish  these  facts  he  fails  in  his  action. 

We  have  given  the  question  of  whether  this  block  was  properly  dedicated  a 
careful  examination.  Without  discussing  the  matter  or  giving  our  reasons, 
we  will  say  that  we  conclude  the  court  held  correctly  in  finding  that  Ployd-s 
plat  filed  in  the  office  of  the  register  of  deeds  of  Sedgwick  county  was  a  suffi- 
cient dedication  of  this  land  to  make  it  a  public  park. 

The  other  question  now  remaining  is  whether  the  plaintiffs  could  bring 
this  action.  Does  Harvey  county  have  a  legal  or  equitable  estate  in  this 
park,  and  is  it  entitled  to  the  possession  of  the  same?  Section  6,  c.  78,  Oomp. 
Laws  1879,  provides:  "Such  maps  and  plats  of  such  cities  and  towns,  and 
additions,  made,  acknowledged,  certified,  tiled,  and  recorded  with  the  register, 
shall  be  a  suflicient  conveyance  to  vest  the  fee  of  such  parcels  of  land  as  are 
therein  expressed,  named,  or  intended  for  public  uses  in  the  county  in  which 
such  city  or  town  or  addition  is  situate,  in  trust  and  for  the  uses  therein 
named,  expressed,  or  intended,  and  for  no  other  use  or  purpose."  This  places 
the  legal  title  in  the  county.  The  action  of  ejectment  is  a  possessory  one; 
and  before  recovery  can  be  had  it  must  be  established  that  the  plaintiffs  were 
entitled  to  the  possession  of  the  land  in  controversy.  Is  the  county  of 
Harvey  entitled  to  the  possession  of  this  tract  because  it  held  the  legal  title 
thereto?  Ordinarily  all  parcels  of  ground  dedicated  to  public  use  in  this  state 
are  placed  under  the  control  and  in  possession  of  the  cities  in  ^hich  they 
are  situated,  by  express  provision  of  the  statute.  It  is  provided  in  chapter 
19a  that  a  city  has  control  of  the  strolls,  avenues,  alleys,  market-places,  and 
houses,  water-courses,  levees,  depots,  and  depot  grounds,  places  for  storing 
freight  and  goods,  etc. ;  but  there  is  no  specific  mention  of  parks.  It  is  con- 
tended that  because  tiie  county  has  the  title  to  the  land,  that  its  control  and 
possession  would  naturally  follow  such  title.  The  county  has  the  fee  of  the 
land  as  a  naked  trust.  In  the  words  of  the  statute,  "for  the  uses  therein 
named,  expressed,  or  intended,  and  for  no  other  use  or  purpose."  Chapter 
19a,  supra,  gives  cities  of  the  third  class  control  of  all  other  lands  dedicated 
to  the  public  use,  excepting  only  parks.  Chapter  19c,  referring  to  sidewalks, 
etc.,  says:  "The  council  may  prohibit  and  prevent  all  encroachments  into 
and  upon  the  sidewalks,  streets,  avenues,  alleys,  and  other  property  of  the 
city."  The  city  gets  no  greater  estate  by  dedication  in  sidewalks,  streets, 
avenues,  and  alleys  than  in  parks.  The  naked  legal  title  of  all  of  them  is  in  the 
county,  and  they  are  all  set  apart  for  public  uses.  It  is  not  held  that  the  use 
of  the  word  "other,"  in  this  connection,  would  make  a  park  the  property  of 
the  city;  but  it  is  worth  something  to  show  it  is  the  policy  of  the  law,  and  so 
regarded  generally,  to  give  to  cities  the  control  of  grounds  dedicated  to  public 
uses  within  their  respective  limits. 

When  a  city  is  incorporated,  and  its  territorial  boundaries  established,  we 
think  it  necessarily  follows  that  its  officers  should  have  possession  and  con- 
trol of  all  grounds  within  its  limits  dedicated  to  public  uses.  It  would  be  an 
unhappy  and  factitious  state  of  affairs  to  give  to  the  county  board  the  control 
of  all  public  parks  in  cities  of  the  third  class,  however  remote  from  the  county- 
seat,  and  exclude  the  council  of  the  city  where  they  were  located  from  any 
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authority  oyer  them.  One  of  the  objects  for  which  the  city  was  incorporated 
would  be  defeated.  The  control  of  public  grounds  intended  for  the  benefits 
of  its  citizens,  would  be  placed  in  the  hands  of  those  who  might  be  indifferent 
to  the  welfare  of  the  city.  Against  these  reasons,  we  cannot  hold  that  the 
control  and  possession  of  parks  shall  follow  the  naked  legal  title,  when  it  is 
held  by  the  county  in  trust  for  public  purposes  and  uses,  which  were  intended 
primarily  to  benefit  the  inhabitants  of  the  cities  where  such  parks  might  be 
situated.  McCain  v.  State,  62  Ala.  138.  We  believe  that  the  county  had 
neither  control  nor  possession  of  the  tract.  It  foilowH,  therefore,  that  the 
plaintiffs  could  not  bring  this  action.  We  recommend  that  the  judgment  be 
reveraed,  and  the  cuuse  remanded,  with  the  order  to  sustain  the  demurrer. 

By  ths  Court.    It  is  so  ordered;  all  the  justices  concurring. 

(40  Kan.  72) 

Clark  o.  Sohnixr  et  al. 
(Supreme  Court  of  Kansas.    October  6, 1888.) 

Appbai*— Review— Objections  Waived. 

•  Where,  in  an  assignment  of  errors,  the  only  errors  complained  of  relate  to  mat- 
ters occurring  on  the  trial,  for  which  a  new  trial  was  prayed,  bat  the  action  of  the 
oonrt  in  overruling  the  motion  is  not  assigned  for  error,  no  question  is  properly 
raised  in  this  court.    Carson  v.  Funk,  27  Kan.  524,  oited  and  followed. 

(Syllabua  by  Sinypsont  C) 

Commissioners'  decision.  Error  to  superior  court,  Shawnee  county;  W.  C. 
Webb,  Judge. 

Wm.  B.  Braymatif  for  plaintiff  in  error.  2>.  E^  Sotvers,  for  defendant  in 
error. 

Simpson,  C.  The  assignments  in  error  in  this  case  are  as  follows:  (1)  The 
said  court  erred  in  its  instructions  given  to  the  jury  on  the  trial  of  said  action. 
(2)  The  said  court  erred  in  admitting  certain  evidence  of  said  plaintiff  to 
which  the  defendant  objected.  (3)  The  said  court  erred  in  ruling  out  the 
evidence  of  Israel  Zimmerman  and  Susannah  L.  Zimmerman,  offered  by  the 
said  Lucinda  Clark,  on  the  trial  of  said  action,  over  the  objection  of  the  said 
Lucinda  Clark,  to  which  ruling  she  excepted  at  the  time.  (4)  That  said  judg- 
ment was  given  for  the  said  Amanda  Schnur  and  Alma  J.  Proctor,  when  it 
ought  to  have  been  given  for  the  said  Lucinda  Clark,  according  to  the  law  of 
the  land.  It  will  be  noted  that  the  assignment  of  such  errors  are  in  all  cases 
grounds  for  a  new  trial;  and  it  will  be  especially  noted  that  the  action  of  the 
court,  in  overruling  the  motion  for  a  new  trial,  is  not  assigned  for  error. 
This  brings  the  case  within  the  operation  of  the  rule  announced  in  Carson  v. 
Funk,  27  Kan.  524.  It  is  expressly  held  in  that  case  that  '*  where,  in  an  as- 
signment of  errors,  the  only  errors  complained  of  relate  to  matters  occurring 
in  the  trial  for  which  a  new  trial  was  prayed,  but  the  action  of  the  court  in 
overruling  the  motion  is  not  assigned  for  error,  no  question  is  properly  raised 
In  this  court.  **  On  the  trial  of  this  cause  below  a  motion  for  a  new  trial  was 
filed,  for  several  reasons:  (1)  For  irregularities  preventing  the  defendant 
from  having  a  fair  trial  herein.  (2)  The  verdict  was  contrary  to  the  law  of 
the  case.  (3)  The  verdict  was  contrary  to  the  evidence  in  the  case.  (4)  For 
errors  of  law  occurring  at  the  trial,  and  excepted  to  by  the  defendant  at  the 
time.  This  motion  was  overruled,  and  all  exceptions  saved,  but  it  is  not  as- 
signed as  error  in  the  petition  in  error.  In  this  court  the  sole  contention  has 
b^n  concerning  the  exclusion  of  most  of  the  depositions  of  Zimmerman  and 
virife,  and  their  competency  as  witnesses,  and  no  other  errors  have  been 
strongly  insisted  upon,  or  indeed  urged.  The  question  urged  is  an  important 
one,  and  involves  the  construction  of  section  322  of  the  Code;  but,  in  the  pros- 
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ent  condition  of  the  record,  we  are  not  authorized  to  dispose  of  it.    It  follows 
that  we  must  recommend  an  afiirmance  of  the  judgment. 

Per  Curiam.    It  is  so  ordered;  all  the  justices  concurring. 


(40  Kan.  102)  SWEENEY  V.  PeRNEY. 

iSupreme  Court  of  Kansas.    October  6, 1888.) 

1.  Malicious  Prosecution— Evidenxb. 

In  ah  action  for  malicious  prosecution,  the  plaintiff  has  a  right  to  show  by  the 
transcript  of  the  justice  of  the  peace,  before  whom  the  criminal  case  was  tried,  upon 
which  the  action  for  malicious  prosecution  is  founded,  that  the  defendant  testified 
against  him  on  the  trial  of  the  criminal  charge. 

2.  Same— Evidence— Verdict  and  Judgment  in  the  Prosecution. 

On  the  trial  of  an  action  for  malicious  prosecution,  it  is  not  error  for  the  trial 
court  to  refuse  to  permit  to  be  read  in  evidence  that  part  of  the  verdict  and  judg- 
ment in  the  criminal  case,  for  the  institution  and  prosecution  of  which  this  action 
is  brought,  that  finds  and  adjudges  that  the  complaint  was  malicious,  and  without 

Srobable  cause;  and  that  the  name  of  the  prosecuting  witness  was  the  name  of  the 
efendant  in  the  action  for  malicious  prosecution;  and  adjudges  himtopay  tha 
costs. 
8.  Same— Probable  Cause. 

On  the  trial  of  such  an  action  it  is  error  to  permit  the  defendant  to  testify  that 
he  had  consulted  with  certain  property  owners  of  the  road-district,  before  he  had 
commenced  a  criminal  case  against  the  plaintiff. 
4.  Same— Instructions. 

The  question  of  the  existence  or  want  of  probable  cause  not  fairly  submitted  to 
the  jury.    Railroad  Co.  v.  Watson,  87  Kan.  773,  15  Pao.  Rep.  877,  cit^  and  ap- 
proved. * 
{Syllabus  by  Simpson,  C.) 

Commissioners'  decision.  Error  to  district  court,  Wabaunsee  county;  li. 
B.  Spillman,  Judge. 

John  T,  Bradley,  for  plaintiff  in  error.  /.  F,  Feffer  and  George  Q.  Cor- 
neil,  for  defendant  in  error. 

Simpson,  C.     This  action  was  brouglit  by  Michael  Sweeney,  plaintiff,  against 
Joseph  Perney,  defendant,  in  the  district  court  of  Wabaunsee  county,  to  re- 
cover damages  for  malicious  prosecution.     On  the  trial  the  jury  found  for  the 
defendant,  the  plaintiff  moved  for  a  new  trial,  the  motion  was  overruled, 
judgment  was  rendered  against  plaintiff,  and  he  brings  the  case  here  for  re- 
view.    The  record  shows  that  Joseph  Perney,  as  a  road  overseer,  on  the  1st 
day  of  July,  1886,  made  complaint  in  writing  under  oath  before  a  justice  of 
the  peace,  charging  Michael  Sweeney  with,  on  the  15th  day  of  April,  1885, 
stealing,  taking,  and  carrying  away  some  stones,  of  the  value  of  ^10,  belong- 
ing to  Kaw  Township,  Wabaunsee  county,  from  a  public  road  in  that  town- 
ship.   A  warrant  was  issued  by  the  justice  of  the  peace  on  the  complaint,  and 
Sweeney  was  arrested  and  taken  before  the  justice.     Then  Sweeney  made  an 
affidavit  for  a  change  of  venue  from  the  justice  on  the  ground  that  the  justice 
was  prejudiced  against  him.    The  justice  overruled  the  application,  and  forced 
Sweeney  to  trial.    Perney  prosecuted  him,  apd  tlie  justice  found  Sweeney 
guilty,  and  sentenced  him  to  pay  a  fine  of  SIO  and  costs,  and  to  stand  com- 
mitted to  the  county  jail  until  he  paid  the  same.     Sweeney  appciiled  to  the 
district  court,  and  Perney  prosecuted  him  tiiere  again.     The  case  was  tried  by 
jury,  and  the  jury  found  the  defendant  Sweeney  was  not  guilty  as  chargeil; 
that  the  complaint  was  malicious,  and  without  probable  cause;  and  that  the 
name  of  the  prosecuting  witness  was  Joseph  Perney.    Thereupon  the  court 
rendered  judgment  finding  Sweeney  not  guilty,  and  taxing  the  costs  of  the 
criminal  case  to  Perney. 

^On  the  general  subject  of  probable  cause  in  actions  for  malicious  prosecution,  see 
Cuthbert  v.  Galloway,  35  Fed.  Rep.  466,  and  note. 
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There  are  many  errors  assigned  in  the  petition  and  elaborated  in  the  brief 
of  counsel  for  the  plaintiff  in  error. 

1.  The  trial  court  refused  to  permit  the  plaintiff  to  give  in  evidence  tlie 
transcript  of  the  justice  of  the  peace  to  show  that  Perney  bad  testified  against 
Sweeney  in  the  criminal  case.  The  complaint  had  been  introduced  showing 
that  the  defendant  in  error  had  sworn  to  it,  and  had  thus  instituted  the  crim- 
inal proceedings.  The  trial  court  had  permitted  proof  by  the  clerk  of  the  dis- 
trict court  that,  at  the  trial  in  the  district  court,  Perney  was  the  prosecuting 
witness,  and  was  present  at  the  trial.  We  think  that  the  plaintiff  in  error 
had  a  right  to  show  that  at  the  original  trial  Perney  was  a  witness,  and  testi- 
fied against  the  plaintiff  in  error ;  and  the  transcript  of  the  justice  was  the 
best  evidence  of  that  fact,  as  he  is  required  by  law  (section  188,  Just.  Code) 
to  enter  upon  his  docket  the  names  of  all  witnesses  sworn,  and  at  whose  re- 
quest they  are  sworn.  It  was  material  that  the  plaintiff  in  error  ohould  prove 
that  the  prosecution  was  commenced  and  conducted  by  the  defendant  in  error; 
and  the  fact  that  Perney  was  a  witness  against  him  on  the  trial  was  an  impor- 
tant one,  and  he  should  have  had  all  the  benefit  of  it. 

2.  Tlie  trial  court  refused  to  permit  the  plaintiff  to  read  that  part  of  the 
judgment  in  the  district  court  that  found'  that  the  complaint  was  malicious 
and  without  probable  cause,  and  that  the  name  of  the  prosecuting  witness 
was  Joseph  Perney,  and  this  is  insisted  upon  as  error.  The  judgment  of  ac- 
quittal is  admitted  for  the  reason  that  it  is  the  only  possible  way  to  prove  the 
fact  of  acquittal,  and  because  it  is  a  public  record,  embodying  the  result  of  a 
judicial  investigation  as  to  the  question  of  the  guilt  or  innocence  of  the  ac- 
cused,— a  result  that  cannot  be  arrived  at  or  determined  in  any  other  manner. 
The  record  of  such  an  investigation  can  only  be  used  to  prove  the  fact  that 
such  a  judgment  was  rendered,  for  the  reasons  given  above,  but,  when  it  is 
sought  to  use  it  as  evidence  of  ulterior  facts,  then  it  at  once  becomes  apparent 
that  it  is  sought  to  bind  a  litigant  to  recitations  in  a  record  to  which  he  was 
not  a  party,  and  about  which  determination  he  had  no  voice  or  direction. 
There  is  a  very  great  conflict  of  authority  on  the  question  as  to  whether  the 
record  of  acquittal  is  or  is  not  prima  facie  evidence  of  a  want  of  probable 
cause  in  actions  of  this  character.  In  the  affirmative,  see  the  cases  of  Seoor 
V.  Babcock,  2  Johns.  203;  Johnston  v.  Martin,  3  Murph.  248;  Bostiok  y. 
Rutherford,  4  Hawks,  83;  Smith  v.  JEge,  52  Pa.  St.  419.  To  the  contrary, 
see  Stone  v.  Crocker,  24  Pick.  81;  Soott  v.  Simpson,  1  Sandf.  601;  Israel  v. 
Brooks,  23  111.  675.  There  may  be  many  other  cases,  but  thesp  are  sufficient 
to  show  the  conflict  of  authority  on  this  question.  So  it  is  disputed  as  to 
whether  or  not  proof  of  arrest,  committal,  and  indictment  is  prima  facie 
proof  or  probable  cause.  On  one  side  see  Ricord  v.  Railroad  Co,,  15  Nev. 
167.  On  the  other,  see  Womack  v.  Circle,  29  Grat.  192.  We  have  found  no 
case  that  goes  to  a  greater  extent  than  holding  that  the  judgment  of  acquittal 
is  prima  facie  proof  of  a  want  of  probable  ciiuse;  and  it  appears  that  the  cases 
that  hold  the  contrary  are  the  most  logical.  It  must  appear  that  the  prosecu- 
tion is  at  an  end.  The  record  of  a  criminal  suit  is  admitted  in  a  civil  action 
to  prove  that  fact  solely  because  criminal  actions  are  public  matters,  and  are 
only  disposed  of  in  this  form;  and  the  necessities  of  justice  require  such  a  rec- 
ord to  be  admitted  in  a  suit  between  private  parties  to  establish  the  fact  that 
the  prosecution  is  terminated.  The  plaintiff  in  error  seeks  to  use  such  a  rec- 
ord for  other  purposes  in  this  action,  and  it  would  seem  to  be  in  violation  of 
all  fundamental  principles.  While  we  have  not  been  able  to  And  the  exact 
question  decided,  we  have  no  doubt  but  that  the  trial  court  ruled  right  on  this 
question. 

3.  Several  exceptions  were  saved  to  the  ruling  of  the  trial  court  refusing  to 
allow  the  plaintiff  in  error  to  prove  that  there  was  an  angry  state  of  feeling 
existing  on  the  part  of  Perney  towards  the  plaintiff  in  error  before  the  com- 
mencement of  the  criminal  proceedings,  growing  out  of  matters  entirely  dis- 
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connected  with  the  criminal  charge.  We  think  that  the  plaintiff  in  error  had 
a  right  to  show,  in  a  general  way,  such  a  state  of  feeling  on  the  part  of  Per- 
ney.  We  do  not  mean  that  he  ought  to  t)ave  been  permitted  to  go  into  the  de- 
tails of  their  previous  litigation,  or  to  prove  the  particulars  of  the  school* 
money  transaction,  but  he  had  a  right  to  show  that,  previous  to  c^iusing  his 
arrest  on  a  criminal  charge,  Pemey  was  angry  with  him;  as  such  a  showing 
would  tend  to  prove  malice.  As  we  read  the  evidence  of  the  plaintiff  in  error 
in  this  record,  it  appears  that  is  just  what  the  trial  court  alio  wed  to  be  shown. 
That  there  was  bad  blood  between  them  growing  out  of  previous  litigation 
about  school  mattei-s;  that  they  had  not  talked  together  for  more  than  year; 
that  the  criminal  prosecution  was  instituted  within  a  few  days  after  the  ter- 
mination of  the  litigation  adverse  to  Pemey.  This  is  a  liberal  application  of 
the  rule  in  favor  of  the  plaintiff  in  error',  and  leaves  no  just  cause  of  com- 
plaint. 

4.  Another  and  more  serious  complaint  is  that  the  trial  court  permitted  the 
defendant  in  error  to  testify,  on  his  own  behalf,  that  he  had  consulted  with 
property  owners  of  the  road-district  before  commencing  the  prosecution  against 
the  plaintiff  in  error;  and  while  it  is  true  that  he  was  not  permitted  to  state 
what  they  advised,  yet  the  fact  that  he  had  consulted  them,  and  then  acted, 
would  leave  the  impressioi)  on  the  minds  of  the  jurors  that  they  had  prompted 
the  prosecution.  The  fact  that  he  had  acted  in*  good  faith,  in  accordance 
With  their  advice,  would  not  be  a  good  defense  to  the  action;  and  hence  there 
is  no  ground  upon  which  his  statement  that  he  had  consulted  with  McClary, 
Mohler.  Brindle,  and  Mowar,  all  property  owners  of  the  road-district,  could 
be  admitted.  We  regard  this  as  greatly  to  his  prejudice.  See  Seal  v.  Eobe- 
S071,  8  Ired.  276;  Murphy  v.  Larson^  77  111.  172;  Williama  v.  Vanmeter,  8 
Mo.  339;  Burgett  v.  Burgett,  43  Ind.  78;  Olmstead  v.  Partndge,  16  Gray, 
381;  Stanton  v.  Hart.  27  Mich.  539;  Straus  v.  Young,  36  Md.  246. 

There  is  more  or  less  criticism  of  all  the  instructions  given  to  the  jury  by 
tlie  trial  court;  but,  as  we  view  them,  they  were  in  the  main  a  fair  statement 
of  the  law  governing  instructions.  The  fifth  instruction  is  particularly  mis- 
leading and  prejudicial ;  as  the  evidence  affirmatively  shows  that  the  county 
attorney  was  not  consulted,  but  that  an  attorney  in  another  county  was. 
Then,  Hgain,  it  is  insisted  that  want  of  probable  cause  was  a  question  for  the 
court,  and  the  jury  should  have  been  instructed  that  there  was  no  probable 
cause  for  the  commencement  of  the  criminal  prosecution.  This  instruction 
the  court  very  properly  refused,  because  there  was  a  substantial  dispute  about 
facts  constituting  the  want  or  existence  of  probable  cause.  But  that  question 
was  not  properly  submitted  to  the  jury  as  required  in  Railroad  Co,  v.  Wat- 
son, 37  Kan.  773,  15  Pac.  Rep.  877.  The  jury  were  not  told  what  facts  they 
should  consider  in  the  determination  of  the  question  of  probable  cause,  but 
were  left  to  dtstermine  it  in  the  light  of  all  the  facts  proven  on  the  trial.  For 
these  various  errors,  taken  altogether,  producing,  as  we  think,  a  prejudicial 
effect  on  the  jury,  we  recommend  that  the  judgment  be  revers^,  and  re- 
manded, with  instructions  to  sustain  the  motion  for  a  new  trial 

Per  Curiam.    It  is  so  ordered;  all  the  justices  concurring. 

(40  Kan.  123) 

Scandinavian  Coal  &  Mm.  Co.  v.  Whittakke. 
(Supreme  Cov/rt  of  Kansas,    October  6, 1888.) 
Rbleasb  and  Disohabob— Fraud— Evidence— Suffioibnct. 

In  an  action  for  personal  damages  occasioned  by  falling  down  a  coal  shaft,  the 
defendant  plead  a  settlement,  payment,  and  release  of  all  damages,  and  in  the  an- 
swer set  forth  a  copy  of  the  receipt.  The  plaintiff  replied  that  it  had  been  procured 
by  fraud  and  misrepresentation ;  but  his  reply  was  not  verified,  and  he  admitted 
the  execution  of  the  receipt.  On  the  trial  the  plaintiff  rested  without  having  in- 
troduced any  evidence  tending  to  impeach  the  receipt;  and  the  defendant  demurred 
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to  the  evidence.  The  trial  court  overruled  the  demurrer,  the  defendant  standing 
on  lir.  The  court  instructed  the  jury  *Hhat,  so  far  as  this  defense  is  concerned  un- 
der the  evidence,  I  say  to  you  that  it  is  not  before  you  for  your  consideration. " 
Held^  the  issues  made  by  the  pleadings  were  not  only  misunderstood^  but  the  jury 
were  expressly  directed  wrong.  Without  offering  some  evidence  to  break  the  prima 
fade  force  of  the  receipt,  the  plaintiff  below  totally  failed  on  one  material  point. 

iSylUUms  by  Simpson,  C.^ 

Commissioners'  decision.  Error  to  district  court,  Osage  county ;  R.  B.  Spill- 
man,  Judge. 

George  R.  Peek,  A,  A,  Hnrd,  and  Robert  Dunlap,  for  plaintiff  in  error. 
R.  C,  HeizeTt  for  defendant  in  error, 

Simpson,  G.  Defendant  in  error  brought  his  action  against  plaintiff  in  er- 
ror to  recover  damages  for  injuries  sustained  while  in  the  employ  of  defend- 
ant. He  stated  substantially  in  his  petition  thai  on  or  about  April  8,  1885, 
he  was  employed  by  defendant  at  its  coal  mines  at  Osage  City;  and  at  9  o'clock 
of  said  day  he  ascended  the  shaft  connected  with  the  mines  of  the  defendant, 
by  means  of  bunting  or  braces,  in  a  careful  manner,  to  the  top  of  said  shaft; 
and  that  it  then  became  necessary  to  grasp  a  poitiou  of  the  slide  against  which 
a  gate  worked  at  the  top  of  said  shaft,  in  getting  up  the  side  of  said  shaft 
which  plaintiff  was  ascending;  but  that  said  slide  was  negligently  and  care- 
lessly fastened  and  secured,  as  not  to  support  and  enable  plaintiff  to  use  the 
same  in  drawing  himself  from  said  shaft;  that  plaintiff  did  not  know  it  was 
unsafe;  and  that,  when  he  took  hold  of  said  portion  of  said  slide  for  the  pur- 
pose of  assisting  himself  out  of  the  said  shaft,  it  broke  away,  and  plaintiff 
fell  down  the  shaft,  a  distance  of  some  40  feet,  and  was  severely  bruised,  and 
his  limbs  broken,  etc.  He  claimed  damages  in  the  sum  of  810,000.  The  an- 
swer of  the  defendant  contained — First,  a  general  denial;  second,  that  the  in- 
juries sustained  by  plaintiff  were  occasioned  wholly  by  plaintiff's  negligence 
and  want  of  care  in  attempting  to  leave  defendant's  coal  shaft  in  an  unusual 
and  improper  manner,  and  at  a  place  not  designed  for  the  passage  of  work- 
men to  and  from  said  mine;  third,  that  on  the  15th  day  of  May,  1885,  the 
said  defendant  settled  with  said  plaintiff  for  all  damages  due  him  on  account 
of  injuries  received,  which  injuries  were  those  complained  of  in  this  suit,  and 
plaintiff  on  said  day  made,  executed,  and  delivered  to  said  defendant  his  writ- 
ten release,  and  satisfaction  and  receipt  in  full,  for  all  damages  on  account  of 
said  injuries  received  on  April  7, 1885, — which  receipt  is  in  words  and  figures 
following,  to-wit:  "Osage  City,  Kansas,  May  15,  1885. 

"Received  of  the  Scandinavian  Coal  &  Mining  Compiiny  twenty-one  and  no 
lOOths  dollars,  in  full  for  all  work,  and  all  damage  I  may  have  against  said 
company  by  reason  of  falling  down  a,  shaft  of  theirs  on  or  about  April  7th, 
1885. 

his 
[Signed]  "Charles    X    Whittaker. 

mark. 

"Witness:    A.  B.  Cooper.' 

In  reply,  plaintiff  made  a  general  denial  to  the  second  and  third  defenses; 
and,  further,  as  to  the  third  defense,  that  the  plaintiff  could  not  read  either 
written  or  printed  matter,  and  never  was  able  to  do  so ;  that  at  the  time  plain- 
tiff  affixed  his  mark  to  the  written  instrument  set  out  in  the  answer  of  the 
Scandinavian  Coal  &  Mining  Company,  said  company  was  indebted  to  plain- 
tiff in  the  sum  of  twenty-one  dollars  for  work  and  labor  performed  by  plain- 
tiff for  said  defendant,  and  said  defendant  had  paid  plaintiff  for  the  same;  and 
at  the  time  of  said  payment  the  plaintiff  had  been  required  to  sign  a  receipt 
or  voucher  similar  to  the  one  set  forth  in  the  defendant's  answer;  and,  at  the 
time  plaintiff  executed  the  receipt  or  voucher  set  out  in  defendant's  answer,  A. 
B.  Cooper,  whose  name  appears  to  said  voucher, — the  said  A.  B.  Cooper  being  a 
stockholder  and  officer  of  said  defendant  company,  and  who  was  then  authorized 
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to  pay  the  employes  of  defendant  for  work  and  labor,— ystated  and  represented 
to  plaintiff  that  the  said  voucher  and  receipt  was  a  receipt  to  said  defendant  for 
the  money  owing  to  him  by  said  defendant  for  work  and  labor  up  to  that  time 
performed  by  plaintiff  for  defendant ;  and  that  said  receipt  and  voucher  was  the 
same  kind  of  a  receipt  and  voucher  which  tlie  plaintiff  had  before  that  time  exe- 
cuted to  said  company  for  the  indebtedness  of  said  company  to  plaintiff  for  such 
work  and  labor,  and  such  us  the  employes  of  said  company  executed  to  said 
company  for  tlieir  wages  for  work  and  hibor  performed;  and  said  A.  B.  Cooper 
stated  and  represented  to  plaintiff,  at  the  tiaie  of  witnessing  plaintiff's  mark 
to  said  receipt  and  voucher,  that  it  was  only  a  receipt  to  the  defendant  for  the 
money  due  him  for  work  and  labor  performed  for  said  defendant,  the  same  as 
other  receipts  and  vouchers  before  that  time  given  by  plaintiff  to  said  defend- 
ant company  on  plaintiff's  receiving  his  compensation  from  said  company  for 
labor  performed;  and  plaintiff,  not  being  able  to  read  said  voucher  and  receipt, 
and  relying  on  said  statements  and  representations  of  said  A.  B.  Cooper  that 
said  receipt  wiis  a  mere  receipt  and  voucher  for  money  owing  to  said  plaintiff 
by  said  defendant  for  said  work  and  labor  performed,  as  aforesaid,  by  plain- 
tiff for  defendant,  plaintiff  affixed  his  mark  thereto  in  the  presence  of  said  A. 
B.  Cooper;  whereupon  said  plaintiff  says  that  said  receipt  was  obtained  from 
plaintiff  by  defendant  witiiout  consideration,  and  by  means  of  false  and  fraud- 
ulent statements  and  misrepresentations,  so  far  as  the  same  is  a  receipt  for 
the  payment  by  defendant  of  any  damages  sustained  by  plaintiff  by  reason  of 
the  injuries  received  by  plaintiff,  as  described  in  plaintiff's  petition. 

On  the  19th  day  of  November,  1886,  the  case  came  on  for  trial  in  tlie  dis- 
trict court  of  Osage  county.  Upon  the  trial  the  following  facts  substantially 
appeared:  The  plaintiff  had  been  engaged  about  coal  mines  for  about  five 
years,  and  had  for  quite  a  period  been  engaged  in  working  in  and  about  the 
shaft  attached  to  the  mines  of  defendant,  known  as  "Shaft  No.  2  of  the  Scan- 
dinavian Coal  &  Mining  Company. "  This  shaft  was  from  35  to  40  feet  deep. 
It  was  about  twice  as  wide  from  north  to  south  as  from  e<ist  to  west;  and 
was  divided  in  the  middle,  between  the  east  and  west  sides,  by  bunting  or 
braces  to  keep  it  from  squeezing  together.  These  braces  were  a  little  distance 
apart,  so  that  they  could  be  used  as  a  ladder  for  the  men  to  climb  up  and 
down  the  shaft  when  the  cages  were  not  running.  They  extended  up  to  the 
mouth  of  the  shaft,  and  from  the  mouth,  to  the  distance  of  about  four  or  five 
feet  upward,  it  was  boarded  up  above  the  bracing.  Towards  the  east  side  of 
the  shaft  hand-holes  were  cut  in  the  boarding  to  the  top  thereof,  to  enable 
the  men,  after  they  had  passed  the  bunting,  to  insert  their  hands,  and  climb 
up  the  bunting,  until  they  reached  the  top  or  mouth  of  the  shaft,  with  their 
feet;  when  they  could  step  out  on  the  east  side  into  a  place  known  as  the 
"Workmen's  Entrance,"  which  was  inclosed  by  a  fence  and  a  gate,  and  w^as 
a  place  where  the  men  usually  went  into  and  down  the  shaft,  and  came  up 
out  of  the  shaft,  when  the  cages  were  not  in  use.  Towards  the  west  side  the 
bunting  or  bracing  extended  to  the  top  of  the  pit  at  the  coal  landing,  and  it 
was  then  boarded  up  to  a  distance  of  about  four  or  five  feet;  but  there  were 
no  hand-holes  there,  and  on  this  west  side  there  was  a  sliding  gate,  which 
moved  up  and  down  between  boards  nailed  as  braces  to  keep  it  in  its  position. 
AVhen  the  cage  came  up  the  shaft  with  a  load  of  coal,  it  would  catch  this  gate 
and  move  it  up;  and  the  car  of  coal  would  be  run  off  the  west  side  on  the  coal 
landing,  and  there  dumped,  and  then  run  back  onto  the  cage,  and,  as  the  cage 
went  down  into  the  shaft,  the  gate  would  slide  down  between  the  braces  or 
slides,  and  again  rest  on  the  platform.  These  braces  weire  only  put  in  and 
designed  for  the  purpose  of  keeping  the  gate  in  its  position.  When  the  gate 
was  in  its  position,  the  men  could  not  get  out  of  the  west  side  unless  they 
climbed  over  the  gate.  That  side  was  not  designed  by  the  company  for  the 
men  to  get  out  of,  and  no  appliances  were  made  by  the  defendant  to  enable 
the  men  to  get  out  on  that  side.    But  sometimes,  when  the  gale  would  be 
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out,  some  of  the  men  would  neverthaless  go  out  on  that  side.  On  the  day  of 
the  Injury  the  plaintiff,  being  down  in  the  mine,  was  ordered  by  his  boss  to 
go  vip  and  unlock  the  cages.  Two  other  men  started  up  the  shaft  at  about  the 
same  time.  They  all  climbed  up  on  the  bunting,  and  ttie  two  men  got  out  on 
the  right  side, — the  east  side  of  the  shaft,  where  the  hand-holes  were  cut. 
The  plaintiff  climbed  up  on  the  west  side  of  the  shaft,  and,  after  he  had  passed 
the  bunting,  he  grasped  hoid  of  the  piece  of  board  on  the  west  side  of  the 
shaft,  and  used  as  the  brace  or  slide  to  hold  the  gate  in  its  position,  (the  gate 
being  out  at  that  time,)  and  hung  his  weight  upon  it.  This  board  gave  way, 
palling  out  the  nails;  and  the  plaintiff,  seeing  himself  falling,  wound  his  arm 
around  the  rope,  running  down  to  the  bottom  of  the  shaft  to  the  cage,  and 
slid  down  so  rapidly  as  to  injure  his  arm,  and  striking  upon  the  iron  cage 
with  his  feet,  injuring  them.  The  board  did  not  come  clear  off.  This  board, 
as  before  stated,  was  not  intended  for  the  men  to  take  hold  of  to  lift  them- 
selves out  of  the  shaft;  and,  according  to  the  plaintiff's  own  testimony,  the 
company  did  not  want  the  men  to  go  out  upon  the  west  side, — the  side  that 
plaintiff  came  up  out  of  the  shaft.  One  of  the  witnesses  testified  that  the 
nails  in  the  board  appeared  to  be  a  little  rusty.  Plaintiff  also  testified  that  he 
could  have  climbed  up  on  the  bunting,  and  stepped  out  at  the  gate,  and 
that  he  could  have  stepped  upon  the  coal  landing  or  workmen's  entrance  with- 
out taking  hold  of  anything  except  the  cross-pieces.  The  miners  generally 
went  up  and  down  the  east  side,  and  that  was  the  proper  place  for  them  to 
go  out.  The  board  was  put  in  there  simply  for  the  purpose  of  holding  the 
gate  in  place,  and  was  not  intended  for  anybody  to  take  hold  of  to  get  out  of 
the  mine.  Whittaker's  work  took  him  frequently  in  the  shaft,  and  he  went 
in  and  out  ol  it  frequently,  and  always  had  gone  out  on  the  east  side.  Nx) 
evidence  was  given  to  impeach  the  receipt  or  release  set  up  in  defendant's  an- 
swer. No  evidence  given  of  false  and  fraudulent  representations,  nor  of 
want  of  consideration  for  the  receipt  or  release.  The  defendant  demurred  to 
plaintiff's  evidence,  which  demurrer  was  overruled  by  the  court;  and  there- 
upon the  defendant  introduced  no  evidence  whatever,  and  stood  upon  its  de- 
murrer to  evidence,  and  the  case  was  submitted  to  the  jury  under  instructions 
of  the  court.  The  jury  returned  a  verdict  for  the  plaintiff,  and  against  the 
defendant,  for  $5,000.  Motion  for  a  new  trial  was  overruled.  The  errors 
insisted  on  here  are  that  the  trial  court  should  have  sustained  the  demurrer 
to  the  evidence  of  the  plaintiff  below,  and  errors  with  respect  to  the  instruc- 
tions and  admission  of  evidence. 

It  is  said  for  the  plaintiff  in  error  that  the  release  or  receipt,  set  out  in 
the  answer  of  the  defendant  below,  must  be  taken  as  true,  as  its  execution 
was  not  denied  under  oath;  and  that  hence  it  was  incumbent  on  the  plaintiff 
below  to  introduce  some  evidence  impeaching  it,  or  that  his  evidence  was  sub- 
ject to  the  demurrer.  It  is  contended,  on  the  other  side,  that  the  execution 
of  the  receipt  is  not  one  of  the  necessary  or  material  facts  to  be  alleged  in 
pleading  a  settlement  of  plaintiff's  cause  of  action;  that  the  new  matters  set 
up  in  the  answer  is  settlement;  that  the  receipt  is  but  evidence  of  that  de- 
fense, and  does  not  come  within  the  meaning  of  section  108  of  the  Code.  The 
allegation  as  to  the  execution  of  the  receipt  could  be  left  out  without  affect* 
ing  the  materiality  of  the  pleading.  We  are  inclined  to  hold  that  the  provis- 
ions of  section  108  of  the  Code  are  broad  enough  to  cover  the  receipt  as  a 
written  instrument,  within  its  contemplation,  and  that  its  execution  is  ad- 
mitted by  the  pleading.  This  provision  has  been  held  to  include  a  sheriff's 
bond,  a  bill  of  lading,  a  school  order,  a  promissory  note,  and  real  and  chattel 
mortgages;  and  hence  a  release  and  receipt  for  damages  must  be  held  to  be 
within  the  meaning  of  that  section.  The  reply  of  the  plaintiff  alleged  that 
it  was  procured  by  fraud  and  misrepresentation,  and,  its  execution  being  ad- 
mitted by  the  pleading,  the  plaintiff  below  was  necessarily  compelled  to  offer 
some  evidence  tending  to  impeach  it,  before  he  could  recover.    At  the*  trial 
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the  court  instructed  the  jury  "that,  so  far  as  this  defense  is  ooncemed  under 
the  evidence,  I  say  to  you  that  it  is  not  before  you  for  your  consideration." 
The  issues  made  by  the  pleadings  were  not  only  misunderstood,  but  the  jury 
were  expressly  directed  wrong.  Without  there  was  some  evidence  tending 
to  break  the  prima  facie  force  of  the  receipt,  the  evidence  of  the  plaintiff  be- 
low totally  fulled  on  one  material  point,  and  was  subject  to  the  demurrer. 
For  this  error,  as  well  as  for  the  misdirection  to  the  jury,  the  case  will  have 
to  be  reversed,  and  sent  back  for  a  new  trial.  As  there  was  some  evidence 
tending  to  establish  negligence  on  the  part  of  the  coal  company,  we  prefer 
there  shall  be  a  new  trial,  rather  than  the  case  be  remanded  with  instructions 
to  sustain  the  demurrer.  The  fifth  instruction  is  subject  to  the  criticism 
made  thereon  in  the  brief  of  the  plaintiffs  in  error.  There  is  surely  not  such 
a  state  of  facts  presented  as  would  authorize  an  inference,  much  less  estab- 
lish it  as  a  fact,  that  the  coal  company  was  guilty  of  such  gross  negligence  as 
implies  willful  or  wanton  injury.  It  is  recommended  that  the  judgment  of 
the  district  court  of  Osage  county  be  reversed,  and  the  cause  remanded,  with 
instructions  to  sustain  the  motion  for  a  new  trial. 

Feb  Cubiah.    It  is  so  ordered;  all  the  justices  concurring* 

40  Kan.  58) 

Moon  v.  Mabch. 
(Supreme  Court  of  Kansas.    October  6, 1888.) 

1.  Taxation— Receipt— Mistake— Sale  for  Non-Payment. 

Where  the  owner  of  10  town  lots  paid  to  the  county  treasurer  the  amount  carried 
'  out  against  the  lots  on  the  tax-rolls,  with  the  understanding  that  said  payment  in- 
cluded all  the  taxes  assessed  and  due  thereon,  and  the  treasurer  issued  to  him  a  re- 
ceipt including  all  of  said  lots,  and  afterwards  one  of  said  lots  was  sold  at  tax  sale 
for  the  tAxes  of  that  year,  and  subsequently  a  tax  deed  was  executed  based  thereon, 
held,  such  tax  sale  and  tax  deed  was  void. 

2.  Same— AflSBssBiENT— Failure  to  Carry  Out  on  Tax-Roll. 

Where  a  town  lot  is  assessed  and  placed  upon  the  tax-roll,  but  no  tax  is  carried 
out  on  said  tax-roll  against  the  lot,  and  afterwards  said  lot  is  sold  for  the  taxes  of 
that  year,  and  a  tax  deed  issued  thereon,  held^  such  tax  sale  and  tax  deed  was  void. 
{Syllabus  by  ClogsUyii^  C.) 

Commissioners'  decision.  Error  to  district  court,  Lyon  county;  Chables 
B.  Graves,  Judge. 

This  was  an  action  brought  in  the  district  court  of  Lyon  county,  by  the 
plaintilT  in  error,  to  recover  the  possession  of  a  lot  in  the  city  of  Emporia. 
Trial  by  the  court.  Special  findings  of  fact  and  conclusions  of  law,  and  judg- 
ment  thereon  for  the  defendant.    Plaintiff  now  brings  the  case  here. 

Qilletty  Fowler  <&  Sapler,  for  plaintilf  in  error.  Kellogg  &  Sedgtoick,  for 
defendant  in  error. 

Clooston,  G.  The  correctness  of  the  decision  of  the  court  below  depends 
upon  the  validity  of  a  tax  deed  in  evidence,  and  under  which  the  defendant 
claimed  title,  issued  to  C.  V.  Eskiidge,  January  6,  1871,  for  the  lot  in  con- 
troversy. This  deed  was  based  upon  a  tax  sale  for  the  year  1867,  for  the  taxes 
for  the  year  1866,  and  was  recorded  in  Lyon  county  on  the  13th  day  of  Jan- 
uary, 1871;  more  than  five  years  having  elapsed  since  the  issuing  and  render- 
ing of  the  deed,  and  the  deed  itself  being  regular  upon  its  face,  and  the  de- 
fendant being  in  possession  under  and  by  virtue  of  said  deed;  and  unless 
such  tax  proceedings  are  absolutely  void,  the  title  thereunder  in  the  defend* 
ant  must  be  held  good.  The  plaintiff,  to  impeach  the  regularity  and  validity 
of  the  "proceedings  leading  up  to  tiie  tax  deed,  offered  in  evidence  the  tax-roll 
and  tax  receipt  for  the  taxes  on  this  lot  in  controversy,  and  other  property, 
for  the  year  1866.  The  tax-roll  in  evidence  showed  that  the  plaintiff  in  error 
was  the  owner  of  ten  lots,  and  that  these  lots  were  all  assessed,  including  the 
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lot  in  controversy,  in  the  name  of  the  plaintifF,  and  that  $185  was  the  valuar 
tion  placed  on  nine  of  these  lots,  a^nd  a  tax  levied  thereon.  As  to  lot  No.  118, 
no  tax  was  carried  out  on  said  rolls  against  it.  The  record  shows  that  about 
the  1st  of  January,  1867,  the  plaintiff  paid  to  the  treasurer  of  Lyon  county 
$4.32,  the  amount  of  tax  assessed  against  these  lots,  and  the  tax  receipt  issued 
to  the  plaintiff  by  the  treasurer  upon  that  payment  included  all  of  the  10 
lots.  On  this  evidence  the  court  found:  ''Eleventh  Finding  of  Fact.  The 
payment  mentioned  in  finding  No.  2  is  intended  and  understood  by  the  plain- 
tiff, £.  6.  Moon,  to  be  a  payment  in  full  for  all  taxes  against  the  lots  men- 
tioned  in  said  receipt."  The  court  also  found  that  no  ta^  was  carried  out  on 
the  tax-rolls  against  the  lot  in  controversy. 

Plaintiff  contends  that  by  reason  of  this  receipt,  and  the  fact  that  no  tax 
was  levied  on  this  lot,  a  deed  based  upon  a  sale  for  taxes  of  that  year  on  that 
lot  was  absolutely  void;  while  it  is  insisted  by  the  defendant  that  this  falls 
within  the  provisions  of  section  139,  Comp.  Laws  1885,  which  is  as  fol- 
lows: "No  irregularity  in  the  assessment  roll,  nor  omission  from  the  same, 
nor  mei*e  irregularities  of  any  kind  in  any  of  the  proceedings,  shall  invalidate 
any  such  proceeding,  or  the  title  conveyed  by  the  tax  deed;  nor  shall  any  fail- 
ure of  any  officer  or  officers  to  perform  the  duties  assigned  him  or  them,  upon 
the  day  specified,  work  an  invalidation  of  any  such  proceeding,  or  of  said 
deed."  If  this  amounts  to  an  irregularity,  then  section  139  would  cure  such 
irregularity  in  the  assessment.  Then  section  149  would  afford  the  only  re- 
lief by  which  the  plaintiff  could  defeat  the  tax  title,  and  that  would  be  to 
show  that  the  taxes  had  been  paid  or  the  land  redeemed  according  to  law;  the 
proceedings  not  having  been  commenced  within  five  years  from  the  placing 
on  record  of  the  tax  deed.  We  are  of  opinion  that  tlie  failure  to  assess  a  tax 
against  this  lot  is  not  such  an  irregularity  as  is  cured  by  section  139.  Here 
there  was  no  tax  assessed  at  all  against  this  lot.  *  If  the  plaintiff  had  desired 
to  have  paid  the  tax  on  that  lot  sUone,  and  had  made  his  application  to  the 
treasurer  for  that  purpose,  there  was  nothing  that  he  could  have  paid;  noth- 
ing that  the  treasurer  would  have  had  a  right  to  receive.  The  treasurer 
could  not  assess  the  lot,  and  place  it  upon  the  tax-roll ;  that  w^as  not  his  duty, 
and  therefore  no  tax  receipt  could  have  Issued.  This  cannot  be  considered 
an  irregularity.  It  must  render  the  proceedings  void.  If  there  was  no  tax 
upon  the  tax-roll,  then  no  valid  sale  of  the  lot  could  be  made  for  taxes  that 
did  not  exist.  Again,  if  it  is  conceded  that  this  was  an  irregularity,^ — an 
omission  of  the  clerk  to  place  it  upon  the  tax-roll, — then,  under  the  find- 
ings of  the  court  on  the  tax  receipt,  which  shows  that  all  the  taxes  assessed 
against  the  10  lots,  including  this  lot  in  controversy,  were  paid  by  the  plain- 
tiff, and  that  ;it  the  time  of  ttie  payment  it  was  understood  to  be  a  payment 
upon  all  the  lots,  then  this  must  be  construed  as  a  payment  of  all  the  taxes 
assessed  ajgainst  these  lota;  and  if  this  was  such  a  payment,  then,  under  sec- 
tion 141,  It  would  be  sufficient  to  defeat  the  deed,  and  the  title  of  the  defend- 
ant thereunder.  Under  this  view,  the  decision  of  the  district  court  must  be 
reverse.  It  is  recommended  that  the  judgment  of  the  court  below  be  re* 
versed,  and  a  new  trial  ordered. 

Per  Cuaiam.    It  is  so  ordered;  all  the  justices  concurring. 

(40  Kan,  «) 

KoHN  0.  Barr  et  ah 
(Supreme  Court  of  Kansas.    October  6, 1888.) 
Ejbctmbnt— Praoticb—Waivbr  op  Trial— Dismissal. 

An  action  in  ejectment  is  properly  dismissed  when  the  plaintiff  therein  waives 
the  first  trial,  and  makes  no  demand  for  another  or  second  trial,  although  nearly  a 
year  elapsed  from  the  waiver  of  the  first  trial  until  the  order  of  dismlssaL 
iSylUibtu  hy  Simpson,  C.) 
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Commissioners^  decision.    Error  to  district  court,  Atchison  county;  D. 
Martin,  Judge. 
X.  F.  Bird,  for  plaintiff  in  error.    Mills  &  Wells,  for  defendants  in  error. 

Simpson,  C.  This  was  an  action  in  ejectment  brought  by  the  plaintiff  in 
error  against  the  defendants  in  error,  for  the  recovery  of  tlie  possession  of  the 
E.  J  of  the  N.  W.  4  of  section  No.  11,  in  townsiiip  No.  5,  of  range  No,  18,  of 
Atchison  county,  Kan. ;  and  also  for  j  udgment  for  the  sum  of  $150,  for  the  rents 
and  profits  of  said  land.  The  petition  was  filed  on  the  16th  day  of  March,  A. 
D.  1885,  to  which  the  defendants  filed  an  answer  and  cross-petition,  on  the  1st 
day  of  April,  A.  D.  1885,  setting  forth  title  and  possession  of  said  land  in  the 
defendant  Kate  K.  Barr;  and  alleging  that  a  certain  tax  deed  of  date  March 
20,  A.  D.  1868,  under  which  it  is  alleged  that  the  plaintiff  derived  her  title, 
was  void  for  certain  stated  reasons,  and  was  also  barred  by  the  two-years 
statute  of  limitations;  and  praying  that  said  tax  deed  be  held  for  naught,  and 
that  the  title  and  possession  of  said  defendant  Kate  K.  Barr,  in  and  to  said 
land,  be  quieted,  and  for  all  proper  relief,  etc.  To  this  answer  and  cross-peti- 
tion the  plaintiff,  by  the  consent  of  the  defendants,  filed  a  reply  on  the  19th 
day  of  June,  A.  D.  1885.  that,  besides  a  general  denial,  alleged  that  the 
plaintiff  was  in  the  actual  possession  of  the  land  in  controversy,  under  title 
derived  from  the  public  records  of  Atchison  county,  Kan.,  and  during  such 
possession  regularly  paid  the  taxes  on  said  land,  from  the  spring  of  1868  up 
to  the  spring  of  1884,  when  such  possession  was  taken  away  from  her  by  the 
said  defendants;  and  that  she  was  the  owner  of  said  land,  and  entitled  to  the 
immediate  possession  thereof.  Thereafter,  on  the  29th  day  of  June,  A.  D. 
1885,  at  the  June  term  of  said  court,  "by  consent  of  said  parties,  plaintiff 
and  defendants,  the  first  trial  in  ejectment  was  waived,  and  said  cause  con- 
tinued generally  until  the  next  term  of  said  court.*'  Thereafter,  and  on  the 
27th  day  of  November,  A.  D.  1885,  and  at  the  November  term  of  said  district 
court,  the  said  defendants  filed  their  certain  motion  to  strike  said  case  from  the 
docket,  and  dismiss  the  same,  for  the  reason  that  the  first  trial  thereof  was 
waived,  and  no  notice  or  demand  for  another  or  second  trial  was  made  on  the 
journal,  etc. ;  which  motion  was  on  the  19th  day  of  May,  A.  D.  1886,  allowed 
by  the  court;  and  said  cause  was  by  the  court  dismissed,  and  judgment  ren- 
dered against  the  plaintiff  for  costs.  The  said  pl^aintiff  duly  excepted,  and 
brings  the  case  to  this  court  for  review.  ^.^ 

The  error  complained  of  in  this  case  is  the  order  o^the  court  dismissing 
the  action.  The  precise  question  is  this:  When  the  plaintiff  in  an  action 
waives  a  trlHl,  what  is  the  proper  disposition  of  the  case?  If  the  plaintiff 
does  not  want  a  trial,  why  should  the  case  remain  on  the  docket?  In  the 
nature  of  things,  there  could  not  be  any  other  disposition  of  th($  case  than  to 
dismiss  it.  The  record  fails  to  show  that  any  demand  for  another  trial  was 
ever  made.  It  may  be  it  was  not  too  late,  after  the  motion  was  fiW  to  dis- 
miss, to  make  such  a  demand.  Then,  again,  the  court  took  the  mat£>|r  under 
advisement  from  one  term  to  another,  and  yet  no  demand  was  ever  m^e;  so 
that  the  case  stands:  A  waiver  of  the  first  trial;  no  demand  for  another;  a 
motion  to  dismiss  because  of  want  of  such  demand,  and  because  of  the  want 
of  prosecution;  still  no  demand;  the  motion  considered  for  a  long  time,  ^d 
yet  no  demand  for  another  trial.  It  seems  to  us  this  was  enough.  Hall  V* 
Sanders,  25  Kan.  538.  It  is  recommended  that  the  judgment  of  the  districts 
court  of  Atchison  county  be  afiirmed. 

Per  Curiam.    It  is  so  ordered;  all  the  justices  concurring. 
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(40  Kan.  1«) 

Kaw  Valley  Life  Ass'n  et  al.  v,  Lemke. 
{Supreme  Court  of  Kansas.    October  6, 1888.) 

1.  Appeabancb— What  Constitutbs— Judgment— Motion  to  Sbt  Aside. 

Where  a  party  against  whom  a  judgment  is  rendered  files  a  motion  to  vacate  thc^ 
judgment  upon  the  ground  that  the  court  has  no  jurisdiction  of  the  defendants,  and 
said  motion  is  also  based  upon  non-jurisdictional,  as  well  as  jurisdictional,  grounds^ 
held,  that  thereby  said  party  enters  a  general  appearance  as  though  said  appear- 
ance had  been  made  at  the  trial. 

2.  Same— Effect  of  Appearance— Objections  Waived. 

Where  defendants  allow  judgment  to  be  taken  against  them  by  default,  and,  aft«r 
judgment  is  rendered,  make  a  general  appearance,  it  is  then  too  late  to  object  to  the 
judgment  because  the  petition  upon  whicn  it  was  rendered  contains  more  than  on& 
cause  of  action,  not  separately  stated  and  numbered,  or  that  the  judgment  ought 
not  to  have  been  against  part  of  the  defendants  as  principals,  but  only  as  sureties. 

8.  Insurance— Mutual  Life  Companies — Remedies  of  Poligt-Holders— Pleading. 
Where  a  mutual  life  insurance  company,  organized  upon  the  assessment  plan,  is- 
sues policies  or  certificates  of  membership,  in  which  it  is  agreed,  in  case  of  the  death 
of  the  insured,  to  make  an  assessment  upon  the  policy-holders  in  good  standing  in 
said  company  within  90  days  from  the  date  of  proof  of  death  of  the  insured,  and 
the  sum  collected  thereon,  less  10  per  cent.,  shall  be  paid  on  said  death  loss, pro- 
vided, however,  that  in  no  case  shall  the  payment  exceed  $5,000,  and  where  it  is 
shown  that  at  the  date  of  the  death  of  the  insured  there  were  policies  or  certificatea 
in  force  upon  which,  had  the  assessments  been  made  and  collected,  the  full  amount 
named  in  said  policy  could  have  been  realized,  and  where  it  is  shown  that  no  as- 
sessments were  made  within  the  time  provided  for  in  the  policy,  Tield  that,  upon  tho 
death  of  the  insured,  and  proof  thereof,  the  beneficiary  named  in  the  policy  was  en- 
titled to  a  judgment  against  the  company  for  the  maximum  amount  named  in  the 
certificate;  and  further,  held,  where  the  petition  alleges  such  facts  a  cause  of  ac- 
tion is  stated. 

iSylUibus  by  CLogsUm,  C.) 

Commissioners'  decision.  Error  to  iistrict  court,  Leavenworth  county; 
BoBERT  Cbozier,  Judge. 

This  was  an  action  originally  commenced  in  Leavenwort))  county  to  recover 
judgment  against  the  plaintiffs  in  error  for  $5>262,  and  costs,  which  the  plaintiff 
tiff  claimed  was  due  her  from  the  defendants,  plaintiffs  in  error,  upon  a  policy  of 
Insurance  issued  by  the  Kaw  Life  Association,  to  Augustus  Jjcmke,  in  Leaven- 
worth county,  and  also  upon  the  bond  executed  by  the  defendants  other  than  the 
Kaw  Life  Association,  in  the  sum  of  $50,000.  to  the  state  of  Kansas,  for  the 
faithful  performance  of  the  duties  of  the  officers  of  the  Kaw  Life  Association, 
that  they  would  faithfully  perform  all  the  duties,  and  pay  over  all  moneys  to 
the  parties  to  whom  it  belonged,  and  comply  with  all  contracts  with  its  pol- 
icy-holders. On  this  petition  summons  was  issued  to  the  sheriff  of  Leaven- 
worth county,  and  was  served  upon  one  Grant  S.  Hamilton,  who  was  claimed 
to  be  the  managing  agent  of  the  defendant  company  in  Leavenworth  county^ 
and  a  summons  was  issued  to  the  sheriff  of  Wyandotte  county,  and  served 
upon  one  E.  E.  Fenn,  as  cashier  of  the  defendant  company,  and  also  summons 
was  served  upon  the  other  defendants  in  the  various  counties  of  this  state. 
The  answer-day  fixed  in  the  summons  was  the  3(1  day  of  October,  and  upon 
default  being  made  by  the  defendants  the  case  was  set  down  for  trial  for  the 
7th  day  of  October.  The  case  was  not  reached  at  that  term,  and  the  court 
adjourned  until  the  1st  day  of  November,  on  which  day  this  case  was  again 
set  down  for  trial  for  the  3d  day  of  November,  1886,  and  on  said  cay  a  judg- 
ment was  rendered  against  the  Kaw  Life  Association  and  the  other  defend^ 
ants  for  $5,000,  and  interest  thereon,  and  for  costs.  Afterwards  the  defend- 
ants filed  their  motion  in  the  district  coui^t  to  vacate  and  set  aside  the  judg- 
ment, for  the  reasons — First,  that  the  court  had  no  jurisdiction  to  render 
said  judgment  against  the  defendants,  for  the  reason  that  said  defendant,  the 
Kaw  Life  Association,  bad  not  been  served  with  summons  as  required  by 
law,  and  that  tho  said  Hamilton  and  Penn  were  not  officers  of  the  said  de- 
fendant company  nnon  whom  service  of  summons  could  be  made;  second, 
v.l9p.no.l2-22 
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that  the  plaintiff's  petition  did  not  state  facts  sufficient  to  constitate  a  cause 
of  action  against  the  defendants;  and,  thirds  that  the  judgment  was  irregu« 
lar  as  to  said  defendants  on  said  bond,  for  the  reason  that  the  judgment  was 
not  rendered  against  them  as  sureties,  but  as  principals.  And  the  said  de- 
fendants allege  that  they  had  a  good  defense  to  said  cause  of  action,  and  that 
they  are  willing  and  now  offer  to  pay  the  amount  collected  and  due  said 
plaintiff,  being  the  sum  of  $566. 7«5,  and  to  permit  judgment  against  them  for 
that  amount.  This  motion  came  on  to  be  heard,  evidence  was  introduced, 
and  the  motion  submitted  to  the  court.  The  court  overruled  the  motion  ex- 
cept as  to  the  defendants  A.  M.  Scott  and  Grant  3.  Hamilton,  and  as  to  them 
the  court  held  service  was  bad,  and  as  to  them  sustained  the  motion.  To  re- 
view the  overruling  of  this  motion  as  to  the  rest  of  the  defendants  the  case  is 
brought  to  this  court. 

Warner^  Dean  d'  Hagerman,  for  plaintiffs  in  error.  X.  B.  A  S,  E,  Wheat, 
for  defendant  in  error. 

Clogston,  C,  {after  stating  the  facts  as  above).  Plaintiffs  in  error  now 
insist  that  the  court  had  no  jurisdiction  of  the  defendants,  or  either  of  them, 
for  the  reason  that  they  ail  resided  out  of  Leavenworth  county,  and  that,  as 
the  court  held  the  service  as  to  Grant  S.  Hamilton  void,  there  was  no  valid 
service  upon  any  of  the  defendants.  The  defendant  in  error  contends  that 
the  service  upon  the  corporation  in  Wyandotte  was  good  service;  that,  as  the 
policy  of  insurance  was  issued  to  Lemke,  in  Leavenworth  county,  the  pre- 
miums paid  in  Leavenworth  county,  and  the  policy  delivered  there,  and  that 
Leml^e  died  in  Leavenworth  county,  the  cause  of  action,  or  some  part  of  it, 
arose  in  that  county,  and  under  section  42,  Code  Civil  Proc..  this  service 
would  be  valid.  But,  as  the  question  of  service  is  not  an  important  one,  as 
we  view  it,  we  will  not  decide  this  question;  for,  whatever  the  service  was, 
it  was  cured  by  the  appearance  of  the  defendants  after  the  judgment  was  ren- 
dered in  the  cause.  By  their  motion  to  set  aside  the  judgment,  said  motion 
being  upon  jurisdictional  as  well  as  non-jurisdictional  grounds,  they  waived 
the  question  of  jurisdiction,  and  made  the  defendants  parties  to  the  action, 
and  this  waiver  binds  tliem  to  that  judgment  as  though  they  had  voluntarily 
appeared  at  the  trial.  This  question  has  been  fully  settled  by  this  court.  In 
Bufdette  v.  Corgan,  26  Kan.  104,  Justice  Brewer  said:  "In  the  first  place, 
we  remark  that  this  appearance  by  the  motion,  though  called  special,  was  in 
fact  a  general  appearance,  and  by  it  this  defendant  appeared  so  far  as  she 
could  appear.  The  motion  challenged  the  judgment  not  merely  on  jurisdie- 
tional,  but  also  on  non-jurisdictional,  grounds,  and  whenever  such  a  motion 
is  made,  the  appearance  is  general,  no  matter  what  the  parties  may  call  it  in 
their  motion.  Such  a  general  appearance  to  contest  a  judgment  on  account 
of  irregularities  will,  if  the  grounds  therefor  are  not  sustained,  conclude  the 
parties  as  to  any  further  questioning  of  the  judgment. .  A  party  cannot  come 
into  court,  challenge  its  proceedings  on  account  of  irregularities,  and,  after 
being  overruled,  be  heard  to  say  that  he  never  was  a  party  in  court,  or  bound 
by  those  proceedings.  If  he  was  not  in  fact  a  party,  and  had  not  been  prop- 
erly served,  he  can  have  the  proceedings  set  aside  on  the  ground  of  want  of 
jurisdiction,  but  he  must  challenge  the  proceedings  on  that  single  ground." 
See,  hlso,  Cohen  v.  Trowbridge.  6  Kan.  886;  Fee  v.  Iron  Co.,  IS  Ohio  St. 
563;  Grantier  v.  Bosecrance,  27  Wis.  491;  Alderson  v.  White,  82  Wis.  809; 
Meixell  v.  Kirkpatrick,  29  Kan.  679.  This  motion  brought  the  parties  into 
court  for  all  purposes,  and  whatever  defect  there  was  in  the  service' was  cured. 

The  second  ground,  that  the  petition  stated  no  facts  constituting  a  cause  of 
action  against  the  defendant  association  and  its  co-defendants,  we  think  is  not 
well  taken.  The  petition  alleges  the  issuing  of  the  policy;  the  death  of  Lemke; 
the  doing  of  all  things  necessary  to  preserve  the  policy  during  the  life-time  of 
Lemke;  the  proof  of  death,  and  the  demand  upon  the  company  for  the  amount 
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of  the  policy;  the  failare  of  the  company  to  make  the  assessments  within  90 
days  after  the  proof  of  death ;  the  giving  of  ,the  bond  to  the  state  of  Kansas 
for  the  faithful  performance  of  the  duties  of  the  officers  of  the  association;  and 
the  failure  of  the  association  to  comply  with  tl)e  terms  and  conditions  stated 
in  this  policy,  and  prayer  for  judgment.  This,  we  think»  was  a  good  peti- 
tion, even  if  it  had  been  chailenged  by  demurrer,  and  it  will  not  now  be  scru- 
tinized with  the  same  care  that  it  would  have  been  had  it  been  attacked  be- 
fore judgment.  The  plaintiffs  in  error  contend  that,  on  tlie  face  of  this  pe- 
tition, and  the  evidence  offered  by  them,  no  judgment  could  legally  be  ren- 
dered for  more  than  the  amount  which  they  offered  to  confess  judgment  for, 
for  the  reason  that  judgment  could  only  be  rendere<l  for  the  amount  they  col- 
lected by  assessment  upon  the  members  of  the  association,  and  that  at  the  time 
thisiissessment  was  made,  some  four  months  after  the  proof  of  death,  $566.73 
was  the  total  amount  that  could  be  collected  from  the  members  of  the  associ- 
ation at  any  time  after  proof  of  death  loss.  Upon  this  proposition  the  plain- 
tiff offered  evidence  in  contradiction,  and  showed  by  the  repoi-t  of  the  com- 
pany made  to  the  commissioner  of  insurance  of  the  state,  long  after  proof  of 
death  loss,  that,  at  the  time  it  was  the  duty  of  this  associatiun  to  have  made 
the  assessment,  they  had  members  sufficient,  upon  whom  if  assessment  had 
been  made,  to  pay  this  claim.  The  petition  alleges  that  there  were  mem- 
bers enough  at  the  time  of  the  proof  of  the  loss,  upon  whom  if  an  assessment 
had  been  made,  to  haVe  realized  the  full  sum  of  $5,000,  the  amount  claimed 
by  the  plaintiff;  and  we  must  presume,  in  the  absence  of  this  evidence,  that 
there  was  offered  to  the  court  sufficient  proof  to  sustain  that  allegation.  The 
plaintiffs  in  error,  however,  insist  that,  under  that  allegation  in  the  petition, 
the  policy  of  insurance  and  bond  made  a  part  of  the  petition,  and  no  judgment 
ought  to  have  been  rendered  against  them,  for  the  reason  that  the  only  rem- 
edy the  defendant  in  error  had  was  to  compel  the  officers  of  the  association  to 
make  the  assessment,  and  collect  the  money  from  the  members  of  the  associa- 
tion. In  this  we  do  not  agree  with  the  plaintiffs.  Primarily,  and  after  proof 
of  death,  a  beneBciary  under  that  policy  had  no  cause  of  action  until  there 
was  a  default  on  the  part  of  the  association.  It  was  the  duty  of  the  officers 
or  corporation  to  make  the  assessment,  aud  it  was  in  the  power  and  province 
of  the  corporation  itself  to  compel  that  duty  to  be  performed.  *  It  was  for  this 
purpose  that  they  gave  a  bond  to  the  state  of  Kansas,  and  for  the  doing  of 
these  things,  and  upon  failure  to  do  them,  a  cause  of  action  would  accrue. 
Now,  how  can  it  be  said  that  no  right  accrued  in  favor  of  this  beneficiary  as 
against  this  corporation,  when  they  had  failed,  for  four  months  after  proof  of 
death,  to  comply  with  their  contract,  and  make  an  assessment,  or  make  any 
attempt  to  collect  from  their  patrons  the  amount  due  this  beneficiary?  Ltie- 
defa  Ea^rtt  v.  Imniranoe  Co.,  4  McCrary,  149;  Egglesttm  v.  Association,  b  Mc- 
Crary,  484;  Kerskin  v.  Association,  15  X.  W.  Bep.  683;  Reynolds  v.  Associ- 
ation, 1  N.  Y.  Supp.  738.  The  further  claim  that  the  petition  contained  two 
separate  causes  of  action  cannot  be  reached  in  this  motion.  If  there  were 
two  causes  of  action  contained  in  the  petition,  the  defendants  might  waive 
their  separation.  They  could  only  take  advantage  of  this  before  judgment, 
and  not  afterwards.  By  their  non-appe^irance,  they  waived  such  objections. 
The  fourth  complaint  against  this  judgment  is  that  it  was  irregular  because 
rendered  against  the  sureties  of  the  bond  as  principals,  and  not  as  sureties. 
This  was  a  right  the  defendants  had,  and  upon  a  demand  the  couit  would  have 
rendered  judgment  against  them  as  sureties  only;  but  they  made  no  request, 
and  permitted  the  judgment  to  be  rendered  against  them  as  principals,  and 
they  cannot  now  complain  of  this  irregularity.  It  was  a  privilege  they  had 
which  they  did  not  seek  to  avail  themselves  of  in  time  to  have  the  judgment 
properly  rendered  against  them.  The  other  grounds  in  the  motion  are  not  of 
sufficient  importance  to  require  notice.  The  defendants,  by  their  appearance, 
'waived  the  jurisdiction  of  the  court,  and,  taking  the  allegations  of  the  peti- 


Digitized  by 


Google 


340  PACIFIC  REPORTER.  [Kan. 

tion,  we  must  presume  that  the  evidence  offered  to  the  court  was  sufficient  to 
sustain  those  allegations.  The  court  has  approved  the  judgment,  and  upon 
the  motion  evidence  was  again  offered,  and  tlie  court  on  that  evidence  has 
overruled  their  motion  to  set  the  judgment  aside.  It  is  recommended  that  the 
judgment  of  the  court  below  be  affirmed. 

Fkr  Curiam.    It  is  so  ordered;  all  the  justices  concurring. 

(40  Kan.  69) 

HiEL  et  aL  o.  Hiel. 
(Supreme  Court  of  Kansas,    October  6, 1888.) 

Appeai^— Review— Errors  against  Partt  not  Appealing. 

Errors  of  the  trial  court,  alleged  as  against  only  one  of  several  defendants  below, 
some  of  whom  join  in  a  petition  in  error,  but  the  party  against  whom  it  is  alleged 
the  error  was  committed  does  not  join  in  the  petition  in  error,  will  not  be  consid- 
ered for  the  benefit  of  those  who  bring  the  case  here.  If  the  ruling  in  this  case 
was  erroneous,  it  was  prejudicial  to  the  party,  solely  and  alone,  who  does  not  appear 
in  this  court  seeking  to  have  it  reversed. 

{Syllabus  by  Simpson^  C.) 

Commissioners'  decision.  Error  to  district  court,  Shawnee  county;  John 
Guthrie,  Judge.  ^ 

Welch  &  Welch,  for  plaintiffs  in  error.  Stumbaugh  <fe  Arnold  and  Over- 
myer  <&  Safford,  for  defendant  in  error. 

Simpson,  C.  On  the  27th  day  of  December,  1886,  Louisa  Hiel  commenced 
an  action  for  divorce  and  alimony  against  John  P.  Hiel,  in  the  district  coi: it 
of  Shawnee  county.  Summons  was  issued,  and  returned  as  served  on  the 
29th  of  December,  by  leaving  a  copy  at  the  usual  place  of  residence  of  John 
P.  Hiel.  On  the  1st  day  of  January,  1887,  attorneys  for  John  P.  Hiel  entered 
a  special  appearance,  and  moved  to  set  aside  the  service  of  summons  on  the 
ground  that  John  P.  Hiel  had  left  the  state  on  the  26th  day  of  December  to  go 
to  California,  and  become  a  permanent  resident  there.  They  supported  this 
motion  by  aflfldavit  fairly  tending  to  establish  the  fact  of  his  non-residence  at 
the  time  of  the  service.  This  motion  was  overruled  on  the  28th  day  of  Feb- 
ruary, 1887;  and  on  that  day  Louisa  Hiel,  by  leave  of  the  court,  filed  an 
amended  petition,  making  Peter  Hiel,  Jr.,  Joseph  P.  Hiel,  and  J.  liT.  Sclmefer, 
the  sons  and  son-in-law  of  John  P.  Hiel,  parties  defendant  to  her  action;  and 
charging  in  her  amended  petition  that  he  had  conveyed  certain  real  property 
to  them  for  tlie  purpose  of  placing  it  beyond  the  reach  of  any  decree  of  the 
couit  awarding  her  alimony;  and  praying  that  they  might  be  restrained  from 
selling,  conveying,  or  in  any  way  disposing  of  the  same  until  the  termination 
of  the  litigation.  Due  service  of  summons  was  made  on  the  additional  de- 
fendants on  the  4th  day  of  March,  1887.  On  the  18th  day  of  March  they  filed 
a  motion  to  set  aside  the  service  of  summons  on  John  P  Hiel,  and  filed  affi- 
davits, in  addition  to  those  used  in  the  former  motion,  making  a  still  stronger 
case  of  the  non-residence  of  John  P.  Hiel.  This  motion  was  also  overruled. 
On  due  notice,  and  after  a  hearing,  the  trial  court  granted  a  temporary  in- 
junction against  Peter  Hiel,  Jr.,  Joseph  P.  Hiel,  and  J.  N.  Schaefer,  restrain- 
ing them  from  any  disposition  of  the  real  property  conveyed  to  them  by  John 
P.  Hiel.  The  temporary  injunction  was  granted,  without  requiring  a  bond, 
and  on  the  hearing  the  court  permitted  the  oral  examination  of  the  witnesses. 
The  case  is  here  on  error  from  the  order  granting  the  temporary  injunction. 
It  is  alleged  that  the  court  erred  in  overruling  the  motions  to  set  aside  the 
service  of  summons  on  John  P.  Hiel;  that  it  was  error  to  grant  the  tempo- 
rary injunction  without  bond;  that  the  court  erred  in  granting  the  oral  ex- 
amination of  witnesses  on  the  hearing  for  a  temporary  injunction.  The 
claim  of  error  on  tiie  motion  to  set  aside  the  service  on  John  P.  Hiel  is  pied- 
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icated  upon  the  assumption  that,  without  service  on  John  P.  Hie],  the  court 
had  not  jurisdiction  to  allow  the  amendment  of  the  petition  and  the  making 
of  new  parties  of  his  sons  and  son-in-iaw,  to  whom  he  had  conveyed  his  real 
property.  This  is  a  misconception  of  the  law,  as  the  plaintiff  has  the  abso- 
lute right  to  amend  her  petition  at  any  time  before  answer.  Section  136,  Code. 
In  this  particular  case  the  amendment  was  made  by  leave  of  the  court,  doubt- 
less upon  the  theory  that  the  service  on  John  P.  Hiel  was  good,  and  the  an- 
swer-day had  expired.  If  the  service  on  John  P.  Hiel  was  not  good,  then, 
according  to  the  theory  of  the  plaintiffs  in  error,  the  amendments  could  have 
been  made  by  Louisa  Hiel  without  leave  of  the  court.  On  either  or  both  the- 
ories, the  amendments  were  properly  made,  and  the  court,  beyond  any  doubt, 
had  jurisdiction  of  the  peraons  of  the  plaintiffs  in  error.  John  P.  Hiel  does 
not  join  in  this  petition  in  error.  He  is  not  here  complaining  of  *the  ruling 
of  the  court  on  the  motion  to  set  aside  the  service  on  him.  Theue  plaintiffs 
in  error  seem  to  think  that  their  liability  is  entirely  dependent  on  the  fact  of 
service  on  John  P.  Hiel;  but,  assuming  that  there  is  not  yet  legal  service  on 
John  P.  Hiel,  we  can  see  no  reason  why  the  court  cannot  restrain  them  from 
attempting  to  dispose  of  the  property.'  They  are  parties  to  the  action,  and 
have  been  legally  served.  They  have  had  their  day  in  court  in  opposition  to 
the  granting  of  the  temporary  injunction;  and  there  appears  to  be  no  good 
reason,  jurisdictional  or  otherwise,  that  exempts  them  from  the  operation  of 
the  orders  of  the  court  rightfully  made  in  the  action.  If  John  P.  Hiel  were 
here  complaining  of  the  ruling  on  the  motion  to  set  aside  the  service,  and  we 
sustained  him,  we  cannot  see  how  it  would  benefit  these  plaintiffs  in  error. 
It  may  be  that  no  final  decree  could  or  would  be  made  in  the  case  until  there 
was  service,  either  personally  or  by  publication,  on  John  P.  Hiel;  but  in  the 
mean  time  the  plaintiffs  in  error  are  within  the  jurisdiction  and  subject  to  the 
orders  of  the  court.  It  was  not  error  to  grant  the  temporary  injunction  with- 
out bond.  Section  644,  Code;  In  re  Mitchell,  1  Kan.  643.  It  was  a  mat- 
ter resting  entirely  in  the  discretion  of  the  court,  as  to  whether  the  v/itnesses 
on  the  hearing  of  the  application  for  the  temporary  injunction  would  be  heard 
orally  or  not.    We  are  compelled  to  recommend  an  affirmance. 

By  the  CouiiT.    It  is  so  ordered;  all  the  justices  concurring. 

(40  Kan.  76) 

•   McElroy  et  al.  v,  Morle+  et  ah 

{^Supreme  Court  of  Kansas.    October  6, 1888.) 

Dbbds  —  Condition   Subsequent  —  Building  Restbictionb ->  Rights  or  Adjacent 
Owners. 

Where  a  erantor  conveys  an  estate  upon  condition  subsequent,  and  the  condition 
is  broken,  tne  owner  of  adjacent  property,  deriving  his  title  from  the  same  grantor 
under  a  oubsequent  deed,  cannot  claim  a  reverter  or  forfeiture  of  the  estate  de- 
scribed in  the  former  deed,  when  he  is  not  a  party  to  the  prior  deed,  and  the  con- 
veyance to  himself  does  not  refer  to  the  condition  subsequent  contained  in  said 
deed ;  nor  is  such  adjacent  owner  entitled  to  take  any  advantage  of  the  breach  of 
any  condition  contained  in  such  prior  deed  to  which  he  is  in  no  way  a  party. 

{Syllabus  by  the  Court) 

Error  to  district  court,  Bourbon  county;  0.  O.  French,  Judge. 

On  June  1,  1886,  Elizabeth  McElroy,  Lizzie  McElroy,  Emma  Land,  and 
Mary  McElroy;  also  Henry  McElroy,  Hilda  McElroy,  Moses  McElroy,  Will- 
lam  McElroy,  and  Ethal  McElroy,  infants  and  minors,  by  their  next  friend, 
Elizabeth  McElroy,--jaied  their  petition  against  Charles  H,  MorJey  and  the 
Grain  &  Nelson  Hardware  Company,  alleging  that  they  are  the  owners  in 
common  of  the  north  half  of  lot  2,  block  69,  excepting  a  triangle  of  20  feet  off 
of  the  east  end  of  said  north  half  of  said  lot  2,  in  the  city  of  Fort  Scott,  county 
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of  Bourbon,  and  state  of  Kansas.  That  a  two-story  brick  block  covers  the 
entire  tract  or  part  of  lot  owned  by  plaintiffs,  with  a  basement  under  the 
whole  building.  That  said  building  is  all  occupied  by  tenants  for  stores  and 
offices.    That  the  lot  and  building  is  of  great  value,  to-wit,  the  value  of 

.     That  Charles  H.  Morley,  one  of  the  above-named  defendants,  is  the 

owner,  under  the  conditions  and  restrictions  as  hereinafter  set  forth,  of  the 
20-foot  triangle  off  of  the  east  end  of  said  north  half  of  lot  2,  block  69,  above 
described,  and  is  also  the  owner  of  the  south  half  of  said  lot  2.  block  69. 
That  said  tnangle  is,  and  always  has  been,  left  open  and  vac^int,  the  west 
side  of  the  triangle  abutting  and  adjoining  the  east  line  or  side  of  plalntiifs* 
ground  above  described.  That,  on  the  21st  day  of  August,  1867,  one  Aaron 
Lowen,  then  and  there  being  the  owner  of  all  of  said  lot  2,  block  69,  sold  the 
following  portion  thereof,  as  set  forth  and  described  in  a  bond  for  a  deed  to 
Frank  J.  Robinson  and  William  K.  Robinson,  which  description  is  as  follows: 
'*The  south  half  of  lot  two,  (2,)  having  a  front  on  Main  street  of  twenty-live 
feet,  more  or  less;  and,  second,  all  that  portion  of  said  lot  No.  two,  form- 
ing a  right-angled  triangle,  lying  north  of  the  east  and  west  line  above  de- 
scribed, and  east  of  the  north  and  south  line  crossing  said  east  and  west  line 
twenty  feet  west  from  Main  street:  provided,  however,  that  said  Frank  J. 
Robinson  and  William  A.  Robinson,  their  heirs  and  assigns,  shall  not,  and 
this  sale  is  made  upon  the  express  condition  that  they  will  not,  at  any  time 
hereafter,  build  or  place,  or  allow  any  one  to  build  or  place,  any  building  on 
said  portion  of  said  lot  last  described,  to-wit,  the  triangle."  That  said  bond 
for  a  deed  is  recorded  in  Book  F,  at  page  112,  record  of  deeds  of  Bourbon 
county.  That  afterwards,  to-wit,  on  the  2d  day  of  September,  1868,  said 
Aaron  Lowen  made,  executed,  and  delivered  to  Frank  J.  Robinson  and  Will- 
iam R.  Robinson  a  deed,  which  deed  contains  the  following  description  of  real 
estate,  and  provisions,  to-wit:  "The  south  half  of  lot  two,  having  a  front  on 
Main  street  of  twenty-live  feet,  more  or  less,  and  secured  all  that  portion  of 
said  lot  No.  two,  forming  a  right-angled  triangle,  lying  north  of  the  east  and 
west  line  above  described,  and  east  of  the  north  and  south  line  crossing  said 
east  and  west  line  twenty  feet  west  from  Main  street:  provided,  however, 
that  said  Frank  J.  Robinson  and  William  R.  Robinson,  their  heirs  and  as- 
signs, shall  not,  and  this  sale  is  made  upon  the  express  condition  that  they 
will  not,  at  any  time  hereafter,  build  or  place  any  building  on  said  portion  of 
said  lot  last  described,  to-wit,  the  triangle;"  which  deed  is  recorded  in  Book 
G,  page  424,  record  of  deedd  of  Bourbon  county,  Kan.  That  thereafterwards, 
to-wit,  on  the  7th  day  of  October,  1868,  said  Aaron  Lowen,  then  and  there 
being  the  owner  of  the  north  half  of  said  lot  2,  except  the  triangle  above 
described,  having  thus  protected  the  east  front  of  the  balance  of  said  north 
half  of  said  lot  2,  with  tlie  provision  in  his  deed  to  Frank  J.  and  William  K. 
Robinson,  as  above  set  forth,  sold  to  Jane  Ann  Hull,  on  the  7th  day  of  Octo- 
ber, 1868,  and  executed  and  delivered  to  her  adeed  to  the  north  half  of  lot  2, 
block  69,  except  the  east.20  feet  forming  the  triangle  above  referred  to,  which 
deed  is  duly  recorded  in  Book  G,  page  509,  record  of  deeds  of  Bourbon  county, 
Kan.  That  on  the  21st  day  of  May,  1879,  Jane  Ann  Hull  sold  to  Moses  Mc- 
Elroy  said  north  half  of  lot  2,  block  69,  except  the  20-feet  triangle  above  men-, 
tioned.  That  said  Jane  Ann  Hull,  while* owning  said  north  half  of  lot  69, 
except  the  20  feet,  and  said  Moses  Mc£lroy,  after  purchasing  the  same, 
erected  thereon  said  brick  block  at  a  very  great  expense.  That  one  of  the 
considerations  of  the  purchase  and  inducements  to  build  upon  the  lot  so  pur- 
chased and  owned,  respectively,  by  Jane  Ann  Hull  and  Moses  McElroy,  was  the 
injunction  imposed  upon  said  Frank  J.  and  William  R.  Robinson  in  the  deed 
given  them,  their  heirs  and  assigns  forever,  prohibiting  the  erection  of  any 
building  upon  said  triangle;  and  said  Jane  Ann  Hull  and  Moses  McElroy, 
fully  relying  upon  the  conditions  and  provisions  made  in  said  deed,  so  built 
and  erected  said  block  as  before  said.    That,  in  pursuance  of  the  provisions 
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set  forth  in  the  deed  given  said  Frank  J.  and  William  B.  Bobinson,  their 
heirs  and  assigns,  said  Jane  Ann  Hull  and  Moses  McElroy  erected  the  brick 
block  upon  said  north  half  of  said  lot  2,  with  window  opening  upon  the  tri- 
angle above  referred  to,  for  the  purpose  of  lighting  and  airing  the  east  end  of 
said  block.  That  on  May  24,  1875,  the  shedff  of  Bourbon  county,  Kan., 
sold,  upon  execution  or  order  of  sale,  all  the  right,  title,  and  interest  of  said 
Frank  J.  and  William  B.  Bobinson  in  and  to  the  south  half  of  lot  2,  block  69, 
and  also  the  triangle  above  described,  to  Thomas  A.  Wicks,  of  whom  said  de- 
fendant Charles  H.  Morley  purchased  the  same.  The  Grain  &  Nelson  Hard- 
ware Company  are  the  occupying  tenants  of  the  premises  so  owned  by  Charles 
H.  Morley  as  aforesaid.  That  Charles  H.  Morley  and  the  Ccain  &  Nelson 
Hardware  Company,  defendants  above  named,  wholly  disregarding  the  pro* 
visions  and  conditions  prohibiting  the  erection  of  any  building  on  said  tri- 
angle set  forth  in  the  deed,  as  above  set  fortli  and  described,  have  commenced, 
and  are  in  truth  and  in  fact,  building  and  erecting  a  structure  upon  the  tri- 
angle above  described,  which  will  entirely  cut  off  the  light  and  air  from  the 
east  end  of  the  building  belonging  to  the  plaintiffs,  as  above  set  out,  and  to 
the  great  damage  of  plaintiffs,  destroying  the  usefulness  of  the  east  end  of 
said  block  in  basement  and  tirst  and  second  floors,  contrary  to  law  and  the  con- 
ditions imposed  upon  defendants  by  their  deeds  made  by  the  prior  owners  of 
said  triangle.  Wherefore  plaintiffs,  being  the  heirs  at  law  of  Moses  McElroy, 
deceased,  and  the  owners  of  said  premises,  to- wit,  the  north  half  of  lot  2,  ex- 
cept the  triangle  20  feet  off  east  end  of  north  half  of  lot  2,  block  69,  pray  that 
the  defendants,  and  each  of  them,  be  temporarily,  perpetually,  and. forever 
enjoined  and  restrained  from  building,  erecting,  or  constructing,  either  by 
themselves  or  others,  any  structure  or  building  upon  the  Ciist  20  feet  off  north 
half  of  said  lot  2,  block  69,  being  the  triangle  referred  to.  Plaintiffs  pray 
that  the  court  now  issue  a  temporary  order  of  injunction  to  the  above  effect, 
and  that  upon  the  final  hearing  of  the  action  said  temporary  order  be  made 
perpetual.  Plaintiffs  further  pray  for  such  other,  further,  and  different  re- 
lief as  may  be  equitable  and  just,  and  for  costs  of  this  action.  Upon  said  pe- 
tition the  district  court  granted  a  temporary  injunction  on  July  2,  1886. 
Charles  H.  Morley  filed  the  following  answer i!  alleging  'Hhat  he  admits  that 
said  plaintiffs  herein  are  the  heirs  at  law  of  Moses  McElroy,  deceased,  and  as 
such  heirs  are  the  owners  in  fee-simple  of  the  said  north  half  of  lot  No.  two, 
in  block  sixty-nine,  in  the  city  of  Fort  Scott,  excepting  the  triangular  piece 
off  the  east  end  thereof,  which  is  in  said  petition.  Defendants  also  admit 
that  upon  the  portion  owned  by  plaintiffs,  their  ancestor,  Moses  McElroy, 
and  his  grantors,  had  built  a  brick  building,  extending  up  to  the  west  line  of 
said  triangle,  which  building  is  still  thereon,  and  had  windows  in  the  base- 
ment and  first  and  second  stories  which  front  on  said  triangle.  Defendant 
also  admits  that  at  the  time  of  the  commencement  of  this  action  he  was  about 
to  proceed  with  the  erection  of  an  addition  to  his  two-story  brick  building, 
which  is  situated  upon  the  south  half  of  said  lot  No.  two,  in  block  No.  69, 
which  said  addition  he  was  about  to  build  upon  the  said  triangle  on  the  east 
end  of  said  lot  No.  two,  in  plaintiffs'  petition  mentioned,  which  addition 
would  have  extended  north  from  defendant's  building,  on  the  west  line  of 
said  triangle,  about  10  feet,  and  would  have  been  one  story  high,  and  when 
built  would  have  closed  up  one  window  in  the' basement,  and  one  window  in 
the  first  story  of  that  portion  of  plaintiffs'  building  which  fronts  on  or  ad- 
joins said  triangle.  And  defendant  avers  that  he  is  the  owner  in  fee-simple 
absolute  of  said  south  half  of  said  lot  No.  two,  and  of  said  triangular  piece 
off  the  3ast  end  of  said  north  half  of  said  lot,  free  and  clear  of  any  claim  or 
interest  of  said  plaintiffs,  or  of  any  other  person  therein  or  thereto,  and  also 
avers  that  he  has  full  right  to  build  upon  said  triangle,  or  otherwise  use  it  as 
he  deems  best.  Except  as  herein  admitted,  he  denies  each  and  every  allega- 
tion in  plaintiffs'  petition  contained.     Wherefore  defendant  prays  judgment 
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dissolving  the  temporary  order  of  injunction  heretofore  granted  herein,  and 
for  such  other  and  different  relief  as  may  be  proper  in  the  premises,  with 
costs. " 

At  the  trial  had  October  4,  1886,  the  case  being  submitted  to  the  court,  a 
jury  being  waived,  the  following  agreed  statement  of  facts  was  also  filed: 

"It  is  agreed  that  the  following  are  the  facts  in  this  case,  and  upon  which  it 
shall  be  tried  and  decided.  The  plaintiffs  are  the  owners  in  fee  of  the  one  hun- 
dred feet  off  the  west  end  of  the  north  half  of  lot  No.  2,  in  block  69,  in  the  city 
of  Fort  Scott,  Kan.  The  defendant  is  the  owner  in  fee-simple  of  the  south  half 
of  said  lot,  and  of  a  trangular  piece,  25  feet  north  and  south,  by  20  feet  east 
and  west,  off  of  the  east  end  of  the  south  half,  except  as  defendant's  title  may 
be  varied  by  his  deeds.  The  records  of  title  from  the  register  of  deeds^  office 
of  said  county  to  be  read  in  evidence  to  show  the  exact  title  of  said  parties. 
Plaintiffs  have  a  two-story  brick  business  house  built  by  Moses  McElroy,  de- 
ceased, on  their  said  real  estate,  having  two  windows  in  basement  of  east  end 
and  two  windows  in  first  story  of  east  end,  all  four  of  said  windows  opening 
on  said  triangle.  At  the  time  this  suit  was  begun  said  G.  H.  Morley  was  pro- 
ceeding with  the  construction  of  a  stone  and  brick  addition  to  histwo-story 
business  house  theretofore  constructed  on  the  south  half  of  said  lot,  such  ad- 
ditions to  be  located  on  the  south  side  of  said  triangular  part  of  said  north 
half,  which  addition  was  to  be  one  full  story  in  height,  to  extend  north  ten 
feet,  by  fifteen  east  and  west,  and  which,  if  constructed,  would  close  up  one 
of  said  windows  on  first  story  and  one  in  basement  of  plaintiffs'  said  build- 
ing, and  shut  out  the  light  and  air  therefrom;  and  said  C.  H.  Morley  still 
threatens  to  proceed  with  the  construction  of  such  addition.  Prior  to  this 
time  the  said  G.  H.  Morley  has  had  the  exclusive  use  and  control  of  said  trian- 
gular piece  of  ground,  and  the  only  use  made  thereof  by  him  and  said  Frank 
J.  and  W,  B.  Kobinson,  the  former  owners  thereof,  has  been  that  the  said 
Frank  J.  and  W.  R.  Robinson  built,  maintained,  and  used  for  several  years  a 
passage  to  a  stairway  thereon  adjoining  defendant's  brick  building  on  the 
north  to  reach  their  second  story.    See  Exhibit  A. 


EXHIBIT  A. 


Digitized  by 


Google 


Kan.] 


M'ELROY   V.  MORLBY- 


345 


"Thej  also  bailt  and  raHintained  an  open  wooden  awning  over  all  of  said 
triangular  piece.  Barrels  of  salt  and  other  merchandise  have  customarily  been 
piled  upon  said  triangular  piece  of  ground  by  said  defendants  and  the  former 
owners.  Plaintiffs  have  no  other  right  to  the  relief  demanded  in  this  case 
than  is  given,  if  given,  in  the  deeds  constituting  the  chain  of  title  of  the  par- 
ties herein  to  the  respective  pieces  of  real  estate  mentioned  in  plaintiffs'  peti- 
tion.   The  following  is  a  map  of  all  of  said  lot  No.  2:" 


Oak  Sti-eet. 

McBlroy. 

1 

Triangle.    N. 

100  feet. 

i 

S    aOfeet. 

\ 

»   • 

» 

«J 

1 

IS 

190  feet. 

The  court,  having  heard  the  evidence  and  arguments  of  counsel,  and  duly 
considered  the  same,  found  in  favor  of  the  defendants,  and  vacated  the  tem- 
porary injunction  heretofore  granted.  The  plaintiiTs  filed  a  motion  for  a  new 
trial,  upon  the  ground  that  the  decision  and  judgment  of  the  court  were  not 
sustained  by  the  evidence,  and  were  contrary  to  law.  This  motion  was  over- 
ruled on  October  5,  1886,  and  judgment  entered  in  favor  of  the  defendants, 
and  against  the  plaintiffs,  for  all  costs.  The  plaintiffs  duly  excepted,  and 
bring  the  case  here. 

W.  W.  Martin  and  O,  A.  Cheney^  for  plaintiffs  in  error.  J*  D,  McCleverty, 
for  defendants  in  error. 

HoRTON,  C.  J.,  {after  stating  the  facts  as  above,)  This  action  was  brought 
by  Elizabeth  McElroy  and  others  to  restrain  Charles  H.  Morley  and  others 
from  erecting  a  building  upon  certain  real  estate  in  the  city  of  Fort  Scott. 
Judgment  was  rendered  in  favor  of  the  defendants,  and  the  plaintiffs  bring 
the  case  here.  The  facts  are  substantially  as  follows:  Prior  to  August  21, 
1867,  Aaron  Lowen,  the  grantor  of  both  parties  herein,  was  the  owner  in 
fee-simple  of  lot  2,  block  69,  in  the  city  of  Fort  Scott,  Bourbon  county.  On 
that  day  he  sold  to  Frank  J.  and  William  E.  Hobinson  a  portion  of  said  lot, 
and  gave  to  them  a  bond  for  a  deed,  which  bond  for  a  deed,  and  the  deed  given 
in  acGoi dance  with  the  bond,  dated  September  2, 1868,  contained  the  following 
descriptions  and  restrictions:  "Two  parts  of  lot  No.  two,  (2,)  in  block  No. 
sixty-nine,  (69,)  in  the  city  of  Fort  Scott,  Bourbon  county,  state  of  Kansas, 
described  as  follows:  The  south  half  of  said  lot  No.  two,  (2,)  having  a  front 
on  Main  street  of  25  feet,  more  or  less;  and,  second,  all  that  portion  of  said 
lot  No.  two,  (2,j  forming  a  right-angled  triangle,  lying  north  of  the  east  and 
west  line  above  described,  and  east  of  a  north  and  south  line,  crossing  said 
east  and  west  line  twenty  feet  west  from  Main  street:  provided,  however, 
that  the  said  Frank  J.  Robinson  and  Wm.  R.  Robinson,  their  heirs  and  as- 
signs, shall  not,  and  this  sale  is  made  upon  the  express  condition  that  they 
will  not,  at  any  time  hereafter,  build  or  place,  or  allow  any  one  to  build  or 
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place,  any  building  on  this  said  portion  of  said  lot  last  described,  to- wit,  the 
triangle.  It  is  further  agreed  by  the  said  parties,  their  heirs  and  assigns,  not 
to  erect  any  building  on  the  main  part  of  said  lot  No.  2,  block  69,  of  any  other 
[rnatorial]  than  of  brick  or  stone.  Charles  H.  Morley  is  the  present  owner 
of  that  part  of  lot  2  described  in  the  bond  and  deed  above  referred  to.  After* 
wards,  on  September  28,  1867,  Aaron  Lovven  sold  and  gave  to  Jane  A.  Hull 
a  bond  for  a  deed,  and  on  October  17, 1868,  conveyed  by  warranty  deed  to  her, 
in  compliance  with  the  provisions  of  the  bond,  the  balance  or  remainder  of 
said  lot  2,  block  69.  The  bond  and  deed  to  Jane  A.  Hull  contained  the  fol- 
lowing description:  "The  fraction  of  north  half  of  lot  No.  two,  (2,)  in  block 
No.  sixty-nine,  (69,)  commencing  twenty  feet  west  of  Main  street,  and  extend- 
ing one  hundred  feet  west  from  that  point,  running  east  and  west,  and  twen- 
ty-five feet  north  and  south,  more  or  less."  The  plaintiffs  are  the  heirs  at 
law  and  legal  representatives  of  Moses  McElroy,  deceased,  the  grantee  of  Jane 
A.  Hull.  Plaintiffs  claim  that  the  restriction  under  the  deed  from  Aaron 
Lowen  to  Frank  J.  and  William  R.  Robinson  intended  to  and  did  create  a 
servitude  upon  the  triangular  piece  or  portion  of  the  lot,  and  also  an  easement 
and  benefit  to  that  portion  of  lot  2  now  owned  by  the  plaintiffs;  therefore 
that  they  are  entitled  to  the  relief  demanded;  that  the  district  court  erred  in 
refusing  to  grant  them  a  perpetual  injunction,  and  in  rendering  a  judgment 
against  them  for  costs.  Aaron  Lowen  is  not  a  party  to  this  action,  nor  has 
he  made  any  claim  for  the  violation  of  the  restrictions  and  covenants  in  the 
deed  of  September  2,  1868.  The  bond  and  deed  executed  to  Jane  A.  Hull  do 
not  refer  to  or  contain  the  restrictions  or  covenants  recited  in  the  deed  to  Frank 
J.  and  William  R.  Robinson.  In  our  view  of  the  Ci^ise,  it  is  immaterial  whether 
the  restrictions  in  the  deed  to  the  Robinsons  were  personal  covenants,  or  con- 
ditions subsequent.  Neither  Aaron  Lowen,  the  original  grantor,  nor  his 
hell's  or  legal  representatives,  are  asking  for  any  advantage  of  the  breach  of 
the  restrictions  (>r  conditions  in  the  deed  to  the  Robinsons,  and  no  one  in  this 
action  represents  them.  The  plaintiffs  did  not  pay  for  or  receive  under  the 
deed  to  Jane  A.  Hull  of  October  17,  1868,  any  interest,  estate,  or  title  to  the 
triangle  referred  to  in  the  deed  to  the  Robinsons,  and,  although  they  may  be 
inconvenienced  by  the  erection  of  a  building  upon  that  piece  of  the  lot,  they 
are  in  no  position  to  demand  a  reverter  or  forfeiture  of  any  estate  in  the  tri- 
angle, or  of  preventing  the  owners  thereof  from  erecting  a  building  thereon. 
Where  a  grantor  conveys  an  estate  upon  condition  subsequent,  and  •the  con- 
dition is  broken,  the  owner  of  adjacent  property,  deriving  his  title  from  the 
same  grantor,  under  a  subsequent  deed,  cannot  claim  a  reverter  or  forfeiture 
of  the  estate  described  in  the  former  deed,  when  he  was  not  a  party  to  the 
prior  deed,  and  the  conveyance  to  himself  does  not  refer  to  the  condition  sub- 
sequent contained  in  said  deed;  nor  is  such  adjacent  owner  entitled  to  take 
any  advantage  of  the  breach  of  any  condition  contained  in  such  prior  deed  to 
which  he  is  in  no' way  a  party.  Badger  v.  Boardman^  16  Gray,  559;  Skinr 
ner  v.  Shepard,  130  Mass.  180;  Hooper  v.  Cummings,  45  Me.  359;  Piper  v. 
Railway  Co,,  14  Kan.  568.  In  O'Brien  v.  Wetherell,  Id.  616,  referred  to,  the 
grantor  in  the  deed  brought  the  action  to  claim  a  forfeiture  of  the  estate  from 
the  grantees  to  himself.  Therefore  that  case  is  not  in  point.  The  judgment 
of  the  district  court  will  be  affirmed.    All  the  justices  concurring. 


(40  Kan.  119) 

Wichita  Wholesale  Gkooery  Go.  o.  Rbgords. 

iSwjpreme  Court  of  Kansas.    October  6, 1888.)    . 

1.  Attachment— DiBCHABos— A 8BIGXME7IT  fob  Benefit  of  Cbeditobs— Rights  of  As- 
signee. 

Where  property  haB  been  levied  upon  under  an  attachment,  the  aBsigniee  of  the 
defendant  who  had  poBseasion  of  Buch  property  when  the  levy  waB  made  may  move 
to  discharge  the  attachment  as  to  such  property,  although  he  is  not  a  party  to  the 
original  action. 
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9.  Bjlhb->Motion  to  Dibchabob— BtTBBSir  OF  Proof. 

A  motion  waa  made  by  the  assiKnee  of  defendant  to  discbarge  an  attecbment, 
upon  the  ground  that  plaintifl^s  affidavit  therefor  was  untrue.  The  motion  was  sup- 
ported by  the  affidavit  of  the  assiirnee,  sworn  to  upon  information  and  belief.  At 
the  bearing  of  the  motion  an  affidavit  of  the  defendant,  specifically  denying  the  affi- 
davit of  plaintiff  for  attachment,  was  introduoed  in  evidence.  The  court  placed  the 
burden  of  proof  upon  the  plaintiff.    Held  not  material  error. 

8.  Assignment  for  Bbnbfit  of  Crbditors— Rx8brva.tions— Attaghikg  Orbditors. 
An  assignment  made  for  the  benefit  of  creditors  is  void  as  to  attaching  creditors 
of  the  assignor,  when  the  assignor  fraudulently  reserved  a  part  of  his  assigpied 
property  not  exempt  by  law  for  his  own  benefit. 

4.  Bamk— FRAtno— Evibbkcb— AniuBSiON  of  Assignor. 

The  admission  of  an  assignor,  made  after  the  assignment,  is  competent  evidenoe 
on  the  hearing  of  a  motion  to  dissolve  an  attachment  made  by  the  assignee  in  an  ac- 
tion where  the  assignor  is  defendant. 

5.  SlME—EJVIDBNOE— SuFFICIENCT. 

The  evidence  examined,  discussed,  and  held  insufficient  to  discharg-e  the  attaoh- 
ment. 
iSylUHms  ly  HoU,  C.)  , 

Coramlssioners*  decision.  Error  to  district  court,  Barber  county;  C.  W. 
Ellis.  Judge. 

A.  L.  Noble,  Houston  cfc  Bentley,  and  /:  2>.  McFarland,  for  plaintiff  in  error. 
Mlis  &  Overstreetf  David  Ocermeyer,  and  Denton  &  Jones,  for  defendant  in 
error. 

Holt,  0.  The  plaintiff  in  error,  as  plaintiff,  commenced  an  action  in  the 
district  court  of  Barber  county  against  D.  F.  Swank,  upon  an  account  for 
goods  sold  and  delivered,  and  on  the  same  day  filed  an  affidavit  and  bond  for 
attachment.  The  grounds  set  forth  in  the  affidavit  for  attachment  were  that 
Swank  had  been  guilty  of  fraudulent  disposition  and  concealment  of  his  prop- 
erty, etc.  It  appears  in  evidence  thatSwank  had  been  doing  business  at  Lake 
City  and  Deerliead  in  Barber  county.  That  on  the  7th  day  of  February,  1887, 
he  exchanged  his  goods  and  store  at  Deerhead  with  W.  L.  Clinkscales  for  480 
acres  of  laud  in  Barber  county;  and  that  the  deed  therefor,  at  the  suggestion  of 
the  defendant,  was  made  to  Mary  Swank,  his  wife.  Upon  the  llth  of  Febru- 
ary an  assignment  of  all  his  goods  and  property  was  made  to  H.  W.  Barteils; 
and  on  the  14th  this  action,  with  others,  was  commenced,  and  the  property 
attached.  The  court  afterwards  appointed  H.  D.  Records  assignee,  instead 
of  H.  W.  Barteils,  and  Kecords  made  a  motion  to  dissolve  the  attachment. 
The  plaintiff  says  that  the  assignee  had  no  right  to  make  such  a  motion ;  that 
only  the  defendant  could  do  so;  and  cites  section  228  of  the  Civil  Code.  But 
section  532  provides:  **A  motion  is  an  application  for  an  order  by  any  party 
to  a  suit  or  proceeding,  or  one  interested  therein  or  affected  thereby."  That 
is  comprehensive  enough  to  authorize  an  assignee  to  make  the  motion  in  order 
to  discharge  the  property  which  has  come  into  his  hands  by  the  assignment. 
We  call  attention  to  Harrison  v.  Andrews,  18  Kan.  635,  and  Long  v.  Murphy, 
27  Kan.  375.  At  the  hearing  the  judge  placed  the  burden  of  proof  upon  the 
plaintiff.  McPike  v.  Attzoell,  34  Kan.  142.  8  Pac.  Rep.  118.  Of  this  ruling 
the  plaintiff  also  complains,  stating  as  a  reason  that  the  affidavit  of  the  as- 
signee was  made  upon  information  and  belief.  The  motion  was  made  upon 
the  ground  that  the  affidavit  for  attachment  was  untrue,  and  the  motion  was 
followed  by  the  affidavit  of  Records,  which  was  in  these  words:  "H.  D.  Rec- 
ords, being  duly  sworn  upon  his  oath  according  to  law,  says  that  he  is  the  as- 
signee of  D.  F.  Swank,  defendant  In  this  case;  that  he  has  read  the  above  and 
foregoing  motion,  and  knows  the  contents  thereof;  that  he  is  informed  and 
believes,  and  therefore  swears,  that  the  facts  stated  and  set  forth  in  said  mo- 
tion are  true. "  The  affidavit  of  defendant,  specifically  denying  each  of  the 
grounds  for  attachment  in  the  affidavit  of  plaintiff,  was  introduced  in  evi* 
dence.  Therefore  the  ruling  could  not  have  materially  prejudiced  the  plain- 
tiff.   Upon  the  hearing  of  this  motion,  nearly  all  of  the  evidence  was  em- 
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bodied  In  affidavits;  and  therefore  the  case  conies  to  us  in  about  the  same  con- 
dition as  it  was  heard  before  the  district  court.  Concerning  the  conveyance 
of  480  acres  in  Barber  county  to  Mary  Swanlc,  wife  of  the  defendant,  W.  L. 
Clinkscales  says,  in  his  affidavit,  that  the  defendant  told  him  at  the  time  the 
deed  was  executed,  that  lie  wished  to  have  it  made  to  his  wife;  giving  as  a 
reason  "that  he  wanted  to  prove  up  on  a  claim,  and  that  he  could  not  do  so 
under  the  land  laws,  if  he  had  320  acres  of  land  in  his  own  name."  There  is 
also  the  evidence  of  A.  L.  Noble  and  C.  I.  Long,  sliowing  what  the  defendant 
told  them  about  this  same  conveyance;  yet  at  the  trial  he  made  no  explana- 
tion or  allusion  whatever  to  these  statements.  The  only  evidence  introduced 
on  behalf  of  the  assignee  about  this  matter  was  an  affidavit  of  defendant's 
wife,  admitted  without  objection,  in  which  she  said  her  husband  was  indebted 
to  her  in  the  sum  of  S2,500,  with  interest  from  November  30, 1884.  She  said 
nothing  about  how  such  indebtedness  arose.  The  deed  was  executed  upon 
the  7lh  of  February,  and  the  assignment  was  made  on  the  11th,  four  days 
after.  Tlie  surroundings  of  this  transfer  do  not  appear  to  be  clean  and  hon- 
est, but  are  so  questionable  and  suspicious  that  they  create  the  belief  that  it 
was  not  made  in  good  faith. 

The  wife  is  not  a  party  to  this  action,  and»  of  course,  cannot  be  bound  by 
any  judgment  herein.  If  there  should  be  any  question  in  the  future  about 
the  ownership  of  the  land,  she  can  have  her  day  in  court,  and  an  opportunity 
to  be  heard.  The  evidence  of  the  transaction  and  admissions  of  defendant  at 
and  after  the  deed  was  made  would  seem  to  call  for  evidence  in  rebuttal,  either 
contradicting  them,  or  explaining  why  and  under  what  circumstances  they  were 
made;  and  also  showing  with  some  degree  of  definiteness  and  fullness  how  he 
became  indebted  to  his  wife  in  the  sum' of  ^2,500;  where  she  obtained  that 
sum;  and  what  he  did  with  it.  The  paucity  of  evidence  in  this  connection  is 
noticeable. 

It  is  in  evidence  what  the  defendant  said  about  making  the  assignment 
after  it  was  made.  It  is  contended  that  such  evidence  is  not  competent.  We 
think  it  is.  Swank  is  still  a  party  to  this  action,  and  though  ordinarily  the 
statements  of  a  defendant,  after  an  assignment  is  made»  cannot  be  offered 
against  the  assignee,  they  certainly  can  be  against  the  defendant  himself. 
Kayser  v.  Heavenrich,  6  Kan.  324;  Hait grove  v.  MilUngton,  8  Kan.  480; 
Thompson  v.  McEioen,  24  Kan.  757.  After  the  assicrnnient  the  defendant 
said  tliat  he  was  solvent,  and  was  able  to  pay  every  dollar  of  his  indebtedness, 
and  then  have  several  thousand  dollars  left;  but,  by  sonie  questions  asked  him 
by  Mr.  Buck,  the  traveling  salesman  of  Tootle,  Hanna  &  Co.,  he  believed  they 
would  attach  his  stock,  and  he  made  the  assignment  to  get  ahead  of  tliem. 

It  is  also  in  evidence,  and  undisputed,  that  about  the  time  the  assignment 
was  made  Swank  handed  Bartells  8400  or  8500  in  cash,  and  a  check  on  the 
bank;  and  that  Bartells  kept  8125  for  expenses,  and  handed  the  balance  back 
to  the  defendant.  An  assignment  of  property  for  the  benefit  of  creditors, 
where  a  part  of  the  property  not  exempt  is  retained  by  the  defendant  for  him- 
self, is  not  a  hojiaflde  assignment.  Kayser  v.  Heacenrich^  supra;  Clark  v. 
Robhins,  8  Kan.  574.  There  are  many  other  incidents  connected  with  the 
matter  that  do  not  appear  to  show  good  faith,  but  it  would  be  profitless  to 
discuss  them.  AVe  recommend  that  the  order  dissolving  the  attachment  be 
reversed. 

Per  Curiam.    It  is  so  ordered;  all  the  justices  concurring. 
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(40  Kan.  12S) 

Cabn  et  oL  V.  Records.    Bennett  et  aX.  v.  Saxb,    Tootle  et  al.  v.  Saicb. 
(SupreTne  C(mrt  of  Krnisas.    October  6, 1888.) 
Error  to  district  court,  Barber  county;  C.  W.  Eiiis,  Judge. 

A.  L.  Noble,  Chester  L  Long,  ard  /.  X).  McFarland,  for  plaintiff  in  error.    Elli8  A 
Overatreet,  David  Overmeyer,  and  Denton  A  Jones,  for  defendant  in  error. 

Per  Curiam.    Upon  the  authority  of  the  f  oregoipg  opinion  the  orders  dissolving  the 
attachments  in  said  cases  will  also  be  reversed. 


(40  Kan.  96) 

State  ex  rel.  Bbadford,  Atty.  Gen.,  v.  Western  Irrigating  Canal  Co. 
(Supreme  Covrt  of  Kansas.    October  6, 1888.) 

Corporations — ^Powers — Sale  of  Property. 

An  irrigating  company,  incorporated  under  the  laws  of  the  state,  to  construct 
and  operate  a  cana]  for  irrigation,  water-works,  and  manufacturing  purposes,  has 
the  power,  with  the  assent  of  its  stockholders,  to  sell  and  convey  to  another  irrigat- 
ing corporation  its  right  of  way,  canal,  personal  and  real  propert^r,  if  the  same  is 
done  in  good  faith,  and  not  for  the  purpose  of  delaying  or  defrauding  creditors. 

iSifUdbus  by  the  Court.) 

Original  proceeding  in  quo  warranto. 

On  May  16,  1887,  the  state  of  Kansas,  upon  the  relation  of  Hon.  S.  B.  Brad- 
ford, the  attorney  general,  filed  its  petition  in  this  court  against  the  AVestern 
Irrigating  Canal  Company,  praying  that  the  company  be  required  to  show  by 
what  aut-hority  it  holds,  possesses,  and  assumes  to  exercise  the  powers,  privi- 
leges, and  franchises  granted  to  the  Enterprise  Irrigating  Company;  and  that 
the  plaintiff  have  judgment  of  ouster  against  the  defendant  in  the  further  ex- 
ercise of  such  powers,  privileges,  and  franchises;  and  that  the  company  be  de- 
clared by  the  judgment  of  this  court  to  be  incapable  of  exercising  the  same. 
On  July  1,  1887,  the  defendant  filed  its  answer,  alleging  "thftt  the  supreme 
court  of  the  state  of  Kansas  ought  not  to  take  jurisdiction  in  this  case,  for  the 
reason  thatno  public  question  is  involved  therein;  that  this  suit  was  instituted 
at  the  request  and  suggestion  of  the  attorneys  of  one  A.  T.  SouIe,who  is  the 
principal  owner  of  tlie  Eureka,  Union,  and  so-called  Low-Line  irrigating 
canals;  that  the  canjils  of  this  defendant,  and  of  the  said  A.  T.  Soule,  come 
into  competition  with  each  other,  and  the  said  A.  T.  Soule  is  attempting  to 
monopolize  the  entire  irrigating  business  of  Ford  county,  and  as  a  part  of  his 
said  design  to  monopolize  the  irrigating  business,  as  aforesaid,  he  is  endeavor- 
ing by  all  means  in  his  power  to  obstruct,  hinder,  and  delay  this  defendant  in  the 
constrfiction  of  its  canal ;  that,  in  order  to  protect  its  rights,  the  defendant, 
prior  to  the  institution  of  this  suit,  brought  a  suit  in  the  district  court  of  Ford 
county  against  the  Low-Line  Canal  Company,  one  of  the  companies  above 
named,  which  is  now  pending  and  undetermined;  that  it  was  upon  the  rep- 
resentation and  statements  of  the  said  Soule  and  his  attorneys  that  the  attor- 
ney general  was  induced  to  bring  this  suit,  and  the  institution  thereof  is  one 
of  the  means  used  by  the  said  A.  T.  Soule  to  hinder,  delay,  annoy,  and  oppress 
this  delendant,  and  that  the  matters  involved  in  this  suit  are  solely  matters  of 
private  interest  between  this  defendant  and  the  said  A.  T.  Soule,  and  not  of 
a  public  nature.  Defendant  therefore  asks  the  supreme  court  to  dismiss  said 
suit.  Further  answering,  the  defendant  denies  that  it  has  assumed  or  pre- 
tended as  of  right  to  possess  or  use,  pursuant  to  a  purchase,  the  franchise  of 
the'Enterprise  Irrigating  Company;  denies  that  it  is  now  unlawfully  exercising 
or  in  any  manner  using  the  powers,  privileges,  or  franchises  of  the  said  En- 
terprise Irrigating  Company;  denies  that  It  has  attempted,  by  purchase  or 
otherwise,  to  succeed  to  tlie  franchises  authorized  by  law  to  be  exercised  by 
the  said  Enterprise  Irrigating  Company;  denies  that  it  is  usui*ping,  intruding 
into,  or  is  unlawfully  holding  or  exercising  any  franchise  whatever.  And, 
further  answering,  defendant  says  it  has  no  knowledge  or  information  of  the 
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existence  of  a  corporation  named  the  Enterprise  Irrigating  Company,  or  that 
any  such  company  ever  existed  in  the  state  of  Kansas,  or  at  any  other  place. 
Trial  had  at  the  June  sitting  of  the  court  for  1888.  At  the  time  of  the  hear- 
ing, the  following  stipulntlon  was  filed  by  the  parties,  omitting  court  and 
title:  '*It  is  hereby  stipulated  and  agreed  between  the  plaintiff  and  defendant 
herein  that,  after  the  incorporation  of  the  Enterprise  Irrigating  Company,  de- 
fendant, said  company  proceeded  to  acquire  a  right  of  way,  for  its  irrigating 
ditch  or  canal,  along  the  route  indicated  upon  its  profile  and  map,  which  was 
made  and  filed  as  in  such  cases  provided  by  law,  and  that  said  company  pro- 
cured such  right  of  way  for  nearly  or  quite  the  entire  proposed  length  of  its 
said  canal;  that  the  route  of  said  canal  lay  mostly  along  and  across  the  public, 
unoccupied  lands  of  the  United  States,  and  that  the  right  of  way  over  the 
same  was  acquired  by  said  company  (with  the  exception  of  a  few  pieces  pur- 
chased) under  and  by  virtue  of  the  laws  of  the  United  States,  aud  the  rules 
and  regulations  of  the  commissioner  of  the  central  land-office,  enacted  and  es- 
tablislied  for  the  purpose  of  conferring  a  riglit  of  way  over  the  public  lands  for 
such  irrigating  canals  or  ditches;  and  that  said  Enterprise  Company  had  so 
acquired  its  right  of  way  over  the  public  domain,  and  across  certain  part  of 
entered  lands  for  the  entire  length  of  the  proposed  ditch,  to-wit,  about  24 
miles,  prior  to  the  execution  of  its  deed,  attempting  to  convey  its  riglit  of  way, 
etc.,  to  the  Western  Irrigating  Canal  Company.  And  it  is  further  stipulated 
and  agreed  that  the  route,  line,  and  profile  of  the  Western  Irrigating  Canal 
Company  is  practically  the  same  as  that  laid  out  and  proposed  by  the  said 
Enterprise  Irrigating  Company,  and  which  is  attempted  to  be  conveyed  by  the 
said  Enterprise  Company  by  said  deed  to  the  Western  Irrigating  Company. 
It  is  further  agreed  that,  after  the  execution  of  the  deed  herein  referred  to, 
the  Western  Irrigating  Canal  Company  took  possession  of  the  property  and 
right  of  way  of  the  Enterprise  Company,  and  commenced  work;  and  that  said 
Western  Company  has  since  performed  the  larger  part  of  the  work  done,  and 
the  improvements  at  this  time  are  worth  about  $6,000."  A  deed  was  also 
offered  in  evidence  by  the  plaintiff,  showing  that  on  the  11th  day  of  Decem- 
ber, 1886,  the  Enterprise  Irrigating  Company  sold,  conveyed,  and  quitclaimed  to 
the  Western  Irrigating  Canal  Company,  for  the  sum  of  $10,000,  its  right  of 
way,  together  with  its  canal  or  ditch;  and  also  all  of  its  franchises,  rights,  in- 
terests, and  property  of  every  nature,  kind,  and  description  whatsoever. 

S.  B,  Bradford,  Atty.  Gen.,  M,  W.  Sutton,  and  Waters  <&  Chase^  for 
plaintiff.    Frankey  cfc  McQarry,  for  defendant. 

HoRTON,  C.  J.,  {after  stating  the  facts  as  above,)  It  is  claimed  t!hatthe 
Enterprise  Irrigating  Company,  even  if  its  stockholders  desired  it,  had  no 
right  to  sell  all  of  its  property,  surrender  its  franchises,  and  terminate  its  ex- 
istence, without  the  assent  of  the  state.  Therefore  that  the  Western  Irrigat- 
ing Canal  Company  could  not  execute  the  powers,  privileges,  and  franchises 
granted  to  the  Enterprise  Company.  For  the  purposes  of  this  case  we  assume 
this  to  be  true,  and  that  so  much  of  the  deed  of  December  11,  1886,  as  at- 
tempts to  transfer  and  convey  the  franchises  of  the  Enterprise  Company,  is 
wholly  void;  and  yet  we  do  not  think  the  plaintiff  is  entitled  to  its  judgment 
of  ouster  in  this  action.  The  Enterprise  Company  was  organized  under  the 
laws  of  the  state,  and  had  the  power,  during  its  existence  as  a  corporation, 
"to  hold,  purchase,  mortgage,  or  otherwise  convey  such  real  and  personal  es- 
tate as  the  purposes  of  the  corporation  should  require.  *  *  *  Also  to  enter  (nto 
any  obligation  or  contract  essential  to  the  transaction  of  its  ordinary  affairs. " 
Section  11,  c.  23,  Comp.  Laws  1885.  See,  also,  the  general  provisions  of 
chapter  23,  Comp.  Laws  1885,  relating  to  private  corporations.  The  word 
"franchise"  is  generally  used  to  designate  a  right  or  privilege  conferred  by 
law.  What  is  called  "the  franchise  of  forming  a  corporation"  is  really  but  an 
exemption  from  the  general  rule  of  the  common  law  prohibiting  the  formation 
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of  corporations.  All  persons  in  this  state  have  now  the  right  of  forming  cor- 
porate associations,  upon  complying  with  the  simple  formalities  prescribed  by 
the  statute.  The  right  of  forming  a  corporation,  and  of  acting  in  a  corporate 
capacity,  under  the  general  incorporation  laws,  can  be  called  a  franchise  only 
in  the  sense  in  which  the  right  of  forming  a  limited  partnerahip,  or  of  execut- 
ing a  conveyance  of  land  by  deed,  is  a  franchise.  2  Mor.  Priv.  Corp.  §  923. 
Even  if  the  Enterprise  Company  had  attempted  so  to  do,  it  could  not,  we  sup- 
pose, sell  or  convey  its  corporate  name,  or  its  right  to  maintain  and  defend 
judicial  proceedings,  or  to  make  and  use  a  common  seal.  It  is  not  essential  to 
the  existence  of  a  corporation  that  it  should  possess  property.  Its  legal  exist- 
ence, therefore,  is  not  necessarily  determined  by  the  deed  or  its  attempted  con- 
veyance. Its  franchises  remained,  although  the  corporation  may  have  con- 
veyed all  its  property.  There  is  no  stockholder  or  creditor  intervening  or  ob- 
jecting. Therefore  we  are  not  called  upon  to  consider  the  rights  of  such 
parties.  There  is  no  complaint  that  the  property  of  the  Enterprise  Company 
was  not  properly  acquired,  and  that  the  corporation  legally  owned  it.  The 
power  to  sell  or  dispose  of  the  same  necessarily  attached  as  an  incident  to  the 
ownership.  If  the  corporation  could  convey  a  part,  it  could  convey  all,  if  its 
stockholders  assented,  and  its  creditors,  if  it  had  any,  did  not  interfere  or  ob- 
ject. It  may  be  that  the  business  of  the  Enterprise  Company  had  proved  un- 
profitable, and  rendered  it  necessary  to  dispose  of  its  property,  and  wind  up 
the  concern,  as  the  only  means  of  avoiding  insolvency.  It  may  have  been 
necessary  to  sell  the  whole  of  its  property  in  order  to  raise  means  to  pay  its 
debts  and  avoid  a  sacrifice  by  forced  sale.  In  either  event,  the  sale  and  con- 
veyance of  the  property,  with  these  objects  in  view,  would  be  a  lawful  pur- 
pose of  the  corporation.  Ditch  Co.  v.  Zellerhach,  37  Cal.  643;  Manufactur- 
ing Co.v,  Bank,  119  U.  S.  191.  7  Sup.  Ct.  Rep.  187;  Toum  v.  5anA,  2  Doug. 
(Mich.)  530;  Manvfactoi^  v.  Langdon^  24  Pick.  49.  A  private  person  could 
make  a  transfer  of  all  his  property,  if  it  was  done  bona  fide,  Now,  the  En- 
terprise Cpmpany  possessed  all  of  the  powers  of  a  private  person  in  regard  to 
the  disposition  of  its  property.  It  had  the  absohiteju^  disponendi.  The 
route  and  profile  of  the  Western  Irrigating  Canal  Company  is  practically  the 
same  as  that  laid  out  and  proposed  by  the  Enterprise  Company. .  The  Western 
Company,  under  the  statute,  has  full  power  to  purchase  and  hold  real  and  per- 
sonal estate  for  the  purposes  of  the  corporation.  Therefore  the  Western  Com- 
pany was  acting  for  the  benefit  of  its  stockholders  when  it  purchased  and  took 
possession  of  the  right  of  way  of  the  Enterprise  Company,  and  in  purchasing 
and  taking  possession  of  such  property  it  was  carrying  out  the  purposes  of  its 
corporation.  Under  its  charter,  it  had  the  power  to  excavate  and  construct 
an  irrigating  canal,  commencing  at  some  point  in  section  35,  in  township  27 
south,  of  range  22  west,  on  the  north  bank  of  the  Arkansas  river,  in  Ford 
county,  Kan.,  with  dam  and  such  lateral  ditches  as  It  deemed  necessary  for 
irrigation,  water-works,  and  manufacturing  purposes.  Upon  the  agreed 
statement  of  facts,  and  the  evidence  produced  upon  the  trial,  the  Western 
Canal  Company  is  only  exercising  the  powers,  privileges,  and  franchises  con- 
ferred by  its  charter  of  November  26,  1886.  In  taking  possession  of  and  in 
using  the  property  purchased  of  the  Enterprise  Company  it  exercises  its  own 
rights  and  privileges.  Again,  all  of  the  franchises  of  the  Enterprise  Company 
have  been  extinguished  by  the  state  in  an  action  brought  in  this  court  for  that 
purpose.  The  state  has  resumed  its  franchises,  and  that  company  is  no  longer 
in  existence.  Therefore  the  Western  Canal  Company  cannot  exercise  the 
powers,  privileges,  and  franchises  granted  the  Enterprise  Company,  because 
they  have  been  taken  away  by  the  state,  and  the  latter  company  has  no  fran- 
chises to  be  exercised  by  any  person  or  corporation.  Further,  if  the  deed  from 
the  Enterprise  Company  to  the  Western  CJompany  transfers  and  conveys  noth- 
ing, as  it  is  alleged,  then,  of  course,  there  is  nothing  to  complain  of.  If  the 
Western  Company  has  not  obtained  any  right  or  title  to  the  public  domain 
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over  which  its  ri{(ht  of  way  is  laid  out,  the  state  has  no  cause  of  action  there- 
for. Judgment  will  be  rendered  in  favor  of  the  defendant  for  all  costs.  All 
the  justices  concurring. 


(40  Kan.  61) 

Illingsworth  et  aL  v,  Stanley  et  al. 
{Supreme  Court  of  Kansas.    October  6, 1888.) 
1.  Appeal—Review — Matters  not  Apparent  on  Record. 

Where  the  record  recites  that  a  motion  was  made  for  a  new  trial,  and  overruled, 
but  does  not  contain  a  copy,  nor  show  upon  what  ground  it  was  based,  this  court 
cannot  say  whether  the  district  court  erred  in  overruling  the  motion,  and  there- 
fore all  questions  occurring  at  the  trial  are  excluded  from  consideration  in  this 
court. 
a.  Quieting  Title— Pleading — Petition. 

The  petition  filed  in  this  case  was  sufficient  to  sustain  the  judgment.* 
(Syllabus  by  Holly  C.) 

Commissioners'  decision.  Error  to  district  court,  Coffey  county;  Gharlbs 
B.  Graves,  Judge. 

Kellogg  &  Sedgwick,  for  plaintiffs  in  error.  Silas  Fearle,  for  defendant 
in  error. 

Holt,  C.  This  action  was  tried  at  the  April  term,  1886,  of  the  Coffey  dis- 
trict court,  by  the  court,  without  the  intervention  of  a  jury,  ft  found  gen- 
erally for  the  plaintiffs  below.  The  defendants  bring  the  case  here  for  re- 
view. They  filed  a  motion  in  the  court  below  for  a  new  trial,  which  was 
overruled,  but  the  motion  is  not  embodied  in  the  case  made,  nor  are  the 
grounds  set  forth  therein  shown.  We  therefore  cannot  consider  any  of  the 
errors  that  arose  during  the  trial.  Ercin  v.  Monis,  26  Kan.  664.  The  only 
question  which  we  can  consider  is  whether  the  petition  states  a  cause  of  ac- 
tion sufficient  to  sustain  the  judgment  rendered  in  this  action.  The  relief 
sought  was  to  quiet  the  title  of  plaintiff  to  the  land  described.  The  petition 
states  that  Mary  J.  Illingsworth,  through  her  agent,  George  N.  Illingsworth, 
sold  435  acres  of  land  to  plaintiffs.  At  the  time  of  sale  a  deed  was  given  for 
155  acres,  and  the  certificates  of  sale  of  school  land  for  200  acres  more  were 
assigned.  Six  hundred  dollars  of  the  purchase  price  was  reserved,  because 
the  certificates  of  sale  of  80  acres  were  not  at  hand  at  the  time  of  the  trans- 
action. An  agreement  in  writing  was  entered  into  between  the  parties  to 
the  effect  that  when  these  certificates  of  sale,  or  their  duplicates,  should  be 
produced  and  assigned,  the  $600  should  be  paid  over.  There  was  a  misde- 
scription of  the  certificates  of  sale  mentioned  in  the  agreement.  The  missing 
certificates  were  for  the  S.  J  of  the  N.  W.  J  of  section  16,  town  22,  and  ran^e 
15,  but  were  .described  as  being  for  the  N.  ^  of  said  quarter  section.  The 
^0  acres  of  school  land  were  purchased  by  one  Puffer,  but  before  the  time  of 
this  sale  to  plaintiffs  he  had  assigned  the  certificates  of  sale  to  Mary  J.  Illings- 
worth. The  plaintiffs  took  possession  of  the  whole  435  acres,  which  were  in- 
closed, and  brought  action  to  quiet  title,  alleging  that  they  were  the  owners, 
and  tliat  defendants  claimed  some  estate  and  interest  in  the  real  estate  de- 
scribetl  adverse  to  the  interest  of  plaintiffs.  It  is  claimed  there  is  no  allega- 
tion in  the  petition  that  Mary  J.  Illingsworth  was  the  owner  of  the  land  de- 
scribed in  plaintiff's  petition.  It  contains  an  allegation  that  the  laud  was 
sold  by  her  to  plaintiffs.  Further,  that,  in  a  contract  for  sale  executed  by 
her,  she  described  the  land  as  "my  farm  of  435  acres."  Again,  it  is  stated, 
that  plaintiff  learned  from  George  N.  Illingsworth  the  nature  of  her  title 
to  each  tract  of  the  whole  farm;  which  statements,  it  is  again  averred,  were 
made  by  George  N.  Illingsworth  at  the  final  consummation  of  the  trade,  and 

'Concerning  the  sufficiency  of  the  pleadlDgs^  and  the  necessity  of  plaintiffs  posses- 
sion in  suits  to  quiet  title,  see  Gage  v.  Curtis,  (111.)  14  N.  E.  Rep.  30,  and  note;  Ely  v. 
Railroad  Co.,  (Ariz.)  ante^  6,  and  note. 
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at  the  time  he  repeated  that  the  title  of  Mary  J.  Illingsworth  to  the  80  acres 
of  school  land,  for  which  certifiCHtes  of  sale  could  not  then  be  found,  was  ob« 
tained  through  one  George  Puffer,  who  was  the  original  purchaser.  The  alle- 
gations of  the  petition  are  sufficient  to  sustain  the  judgment.  We  therefore 
recommend  that  the  judgment  be  affirmed. 

Feb  Cukiam.    It  is  so  ordered;  all  the  justices  concurring. 

(40  Kan.  41) 

Beynolds  V.  Neijson. 

(Supreme  Court  of  Kansas,    October  6, 1888.) 

Bhbbitts  jlkd  Cokbtables — Failubb  to  Rbtubn  Pbooess-— Ambrcembnt— Jttbisdio- 

TION. 

Where  a  judgment  is  rendered  in  one  connty,  and  an  execution  is  issued  thereon 
to  the  shenft  of  another  county,  and  such  sheriff  fails  to  return  the  execution,  as 
required  by  law,  proceedings  to  amerce  such  sheriff  can  be  maintained  only  in  the 
court  out  of  whion  the  execution  was  issued. 
{Syllabus  hy  Clogston^  C) 

Commissioners^  decision.  Error  to  district  court,  Barber  county;  C.  W. 
Ellis,  Judge. 

This  was  a  proceeding  commenced  by  Frank  Reynolds  to  amerce  Charles 
D.  Nelson,  as  sheriff  of  Barber  county.  Hearing  by  the  court,  and  judginent 
for  the  defendant.  Plaintiff  now  brings  the  case  here  for  review.  On  the 
20th  day  of  August,  1886,  the  clerk  of  the  district  court  of  Hamilton  county, 
Kan.,  issued  an  execution  of  that  date,  directed  to  the  sheriff  of  Barber 
county;  which  execution  was  received  by  Charles  D.  Nelson,  as  sheriff  of 
Bai'ber  county,  on  the  28th  day  of  August,  1886.  This  execution  was  retained 
by  the  sheriff;  and  afterwards,  on  the  22d  day  of  October,  1886,  plaintiff  in 
error  filed  his  motion  in  the  district  court  of  Barber  county  to  amerce  the  de- 
fendant, as  sheriff  of  said  county  of  Barber,  for  his  failure  to  return  the  exe- 
cution to  the  district  court  of  Hamilton  county  within  60  days  from  the  date 
of  its  issue.  It  was  agreed  in  the  court  below  that  the  sheriff  had  not  made 
his  return  within  60  days,  and  no  return  was  made  up  to  the  hearing  of  this 
motion.  The  defendant,  for  an  answer,  alleged  that  at  no  time  after  the  issu- 
ing^of  said  execution  did  the  judgment  debtor  have  property  upon  which  said 
execution  could  have  been  levied. 

Denton  d-  Jones^  for  plaintiff  in  error.  Sample  &  Long^  for  defendant  in 
error. 

Clogston,  C,  (after  stating  the  facts  as  above.)  But  one  question  is  pre- 
sented in  this  record  which  we  will  notice.  Did  the  district  court  of  Barber 
county  have  jurisdiction  to  hear  and  determine  the  motion  to  amerce  the  sher- 
iff of  Barber  county  for  failure  to  return  the  execution  issued  out  of  the  dis- 
trict court  of  Hamilton  county?  This  court  held  in  Fisher  v.  Franklin,  38 
Kan.  251,  16  Fac.  Rep.  341,  that  the  district  court  of  Shawnee  county,  out  o£ 
which  an  execution  issued  to  the  sheriff  of  Sedgwick  county,  had  jurisdiction 
to  hear  and  determine  the  motion  to  amerce  the  sheriff  of  Sedgwick  county 
for  his  failure  to  return  the  execution  within  60  days.  We  think  that  is  de- 
cisive of  this  case.  The  jurisdiction  is  vested  in  some  court,  and  we  think 
properly  vested  in  the  court  out  of  which  the  execution  issued.  This  proceed- 
ing is  in  thenatureof  a  penalty;  an  amercement  for  failure  to  return  the 
process  of  the  court  out  of  which  it  issued;  and  that  court  alone,  we  think, 
ought  to  have  the  exclusive  jurisdiction  to  determine  that  question.  If  it 
was  an  action  against  the  sheriff  for  damages  for  failure  to  return  execution 
or  other  process  issued  by  the  coui*t,  in  that  case  we  think  the  jurisdiction 
would  be  in  the  county  where  the  sheriff  resides,  and  not  in  the  county  to 
which  the  process  was  to  be  returned;  but  in  an  action  of  this  character,  ip. 
v.l9p.no.l2— 23 
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the  nature  of  a  penalty,  and  upon  motion,  it  should  be  made  in  the  county 
where  the  execution  issued.  Each  court  ought  to  have  the  control  of  its  own 
process,  and  ought  to  have  the  right  to  punish  for  contempt,  for  failure  to 
perform  its  demands,  or  the  refusal  or  neglect  to  return  its  process  in  time. 
If  tins  authority  be  denied  to  the  court,  then  it  would  have  no  power  to  pro- 
tect itself  against  such  neglect  and  misconduct'.  See  Cox  v.  Ross^  56  Miss. 
481;  Tapp  v.  Bonds,  hi  Miss.  281;  Murfree,  Sher.§  1055;  Fay  Y.JEdmiston, 
28  Kan.  105.  We  therefore  recommend  that  the  judgment  of  the  court  below 
be  affirmed. 

PsR  Curiam.    It  is  so  ordered;  all  the  justices  concurring. 

(iO  Kan.  64) 

Burlington  Ins.  Co.  ©.  McLeod. 
(Bupreme  Court  of  Kansas.    October  6, 1888.) 

Vbnub  nr  Civil  Actions — Chanob  of  Venob — Judge — ^Disqualifioation. 

It  is  error  for  a  trial  court  not  to  grant  an  application  for  a  change  of  the  place 
of  trial  of  a  cause,  in  which,  on  a  former  triali  the  presiding  judge  had  been  a  ma- 
terial witness  for  one  of  the  parties  to  the  action. 

iSyUabus  by  Simpson^  C.) 

Commissioners^  decision.  Error  to  district  court,  Marshall  county;  E. 
Hutchinson,  Judge. 

Lowe  &  Smith,  lor  plaintiff  in  error.  W.  A,  Calderhead,  for  defendant  in 
error. 

Simpson,  C.  This  is  the  second  time  that  this  case  has  appeared  in  this  court. 
On  its  first  appearance,  in  34  Kan.  189,  8  Pac.  Rep.  124,  (which  see  for  state- 
ment of  facts,)  it  was  decided  "that  what  are  reasonable  expenses  incurred 
hy  the  company  in  taking  a  risk  is  a  question  of  fact  for  tlie  jury,  and  not 
a  question  of  law  for  the  court. "  "And  if  any  of  such  reasonable  expenses  are 
included  in  the  •  short  rates  *  they  are  not,  in  addition  to  the*  short  rates,'  to 
be  retained  by  the  company  as  expenses."  On  tlie  second  trial  the  questtou 
was  submitted  to  the  jury,  and  they  find  specifically  in  answer  to  the  seventh 
particular  question  submitted,  that  the  term  "sliok  rates"  in  the  policies  of 
insurance  issued  by  the  company  to  the  defendant  in  error  ihchides  all  jbx- 
penses  incurred  by  the  company  in  taking  the  risk.  Of  course,  this  finding 
is  the  exasperating  fact  in  the  case,  and  is  the  real  point  of  attack  in  this  pro- 
ceeding in  error.     In  support  of  these  proceedings  in  error  it  is  contended: 

1.  That  the  trial  court  erred  in  overruling  the  application  of  the  company 
for  a  change  of  venue,  based  on  the  fact  that  the  judge  had  been  a  witness 
on  a  former  trial  of  this  cause,  and  had  sworn  that  the  words  "short  rates  and 
all  expenses,"  when  used  in  an  insurance  policy,  did  not  mean  anything  more 
than  is  expressed  in  the  words  "short  rates,"  or,  to  express  it  affirmatively, 
that  the  term  "short  rates,"  as  used  in  an  insurance  policy,  includes  all  ex- 
penses incurred  by  the  company  in  taking  the  risk.  It  is  said  that  the  fact 
that  the  judge  was  a  witness  on  the  first  trial,  and  that  he  gave  evidence  at 
that  trial  on  a  fact  about  which  there  was  much  controversy  on  the  second 
trial,  at  which  he  presided,  renders  him  disqualified  to  sit  on  the  second  trial, 
under  section  56,  Civil  Code.  The  fact  that  the  presiding  judge  at  the  sec- 
ond trial  had  testified  as  a  witness  on  the  first  trial  about  one  of  the  most 
material  and  most  stubbornly  contested  issues  of  fact  distinguishes  this  case 
from  that  of  Gray  v.  Crockett,  35  Kan.  71,  10  Pac.  Rep.  452,  and  the  author- 
ities therein  cited,  and  presents  a  different  phase  of  the  question;  and  yet 
much  that  is  said  in  the  reported  case  bears  strongly  on  this.  It  is  said,  in 
the  case  of  Gray  v.  Crockett,  "that  it  is  now  well  settled  that  the  same  per- 
son cannot  be  both  witness  and  judge  in  a  cause,"  and  from  this  is  deduced 
the  rule  that,  where  a  judge  is  a  material  and  necessary  witness  in  a  ease,  he 
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is  disqualified  to  sit.  This  language  is  used  with  reference  to  an  order  made 
by  the  district  court  of  Wyandotte  county,  directing  the  trial  of  a  caase  pend- 
ing in  that  court  to  be  had  in  the  district  court  of  Douglas  coanty,  on  an  ap- 
plication supported  by  an  affidavit  that  the  judge  of  the  district  court  of  Wy- 
andotte county  was  a  material  witness  on  the  trial  for  one  of  the  parties  to 
the  action.  The  order  changing  the  place  of  trial  was  affirmed  principally 
upon  the  ground  that  the  judge  who  made  tiio  order  had  personal  knowledge 
as  to  whether  or  not  he  was  a  material  witness,  and  his  order  would  naturally 
imply  that  he  had.  In  that  case  the  affidavit  of  one  of  the  parties,  and  the 
Implication  from  the  order  of  the  judge,  were  sufficient  to  establish  the  dis- 
qualification, and  justify  the  order  changing  the  place  of  trial.  Here  the  fact 
is  established,  directly  and  positively,  that,  on  a  former  trial  of  the  case,  the 
judge  was  an  important  and  material  witness,  and  gave  evidence  as  to  one  of  the 
controlling  issues.  We  think  the  facts  in  this  case  present  a  better  established 
and  more  satisfactory  basis  for  an  application  of  the  rule  that  'Hhe  same  per- 
son cannot  be  both  witness  and  judge  in  a  cause"  than  the  reported  case. 
We  are  disposed  to  adhere  inflexibly  to  the  letter  and  spirit  of  the  rule,  and  in- 
exorably apply  it  whenever  called  upon,  because  we  conceive  it  to  be  in  the  in- 
terests of  justice,  of  fair  and  impartial  trials,  and  a  remove  from  all  tempta- 
tion. Our  ruling  in  this  respect,  however,  is  not  to  be  construed  as  any  re- 
flection on  the  able  and  upright  judge  who  tried  the  c^ise.  He  undoubtedly 
felt  that  he  could  be  impartial  as  to  the  parties  in  the  action,  and  hold  the 
scales  of  justice  evenly  balanced  between  them;  but  the  safer  course,  the 
better  way,  is  to  remove  trial  judges  from  all  temptation,  and  relieve  them 
from  all  suspicion  or  criticism,  by  adopting  and  enforcing  an  unyielding  rule 
in  the  state  that  he  who  has  been  or  is  to  be  a  material  witness  in  a  cause 
cannot  preside  at  the  trial  thereof.  The  refusal  of  the  court  to  change  the 
place  of  trial  for  the  reason  shown  on  the  application  is  one  of  that  class  of 
errors  for  which  the  case  must  be  reversed,  and  as  it  has  been  here  once  be- 
fore, and  will  probably  come  once  again,  we  will  notice  all  the  other  assign- 
ments oi  error. 

2.  It  is  contended  that  the  court  erred  in  permitting  the  witnesses  Brough- 
ton,  Koester,  Berry,  and  Fulton  to  tei^tify  as  to  the  custom  of  the  insurance  com- 
panies they  represent  as  agents,  in  the  cancellation  of  policies,  and  as  to  the 
meaning  of  the  term  "short  rate,"  as  used  in  policies,  and  as  to  whether  the 
words  "  short  rates"  include  all  the  expenses  of  taki  ng  the  risk.  They  had  acted 
for  years,  some  longer  than  others,  as  local  agents  for  various  insurance  com- 
panies, largely  in  taking  what  is  called  "commercial  or  town  property  risks;** 
to  a  limited  extent,  in  writing  farm  risks.  It  seems  to  us  that  they  were  quali- 
fied to  testify  on  these  subjects,  and  that  the  court  did  not  err  in  permitting 
them  to  do  so.  The  weight  to  be  given  evidence  of  this  character  is  left  to 
the  jury,  but  they  ought  to  be  governed  by  those  general  considerations  that 
control  the  courts.  The  length  of  time  a  witness  is  engaged  in  the  business, 
the  amount  of  business  transacted,  and  those  thousand  and  one  things  that 
tend  to  impress  those  who  listen  to  the  evidence,  as  to  the  character,  fairness, 
and  ability  of  the  witness,  determine  for  themselves  in  the  mind  of  an  impar- 
tial juror  the  weight  to  be  given  the  evidence.  These  same  influences  oper- 
ate on  the  mind  of  the  trial  judge  when  he  is  called  upon  to  weigh  the  evidence 
and  review  it  on  a  motion  for  a  new  trial.  These  remarks  were  upon  the 
theory  that  the  witness  mentioned  expressed  opinions;  but  the  better  view  of 
the  evidence  is  probably  (when  it  is  fairly  considered)  that  they  testified  to 
the  fact  that  the  companies  represented  by  them  only  retained  the  amount 
specified  in  the  tables  as  "short  rates,"  when  they  canceled  policies  on  the  ap- 
plication of  the  assured,  and  that  these  short  rates  included  all  expenses  in 
taking  the  risk.  A  statement  of  this  character  from  the  local  agents  of  quite 
a  large  number  of  Insurance  companies  doing  business  in  this  state  tends  to 
prove  one  of  the  affirmative  issues  in  the  case,  as  defined  by  this  court  in  its 


Digitized  by 


Google 


866  PACIFIC  EEPOHTER.  [Kau. 

former  decision;  that  is,  whether  the  expenses  in  taking  the  risk,  or  a  por- 
tion of  them,  are  included  in  the  item  designated  ns  "short  rates, ''  and  for  thia 
purpose  it  was  certainly  admissible.  The  difficulty  in  the  minds  of  counsel 
for  plaintiff  in  error  is  that,  notwithstanding  the  declaration  of  this  court, 
they  still  insist  that  *' short  rates  and  all  expenses  incurred  in  taking  the 
risk"  necessarily  means  a  sum  in  addition  to  that  shown  by  the  tables  to  be 
shoii;  rates,  and  with  that  view  discuss  and  determine  the  question  of  the  ad- 
missibility of  this  evidence. 

3.  The  three  instructions  complained  of  were  all  properly  refused.  They 
sought  to  have  the  court  instruct  the  jury  that,  before  the  plaintiff  could  re- 
cover, he  must  not  only  have  paid  the  short  rates,  but,  in  addition,  all  the 
expenses  incurred  by  the  defendant  in  taking  the  risk,  when  the  question 
that  the  jury  were  to  try  and  determine  by  the  decision  of  this  court  was 
whether  these  expenses  were  included  in  the  short  rates  or  not.  In  no  pos- 
sible view  ought  these  instructions  to  have  been  given.  For  the  error  in  the 
ruling  of  the  court,  refusing  to  change  the  place  of  trial,  the  cause  is  reversed 
and  remanded,  with  instructions  to  grant  a  new  trial. 

By  the  Court*    It  is  so  ordered;  all  the  justices  concurring. 

(40  Kan.  18) 

Davis,  Sheriff,  v,  McCarthy. 
(Swiweine  Court  of  Kansas,    October  6, 1888.) 

Fraudulent  Convetances-^Knowledob  and  Intent  of  Grantee. 

Where  a  creditor  purchases  a  stock  of  goods  of  a  failing  debtor,  and,  in  addition 
to  the  settlement  of  the  claim  due  him  from  said  debtor,  pays  said  debtor  a  part  of 
the  purchase  price  for  said  ^oods  in  money,  with  full  knowledge  of  his  insolvency, 
and  also  with  the  intent  to  hinder  or  delay  his  other  creditors  from  collecting  claims 
due  them  from  such  debtor,  held  such  sale  is  void.^ 

{Syllabus  by  Clogston,  C.) 

Commissioners'  decision.  Error  to  district  court,  Jefferson  county;  Egb- 
ert Crozier»  Judge. 

This  was  an  action  commenced  by  C.  C.  McCarthy,  defendant  in  error* 
against  George  Davis,  sheriff  of  Jefferson  county.  Trial  by  jury,  and  judg- 
ment for  the  plaintiff,  defendant  in  error.  The  defendant  now  brings  the 
case  here. 

Porter  <§  Hunter t  for  plaintiff  in  error.  W.  F.  Giluly,  for  defendant  in 
error. 

Clogston,  C.  This  action  was  brought  by  the  defendant  in  error,  as  plain- 
tiff, to  recover  the  possession  of  certain  goods  in  the  possession  of  the  defend- 
ant, as  sheriff,  by  virtue  of  an  attachment  levied  thereon,  at  the  suit  of  K.  N. 
Hershfield  against  Steinberg  &  Bro.  Plaintiff  in  error  presents  and  complains 
of  two  errors  in  the  record:  First,  the  overruling  of  the  motion  for  a  contin- 
uance; and,  second,  that  the  verdict  was  contrary  to  law  and  the  instructions 
of  the  court,  and  judgment  thereon  contrary  to  the  evidence.  As  the  decis- 
ion on  the  second  proposition  will  reverse  this  action,  no  attention  will  be  paid 
to  the  overruling  on  the  motion  for  a  continuance.  The  undisputed  evidence 
in  this  case  shows  substantially  the  following:  That  Steinberg  &  Bro.  were 
engaged  in  the  jewelry  business  in  Jefferson  county,  and  were  indebted  to  the 
defendant  in  error  in  the  sum  of  $200,  and  also  indebted  to  Hershfield  for 
more  than  $900,  each  was  seeking  to  collect  his  debt.    Hershfield,  with  an 

1 A  creditor  who  receives  a  conveyance  from  his  debtor  in  good  f^th,  and  without  in- 
tent to  defraud  the  other  creditors,  will  be  protected  as  against  them,  though  he  knew 
the  debtor  was  in  failing  circumstances.  Manufacturing  Co.  v.  Mastin,  (Iowa,)  89  N. 
W.  Rep.  219.  See,  also,  as  to  the  knowledge  of  the  grantee  in  fraudulent  conveyances, 
note,  Id. ;  Loos  v.  WUkinson,  (N.  Y.)  18  N.  £.  Rep.  99.  and  note. 
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Httorney,  went  to  Nortonville,  in  Jefferson  county,  the  place  where  Steinberg 
was  engaged  in  business,  for  tlie  purpose  of  attempting  to  collect  his  claim, 
and  while  there  stopped  at  a  hotel  kept  by  one  Brown,  who  also  had  a  claim 
against  Steinberg,  for  board,  of  $15.  Brown  overheard  a  conversation  between 
Herah field  and  his  attorney  in  relation  to  the  purpose  for  which  they  were 
there.  About  9  o'clock  at  night  Brown  notified  McCarthy  of  the  fact  that  these 
creditors  of  Steinberg's  were  there  to  enforce  the  collection  of  a  claim,  where- 
upon McCarthy  and  Brown  went  to  the  store,  and  found  young  Steinberg,  one 
of  the  firm  of  Steinberg  &  Bro.,  and  demanded  the  payment  of  the  $185  due 
McCarthy,  and  the  $15  due  Brown;  and  threatened  that,  if  those  claims  were 
not  immediately  paid  that  night,  an  attachment  would  be  levied  upon  the 
goods.  The  claims  not  being  paid,  Steinberg  sold  his  entire  stock  of  goods  to 
McCarthy  for  $300,  settling  the  claims  of  Brown  and  McCarthy  for  $200,  and 
receiving  $100  in  cash.  No  invoice  was  made,  but  the  goods  w?re  sold  in 
the  lump,  and  on  the  morning  following  McCarthy  took  possession  of  the 
goods.  Hershfield  recovered  a  judgment  on  his  claim  for  over  $900,  and  that 
judgment  is  unsatisfied.  On  the  questions  submitted  to  the  jury  the  court 
gave,  among  others,  the  following  instructions:  "  The  law  also  presumes  that 
every  man  intends  the  necessary  consequences  of  his  act;  and  if  the  act  nec- 
essarily delays,  hinders,  or  defrauds  his  creditors,  then  the  law  presumes  that 
it  is  done  with  a  fraudulent  intent.''  And  the  court,  to  expLiin  the  instruc- 
tion, gave  the  following  illustration:  "A  man  in  failing  circumstances,  hav- 
ing a  number  of  creditors,  and  among  them  one  for  $500,  to  whom  he  sells 
$2,000  stock  of  merchandise,  and  receives  therefor  $1,500  in  cash,  the  same 
is  void."  This  instruction  and  the  explanation  or  illustration  were  given  to 
the  jury  without  objection.  It  thus  became  the  law  of  the  case,  whether  the 
instructions  were  correct  or  not,  and  it  was  the  duty  of  the  jury  to  obey  it; 
and  under  the  evidence,  uncontradicted,  and  this  instruction,  it  was  the  man- 
ifest duty  of  the  jury  to  have  returned  a  verdict  for  the  defendant;  for  the 
evidence  clearly  shows  that  this  purchase  by  McCarthy  of  Steinberg  was  made 
with  full  knowledge  on  the  part  of  McCarthy  that  Hershfield  was  there  for 
thei  purpose  of  collecting  a  claim  against  Steinberg.  The  hianner  of  the  sale; 
the  time  at  which  it  was  made;  the  hurried  manner  of  its  consummation, — 
all  tend  to  show  that  the  sale  was  made  for  the  purpose,  at  least,  of  not  only 
settling  McCarthy's  claim,  but  of  preventing  the  collection  of  other  claims. 
AVhile  the  evidence  as  to  the  value  of  the  goods  was  disputed,  yet  it  was  shown 
by  the  otficer,  who  presumably  had  no  interest  in  the  controversy,  that  the 
goods  were  appraised  un(Jer  oath  at  $600.  The  plaintiff  testified  that  the  goods 
were  only  worth  $300.  Yet  this  testimony,  with  the  surrounding  circum- 
stances of  the  sale,  were  competent  to  show  that  the  c>ale  was  void,  for  the 
reason  that  it  was  made  witli  the  intent  to  hinder  and  defraud  creditors;  and 
thus  made  not  only  witji  the  knowledge  of  iSteinberg,  but  of  the  purchaser, 
the  defendant  in  error.  It  is  recommended  that  the  j  udgment  of  the  court  be- 
low be  reversed  and  a  new  trial  ordered. 

By  the  Coukt.     It  is  so  ordered;  all  the  justices  concurring. 

(40  Kan.  14) 

State  v.  Bicker. 
(Supreme  Court  of  Kansas.    October  6, 1888.) 
Criminal  Law— Afpeal— Impbrpect  Transcript. 

The  defendant  in  a  criminal  cause  cannot  have  the  judgment  rendered  against 
him  reviewed  in  the  supreme  court  upon  anything  short  of  a  full  and  true  tran- 
script of  all  the  pleadings,  papers,  and  proceedings,  which  make  up  the  record  of  the 
cause. 

(SyUdbua  by  the  C<mrt) 
Appeal  from  district  court,  Finney  county;  A.  J.  Abbott,  Judge. 
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Milton  Broton,  for  appellant.    8.  B,  Bradford^  Atty.  (3en.,  for  appellee. 

Johnston,  J.  George  Ricker  was  indicted  for  gaming  by  the  grand  jury 
of  Finney  county  at  the  May  term  of  the  district  court,  1887,  and  was  con- 
victeil  of  the  charge  at  the  August  term  of  the  same  year,  when  the  court  ad- 
judged that  he  pay  a  fine  of  $15,  and  the  costs  of  the  prosecution.  He  has 
attempted  to  appeal  from  that  judgment,  and  alleges  two  errors:  First,  that 
the  indictment  was  not  found  by  a  legal  grand  jury;  and,  aecondt  that  there 
is  no  record  that  the  grand  jury  returned  the  indictment  upon  which  he  was 
prosecuted.  The  state  challenges  the  validity  of  the  transcript  and  the  ap- 
peal, and  for  manifest  defects  the  errors  assigned  cannot  be  considered.  To 
complete  an  appeal,  and  entitle  the  defendant  to  a  review,  he  must  bring  to 
this  court  a  transcript  of  all  the  pleadings,  papers,  and  proceedings  which  are 
of  record  in -the  cause  in  the  district  court;  and  this  transcript  must  be  duly 
authenticated  as  such  by  the  clerk  of  that  court.  In  this  case  the  clerk,  in- 
stead of  making  a  certificate  of  a  general  and  inclusive  character,  enumerates 
certain  proceedings,  and  then  states  certain  exceptions,  and  certifies  that  the 
transcript  contains  true,  full,  and  complete  copies  of  the  original  pleadings, 
pleas,  orders,  bills  of  exceptions,  and  journal  entries,  as  the  same  appears  by 
the  record  of  the  court,  "except  as  above  stated."  The  exceptions  are  that 
the  transcript  does  not  contain  copies  of  certain  pleas  in  abatement  that  were 
filed,  and  there  is  also  omitted  from  the  transcript  the  ruling  of  the  court  upon 
the  second  plea  in  abatement.  The  reason  given  for  the  omission  is  that  the 
pleas  and  entries  were  not  on  file  in  the  office  of  the  clerk  when  the  transcript 
was  made.  There  are  copies  of  pleas  and  entries  in  other  cases  substituted, 
which  are  said  to  be  similar  to  those  that  are  lost;  but  this  is  not  sufficient. 
The  only  questions  brought  up  for  review  were  raised  in  the  district  court 
upon  the  pleas  in  abatement;  and  hence  it  is  exceedingly  important  that  a  full 
and  true  transcript  of  the  record  made  upon  these  should  be  preserved  and 
presented  upon  this  appeal.  The  certificate  of  the  clerk  not  only  discloses  that 
the  transcript  is  not  cornet  and  complete,  but  that  the  portion  of  the  record 
excluded  is  essential  to  the  decision  of  the  questions  upon  which  a  reversal  is 
sought.  The  defendant  in  a  criminal  cause  cannot  have  an  adverse  judgment 
reviewed  in  this  court  upon  anything  short  of  a  full  and  true  transcript  of  all 
the  pleadings,  papers,  and  proceedings  which  make  up  the  record  of  the  cause. 
State  v.  McFarland,  38  Kan.  664,  17  Pac.  Rep.  654;  State  v.  Cash,  36  Kan. 
623,  14  Pac.  Rep.  283;  State  v.  Nickerson,  30  Kan.  545.  2  Pac.  Rep.  654; 
State  V.  Lund,  28  Kan.  280.  The  judgment  of  the  district  court  will  be  af- 
firmed.   All  the  justices  concurring. 


(40  Kan.  15) 

State  o.  Prater. 
(Supreme  Court  of  Kansas^    October  6»  1888.) 
Criminal  Law— Appkal— Transcript— Certificate. 

Where  an  appeal  is  taken  in  a  criminal  cause  to  the  supreme  oonrt  from  a  judg- 
ment rendered  against  a  defendant  in  a  district  court,  the  certificate  to  the  transcript 
filed  must  show  that  the  record  is  a  true  and  complete  transcript  of  all  the  proceed- 
ings had  in  the  cause;  otherwise  the  decision  of  that  court  cannot  be  reviewed  by 
the  supremo  court. 
{Syllabus  by  the  Court) 

Appeal  from  district  court,  Barber  county;  C.  W.  Ellis,  Judge. 
R.  A.  Cameron,  for  appellant.    8.  B,  Bradford,  Atty.  Gen.,  and  H,  X. 
Shannon,  for  appellee. 

HORTON,  C.  J.  On  October  4, 1887,  an  information  was  filed  by  the  county 
attorney  of  Barber  county,  in  the  district  court  of  that  county,  against  Isaac 
S.Pralcr,  charging  him  with  having  unlawful) v  sold  in  that  county  spirltuoufl 
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and  intoxicating  liquors  to  be  used  as  a  beverage,  on  the  lltb  day  of  Septem- 
ber, 1887,  contrary  to  the  statute  in  such  case  made  and  prcyJded.  On  the 
11th  day  of  February,  1888,  the  case  was  called  for  hearing.  Prater  appeared 
In  person,  and  also  by  his  attorney,  R.  A.  Cameron.  With  consent  of  the 
county  attorney.  Prater  pleaded  guilty  to  Iceeping  and  maintaining  a  place  in 
which  intoxicating  liquors  were  kept  for  the  purpose  of  barter  and  sale  as  a 
beverage.  Thereupon  the  court  rendered  judgment  against  Prater  that  he 
pay  a  fine  of  SlOO;  also  the  cost  of  the  prosecution;  and  that  he  be  committed 
to  the  jail  of  Barber  county  until  the  fine  and  costs  were  paid.  To  the  rendi- 
tion of  the  judgment  no  exceptions  were  taken,  nor  was  any  objection  made. 
Subsequently,  Prater  filed  a  motion  to  set  aside  and  vacate  the  judgment  ren- 
dered against  him.  The  ground  alleged  for  the  vacation  of  the  judgment  was 
that  the  plea  of  guilty  was  entered  for  a  different  oflfjense  than  the  one  alleged 
in  the  information;  and  therefore  that  the  defendant  never  pleaded  guilty  to 
any  complaint,  information,  or  other  written  charge  pending  against  him. 
This  motion  was  overruled.  Prater  excepted.  He  appeals  to  this  court.  The 
certificate  attached  to  the  record  does  not  purport  to  contain  a  "true  and  com- 
plete transciipt"  of  the  proceedings  of  the  trial  court.  It  is  unnecessarily 
prolix,  but  is  not  full,  complete,  or  sufficient.  As  there  is  no  certificate  to  the 
transcript  of  "all  the  proceedings"  of  the  trial  court,  we  have  nothing  in  this 
court  to  pass  upon;  at  least,  so  far  as  the  merits  of  the  case  are  concerned. 
It  may  be,  from  aught  that  appears  in  the  certificate,  that  a  second  informa- 
tion was  filed,  or  that  a  different  judgment  or  journal  entry  than  appears  in 
the  record  was  entered.  Therefore  the  decision  of  the  trial  court  cannot  be 
reviewed  or  reversed  upon  the  record.  Sections  282,  284,  Grim.  CJode;  Whit" 
ney  v.  Harris,  21  Kan.  96;  State  v.  Richer,  39  Kan.  — ,  ante,  857,  (just  de- 
cided;) Lauer  v.  Livings,  24  Kan.  273;  State  v.  Lund,  28  Kan.  280.  In  this 
(SCudition  of  the  record,  the  judgment  must  be  affirmed.  All  the  justices  con- 
curring* 


(40  Kan.  47)  r^  »,  rr 

City  of  Topeka  v.  Zufall* 
(Supreme  Court  of  Kansas.    October  6, 1888.) 

Intoxicatino  Liquors— Illegal  Sales— What  are  Intoxicants— Proviwcb  of  Jubt. 
In  a  prosecution  for*  a  violation  of  a  city  ordinance  for  selling  a  certain  fluid 
called  "peacb  cider'*  as  an  intoxicating-  beverage, it  is  error  for  the  trial  court  to 
Instruct  the  jui^,  as  a  matter  of  law,  that,  if  it  contains  6  per  cent,  of  alcohol,  it  is 
intoxicating,  within  the  meaning  of  the  ordinance;  as  this  is  a  question  of  fact  to 
he  determined  by  the  jury  under  proper  instructions. 

{SylUxbus  by  Simpson^  (7.) 

Commissioners'  decision.  Appeal  from  district  court,  Shawnee  county; 
John  Gxjthkie,  Judge. 

W.  A.  8,  Bird,  for  appellant.    JETazen  dk  Isenkart,  for  appellee. 

Simpson,  C.  On  the  28th  day  of  September,  1887,  J.  E.  Stone  made  com« 
plaint  in  writing  before  the  police  judge  of  the  city  of  Topeka,  charging  the 
defendant,  Fred  Zufall,  with  the  sale  of  intoxicating  liquors  within  said  city. 
On  the  30th  day  of  September,  1887,  the  case  was  tried  in  the  police  court,  and 
the  defendant  convicted.  The  defendant  appealed  to  the  district  court,  and 
was  there  tried  and  convicted,  and  has  now  appealed  to  this  court.  The  de- 
fendant was  tried  and  convicted  under  ordinances  Nos.  459  and  494  of  the 
city  of  Topeka.  These  ordinances  are  claimed  to  be  illegal  and  void  for  the 
following  reasons,  viz.:  First,  under  the  citychai-ter  the  city  had  no  power 
to  enact  an  ordinance  punishing  a  party  for  the  sale  of  intoxicating  liquor; 
secondf  the  penalty  imposed  by  these  ordinances  is  less  than  that  imposed  by 
the  state  law  for  the  sameoffense;  third,  the  ordinances  are  inconsistent  with 
the  state  law.  It  is  insisted  that  the  complaint  is  bad  because  it  does  not 
charge  the  name  of  the  person  .to  whom  the  liquor  was  sold.    It  is  also  in- 


Digitized  by 


Google 


360  PACTFIC  REPORTER.  [KaO. 

sisted  that  this  case  should  be  reversed  because  the  verdict  of  the  Jury  is  con- 
trary to  the  evidence. 

There  is  much  criticism  of  various  instructions  given  and  refused,  but  we 
shall  consider  only  one  of  them.  Instruction  No.  9  was  as  follows:  "There 
has  been  some  evidence  tending  to  prove  that  the  liquor  called  *  peach  cider/ 
tak^n  away  from  the  defendant's  place  of  business  about  the  time  of  the  de- 
fendant's arrest  in  this  case,  contained  about  6  per  cent,  alcohol.  This  evi- 
dence is  competent  to  be  considered  with  the  other  evidence  in  the  case,  for 
the  purpose  of  enabling  the  jury  to  determine  whether  the  liquor  called  *  peach 
cider '  contained  alcohol  sufficient  to  produce  intoxication  when  used  as  a  bev- 
erage. 1,  however,  instruct  you  that  if  you  find  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  liquor  sold  by  defendant  to  5Stone,  if  you  find  that 
any  such  liquor  was  sold  to  him  by  defendant,  contained  6  per  cent,  of  alco- 
hol, tiien  I  instruct  you  that  such  liquor  or  fluid  is  intoxicating,  within  the 
meaning  of  this  ordinance."  The  first,  second,  and  third  of  these  objections 
will  be  regarded,  for  the  purpose  of  this  opinion,  as  settled  by  the  cases  of 
Franklin  v.  West/all,  27  Kan.  614,  and  City  ofTopeka  v.  Myers.  84  Kan. 
500,  8  Pac.  Rep.  726.  The  other  objections  are  not  material  in  the  view  we 
take  of  instruction  No.  9.  The  instruction  cannot  be  justified  without  it  suf- 
ficiently appears  that  it  was  established  by  the  evidence  without  conflict,  or 
that  it  is  a  fact  within  the  common  knowledge  of  the  people  of  the  state.  It 
might  be  justified  in  the  first  instance,  because  it  falls  within  the  familiar  rule 
governing  the  trial  of  causes,  if  it  was  established  by  the  evidence  without 
any  conflict,  and  if  there  was  no  evidence  offered  tending  to  dispute  it  in  any 
manner.  In  other  words,  if  it  was  so  well  establisheil  that  there  was  no  con- 
troveray  about  it.  It  cannot  be  supported  in  this  case  on  that  theory,  because 
there  was  a  direct  conflict  among  the  witnesses  as  to  whether  the  fluid  sold, 
known  as  "peach  cider,"  was  intoxicating,  and  the  weight  of  evidence  seems 
to  be  against  its  intoxicating  properties.  The  first  part  of  the  instruction 
recognizes  to  the  full  extent  this  state  of  the  evidence,  and,  if  the  last  sen- 
tence had  not  been  added,  the  instruction  would  not  have  been  objectionable. 
Can  the  instruction  be  justified  on  the  theory  that  the  presence  of  a  certain 
per  cent,  of  alcohol  makes  the  compound  intoxicating^,  and  that  the  per  cent,  is 
within  the  common  knowledge?  There  are  a  few  general  considerations  and 
established  propositions  that  seem  to  negative  such  a  claim,  and  among  them 
are  the  following:  The  courts  of  this  country  will  take  judicial  notice  of  all 
facts  of  common  knowledge,  is  a  rule  that  has  the  authority  of  Greenleaf,  and 
all  other  text  writers  on  the  law  of  evidence,  and  is  to  be  often  found  in  the 
reported  cases;  but  what  are  facts  of  common  knowledge  is  often  difficult  of 
solution,  because  they  are  of  such  variety  and  diversity,  and  from  this  cause, 
it  may  be  safely  said  that  there  is  no  general  rule  yet  established  which  gov- 
erns all  phases  of  the  subject.  "The  classes  of  facts  of  which  notice  will  be 
given,  are  judicial,  legislative,  political,  historical,  geographical,  commercial, 
scientific,  and  artistic,  in  addition  to  a  wide  range  of  matters  arising  in  the 
ordinary  course  of  nature,  or  in  the  general  current  of  human  affairs,  which 
rests  entirely  upon  acknowledged  notoriety  for  their  claims  to  judicial  recog- 
nition." Wade,  Notice,  (2d  Ed.)  702.  When  any  art,  science,  or  process  of 
manufacture  has  become  a  matter  of  general  knowledge,  its  leading  principles 
and  results  will  be  judicially  noticed.  Thus  the  court  will  take  judicial  no- 
tice that  the  process  of  photography  produces  a  correct  likeness  of  any  object, 
{Luke  V.  Calh<mnt  52  Ala.  115;  Udderzook's  Case,  76  Pa.  St.  840;)  so  that 
whisky  Is  an  intoxicating  liquor,  (Schlicht  v.  State,  56  Ind.  173;  Com.  v. 
Peckham,  2  Gray,  514;)  so  that  beer  is  a  malt  liquor,  (Adler  v.  State,  55  Ala. 
16;  State  v.  Qoyette,  11  K.  I.  592;)  but  not  that  malt  liquors  are  intoxicating, 
{Shaw  V.  State,  56  Ind.  188.)  In  this  state  beer  is  presumed  to  be  intoxicat- 
ing. Jtmes  V.  Inness,  32  Kan.  177,  4  Pac.  Rep.  95.  The  notoriety  of  a  fact 
is  a  most  material  factor  in  the  determination,  and  yet  this  of  itself  is  not  suf- 
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tlcient.  Pacts  of  which  the  court  takes  notice  may  be  embraced  in  instruc- 
tions to  the  jury  without  invading  the  province  of  that  body.  Courts  must 
be  governed  to  some  extent  by  the  stiite  of  knowledge  of  the  fact  in  the  com- 
munity. Courts  would  not  probably  be  willing  to  take  judicial  notice  of  the 
percentage  of  alcohol  in  any  kind  of  intoxicating  liquor.  We  have  considered 
tlie  criticism  of  the  instruction,  so  far,  as  if  there  had  been  no  utterance  by 
this  court  upon  the  subject;  but  in  the  Intoxicating  Liquor  Cases,  25  Kan. 
751,  Breweb,  J.,  speaking  for  the  court,  says:  "Whether  any  particular 
compound  or  preparation  of  this  class  is  tlien  within  or  without  the  statute  is 
a  question  of  fact,  to  be  established  by  the  testimony  and  determined  by  a 
jury.  The  courts  may  not  say  as  a  matter  of  law  that  the  presence  of  a  cer- 
tain per  cent,  of  alcoliol  brings  the  compound  within  the  prohibition,  or  that 
any  particular  ingredient  does  or  does  not  destroy  the  intoxicating  influence 
of  the  alcohol,  or  prevent  it  from  ever  becoming  an  intoxicating  beverage. 
Of  course  the  larger  the  per  cent,  of  alcohol,  and  the  more  potent  the  other  in- 
gredients,  the  more  probable  does  it  fall  within  or  without  the  statute.  But 
in  each  case  the  question  is  one  of  fact,  and  to  be  settled  as  other  questions  of 
fact."  And  he  cites,  as  supporting  that  view,  8tate  v,  Laffer^^B  Iowa,  426; 
Russell  V.  Sloan,  33  Vt.  659;  Com.  v.  Ramsdelh  23  Alb.  Law  J.  415.  The 
following  additional  cases  will  be  found  to  more  or  less  support  that  view. 
Com.  V.  Bios,  116  Mass.  56;  State  v.  Starr,  67  Me.  242;  State  v.  Wall,  34 
Me.  165;  StaU  v.  Page,  66  Me.  418;  2iau  v.  People,  63  N.  Y.  277.  Itseems 
tliat  whether  the  question  is  viewed  in  the  light  of  established  principles,  or 
examined  with  reference  to  the  express  adjudications  upon  the  subject,  the  in- 
struction was  clearly  wrong;  and  for  such  an  error  we  recommend  that  the 
judgment  be  reversed,  and  a  new  trial  awarded  the  defendant. 

Per  Cubiam.    It  is  so  ordered.    All  the  justices  concurring. 

(40  Kan.  17) 

State  v.  Furney  et  aJ. 
{Supreme  Court  of  Kansas.    October  6, 1888.) 

Criminal  Law— Appeal— Record— Case  Hade. 

The  provisions  of  the  Civil  Code,  providing  for  bringing  civil  cases  to  the  snpreme 
court  for  review  upon  a  ^case  made"  do  not  apply  to  appeals  to  the  supreme  court 
from  judgments  in  criminal  actions.  In  order  for  the  supreme  court  to  review  a 
decision  of  the  trial  court  upon  an  appeal  in  a  criminal  action,  a  transcript,  prop- 
erly certified,  must  be  filed  in  the  court  within  the  time  prescribed  by  the  statute. 

{Syllabus  by  the  Court.) 

Appeal  from  district  court,  Morris  county;  M.  B.  Nicholson,  Jud^. 
Maloy  <&  Kelley  and  A.  H.  Case,  for  appellants.    S.  B,  Bradford,  Atty. 
Gen.,  /,  M.  Miller,  and  /.  T.  Bradley,  for  appellee. 

HoRTON,  C.  J.  An  information  was  filed  against  the  defendants  charging 
them  witli  stabbing  and  killing  Calvin  Cooper,  on  the  24th  day  of  February, 
1886,  in  Morris  county.  Trial  was  had  in  the  district  court  of  that  county, 
and  the  defendants  were  each  convicted  of  murder  in  the  second  degree,  and 
each  sentenced  to  imprisonment  for  10  years  in  the  penitentiary  of  the  state 
at  hard  labor.  From  the  judgment  and  sentence  the  defendants  attempt  to 
appeal.  The  record  filed  here  has  been  made  up  somewhat  after  the  manner 
prescribed  for  making  a  case  under  the  provisions  of  the  Civil  Code,  (sections 
547,  548.  Code.)  It  does  not,  however,  seem  to  have  been  signed  or  settled 
in  accordance  with  those  provisions.  Further,  there  is  no  certificate  of  the 
clerk  of  the  district  court  of  Morris  county  to  the  transcript.  Therefore,  we 
cannot  say  that  any  transcript  of  the  proceedings  of  the  trial  court  have  been 
filed  in  this  court.  No  appeal  can  be  taken  in  a  criminal  cause  unless  a  tran- 
script, properly  certified,  is  filed  within  30  days  after  service  of  a  notice  of  ap- 
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peal  is  made  upon  the  clerk  of  the  court  where  the  Judgment  is  entered,  stat- 
ing that  the  appellant  appeals  from  the  judgment.  Sections  284,  2869  Code 
Crim.  Proc.  Under  the  frequent  rulings  of  this  court,  the  decision  of  the 
trial  court  cannot  be  reviewed  or  reversed  upon  the  record  as  presented.  State 
V.  Carr,  37  Kan.  421,  15  Pac.  Rep.  603;  State  v.  McFarla^id,  38  Kan.  664, 
17  Pac.  Rep.  654;  State  v.  Prater,  39  Kan.  — ,  ante,  358.  The  judgment  of 
the  distiuct  court  must  therefore  be  affirmed.    AH  the  justices  concurring. 


(40  Kan.  66)  

.    State  ex  rel.  Bradford,  Attorney  General,  t>.  Marlow  et  dl. 
{Supreme  Cowrt  of  Kansas,    October  6, 1888.) 

Raii^boad  CoMPAinES— Munxoipai*  Aid— NswiiT-OBOANizED  County— CoNBTiTUTiOKAi. 
Law. 

The  following  proviso  contained  in  section  1,  c.  128,  Laws  1887,  is  not  nnconstita- 
tional  or  void.  The  proviso  reads  as  follows:  "Provided,  that  no  bonds,  except  for 
the  erection  and  furnishing  of  school-houses,  shall  be  voted  for  and  issued  by  any 
county  or  township  within  one  year  after  the  organization  of  such  new  county,  un- 
der the  provisions  of  this  act. "  Under  this  proviso  a  newly-organized  county  cannot 
legally  vote  for  and  issue  bonds  in  aid  of  a  railroad  company  within  one  year  after 
the  county  has  been  organized. 

{Syllabus  by  the  Court) 

Original  proceeding  in  mandamus, 

S.  B.  Bradford,  Atty.  Gen.,  aud  T.  T,  Taylor,  for  plaintiflP. 

Valentine,  J.  This  is  an  action  of  mandamus  brought  originally  in  this 
court  in  the  name  of  the  state  of  Kansas,  on  tlie  relation  of  the  attorney  gen- 
eral, to  compel  the  board  of  county  commissioners  of  Haskell  county  to  call 
an  election  for  the  purpose  of  authorizing  the  issuing  of  county  bonds  to  the 
Dodge  City,  Montezuma  &  Trinidad  Kail  way  Company.  It  appears  that  the 
county  of  Haskell  was  organized  in  July,  1887,  or  soon  thereafter.  The  tem- 
porary county  officers  were  appointed  by  the  governor  on  July  1,  1887,  and 
the  permanent  county  officers  were  elected  by  the  electors  of  the  county  on 
•October  13,  1887.  On  April  5,  1888,  a  proper  petition,  signed  by  more  than 
two-tiflhs  of  the  resident  tax-payers  of  the  county,  was  presented  to  the  board 
of  county  commissioners,  praying  for  the  election  aforesaid;  but  the  board  re- 
fused, upon  the  ground  that  the  county  of  Haskell  had  not  been  organized  one 
year,  and  that  they  were  prohibited  from  ordering  such  an  election  by  the  pro- 
viso contained  in  section  1,  c.  128,  Laws  1887.  This  proviso,  with  a  fisw  of 
the  words  immediately  preceding  it,  reads  as  follows:  "From  and  after  the 
quali&cation  of  the  county  officers  appointed  under  this  act,  the  said  county 
shall  be  deemed  to  be  duly  organized:  provided,  that  no  bonds,  except  for  tlie 
erection  and  furnishing  of  school-houses,  shall  be  voted  for  and  issued  by  any 
county  or  township  within  one  year  after  the  organization  of  such  new  county, 
under  the  provisions  of  this  act. "  This  seems  to  be  the  only  ground  upon 
which  the  refusal  by  the  county  board  to  call  the  election  is  based.  On  the 
other  side,  it  seems  to  be  admitted  that,  if  this  proviso  has  full  force  and  ef- 
fect, the  commissioners  were  right  in  refusing  to  call  the  election.  But  it  Is 
claimed  on  the  part  of  the  plaintiff  in  this  action  that  such  proviso  is  uncon- 
stitutional and  void,  for  the  reason  that  It  contravenes  that  provision  of  sec- 
tion 16,  art.  2,  of  the  constitution,  which  says  that  "no  bill  shall  contain  more 
than  one  subject,  which  shall  be  clearly  expressed  in  its  title.''  It  is  claimed 
in  the  presenl  case  that  the  title  to  the  act  is  not  broad  enough  to  include  the 
aforesaid  proviso.  The  title  to  the  act  reads  as  follows:  "An  act  relating  to 
the  organization  of  new  counties,  and  amendatory  of  section  one,  chapter 
ninety,  of  the  Session  Laws  of  1886,  and  section  two  of  chapter  sixty-tlvree  of 
the  Session  Laws  of  1876,  and  sections  three  and  five  of  that  part  of  chapter 
twenty-four  of  the  General  Statutes  of  Kansas  entitled  'An  act  relating  to  the 
organization  of  new  counties.  *  "    All  the  acts  referred  to  in  this  title  are  simply 
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acts  relating  to  the  organization  of  new  counties,  hence  we  think  the  title  to 
this  act  is  substantially  as  follows:  "An  act  relating  to  the  organization  of 
new  counties."  It  is  claimed  that  under  the  statutes,  when  the  temporary 
county  officers  appointed  by  the  governor  have  qualified  and  entered  upon  the 
discharge  of  their  duties,  the  county  is  fully  and  completely  organized;  and 
therefore  that  the  proviso,  which  relates  to  the  voting  for  bonds  and  the  issu- 
ing of  the  same  after  the  county  has  been  so  organized,  Is  not  contained  within 
the  title  to  the  act.  In  other  words,  it  is  claimed  that  the  title  to  the  act  re- 
lates solely  to  the  organization  of  new  counties,  while  the  proviso  has  no  re- 
lation whatever  to  such  kinds  of  organization,  or  in  any  manner  to  the  organ- 
izing of  new  counties;  and  therefore  that  Ihe  proviso  is  not  contained  within 
the  title  of  the  act  at  all,  and  not  expressed  therein.  !N^ow,  it  will  be  admitted 
that  when  the  temporary  county  officers  appointed  by  the  governor  have  quali- 
fied and  entered  upon  the  discbarge  of  tlieir  duties,  the  county  in  organized. 
Keating  v.  Marble,  39  Kan.  370,  18  Pac.  Rep.  189.  But  such  organization  is 
not  a  completed  or  perfected  organization,  or  at  least  it  is  not  an  organization 
sufficient  for  all  purposes.  At  that  time  the  county  has  no  county  attorney, 
no  clerk  of  the  district  court,  no  county  treasurer,  no  register  of  deeds,  no 
coroner,  no  superintendent  of  public  instruction,  no  county  surveyor,  and  no 
probate  judge;  and  of  course  nothing  could  be  done  in  the  county  requiring 
the  services  of  ^uch  officers.  The  organization,  at  most,  is  only  a  temporary 
or  provisional  organization,  and  for  special  and  limited  purposes,. and  the  com- 
pleted and  perfected  organization  must  be  brought  into  existence  at  some  time 
in  the  future.  A  comparatively  complete  and  perfect  organization  may  be 
brought  into  existence  by  the  election  and  qualification  of  the  full  set  of  offi- 
cers, and  this  may  be  done  within  less  than  one  year  after  the  consummation  of 
the  temporary  organization;  but  it  would  still  be  within  the  power  of  the  leg- 
islature to  say  that  even  this  comparatively  complete  and  perfect  organization 
should  not  be  a  full  and  complete  organization  for  all  purposes,  and  that  it 
should  not  be  a  full  and  complete  organization  until  at  least  one  year  had  ex- 
pired after  the  temporary  organization  had  been  consummated.  And  this,  in 
substance,  is  just  what  the  legislature  has  said.  The  legislature  has  in  effect 
said  that  when  the  temporary  officers  appointed  by  the  governor,  under  the 
act  relating  to  the  organization  of  new  counties,  have  qualified,  the  county 
shall  be  deemed  to  be  duly  organized,  except  for  certain  purposes,  including 
the  voting  and  the  issuing  of  that  kind  of  bonds  which  are  now  in  contro- 
versy; or,  in  other  words,  "the  said  county  shall  be  deemed  to  be  duly  organ- 
ized: provided,  that  no  bonds"  of  the  kind  now  in  controversy  "shall  be  voted 
for  and  issued  *  *  *«  within  one  year  after  the  organization."  See  that 
part  of  section  1,  c.  128,  Laws  1887,  above  quoted.  Now,  if  this  proviso  has 
the  effect  to  delay  or  postpone  the  complete  organization  of  the  county  for  one 
year,  it  certainly  has  relation  to  the  organization  of  new  counties.  We  think 
that  the  proviso  has  sufficient  relation  to  the  organization  of  new  counties 
that  it  may  be  considered  as  comprehended  within  the  comprehensive  title  to 
the  act  relating  to  the  organization  of  new  counties,  (chapter  128,  Laws  1887,) 
and  therefore  that  it  is  not  unconstitutional  or  void,  or  at  least  it  is  not  so 
clearly  unconstitutional  and  void  that  we  can  declare  it  to  be  so.  As  throw- 
ing light  upon  this  subject,  see  the  case  of  State  v.  Barrett,  27  Kan.  213,  and 
cases  there  cited,  and  Commissioners  v.  State,  36  Kan.  337, 13  Pac.  Kep.  558. 
The  peremptory  writ  of  mandamus  prayed  for  in  this  case  will  be  denied.  All 
the  justices  concurring. 


(40  Kan.  33)  ,  ^  , 

Heath  v.  Brown  et  ah 

{Supreme  Cawrt  of  Kansa^s,    October  6, 18S8.) 

PooK  Debtors— Discharge— Fraud. 

.  A  judgment  debtor,  who  fraudulently  contrauted  the  obligations  upon  which  the 
judgments  against  him  are  rendered,  and  against  whose  person  executions  were 
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issued,  and  who  by  virtue  thereof  is  confined  in  the  oounty  jail,  cannot  be  released 
from  imprisonment  on  his  own  motion,  on  the  ground  that  he  is  unable  to  pi^, 
without  making  a  reasonable  showing  of  the  disposition  he  has  made  of  a  large 
amount  of  property  that  he  was  found  to  be  possessed  of  at  the  time  of  the  rendi- 
tion of  the  judgments  against  him. 

{SylUibiLS  by  Simpson,  C.) 

Commissioners'  decision.  Error  to  district  court,  Allen  county;  L.  Still- 
well,  Judge. 

Knight  &  FcmsU  for  plaintiff  in  error,  Q,  A,  Amos,  W.  A.  Choquill,  and 
Hutchings  &  Keplinger,  for  defendant  in  error. 

Simpson,  O.  The  plaintiff  in  error  complains  of  the  ruling  of  the  Allen 
county  district  court  refusing  to  discharge  him  from  arrest  and  imprisonment 
by  virtue  of  executions  against  liis  person,  first,  because  of  his  inability  to 
pay  the  judgments;  and  also  because  of  his  physical  inability  to  endure  the  im- 
prisonment. The  controlling  facts  are  that  Brown  &  Co.  obtained  judgment 
against  the  plaintiff  in  error  in  the  Allen  county  district  court  on  demands  that 
had  been  fraudulently  contracted.  These  judgments  aggregated  the  sum  of 
$5,648.80,  and  costs,  in  favor  of  the  plaintiff,  and  the  furtheraum  of  $2,806.25 
in  favor  of  co-defendants  in  the  action.  On  these  judgments  executions  were 
issued  ngainst  his  person,  and  he  was  imprisoned,  and  is  now  in  confinement  in 
the  Allen  county  jail.  He  filed  his  motion  to  be  discharged  from  imprisonment 
on  both  executions  for  the  reasons  above  stated.  To  support  his  motion  he 
produced  the  affidavits  of  himself,  wife,  and  daugliter,  as  well  as  those  of 
Fisher,  Stewart,  E.  A.  Barber,  and  George  C.  Barber;  all  going  more  or  less  to 
both  causes  for  discharge  stated  in  the  motion.  There  are  no  technical  objec- 
tions to  any  of  these  except  that  of  his  wife,  and,  in  the  view  we  take  of  it, 
that  objection  is  not  important  enough  to  consider  or  discuss.  To  sustain  the 
arrest,  the  pleadings  in  the  action  were  introduced  over  the  objection  of  the 
plaintiff  in  error,  and  this  ruling  is  one  of  the  assignments  of  error.  The 
report  of  the  referee  Wits  also  admitted  and  considered,  and  this  also  is  as- 
signed as  error.  Considering  them  both  together,  we  think  they  are  com- 
petent for  a  variety  of  reasons,  the  principal  ones  being:  Tliey  declared  the 
obligations  on  wliich  the  judgments  were  based  were  fraudulently  contracted; 
and  they  determined  the  issues  in  the  action;  and  they  determined  the  solv- 
ency and  insolvency  of  all  the  defendants;  and  they  declared  the  financial 
condition  of  the  plaintiff  in  error  at  the  time  the  obligations  were  so  fraud- 
ulently contracted,  and  possibly  at  the  time  the  judgments  were  rendered. 
They  declared  such  a  state  of  facts,  and  such  a  line  of  conduct  on  the  part 
of  the  plaintiff  in  error  in  the  inception  of  this  indebtedness,  and  its  subse- 
quent manipulation,  and  the  studied  attempts  of  the  plaintiflf  in  f*rror  to  di- 
vest himself  of  liability  respecting  it,  that  no  court  would  order  his  discharge 
without  payment;  or  without  being  compelled,  by  the  strongest  proof  of  in- 
ability, or  the  most  conclusive  showing  of  physical  incapacity  to  endure  the 
punishment  to  which  he  was  rightfully  subjected.  It  might  be  enough,  for 
all  the  purposes  of  this  opinion,  to  rest  on  the  ruling  of  the  court  below,  and 
to  say  that  there  is  some  evidence  to  sustain  it;  but  in  this  case,  and  under 
its  peculiar  circumstances,  we  must  go  further,  and  say  that  justice  requires 
a  man  who  has  been  adjudged  guilty  of  the  most  disreputable  species  of  fraud 
to  clearly  show  his  inability  to  pay  the  judgments,  or  to  fairly  demonstrate 
his  physical  inability  to  endure  the  punishment  inflicted.  If  the  proof  is 
strong  enough  to  require,  or  even  to  authorize,  a  lenient  application  of  the 
law  to  a  man  Imprisoned  for  fraudulently  contracting  a  debt,  the  doors  of  the 
jail  will  be  opened;  but  bis  own  contradictory  statements,  or  the  beliefs  of 
sympathizing  friends,  are  not  sufficient  to  produce  the  key  and  unlock  the 
cell.  Kevlewing  the  whole  record,  and  considering  all  its  facts  and  incidents, 
we  fail  to  see  that  the  showing  either  appeals  to  the  heart,  or  convinces  the 
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mind,  that  the  raling  of  tbe  court  below  oaght  to  be  reversed.    It  ia  recom- 
mended that  the  judgment  be  affirmed. 

Feb  Cubiam.    It  is  so  ordered;  all  tbe  justices  concurring. 


(40  Kftn.  118) 

State  ex  rel.  Ashbaxtgh,  County  Attorney,  v,  Stevens,  County  Clerk. 
{Supreme  Court  of  Kansas.    October  6, 1888.) 

MA2n)Ai(iTS— Violation  and  Punishmbnt— Poweb  of  Coubt  at  Chambsbs. 

The  judge  of  tbe  district  court  at  chftmbers  cannot  legally  hear  and  determine  a 
prosecution  in  the  nature  of  a  contempt  proceeding  for  an  aueged  violation  of  a  per- 
emptory writ  of  mandamus, 

{SylUOyus  by  the  Court.) 

Appeal  from  district  court,  Kingman  county;  8.  W.  Leslie,  Judge. 
Qillett  Bros,  d*  Co.^  for  appellant.    8.  B.  Bradford^  Atty.  6en.,  and  8.  8. 
Aslibaugh,  for  appellee. 

YAiiENTii^,  J.  This  is  an  appeal  by  John  J.  Stevens  to  the  supreme  court 
from  an  order  of  the  judge  of  the  district  court  of  Kingman  county,  made  at 
chambei-8,  adjudging  the  defendant,  John  J.  Stevens,  and  others,  to  be  guilty 
of  a  contempt  in  violating  a  peremptory  writ  of  mandamtie.  The  facts  of 
the  case  are  substantially  as  follows:  In  1874  a  town,  or  town-site  designated 
as  the  "  Tow  n  of  Kingman , "  was  laid  out  and  platted  i  n  Kingman  county ;  w  hich 
town  embraced  the  N.  W.  ^  of  section  5,  township  28,  range  7,  in  said  county. 
The  plat  of  such  town  was  duly  filed  for  record  on  November  28,  1874.  Not 
long  thereafter  this  town  was  designated  by  the  governor  of  the  state  of  Kan* 
sas  as  the  temporary  county-seat  of  Kingman  county,  and  in  1876  it  was 
chosen  by  the  electors  of  that  county  to  be  the  permanent  county-seat,  and  it 
became  such  in  fact.  This  town  was  principally  on  the  north  side  of  the 
Ninnescah  river.  In  1878  another  town  or  town-site  was  laid  out  and  platted 
adjoining  the  town  of  Kingman,  but  on  the  south  side  of  the  Ninnescah  river. 
This  new  town  was  laid  out  and  platted  by  an  incorporated  company,  known 
as  the  '* Kingman  Town  Company."  It  was  located  on  the  W.  |  of  the  S.  W. 
^  of  section  5,  and  the  £.  i  of  the  S.  E.  ^  of  section  6,  township  28,  range  7, 
in  said  county,  and  was  designated  as  the  **South  Addition  to  Kingman." 
The  plat  thereof  was  duly  filed  for  record  on  September  4,  1878.  After  this, 
and  in  1879  and  1880,  the  post-office  for  all  that  part  of  the  country  which  was 
named  ** Kingman"  was  located  in  this  *' South  Addition  to  Kingman,"  and 
the  people  of  that  vicinity  received  their  mail  matter  at  that  place,  addressed 
to  *'Kingman."  Also  during  those  years  the  district  court  for  that  county 
was  held  in  this  "South  Addition  to  Kingman."  The  county  offices,  how- 
ever, were  held  in  the  "  Town  of  Kingman . "  During  all  that  time,  and  after- 
wards, many  of  the  people  of  Kingman  county  understood  and  believed  that 
the  general  name  of  "Kingman"  embraced  and  included  both  these  towns, 
and  that  they  together  constituted  "Kingman;"  while  many  others  under- 
stood that  the  name  "Kingman"  meant  only  the  old  town  of  Kingman.  On 
November  7»  1881,  an  election  was  held  in  Kingman  county  to  relocate  the 
county-seat.  Prior  to  the  election,  four  candidates  for  such  county-seat  were 
named,  to-wit,  "Kingman,"  "Dale  City,"  "Union  Hills,  and  "Cleveland;" 
but  on  the  day  of  the  election  only  two  places  were  voted  for,  to-wit,  "King- 
man" and  "Dale  City;"  the  first  of  which  places  received  377  votes,  and 
"Dale  City"  received  292  votes.  The  election,  therefore,  resulted  in  the 
choice  of  "Kingman"  for  the  county-seat;  and  it  was  so  declared  to  be  the 
county-seat  bv  the  county  commissioners  of  that  county.  No  ballots  were 
cast  for  either  the  "Town  of  Kingman"  or  the  "South  Addition  to  King- 
man."  In  May,  1883,  another  town  was  laid  out  and  platted  adjoining  the 
town  of  Kingman  on  the  west,  and  was  designated  as  "Turner's  Addition  to 
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the  Town  of  Kingman/'  After  Turner's  addition  to  the  town  of  Kingman 
was  platted,  the  county  commissioners  of  Kingman  county  caused  a  court- 
house and  jail  and  other  county  buildings  to  be  constructed  therein,  and  the 
county  offices  were  removed  from  the  town  of  Kingman;  and  they,  and  also 
the  district  court,  were  afterwards  held  in  such  buildings  in  Turner's  addi- 
tion, from  some  time  in  December,  1883,  up  to  February  25,  1888.  On  Au- 
gust 14.  1883,  the  territory  embraced  within  the  "Town  of  Kingman''  and 
the  "South  Addition  to  Kingman"  and  "Turner's  Addition  to  the  Town  of 
Kingumn,"  together  with  some  other  territory,  was  incorporated  by  the  dis- 
trict court  into  and  as  a  city  of  the  third  class,  under  the  name  of  the  "City 
of  Kingman. "  No  part  of  this  territory,  nor  the  inhabitants  tliereof,  had  ever 
before  been  incorporated.  On  February  20,  1888,  a  peremptoiy  writ  of  man- 
damns  was  allowed  by  the  judge  of  the  district  court  at  chambers,  and  was 
issued  by  the  clerk  thereof,  commanding  the  defendant,  John  J.  Stevens, 
county  clerk  of  Kingman  county,  and  others,  the  county  officers  of  such 
county,  to  remove  their  offices,  respectively,  from  Turner's  addition  to  the  town 
of  Kingman,  to  and  within  the  town  of  Kingman.  This  allowance  and  this 
writ  were  separate  papers.  No  allowance  was  indorsed  on  the  writ.  On 
February  25,  1888,  the  defendant,  John  J.  Stevens,  made  return  to  this  writ 
that  he  had  obeyed  the  same  by  removing  his  office,  together  with  all  the  rec- 
ords, books,  papers,  and  documents  thereof  to  the  town  of  Kingman,  as  com- 
manded. On  March  ti,  1888,  the  board  of  county  commissioners  designated 
a  certain  brick  building,  situated  within  the  south  addition  to  Kingman,  as 
the  place  for  the  county  officers  of  Kingman  county  to  hold  their  offices;  and 
ordered  the  defendant  and  all  the  other  county  officers  to  remove  their  offices 
to  that  place,  and  the  defendant,  and  nearly  all  the  othercounty  officers,  in 
obedience  to  this  order  of  the  county  commissioners,  so  removed  their  offices. 
On  March  15,  1888,  at  the  instance  of  the  county  attorney,  an  attachment 
was  issued  against  the  defendant,  John  J.  Stevens,  and  the  others,  requiring 
them  to  show  cause  why  they  should  not  be  punished  as  for  contempt  in  dis- 
obeying the  foregoing  peremptory  writ  of  mandamus.  The  defendant,  Ste- 
vens, answered,  stating,  among  other  things,  that  he  had  removed  his  office 
to  his  then  location  in  obedience  to  the  said  order  of  the  board  of  county  com- 
missioners; and  that  the  place  to  which  he  had  removed  his  office,  and  wliere 
he  was  then  holding  the  same,  was  in  fact  within  the  county-seat  of  Kingman 
county,  and  constituted  a  part  thereof,  and  that  he  was  not  guilty  of  any  con- 
tempt. On  March  16,  1888.  the  question  as  to  whetlier  the  defendant,  Sie* 
vens,  was  guilty  of  any  contempt  or  not,  was  tried  beforetbe  judge  of  the  dis- 
trict court  at  chambers;  and  the  judge,  without  making  any  formal  finding, 
adjudged  generally  that  the  defendant  was  guilty  of  the  contempt  charg^ 
against  him,  and  that  he  pay  a  fine  of  i^lO  and  costs  of  suit,  and  stand  com- 
mitted to  the  county  jail  until  such  fine  and  costs  be  paid;  to  which  rulings 
the  defendant  excepted,  and  moved  for  a  new  trial  and  in  arrest  of  judgment, 
Which  motions  were  overruled,  and  the  defendant  then  appealed  to  this  court. 

Three  questions  are  presented  in  this  court  by  the  defendant,  John  J.  Ste- 
vens, as  follows:  (1)  It  is  claimed  that  the  writ  of  m^andamus  was  a  nullity, 
for  the  reason  that  there  was  no  allowance  of  the  writ  indorsed  thereon,  as  re- 
quired by  section  693  of  the  Civil  Code.  (2)  It  is  claimed  that  the  judge  of 
the  district  court  at  chambers  has  no  pow^er  or  authority  to  hear  or  determine 
a  proceeding  for  contempt  for  violating  a  writ  of  mandamus,  or  to  punish 
for  any  such  violation.  (3)  It  is  claimed  that  the  evidence  in  this  case  shows 
that  the  defendant,  at  the  time  of  the  supposed  contempt,  was  in  fact  holding 
his  office  at  and  within  the  county-seat,  and  at  a  place  designated  by  the  board 
of  county  commissioners. 

1.  We  think  the  first  question  presented  by  the  defendant  cannot  properly 
be  considered  by  this  court,  as  the  defendant,  by  recognizing  the  validity  of 
the  writ  of  mandamus,  by  obeying  the  same,  and  by  making  a  return  thereto. 
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without  raising  any  question  below  with  regard  to  its  regularity  or  validity, 
waived  the  irregularity  of  the  failure  to  indorse  on  the  writ  the  allowance  of 
the  same. 

2.  The  second  question  is  more  diflBcult.  No  judgment  or  final  order  can 
legally  be  rendered  by  a  judge  at  chambers,  unless  specifically  authorized  by 
some  express  provision  of  law.  Earls  v.  Barls,  27  Kan.  538,  542,  543,  and 
authorities  there  cited ^  Shaffer  v.  Brinkman,  31  Kan.  124;  Paekard  v.  Pack' 
ard,  34  Kan.  53,  7  Fac.  Hep.  628;  KinporU  y.Ravmn,  2  S.  E.  Bep.  85;  By- 
nam  v.  Commissioners,  Id.  170;  Telegraph  Co,  v.  Railroad  Co,^  2  South.  Kep. 
67.  And  certainly  a  judge  at  chambers  cannot,  without  express  authority 
conferred  by  law,  punish  a  person  for  a  contempt  not  committed  in  his  pres- 
ence. People  V.  Brennan,  45  Barb.  844.  See,  aiso.  State  ▼.  McKinnon,  8  Or. 
4»7;  Gates  v.  McDanUl,  3  Port.  (Ala.)  356;  Taylor  s.MoffaiU  2  Blackf.  305. 
Ordinarily,  perhaps,  it  would  be  held,  ii  no  other  statute  existed,  that  section  2, 
of  the  act  relating  to  district  courts,  (Comp.  Laws  1885,  c.  28,  p.  312,  §  2,) 
would  be  broad  enough  to  authorize  a  judge  of  the  district  court  at  chambers 
to  punish  for  the  violation  of  a  peremptory  writ  of  mandamus;  but  other 
statutes  do  exist  governing  in  most  cases  of  mandamus,  and  it  may  be  that 
these  other  statutes  are  conclusive  in  such  cases.  Section  699  of  the  Civil 
Code  reads  as  follows:  *'Sec.  699.  Whenever  a  peremptory  mandamus  is  di- 
rected to  any  public  officer,  body,  or  board,  commanding  the  performance  of 
any  public  duty  specially  enjoined  by  law,  if  it  appear  to  the  court  that  such 
officer,  or  any  member  of  such  body  or  board,  has,  without  just  excuse,  re- 
fused or  neglected  to  perform  the  duty  so  enjoined,  the  court  may  impose  a 
fine,  not  exceeding  five  hundred  dollars,  upon  every  such  officer  or  member 
-  of  such  body  or  board.  Such  fine,  when  collected,  shall  be  paid  into  the  treas- 
ury of  the  county  where  the  duty  ought  to  have  been  performed;  and  the  pay- 
ment theredf  is  a  bar  to  an  action  for  any  penalty  incurred  by  such  officer  or 
member  of  such  body  or  board,  by  reason  of  his  refusal  or  neglect  to  perform 
the  duty  so  enjoined."  The  statutes  also  specifically  provide  for  the  punish- 
ment of  contempts  in  other  cases.  Thus,  for  the  violation  of  an  injunction 
granted  by  the  judge  of  the  district  court  at  chambers,  either  the  court  or  the 
judge  at  chambers  may  order  the  punishment.  Civil  Code,  §  247;  State  v. 
Cutler f  13  Kan.  131.  With  respect  to  quo  warranto,  see  Civil  Code,  §  657. 
With  respect  to  habeas  corpus^  see  Id.  §  675;  and  with  respect  to  receivers, 
see  id.  §  260.  We  might  also  refer  to  other  statutes,  but  these  are  referred 
ta  only  as  illustrations,  and  for  this  purpose  they  are  sufficient.  Is  not  the 
remedy  furnished  by  section  699  of  the  Civil  Code  exclusive  of  all  other  rem- 
edies in  the  nature  of  contempt  proceedings  for  the  violation  of  a  peremptory 
yiTit  oi  mandamus  %  The  section  starts  out  by  saying:  "Whenever  a  per- 
emptory mancfamt^  is  directed  to  any  public  officer,''  etc.,  "if  it  appear  to  the 
court  that  such  officer,"  etc.,  has  violated  the  mandamus,  "the  court  may  im- 
pose a  fine  not  exceeding  five  hundred  dollars,"  etc.  Bo  not  the  words, 
**  whenever  a  peremptory  mandamus  is  directed, "  etc.,  mean,  at  whatever  time 
a  peremptory  mandamus  is  directed  ?  or  in  any  case  where  a  peremptory  writ 
of  mandamus  is  directed?  etc.,  and,  if  they  do  mean  this,  then  where  is 
there  any  room  given  for  the  hearing  or  trial  of  a  prosecution  for  the  viola- 
tion of  a  mandamus  to  be  had  before  a  judge  at  chambers?  This  statute  pro- 
vides for  such  cases  to  be  hciird  or  tried  only  before  the  court,  and  for  the 
court  only  to  impose  the  fine;  and  provides,  further,  that  "the  payment  thereof 
is  a  bar  to  an  action  for  any  penalty  incurred"  for  the  violation  of  a  mar^ 
damtis,  Now  can  there  be  some  other  kind  of  prosecution  or  proceeding  in- 
stituted, so  that  the  payment  of  this  fine  shall  not  be  such  a  bar?  If  a  case 
of  this  kind  may  be  tried  under  some  other  statute,  then,  of  course,  such  pay- 
ment might  not  be  a  bar.  But  there  can  hardly  be  any  room  for  any  prose- 
cution or  proceeding  similar  to  this  to  come  under  any  other  statute  when  the 
law  provides  expressly  that,  "whenever  a  peremptory  mandamus  is  directed 


Digitized  by 


Google 


368  PACEFiG  REPORTER.  [ICan. 

to  anj  public  officer/'  etc.,  the  fine,  if  any»  shall  be  imposed  under  this  stat* 
ute.  We  think  that  section  699  of  the  Civil  Code  is  exclusive  of  all  other  rem- 
edies in  the  nature  of  a  prosecution  or  proceeding  for  a  contempt  for  the  vi- 
olation of  a  writ  of  mandamiAS.  We  think  the  judge  of  the  district  court 
erred  in  trying  this  case  at  chambers. 

8.  All  that  we  need  to  say  with  reference  to  the  third  question  presented 
by  the  defendant  is  this:  The  question  whether  the  "South  Addition  to  King- 
man" is  a  part  of  the  county-seat  of  Kingman  county  or  not  depends  upon 
the  further  question  whether  it  was  generally  understood  by  the  people  of  that 
county  at  the  time  of  the  county-seat  election,  held  in  1881,  that  the  general 
name  of  "Kingman"  included  such  "South  Addition  to  Kingman"  or  not. 
The  judgment  of  the  judge  of  the  district  court  at  chambers  will  be  reversed, 
and  the  cause  remanded  for  further  proceedings.    All  the  justices  concurring. 


(40  Kan.  87) 

State  v.  Coulter. 
(Supreme  Court  of  Kansas,    October  6, 1888.) 

1.  Criminal  Law— Appeal  from  Inferior  Court— Trial  db  Novo— Evidenob. 

Where  an  appeal  to  the  district  court  from  a  conyiction  in  a  criminal  case  before 
a  justice  of  the  peace  is  taken,  such  appeal  vacates  the  judgment,  and  the  cause 
stands  for  trial  in  the  district  court  de  rumo<t  and  any  evidence  competent  to  estab- 
lish the  charge  is  admissible. 

2.  Intoxicating  Liquors— Criminal  Prosecutions — ^EvroENOB. 

Where,  in  a  prosecution  for  a  violation  of  the  prohibitory  law,  the  complaint  does 
not  allege  the  kind  of  liquor  sold,  or  to  whom  sold,  but  the  prosecuting  witness  in- 
tended to  charge  a  sale  to  one  F.,  and  upon  such  charge  defendant  is  convicted  be- 
fore a  justice  of  the  peace,  and  irom  such  conviction  appeals  to  the  district  court, 
and  upon  trial  in  the  district  court  is  not  convicted  upon  such  charge,  but  upon  an 
alleged  sale  to  one  J . ;  and  where  it  is  shown  that  at  the  time  of  making  the  com- 
plaint the  prosecuting  witness  had  knowledge  of  the  sale  to  J.,  and  gave  his  name 
as  a  witness,  with  the  names  of  other  witnesses,  to  the  county  attorney  to  sustain 
said  charge :  held,  the  evidence  of  such  sale  is  properly  admitted,  and,  if  estab- 
lished, sufQcientf  to  warrant  a  conviction  under  such  complaint. 

8.  Same— Evidence— Other  Sales. 

Where  on  the  trial  of  a  charge  for  the  violation  of  the  prohibitorv  law  it  is  claimed 
that  the  liquor  alleged  to  have  been  sold  was  not  intoxicating,  it  is  then  competent 
to  show  sales  other  than  those  upon  which  the  state  elects  to  try  the  defendant,  for 
the  purpose  of  showing  the  purposes  for  wliich  said  liquor  was  sold  and  purchased ; 
and  it  will  make  no  difference  if  such  sales  were  included  in  a  complaint,  upon 
the  counts  of  which  defendant  had  been  acquitted. 

{SyUahus  by  Clogstorij  C.) 

Commissioners*  decision.  Appeal  from  district  coart,  Marshall  county;  E. 
Hutchinson,  Judge. 

W.  8.  Has8,  for  appellant.  <8f.  B.  Bradford^  Atty.  Gen.,  and  B.  A.  Berry , 
for  appellee. 

CiiOasTON,  C.  Tlie  defendant  was  arrested,  charged  with  the  unlawful 
selling  of  intoxicating  liquors,  upon  the  complaint  of  Aldus  Sharp.  The 
complaint  charged  five  counts.  The  defendant  was  convicted  before  a  jus- 
tice of  the  peace  upon  said  complaint  upon  count  2,  and  acquitted  as  to  counts 
1, 3,  and  4,  count  5  being  dismissed;  from  which  conviction  he  appealed  to  the 
district  court,  and  in  the  district  court  was  again  convicted.  The  first  com- 
plaint of  this  conviction  is  that  the  defendant  was  convicted  in  the  court  below 
upon  the  testimony  of  one  Forbes,  and  in  the  district  court  upon  a  sale  to  one 
Warren  Jackson;  and  for  this  reason  defendant  insists  that  he  was  deprived 
of  having  a  fair  trial,  in  not  being  informed  of  the  specific  offense  charged 
against  him,  and  that  such  conviction  was  in  violation  of  section  10  of  the 
bill  of  rights.  The  complaint  upon  which  the  defendant  was  convicted  was 
a  general  one,  and  did  not  specify  the  character  of  the  liquor  sold,  or  the  per- 
son to  whdm  sold.  This  was  a  trial  in  the  district  court  de  novo,  as  if  no  trial 
bad  ever  been  had.    The  state  might  introduce  any  evidence  competent  to  es- 
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tablish  this  charge,  although  the  conviction  bad  been  had  before  the  justice 
of  the  peace  upon  entirely  different  testimony.  The  state  was  not  bound  by 
what  it  did  in  the  court  below.  This  court  said  in  State  v.  Foi-ner,  32  Kan. 
261f  4  Pac.  Bep.  857:  '*As  the  trial  in  the  district  court  upon  appeal  must  be 
de  noto,  defendant  took  his  appeal  with  a  full  knowledge  of  the  risk  there- 
from, and  of  all  the  possible  consequences;  and  the  state  had  the  right  to  offer 
evidence  tending  to  establish  the  charge  in  the  original,  regardless  of  the  elec- 
tion had.  before  the  justice  of  the  peace."  But  counsel  insists  that,  even  if 
this  is  true,  yet  the  complaining  witness,  at  the  time  of  filing  the  complaint, 
must  have  had  in  view  this  specific  sale  upon  which  the  defendant  was  con- 
victed; and,  if  he  did  not  have  that  knowledge,  then  the  defendant,  under 
the  authority  of  State  v.  Brooks.  33  Kan.  708,  7  Pac.  Rep.  591,  must  be  dis- 
charged. The  distinction  between  this  case  and  the  case  cited  is  that  the  de- 
fendant in  that  case  was  tried  and  convicted  in  the  district  court  upon  a  sale 
not  known  to  the  prosecuting  witness  and  not  charged  in  the  complaint;  and 
in  this,  while  the  defendant  was  convicted  upon  the  testimony  of  a  sale  to 
Forbes  before  the  justice  of  the  peace,  yet  it  was  shown  that  while  tlie  pros- 
ecuting witness  intended  to  charge  a  sale  to  Forbes,  yet  he  also  had  knowledge 
and  gave  information  of  that  knowledge  to  the  county  attorney,  at  the  time 
of  filing  the  complaint,  of  a  sale  to  Warren  Jackson,  and  gave  his  name  along 
with  the  names  of  other  witnesses.  Having  this  knowledge  at  the  time  of 
filing  the  complaint  was  sufficient  to  enable  the  state  to  use  the  testimony  of 
Warren  Jackson  in  securing  the  conviction  in  the  district  court.  Sharp  had 
heard  Jackson  say  that  he  had  bought  intoxicating  liquors — the  particular 
kind  sworn  to  by  Jackson  being  phosphate  lemon  rye — of  the  defendant,  and 
he  had  this  knowledge  at  the  time  of  filing  the  complaint.  Justice  Valen- 
tine, in  State  v.  Brooks,  said:  "If,  however,  he  had  in  contemplation  a  larger 
number,  then  the  state  should  have  been  required  to  elect  at  the  proper  time 
as  to  which  of  the  offenses  and  under  which  counts  it  would  rely  for  a  con- 
viction. If  the  complaining  witness  had  in  contemplation  fifty  or  a  hundred 
or  more  violations  of  law,  as  possibly  he  had,  the  prosecution  should,  at  the 
proper  time,  have  selected  some  four  of  them,  and  relied  upon  these  four  for 
a  conviction,  and  not  have  selected  some  supposed  offense  of  which  the  com- 
plaining witness  had  no  knowledge  or  thought."  The  state  in  this  case,  upon 
motion  of  the  defendant,  made  its  election,  and  relied  upon  the  sale  to  War- 
ren Jackson  for  conviction.    In  this  we  see  no  error. 

Counsel,  for  a  second  ground  of  objection,  complains  because  the  court  per- 
mitted the  state  to  introduce  the  testimony  of  three  other  witnesses  to  sales 
made  to  them,  and  the  circumstances  under  which  the  sales  were  made,  and 
offered  to  show  that  these  sales  and  transactions  were  the  same  sales  and 
transactions  charged  in  counts  1,  3,  and  4,  of  which  the  defendant  had  been 
acquitted  in  the  court  below,  and  for  that  reason  this  evidence  was  incom- 
petent. The  state  having  elected  to  rely  upon  the  testimony  of  Warren  Jack- 
son, the  jury  must  convict,  if  at  all,  upon  that  testimony,  and  the  sales  shown 
by  the  other  three  witnesses  were  not  very  material,  except  for  this  purpose. 
The  defendant  was  insisting  that  phosphate  lemon  rye  was  not  an  intoxicat- 
ing beverage,  but  a  medicine,  and  sold  for  that  purpose;  and  it  was  compe- 
tent for  the  state  to  show  the  manner  of  the  sales,  and  for  what  purpose  sold. 
It  was  competent  to  show  by  tliese  witnesses  that  they  purchased  it  for  a 
beverage,  and  that  it  was  sold  to  persons  in  a  state  of  intoxication  by  the  de- 
fendant,  because  of  its  intoxicating  effects  as  a  beverage.  It  is  perhaps  true 
that  this  testimony  ought  to  have  been  offered  in  rebuttal,  but  there  was  no 
objection  m;ide  to  it  for  that  reason,  and  it  was  competent  after  the  testimony 
offered  by  the  defendant,  tliougli  had  the  evidence  been  objected  to  upon  the 
ground  that  it  was  not  competent,  at  that  time,  the  court  doubtless  would 
have  sustained  the  objection;  but,  as  the  evidence  became  competent  during 
the  course  of  the  trial,  we  do  not  think  the  error  was  material.  The  defend- 
v.l9p.no.l2— 24 
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ant  saved  his  exceptions  to  the  first  three  instructions  given  by  the  court, 
and  his  objection  to  these  instructions  is  that  the  court  submitted  to  the  jury 
the  question  as  to  whether  or  not  the  sale  to  Warren  Jackson  was  a  sale 
charged  in  the  information.  The  objection  is  made  that  this  is  a  jurisdic- 
tional question,  and  must  be  passed  upon  by  the  court,  and  should  not  be 
submitted  to  the  jury.  This  claim  we  do  not  think  well  taken.  Jurisdic- 
tional questions  of  this  character  may  be  submitted  to  the  jury  as  well  as 
other  questions  of  fact.  It  was  a  question  of  fact  as  to  whether  o;r  not  the 
complaining  witness  had  in  view  or  had  knowledge  of  the  sale  to  Warren 
Jackson  at  the  time  of  filing  lils  complaint.  It  would  also.be  a  jurisdictional 
question,  which  the  jury  must  have  determined,  whether  or  not  this  sale  took 
place  in  Marshall  county,  and  counsel  would  not  say  that  this  could  not  prop- 
erly be  submitted  to  a  jury.  We  think  this  question  was  properly  submitted 
to  the  jury. 

The  last  objection  urged  by  counsel  is  that  phosphate  lemon  rye  is  not  an 
intoxicating  liquor,  as  contemplated  by  the  prohibitory  law.  as  interpreted 
by  this  court  in  Intoxicating  Liqtiar  Cases,  25  Kan.  752.  The  evidence  of- 
fered by  the  defendant  attempted  to  show  that  this  was  a  medical  compound, 
designed  as  a  medicine.  It  was  also  shown  by  the  defendant  that  it  contained 
about  23  per  cent,  of  alcohol.  The  quantity  of  alcohol  does  not  necessarily  de- 
termine whether  or  not  a  liquor  is  intoxicating,  as  contemplated  by  the  pro- 
hibitory law.  The  object  for  which  it  is  used,  and  its  effects  when  used, 
must  aid  in  determining  whether  or  not  its  sale  is  prohibited.  In  this  case 
It  was  clearly  shown  that  this  compound,  whatever  its  ingredients  may  have 
been,  was  sold  and  used  as  a  beverage,  and  that  it  produced  intoxication  sim- 
ilar to  the  known  effects  of  whisky  and  other  intoxicating  liquors.  This,  we 
thi  nk.  was  sufficient  to  establish  its  character  and  restrain  its  sale.  It  is  there- 
fore recommended  that  the  judgment  of  the  court  below  be  affirmed* 

Per  Curiam.    It  is  so  ordered ;  all  the  justices  concurring. 

(40  Kan.  107) 

Statb  v.  Seoermond. 
(Supreme  Court  of  Kansas.    October  6, 1888.) 

Robbery— Indictment  and  Information— Description  op  Propertt. 

An  information  for  robbery  which  describes  the  property  as  "twenfrf-five  dollarB 
in  money,  the  property  of  John  Bond, "  and  without  any  allegation  of  its  vaLae,  or 
any  excuse  for  want  of  greater  particularity,  is  fatally  defective.^ 

(SylUibu^  by  Clogston,  C.) 

Commissioners'  decision.  Appeal  from  district  court,  Barber  county;  C. 
W.  Ellis,  Judge. 

R,  A.  Cameron,  for  appellant.  S.  3.  Bradford^  Atty.  Gen.,  and  fl".  X. 
Shannon,  for  appellee. 

Clogston,  C.  The  defendant,  Fred  Segermond,  was  convicted  of  robbery, 
and  sentenced  to  hard  labor  in  the  penitentiary  of  this  state  for  a  term  of  10 
yeai-s,  from  which  judgment  he  appeals  to  this  court.  The  record  contains 
the  information;  the  bill  of  exceptions  saving  exceptions  to  the  overruling  of 
an  objection  to  the  introduction  of  any  evidence  under  the  information,  the 
instructions  of  the  court  to  the  jury,  the  verdict  of  the  Jury,  motion  for  new 
trial  and  in  arrest  of  judgment,  and  the  judgment  on  the  verdict  of  guilty  as 
charged.  No  exceptions  are  shown  to  the  overruling  of  the  motion  for  a  new 
trial  or  in  arrest,  and  for  this  reason  it  is  contended  that  nothing  is  brought 

^An  indictment  for  robbery,  which  charges  the  taking  of  a  certain  sum,  '^lawful 
money  of  the  United  States,  "is  not  defective  because  not  alleging  that  such  money  was 
personal  property.  People  v.  Riley,  (Cal.)  16  Fac.  Rep.  544.  See  note,  Id.,  as  to  the 
sufficiency  of  indictments. 
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here  for  review.  Before  a  defendant  can  complain  of  the  ruling  of  the  court 
upon  the  trial,  exceptions  must  be  saved  by  a  bill  of  exceptions,  and  a  motion 
for  a  new  trial  or  in  arrest  of  judgment,  with  the  ruling  of  the  court,  and  ex- 
ceptions thereto.  This  not  having  been  done,  there  is  nothing  left  for  our  con- 
sideration except  Uie  transcript  of  the  record,  and  this  only  presents  the  one 
question,  did  the  information  sufficiently  and  definitely  state  the  offense  of 
robbery  to  support  the  judgment  of  conviction?  The  charging  part  of  the 
information  complained  of  is  as  follows:  '*One  Fred  Segermonddid  then  and 
there  unlawfully,  feloniously,  purposely,  and  viciously  assault  the  person  of 
one  John  Bund,  for  the  purpose  and  with  the  intent  to,  and  did  then  and 
there,  rob  the  said  John  Bond  of  his  personal  property;  and  the  said  Fred 
Segermond  did  then  and  there  by  putting  him,  the  said  John  Bond,  in  fear  of 
immediate  injury,  and  by  force  and  violence  to  his  person,  and  in  his,  John 
Bond's  presence, and  against  his  will,  did  unlawfully  and  feloniously  and  for- 
cibly rob  and  take  from  the  person  of  said  John  Bond  twenty-five  dollars  in 
money,  the  said  money  then  and  there  being  the  property  of  the  said  John 
Bond.''  The  objection  urged  against  this  information  is  that  it  does  not  spe- 
cifically and  clearly  describe  the  property  taken;  and,  second,  does  not  allege 
that  it  was  of  value.  Objections  of  this  kind,  coming  after  judgment,  where 
no  attaclL  is  shown  to  have  been  made  in  the  court  below,  must  be  considered 
in  a  different  light  here  than  if  such  objections  had  been  properly  made  at  the 
trial;  and  if  on  examination  it  can  be  seen  that  the  information  was  sufi!- 
ciently  explicit — First,  to  enable  the  court  to  say  that,  admitting  the  facts.  It 
had  jurisdiction;  second^  to  apprise  the  defendant  of  the  nature  of  the  offense 
charged,  so  as  to  give  him  an  opportunity  to  make  his  defense;  and,  third,  to 
make  the  judgment  certain  and  available  as  a  bar  to  any  subsequent  prosecu- 
tion for  the  same  offense;  or,  in  other  words,  the  information  must  be  so  de- 
fective as  not  to  sustain  the  judgment  of  conviction.  It  will  be  seen  that  the 
information  charges  the  property  taken  as  "twenty- five  dollars  in  money." 
Now,  robbery  is  defined  to  be  '* larceny  committed  by  violence  of  the  person 
of  one  put  in  fear. "  2  Bish.  Grim.  Law,  (7th  £d. )  §  1156.  And  to  constitute 
a  larceny  the  property  stolen  must  be  described  so  that  the  defendant  may 
know  what  particular  property  or  thing  of  the  larceny  of  which  he  stands 
charged.  The  inquiry  turns  to  the  charge*  "twenty-five  dollars  in  money.'' 
Of  what  did  this  money  consist?  Was  it  in  one  piece  or  in  many;  bills  or 
coin ;  treasury  notes,  or  part  of  one  denomination  and  part  of  another  ?  These 
questions  would  be  suggested  to  the  mind  of  the  person  charged  with  the  of- 
fense of  robbery  or  larceny.  Now,  the  law  presumes  the  defendant  to  be  in- 
nocent of  the  offense  chargexl .  To  hold  that  this  description  of  the  property  su f- 
ficiently  notifies  him  of  the  nature  of  such  charge,  must  presume  Ids  guilt,  and 
presumes  from  the  fact  that  he  had  a  knowledge  of  just  what  kind  of  money 
was  intended  to  be  charged  and  was  charged  against  him.  It  is  the  policy  of 
the  criminal  law  to  so  charge  an  offense  that,  if  the  defendant  is  acquitted  he 
can  the  more  easily  plead  and  show  such  acquittal,  if  again  charged  with  the 
same  offense.  And  this  practice  does  not  leave  it  to  conjecture  alone  to  de- 
termine whether  such  charge  be  identical  with  some  former  one,  on  which  an 
acquittal  has  been  had,  but  it  must  be  specific  to  be  avalhible.  State  v.  Til- 
ney,  88  Kan.  714,  17  Pac.  liep.  606.  In  the  case  of  State  v.  Longhottoms,  11 
Humph.  39,  the  indictment  for  larceny  charged  the  defendant  with  having 
stolen  ''ten  dollars  good  and  lawful  money  ot  the  state  of  Tennessee,"  and  it 
was  held  that  this  was  not  a  sufficient  description  of  the  thing  stolen.  Money 
should  be  described  as  so  many  pieces  of  current  gold  or  silver  coin,  and  the 
coin  must  be  stated  by  its  appropriate  name.  In  People  v.  Ball,  14  CaJ.  101, 
it  was  held  that  an  indictment  for  laKceny,  describing  the  money  as  "three 
thousand  dollars,  lawful  money  of  the  United  States,"  was  insufiicient.  In 
State  v.  Williams,  19  Ala.  15,  it  was  held  that  an  indictment  for  larceny  of 
banlL-notes  ahould  state  their  number,  denomination,  and  value.     In  Fred- 
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rick  V.  State,  3  W.  Ya.  695f  the  property  was  described  as  "four  legal  tender 
notes  of  the  United  states  of  America,  each  one  thereof  for  tlie  payment  of 
and  of  the  value  often  dollars,  each  current  of  the  United  States,  and  amount- 
ing to  the  sum  of  forty  dollars;  also  one  national  currency  note  on  the  First 
National  Bank  of  Newport,  for  the  payment  of  and  of  the  value  often  dollars, 
amounting  in  the  aggregate  to  the  sum  of  fifty  dollars;"  and  the  description 
was  held  insufficient.  In  U.  S.  v.  Barry,  4  Granch,  G.  G.  606.  It  was  held  that  an 
Indictment  for  the  larceny  of  a  bank  note  must  state  the  amount  as  well  as 
the  value.  In  Lavarre  v.  State,  I  Tex.  App.  685,  in  an  indictment  describing 
tlie  property  stolen  as  "three  hundred  gold  dollars,  the  property  of  the  alleged 
owner,  without  alleging  the  value  of  the  gold  dollars,  or  that  they  were  lawful 
money  of  current  coin  of  the  United  States,  or  other  country,"  held  indict- 
ment defective  for  want  of  sufficient  description.  In  Ridgeway  v.  State,  41 
Tex.  232,  it  was  said:  "The  rule  is  that  the  property  must  be  described  with 
reasonable  certainty,  whenever  practicable  to  do  so;  and  therefore,  whenever 
it  can  be  done,  the  property  must  be  specific,  as  fifty  pieces  of  coin  of  the 
United  States,  commonly  called  half  dollars.  When  a  particular  description 
cannot  be  given,  it  should  be  stated  in  the  indictment,  after  giving  such  as 
the  grand  jurors  can  certainly  make  of  the  property."  In  Martinez  v.  iitate. 
Id.  164.  it  WHS  held  that  an  indictment  for  theft  of  "one  hundred  and  eighty- 
two  doUai-s  in  United  States  currency"  was  defective  for  want  of  a  sufiicient 
description  of  the  property  stolen,  and  of  averment  of  its  value.  In  Merwin 
V.  People,  26  Mich.  299,  it  was  said:  "The  present  information  utterly  fails 
to  comply  with  this  rule,  or  to  state  any  excuse  for  non-compliance.  The 
charge  is  only  of  the  stealing  of  the  personal  property,  goods,  and  chattels  of 
John  Gonnell,  one  hundred  and  thirty-five  dollars."  The  court  further  said: 
"I  have  found  no  case  and  no  principle  of  common  law  pleading  upon  which 
such  indictment  or  information  can  be  sustained,  without  showing  upon  the 
face  of  the  indictment  some  excuse  for  the  want  of  greater  particularity." 
In  State  v.  Kroegei\  47  Mo.  530,  an  indictment  for  larceny  which  describes 
the  property  stolen  as  "one  check  for  five  thousand  dollars  on  the  Traders' 
Bank,  of  the  value  of  five  thousand  dollars ;  five  thousand  dollars  in  money,  of 
the  value  of  five  thousand  dollars,"  should  be  held  not  sufficient.  In  State 
V.  McAnulty,  26  Kan.  533,  it  was  said:  "The  general  rule  is  that  an  article 
stolen  should  be  described  with  such  certainty  as  will  enable  a  jury  to  decide 
whether  such  article  proved  to  liave  been  stolen  is  the  very  same  with  that 
upon  which  the  indictment  or  information  is  founded,  and  show  judicially  to 
the  court  that  it  can  be  the  subject-matter  of  the  offense  charged,  and  enable 
the  defendant  to  plead  his  acquittal  or  conviction  to  a  subsequent  indictment 
or  information  relating  to  the  same  article;  and  it  is  also  the  rule  that,  where 
several  articles  are  alleged  to  have  l)een  stolen,  the  number  and  value  of  each 
shall  be  given."  In  many  of  these  cases  the  questions  reviewed  came  to  the 
courts  as  this  is  brought  here,  upon  the  record  alone,  and  the  information  or 
indictment  and  the  judgment  were  alone  considered;  among  which,  see  Mer^ 
win  V.  People,  26  Mich.  305;  Lavarre  v.  State,  1  Tex.  App.  686;  State  v. 
Kroeger,  47  Mo.  530.  Also  see  Arnold  v.  State,  52  Ind.  281 ;  Uickey  v.  State, 
23  Ind.  21;  Momall  v.  State,  35  Ind.  460;  Brennon  v.  State,  25  Ind.  403; 
People  V.  Jackson,  8  Barb.  637;  Collins  v.  People,  39  111.  233;  StaU  v.  Good- 
rich,  46  N.  II.  186;  Sheppard  v.  State,  42  Ala.  531. 

The  second  objection  to  the  information  is  that  it  fails  to  allege  that  the 
property  taken,  "  twenty-fi  ve  dollars  in  money, "  was  of  any  value.  The  charge 
differs  from  the  crime  of  larceny  only  in  this:  In  larceny  the  value  must  be 
stated  definitely  and  certainly,  for  two  reasons — First,  to  fix  the  crime;  and, 
secondAo  determine  the  grade  of  the  offense,  and  fix  the  punishment, — while 
to  constitute  robbery  it  is  necessary  that  the  property  or  thing  taken  should 
have  either  an  intdnsic  or  relative  value.  Talley  v.  State,  1  Tex.  App.  688. 
In  People  v.  Nelson,  56  Gal.  77,  it  was  said:   "It  is  obvious  frbm  the  fore- 
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going  definitions  that  an  indictment  for  robbery  roust  aver  every  fact  neces- 
sary to  constitute  larceny,  and  more.  The  jury  may  Qml  a  defendant  guilty 
of  any  offense  the  commission  of  which  is  necessarily  included  in  that  which 
is  charged  in  the  indictment.'*  "Twenty-five  dollars  in  money"  may,  it  ia 
true,  mean  gold  or  silver  coin  of  the  United  States,  or  treasury  notes,  or  any 
other  denomination  known  and  used,  and  which  circulates  as  money;  or  it 
may  mean  only  some  paper,  such  as  state  bank-bills,  or  confederate  money,  or 
bills  purporting  to  be  of  the  value  of  S25.  There  should  be  no  uncertainty, 
and  no  excuse  can  be  given  for  leaving  to  conjecture  what  can  be  so  easily 
stated.  Either  the  property  must  be  designated  or  described,  so  that  it  can  be 
easily  known  and  recognized  as  money,  such  as  is  in  usual  circulation  and  ex- 
change as  money.  To  designate  it  as  gold  and  silver  coin,  or  treasury  notes, 
or  national  bank  notes,  issued  by  the  government  of  the  United  States,  would 
perhaps  be  suflacient  to  Impute  a  value.  See  Smith  v.  State^  33  Ind.  159; 
Talley  v.  State,  1  Tex.  App.  688;  Arnold  v.  State,  52  Ind.  281;  Merwin  v. 
People^  26  Mich.  298;  Jackaon  v.  State,  69  Ala.  249.  While  perhaps  it  may 
be  said  tliat  under  our  liberal  code  pleadings  that  degree  of  exactness  is  not 
i-equired  that  is  necessary  under  the  common  law,  yet  we  do  not  understand 
the  rule  to  be  so  far  relaxed  as  not  to  require  the  plender  to  formally  state  a 
public  offense  in  an  Information,  however  liberal  the  Code  may  be  interpre- 
ted. The  bill  of  rights  still  provides  that  the  accused  has  the  right  to  know 
"the  nature  and  the  cause  of  the  accusation  against  him."  The  nature  of  the 
accusation  m  ust  mean  and  include  a  description  of  the  offense.  We  are  there- 
fore of  the  opinion  that  the  information  is  fatally  defective,  and  not  sufficient 
to  sustain  the  judgment  of  conviction.  We  therefore  recommend  that  the 
cause  be  reversed  and  remanded  for  further  proceedings,  in  accordance  with 
the  views  herein  expressed. 

Pek  Curiam.    It  is  so  ordered;  all  the  justices  concurring. 

(77  Cal.  U3) 

People  c.  Ward.    (No.  20,4J4.) 
{Suprems  Coiurt  of  California.    September  22, 1888.) 

1.  RoBBERT— Evidence— Habmlebs  Error. 

A  witness  on  a  trial  for  robbery  having  testified  that  he  did  not  know  whether 
defendant  knew  that  the  person  robbed  had  all  his  money  together  or  not;  that  he 
might  have  seen  it  for  all  witness  knew;  that  he  might  have  seen  more  than  $10, — 
the  refusal  to  strike  out  what  the  witness  testified  that  defendant  "might  have 
seen, "  if  error  at  all,  is  harmless,  as  it  was  so  uncertain  as  not  to  be  likely  to  have 
injured  defendant. 
8.  8a3ie. 

In  such  case,  there  being  evidence  tending  to  show  a  conspiracy  between  defend- ' 
ant  and  a  third  party,  who  actually  committed  the  crime  charged,  evidence  of  the 
wounded  condition  of  the  latter,  and  that  he  had  pistols  in  his  possession  the  next 
morning  after  the  robbery,  covered  with  blood,  is  admissible. 
8.  Jury— Challbnoe— Appeal— Review. 

The  disallowance  of  a  challenge  for  cause  is  not  reviewable  on  appeal. 

Commissioners'  decision.  In  bank.  Appeal  from  superior  court,  Tulare 
county;  Wu^liam  W.  Cross,  Judge. 

Indictment  against  Edward  Ward  for  an  assault  with  intent  to  rob  one 
Baker.  The  principals  in  tho  assault  were  Bently  and  Bidgeway.  Bently 
was  convicted  of  an  assault  with  a  deadly  weapon,  and  an  attempt  to  commit 
robbery.  See  17  Pac.  Rep.  436,  18  Pac.  Rep.  799.  The  witness  Moore,  in 
relation  to  whether  defendant  knew  that  Baker  had  money,  testified:  "I  dont 
know  whether  he  knew  Baker  had  all  his  money  together.  He  might  have 
seen  it  for  all  I  know.  I  don't  know  whether  he  did  or  not.  He  might  have 
seen  more  than  ten  dollars;  I  don't  know."  Defendant  moved  to  strike  out 
that  portion  relative  to  wliat  defendant  "might  have  seen,"  which  waS' re- 
fused.   It  was  also  admitted  in  evidence  that  Bidgeway  was  found  to  be 
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wounded  the  next  morning,  with  pistols  in  his  possession  covered  with  blood. 
The  defendant  was  convicted,  and  appeals. 

George  A.  Johnson,  Atty.  Gen.,  for  the  People.  W.  A.  Gray  and  Oregon 
Saunders,  for  appellant. 

Hayne,  C.    The  defendant  was  convicted  of  an  assault  with  intent  to  rob. 

1.  The  disallowance  of  the  challenge  for  cause  is  not  subject  to  review. 
People  V.  Fong  Ah  Sing,  70  Cal.  11,  11  Pac.  Kep.  323.  The  case  of  People 
V.  Brown,  72  Cal.  390,  14  Pac.  Hep.  90,  is  not  in  conflict  with  this. 

2.  The  denial  of  the  motion  to  strike  out  the  evidence  of  the  witness  Mooi-e 
was  not  error.  The  testimony  went  to  show  a  motive  for  the  crime.  But  if 
it  be  conceded  that  there  was  error,  the  evidence  was  of  such  an  uncertain 
character  that  it  could  not  have  injured  the  defendant. 

3.  The  evidence  of  the  condition  in  which  Ridgeway  was  found  the  next 
morning  was  properly  admitted.  It  tended  to  show  that  he  committed  the 
assault,  and  there  was  evidence  tending  to  connect  the  defendant  with  him. 

4.  The  instructions  were  proper,  and  the  evidence  sufficient.  The  defend- 
ant was  convicted  after  a  ffelr  trial ;  and  we  advise  that  the  judgment  and  or- 
der appealed  from  be  afBrmed. 

We  concur:    Belcheb,  C.  C;    Foote,  C. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion  the  Judg- 
ment and  order  are  affirmed. 


(77  Cal.  125) 

People  v.  Swarbrick.    (No.  20,480.^ 

{Supreme  CouH  of  Calif  omia,    September  25,  I6d8.)     - 

Criminal  Law— Instructiox— Burolabt. 

On  trial  for  burglary,  a  charge  that  the  defense,  ^  as  attempted  to  be  shown,  **  that 
defendant  was  not  one  of  the  persons  that  entered  the  house,  and  that  the  complain- 
ing witness  was  mistaken  in  the  identity  of  the  person  she  saw  there,  is  lor  the 
jury,  does  not  cast  discredit  on  the  defense,  or  characterize  it  as  futile,  and  is  not 
error. 

In  bank.  Appeal  from  superior  court,  Alameda  county;  N.  Hamilton, 
Judge. 

Information  for  burglary.  From  a  judgment  of  conviction  the  defendant 
Charles  Swarbrick  appeals. 

•     R.  M»  Fitzgerald,  for  appellant.     Geo,  A,  Johnson,  Atty.  Gon.,  for  the 
'  People. 

Sharpstein,  J.  The  only  question  presented  for  our  consideration  by  the 
record  on  this  appeal  is  whether  the  court  erred  in  giving  the  following  in- 
struction to  the  jury :  "  The  defense  in  this  action  is,  as  attempted  to  be  shown 
by  the  defense,  tliat  the  defendant  was  not  one  of  the  paities  that  entered  the 
house,  and  that  the  complaining  witness  was  mistaken  as  to  the  identity 
of  the  paity  whom  she  saw  there.  Now,  that  is  a  matter  entirely  with  you. 
If  the  evidence  does  not  satisfy  you  that  he  was  in  fact  one  of  the  parties  that 
was  in  there,  then,  of  course,  you  cannot  lind  him  guilty.''  Counsel  for  ap- 
pellant insists  that  the  court  by  this  instruction  "characterized  the  defendant's 
defense  as  an  attempted  defense."  He  did  not  characterize  it  as  a  futile  de- 
fense, nor  cast  any  slur  or  discredit  upon  it.  He  told  the  jury  that  the  de- 
fense, as  attempted  to  be  shown,  was  that  the  defendant  was  not  one  of  the 
parties  that  entered  the  house.  Whether  that  was  shown  was  for  the  jury  to 
determine.  In  view  of  the  conflicting  evidence,  it  would  have  been  error  for 
the  court  to  have  instructed  the  jury  that  it  had  been  shown  that  the  def end- 
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ant  did  not  enter  the  house.    We  discover  no  error  in  the  record.    Judgment 
affirmed. 

We  concur:  Sbarls,  C.  J.;  MoFablaio),  J.;  Thornton,  J.;  Patebson^ 
J.;  McEiNSTRY,  J. 

(77  Cal.  IM) 

HSBSBB  t).  MlLLKB  et  ol.     (Ko.  11,562.) 

{Supreme  Cawrt  of  California.    October  19, 1888.) 

QuiBTiNO  TrrLB— Plbadikg — Couflaint— Claim  of  Defbitdant. 

An  aUeffation  in  a  complaint  that,  by  reason  of  a  patent  from  the  state,  defendant 
claims  an  estate  or  interest  in  the  land  in  controversy  adverse  to.  plaintiff,  is  not 
neoessarily  inconsistent  with  the  prior  allegation  that  plaintiff  is  the  owner  and 
seized  in  fee;  and,  the  prayer  being  that  the  adverse  daim  be  decreed  void,  the 
complaint  is  good,  on  general  demurrer,  as  one  to  quiet  title,  though  it  does  not  ex- 
pressly aver  that  defendants  claim  is  invalid. 

Commissioners*  decision.  Department  2.  Appeal  from  superior  court, 
Mendocino  county;  Robert  MoGarvey,  Judge. 

6\  C.  Hamilton  and  /•  if.  Mannon^  (Henley  c§  Swift,  of  counsel,)  for  ap- 
pellant.   T.  X.  CarotherSt  for  respondents. 

Hatne,  C.  This  is  an  appeal  from  a  final  judgment  for  defendants  upon 
demurrer  to  the  complaint.  The  complaint  alleges,  among  other  things,  that 
the  "plaintiff  was  at  the  commencement  of  the  action,  ever  since  has  been, 
and  now  is,  the  owner  and  seized  in  fee"  of  the  premises  in  controversy,  and 
that  by  reason  of  a  certain  patent  from  the  state  and  certain  conveyances 
"said  defendants  claim  estate  or  interest  in  ^aid  land  adverse  to  this  plain- 
tiff." And  the  prayer  is  that  such  adverse  claims  be  decreed  to  be  void.  The 
allegation  that  the  plaintiff  is  the  owner  and  seized  in  fee,  eU^,  is  of  an  ul- 
timate fact,  and  is  a  sufficient  statement  of  the  right  of  the  plaintiff  in  an  ac- 
tion of  ejectment  or  to  quiet  title.  Payne  v.  Treadwelh  16  Cal.  242;  Qar- 
toood  v.  Hastings,  38  Cal.  217;  Rough  v.  Simmons,  65  Cal.  227,  3  Pac.  Rep. 
804;  and  compare  Ferrer  v.  Insurance  Co,^  47  Cal.  431.  This  fact  is  not 
stated  as  a  conclusion  from  other  facts,  as  was  the  case  in  Tuimer  v.  White, 
73  Cal.  300, 14  Pac.  Rep.  794.  The  demurrer  admits  the  truth  of  the  allega- 
tion, and  hence  it  is  a  conceded  fact  that,  at  the  commencement  of  tlie  action, 
the  plaintiff  was  the  owner  and  seized  in  fee  of  the  premises  in  controversy. 
If  this  fact  were  necessarily  inconsistent  with  the  fact  that  defendants  claim 
the  fee  (not  merely  an  interest  in  the  land)  by  virtue  of  a  patent  from  the 
state,  the  objection  could  not  be  raised  upon  a  general  demurrer,  but  would 
have  to  be  presented  by  a  special  demurrer  for  uncertainty.  Blasirigame  v.- 
Insurance  Co.,  17  Pac.  Rep.  925.  But  the  allegations  are  not  necessarily  in- 
consistent with  each  other.  It  may  be  that  the  patent  was  issued  without  au- 
thority of  law.  See  Doolan  v.  Carr,  125  U.  S.  625,  8  Sup.  Ct.  Rep.  1228. 
Taking  the  fact  to  be  that  the  plaintiff  was  "the  owner  and  seized"  at  the 
commencement  of  the  action,  it  is  impossible  that  another  person  could  be  the 
owner  at  such  time.  And  it  follows  that  the  defendants^  claim  to  be  the 
owner  of  the  fee  (for  the  patent  must  purport  to  be  of  the  fee)  adversely  to 
the  plaintiff  must  be  without  foundation.  Henceitisof  no  importance  that  the 
complaint  does  not  expressly  allege  that  the  defendants'  claim  is  invalid  and 
void.  The  complaint  is  good  as  a  complaint  to  quiet  title;  and  the  general 
demurrer  should  have  been  overruled.  We  therefore  advise  that  the  judg- 
ment be  reversed,  and  the  cause  remanded,  with  directions  to  overrule  the 
demurrer. 

We  concur:    Belcher,  C.  C;  Foote,  C. 
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Per  Curiam.  For  the  reasons  given  in  ttie  foregoing  opinion  the  Judg- 
ment is  reversed,  and  the  cause  remanded,  with  directions  to  overrule  the  de- 
murrer. 


(77  Cal.  196) 

Canning  v.  Fibush  et  ah    (No.  11,709.) 
{Supreme  Court  of  California,    October  19, 1888.) 
Landlord  and  Tenant— Lease— Expiration  op  Term— Possession* 

Where  plaintiff  leased  to  defendant  premises  for  three  months  from  Jun&  Ist, 
and  on  August  Hth  notified  defendant  that,  if  he  remained  after  September  Ist.  the 
rent  would  be  increased,  which  increase  on  September  1st  he  demanded,  and  de- 
fendant refused  to  pay,  but  offered  and  plaintiff  refused,  a  less  sum,  and  plaintiff 
"never  said  or  did  anything"  to  allow  defendant  to  occupy  after  the  expiration  of 
the  term,  plaintiff  may  recover  possession,  with  damages  for  detention. 

Commissioners'  decision.  Department  2.  Appeal  from  superior  court, 
Alameda  county;  E.  M.  Gibson,  Judge. 

P,  F.  Benson,  {J.  C.  Martin,  of  counsel,)  for  appellant.  Welles  Whitmore 
and  H.  R.  Havens,  for  respondents. 

Hayne,  C.  Appeal  by  plaintiff  from  a  judgment  of  nonsuit.  The  evi- 
dence shows  that  the  plaintiff  leased  the  premises  In  controversy  to  the  de- 
fendants for  the  term  of  three  months  from  June  1, 1885.  At  the  time  of  the 
agreement  there  was  some  talk  of  leasing  them  the  premises  after  that  at  a 
higher  rent,  if  the  parties  could  agree.  But  this  amounted  to  nothing  more 
than  that  the  parties  would  see  whether  a  renewal  could  not  be  arranged  at 
the  end  of  the  term.  On  the  6th  of  August  the  plaintiff  caused  the  defend- 
ants to  be  served  with  a  notice  to  the  effect  that  if  they  occupied  the  store 
after  September  1st  the  rent  would  be  $200  per  month.  On  September  1st 
the  plaintiff  demanded  the  $200,  but  the  defendants  declined  to  pay  it,  and 
offered  to  pay  $100,  which  was  refused.  The  plaintiff  "never  said  or  did 
anything  to  allow  these  defendants  to  occupy  the  premises  after  the  expira- 
tion of  the  three  months. "  The  origimil  complaint  averred  that  the  rent  had 
been  raised  by  the  notice,  and  was  for  holding  over  after  the  non-payment  of 
such  increased  rent.  At  the  trial  the  plaintiff  obtained  leave  to  amend  the 
complaint  by  striking  out  the  averments  as  to  the  notice,  etc. ;  and  this  was 
done,  leaving  tlie  complaint  to  stand  for  the  holding  over  after  the  expiration 
of  the  lease,  and  for  damages  for  the  same.  We  think  the  court  erred  in 
granting  the  nonsuit.  The  lease,  having  been  for  three  months  only,  expired 
on  September  1st.  The  notice  of  increased  rent  could  not  of  itself  raise  the 
rent,  because  the  holding  was  for  a  fixed  period,  and  not  from  month  to 
month.  Stoppelkamp  v.  Mangeot,  42  Cal.  316.  It  did  not  operate  as  an 
agreement,  because  it  was  in  the  nature  of  a  proposal.  The  defendants,  hav- 
ing rejected  the  proposal,  cannot  claim  that  it  inured  to  their  benefit.  And, 
inasmuch  as  the  lease  expired  by  its  own  limitation,  there  was  no  necessity 
of  a  notice  to  terminate  it.  There  was  no  acceptance  of  rent,  or  anything 
from  which  a  renewal  could  be  inferred.  This  being  the  case,  we  do  not  see 
how  the  defendants  had  any  right  to  continue  in  possession,  and,  if  they  had 
no  such  right,  why  the  plaintiff  should  not  recover  the  premises,  with  dam- 
ages for  the  detention.  The  other  matters  do  not  require  special  notice.  We 
therefore  advise  that  the  judgment  be  reversed,  and  the  cause  remanded  for 
a  new  trial. 

We  concur:     Belcher,  C.  C;  Foote,  C. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  reversed,  and  the  cause  remanded  for  a  new  trial. 
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(77  Cal.  194) 

Murphy  v.  Harris.    (No.  11,580.) 

(Supreme  Court  of  Calif amia.    October  19, 1888.) 

L  CjXSMftions— Ille6ai«  Seizure— Burden  of  Proof. 

Under  Code  Civil  Proc.  CaL  §  600,  subd.  8,  exempting  from  execution  *' instruments 
of  husbandry;  ♦  •  •  also  •  ♦  ♦  two  horses,  »*— a  debtor  is  not  entitled  to  an 
exemption  of  colts,  unless  he  is  engaged  in  farming;  and,  in  an  action  for  levying 
on  them,  a  finding  that  he  was  not  engaged  in  fanning  for  18  months  prior  to  the 
seizure,  and  a  judgment  for  defendant,  will  not  be  disturbed  where  the  evidence  is 
'  vague;  the  burden  being  on  the  party  seeking  the  exemption  to  show  that  he  is  en- 
titled to  it. 
2  Same— Horses— Habitual  Usb  as  Mbaxs  of  Livelihood. 

The  exemption  by  Code  Civil  Proc.  Cal.  §  690,  subd.  6,  of  the  two  horsos,  etc.,  can- 
not be  claimed  unless  the  debtor  ^habitually  earns  his  living**  by  their  use. 

Commissioners'  decision.  Department  2.  Appeal  from  superior  court, 
Napa  county;  R.  Crouch.  Judge. 

Action  by  Charles  Murphy  against  H.  H.  Harris,  sheriff  of  Napa  county, 
for  damages  for  the  levy  and  sale  of  two  colts  alleged  to  Ik)  exempt  from  ex- 
ecution.   Judgment  was  rendered  for  defendant,  and  plaintifT  appeals. 

Coghlan  &  Coombs,  for  appellant.     F,  E.  Johnson,  for  respondent. 

Hayne,  C.  The  question  in  this  case  is  whether  two  colts  were  exempt 
from  execution  against  the  plaintiff.  There  are  two  provisions  which  might 
be  claimed  to  have  some  reference  to  the  matter.  The  third  subdivision  of 
section  690  of  the  Code  of  Civil  Procedure  is  as  follows:  "Subd.  3.  The  farm- 
ing utensils  or  implements  of  husbandry  of  the  judgment  debtor;  also  two 
oxen,  or  two  horses,  or  two  mules,  and  their  harness,  one  cart  or  wagon, 
and  food  for  such  oxen,  hoi-ses,  or  mules  for  one  month.  *  *  *»  The 
sixth  subdivision  of  the  same  section  is  as  follows:  "Subd.  6.  Two  hoi"ses, 
two  oxen,  or  two  mules,  and  their  harness,  and  one  cart  or  wagon,  one  dray 
or  truck,  one  coup^,  one  hack  or  carriage,  for  one  or  two  horses,  by  the  use  of 
which  a  cartman,  drayman,  truckman,  huckster,  peddler,  hackman,  team- 
ster, or  other  laborer  habitually  earns  his  living.  *  *  *'*-  These  provis- 
ions correspond  to  subdivisions  8  and  6  of  section  219  of  the  old  practice  act. 
That  section  was  frequently  amended.  See  Laws  1851,  pp.  85, 86;  Laws  1854, 
pp.  62,  63;  Laws  1862,  p.  573;  Laws  1868-64.  p.  523;  Laws  1869-70,  p.  384; 
Laws  1871-72,  p.  864.  And  the  section  of  the  Code  of  Civil  Procedure  was 
amended  in  1876  and  in  1878.  But  in  all  these  changes  thcBixth  subdivison 
has  always  required  that  the  party  must  "habitually"  earn  his  living  by  the 
use  of  the  animals  claimed  to  be  exempt.  And  this  requirement  has  been  held 
to  be  imperative.  Dove  v.  Nunan,  62  CaL  400.  It  cannot  possibly  be  con- 
tended that  the  debtor  here  habitually  earned  his  living  by  the  use  of  the  colts 
in  question;  and  therefore  this  subdivision  may  be  dismissed  from  considera- 
tion. Tlie  other  provision  has  for  all  purposes  of  the  present  case  been  sub- 
stantially the  same  as  it  stands  at  present;  most  of  the  changes  being  in  the 
latter  half  of  the  subdivision.  And,  while  the  language  is  not  absolutely 
clear,  it  has  been  held,  and  we  think  correctly,  that  it  relates  exclusively  to 
persons  engaged  in  farming.  Bnisie  v.  Griffith,  34  Cal.  305 ;  Robert  v.  Adams, 
88  Cal.  383,  384.  The  finding  of  the  court  was,  in  substance,  that  for  18 
months  prior  to  the  seizure  the  plaintiff  was  not  engaged  in  the  business  of 
farming.  And  we  cannot  say  upon  the  record  that  this  finding  is  not  sus- 
tained by  the  evidence.  It  is  certainly  incumbent  upon  a  party  who  brings  a 
suit  for  the  recovery  of  property,  upon  the  ground  that  it  is  exempt,  to  show 
afiSrmatively  that  he  is  entitled  to  the  exemption.  The  evidence  here,  how- 
ever, is  disjointed  and  vague;  and  we  can  not  say  with  any  reasonable  certainty 
that  the  plaintiff  pioved  himself  to  be  engaged  in  farming  within  the  mean- 
ing of  the  provision.  We  therefore  advise  that  the  judgment  and  order  de- 
nying a  new  trial  be  afiirmed. 
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We  concur:    Belcher,  C.  C;  Foote,  C. 

Per  Curiam.    For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment and  order  denying  a  new  trial  are  affirmed. 


(77  Cal.  204) 

Peoplb  ex  rel.  Wallen  ©•  Mopjiis.    (No.  11,626..) 

{Suprefms  Ctmrt  of  CaW(ymia,    Octobet  90, 1888.) 

L  Public  Lands— Pukchase  of  School  Laitos— Payment  in  Warrants. 

A  purchase  of  school  land,  by  application  to  the  land-office,  at  $1.25  per  acre,  in 

fold  coin,  accompanied  by  payment  of  20  per  cent,  of  the  purchase  money,  followed 
y  the  issue  of  a  certificate  of  purchase,  in  conformity  with  Pol.  Code  Cal.  (Hittell's,) 
%  84d4,  cannot  be  completed  by  payment  in  land-warrants,  under  section  S502,  enact- 
ing that  $3  per  acre  state  school-land  warrants  shall  be  receivable  bi  payment  for 
school  land,  but  that  such  payment  shall  be  to  the  register,  and  the  warrants  can- 
celed before  the  certificate  is  issued;  and  a  patent  issued  on  such  payment,  under 
the  latter  section,  will  be  set  aside. 
3.  Same— Cancellation— Return  op  "Warrants. 

Such  a  patent,  in  the  absence  of  fraud  in  its  procurement,  will  not  be  annulled, 
unless  the  state  returns  or  tenders  the  surrendered  warrants. 

Ck)mmissioner8'  decision .  Department  1.  Appeal  from  superior  court,  Lake 
county;  Rodney  J.  Hudson,  Judge. 

Action  by  the  state  of  California  ex  rel.  Ezra  Wallen  against  Henry  S.  Mor- 
ris, to  set  aside  a  patent  for  school  lands.  Judgment  for  plaintiff,  and  de- 
fendant appeals. 

Fox  df  Kellogg  and  Eugene  W.  Britt,  for  appellant.  Geo.  A.  Johnson, 
Atty.  Qen.»  and  R.  W,  Crump,  for  respondent. 

FooTE,  C.  This  action  was  brought  to  set  aside  a  patent  from  the  state  of 
California  of  certain  school  lands  of  the  500,000-acre  grant  made  by  the  congress 
of  the  United  States  to  the  state.  Judgment  was  given  in  favor  of  the  plain- 
tiff, from  which,  and  an  order  denying  him- a  new  trial,  the  defendant  appeals. 
According  to  the  findings,  one  John  T.  Harrington,  on  the  10th  day  of  Jan- 
uary, 1876,  filed  in  the  office  of  the  state  surveyor  general  an  application  to 
purchase  the  lands  in  controversy.  Before  this  application  was  granted,  one 
Mullan  having  disputed  Harrington^s  right  to  buy  the  lands  from  the  state, 
the  contest  between  them  was  referred,  as  by  law  required,  to  the  district 
court  of  the  Seventh  judicial  district  for  determination.  Judgment  was  there 
given  in  favor  of  Harrington  as  having  the  better  right  to  purchase  the  land 
from  the  state,  a  certified  copy  of  which  was  filed  in  the  surveyor  general's 
office.  Afterwards,  on  the  21st  day  of  April,  1877,  the  surveyor  general  ap- 
proved Harrington's  application,  and  issued  to  him  a  certiOcate  of  purchase 
for  the  lands.  This  was  a  cash  purchase  for  gold  coin,  made  under  and  by 
virtue  of  section  3494  of  the  Political  Code,  (Hitteirs,)  which  is  as  follows: 
*'The  unsold  portion  of  the  500,000  acres  granted  to  the  state  for  school  pur- 
poses, the  sixteenth  and  thirty-sixth  sections,  and  lands  selected  in  lieu  thereof, 
must  be  sold  at  the  rate  of  81.25  per  acre,  in  gold  coin,  payable  20  per  cent, 
of  the  principal  within  fifty  days  from  the  date  of  the  certificate  of  location 
issued  to  the  purchaser;  the  balance,  bearing  interest  at  the  rate  of  10  percent, 
per  annum  in  advance,  is  due  and  payable  within  one  year  after  the  passage 
of  any  act  by  the  legislature  requiri  ng  such  payment,  or  before  if  desired  by  the 
purchaser.''  Within  50  days  of  the  approval  of  his  application,  20  per  cent, 
of  the  purchase  money  was  paid  by  Harrington,  together  with  interest  due  by 
law.  After  the  certificate  was  issued  it  was  duly  assigned  in  writing  by  Har- 
rington to  Smith,  by  Smith  to  Barger,  by  Barger  to  Hyde,  by  Hyde  to  Rice, 
by  Rice  to  the  defendant.  Rice  paid  the  accruing  interest  to  November  15, 
1883.  and  afterwards  assigned  the  certificate  to  the  defendant.  On  the  4th  day 
of  June,  1884,  the  defendant  surrendered  to  the  register  of  the  state  land-office 
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certain  schooMand  warrants  at  two  dollars  per  acre,  which  were  issued  under 
an  act  of  the  legislature  approved  May  3. 1852,  entitled  "An  act  to  provide  for 
the  disposal  of  the  500,000  acres  of  land  granted  to  this  state  by  act  of  con- 
gress,'* etc.  Upon  the  surrender  of  the  warrants  for  cancellation  the  register 
accepted  .them  sis  payment  in  full  for  the  balance  due  upon  the  land,  and  is- 
sued to  the  defendant  the  state's  patent  therefor.  According  to  the  agreed 
facts  in  the  statement,  plaintiff  admits  that  if  the  final  payment  by  defendant 
in  surrendering  the  school-land  warrants  was  a  valid  and  legal  payment  for 
said  lands,  then  the  state  has  received  full  payment  therefor,  but  denies  the 
validity  or  legality  of  such  payment. 

The  ti*ansaction  seems  to  have  bef n  made  in  good  faith',  under  the  supposi- 
tion that  such  payment  might  lawfully  be  made  and  received.  Section  8502 
of  the  Political  Code,  under  which  this  matter  was  attempted  to  be  concluded, 
reads  thus:  -  "School-land  warrants,  issued  by  authority  of  the  state,  are  re- 
ceivable in  payment  of  the  purchase  money  of  any  part  of  the  500,000  acres 
of  land  granted  to  the  state  for  school  purposes.  Such  payment  must  be  made 
to  the  register,  and  the  warrants  canceled,  before  the  certiBcate  of  purchase 
is  issued."  Thus  it  will  be  seen  that  the  purchase  was  initiated  under  the 
terms  of  section  3494  of  the  Political  Code,  (Hitteirs.)  The  certificate  of  pur- 
chase issued  thereunder  was  valid  and  good  against  both  Mullan  and  the  state, 
ami  compelled  the  surveyor  general  to  issue  it.  Nor  is  it  permissible  in  this 
proceeding  to  call  in  question  the  evidence  on  which  the  judgment  was  based 
in  favor  of  HaiTington  in  the  action  of  Harrington  v.  Mullan,  as  having  the 
better  right  to  purchase  the  land,  or  the  rulings  of  the  court  in  that  action  on 
matters  of  law.  Section  3416,  Pol.  Code,  (Hitteirs:)  Laugenour  v.  Shanklin, 
57  Cal.  70;  Batchelderv.  Willey,  64  Cal.  44.  It  is  manifest  that  the  defendant  had 
aright  to  conclude  his  purchase  of  the  land  described  in  the  certificate  which  he 
held.  But  it  seems  that  he  did  not  complete  the  purchase  in  the  manner  required 
by  law;  for,  as  we  have  seen,  it  was  not  attempted  originally  by  Harrington 
to  buy  the  land  with  S2  per  acre  school-land  warrants,  but  under  the  section 
of  the  Political  Code,  supra,  prescribing  the  terms  of  a  sale  for  gold  coin  at 
81.25  per  acre.  The  $2  per  acre  warrants  were  only  paid  as  part  and  final 
payment  upon  a  purchase  made  on  the  basis  of  gold  coin  at  61.25  per  acre, 
and  they  were  not  paid  to  the  register,  and  canceled  before  the  certificate  of 
purchase  was  issued,  but  long  after.  The  i-egister  seems  to  have  misconstrued 
the  law  governing  the  matter,  and  to  have  allowed  the  purchase  to  be  con- 
cluded under  a  statute  different  from  that  under  which  it  was  initiated,  and 
in  a  manner  not  contemplated  by  it.  Therefore  the  patent  was  issued  with- 
out lawful  authority. 

Nevertheless,  there  is  no  fraud  or  deception  charged  in  the  complaint,  and 
none  appears  in  the  record,  nor  has  any  offer  been  made  by  the  state  to  the 
patentee  to  return  the  warrants  which  he  has  paid  in  good  faith.  Such  being 
the  case,  defendant  cannot  be  deprived  of  his  patent,  unless  he  receives  back 
from  the  state  what  he  has  paid  under  an  erroneous  view  of  the  law  enter- 
tained by  the  register  and  himself.  People  v.  Biyan,  78  Cal.  377,  14  Pac. 
Bep.  898;  U.  S.  v.  White,  9  Sjiwy.  131,  17  Fed.  Rep.  561,  and  cases  cited. 
And  unless  some  statute  prevents,  which  has  not  been  called  to  our  attention, 
the  certificate  of  purchase  is  valid,  and  the  purchase  may  be  completed  by  com- 
plying with  the  provisions  of  section  3494  of  the  Political  Code,  under  which 
it  was  initiated.  For  these  reasons  we  advise  that  the  judgment  and  order  be 
reversed,  and  the  cause  remanded. 

We  concur:    Belcher,  0.  C;  Hatnb,  0. 

Per  Curiam.  For  the  reasons  g1  ven  i  n  the  foregoing  opinion  the  judgment 
and  order  afe  reversed,  and  the  cause  remanded. 
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(77  Cal.  198) 

Ex  parte  Ah  Men.    (No.  20.442.)    Ex  parte  Ah  Fong.    (No.  20.443.) 
Ex  parte  Ah  Shin.    (No.  20.444.)    Ex  parU  Ah  Mow.    (No.  20,445.) 

{Supreme  Court  of  California.    October  20, 1888.) 

1.  Contempt— Procedure— Affidavit— Contents. 

In  California  a  contempt  is  prosecuted  in  the  proceeding  out  of  which  it  arises; 
and  therefore  under  Code  Civil  Proc.  Cal.  §  1211,  requiring  an  affidavit  of  the  facts 
constituting  the  contempt,  it  Is  unnecessary ,  on  the  violation  of  an  injunction,  to  set 
forth  the  pendency  of  tne  proceeding  in  which  it  Issued,  or  the  provisions  of  the 
order;  but  it  is  sufficient  if  the  affidavit  alleges  the  acts  done  in  violation  of  it. 

2.  Same— Final  Judumbnt— Conclusiveness— Review— Habeas  Corpus. 

After  flnal  judgment  in  proceedings  to  punish  for  contempt,  where  th3  court  had 
iurisdiction  of  the  subject-matter,  alleged  irregularities,  that  defendant  was  arrested 
in  one  county  by  the  deputy  sheriif  of  another,  or  that  he  was  arrested  in  the  night 
without  an  indorsement  of  authority  therefor  on  the  warrant,  or  that  the  warrant 
did  not  show  on  its  face  facta  authorizing  the  arrest,  or  that  he  was  given  a  fie- 
titious  name  in  the  warrant,  and  was  not  otherwise  described,  cannot  be  inquired 
into  on  luibeas  corpus,  the  judgment  of  the  court  being  conclusive,  under  Code 
Civil  Proc.  Cal.  $  1222,  especially  where  it  recites  that  defendant  was  duly  brought 
into  court  pursuant  to  the  warrant,  and  that  the  person  proceeded  against  by  the 
petitions  name  answered  by  his  true  name. 

3.  Sjkmb— Warrant  Containing  Fictitious  Names- Amendment 

Where  a  complaint  states  that  the  true  names  of  defendants  are  unknown,  and 
prays  an  amendment  alleging  their  true  names  when  discovered,  and  they  do  not 
appear,  and  an  injunction  directed  to  them  under  fictitious  names  is  served  on 
them,  and  a  warrant  for  arrest  for  its  violation  describes  them  as  the  persons  who 
had  been  served  therewith,  a  judgment  against  them  in  their  true  names,  in  the 
proceedings  for  contempt,  stating  that  their  true  names  were  found  at  the  hearing, 
IS  valid. 

lu  bank.    Applications  for  writs  of  habeas  corpus. 

Cross  <Ss  Sinionds,  for  petitioners.  E.  A,  Forbes  and  A,  L,  HarU  for  re- 
spondent. 

Fatekson,  J.  Petitioner  claims  that  he  should  be  discharged  from  cus- 
tody for  the  following  reasons :  First,  because  the  aifida vit  on  which  the  war- 
rant was  issued  was  insufficient  to  give  the  court  jurisdiction  to  order  the 
arrest  of  petitioner;  second,  because  the  petitioner  was  arrested  under  a  gen- 
eral warrant  of  arrest  in  Nevada  county  by  the  deputy  sheriff  of  Yuba  county; 
t/^ird,  because  he  was  arrested  In  the  night-time,  and  w.thout  an  indorsement 
on  the  warrant  of  arrest  to  aulliorize  tlie  arrest  at  that  time;  fourths  because 
the  warrant  of  arrest  did  not  show  upon  its  face  facts  authorizing  the  arrest; 
KTi^i  fifth,  because  the  petitioner  is  not  named  in  the  warrant  of  arrest,  the 
only  name  used  in  the  warrant  being  a  fictitious  name,  and  there  being  no 
other  designation  or  description  of  the  person  to  be  arrested. 

1.  The  atfidavit  on  whicli  the  warrant  of  arrest  was  issued  alleges,  in  sub- 
stance, that,  since  the  service  on  the  defendants  of  the  injunction  which  had 
been  issued  on  the  16th  day  of  January,  and  served  on  defendants  on  the  30th 
day  of  the  same  month,  said  defendants,  John  Doe  and  others,  have  been 
working  and  operating  the  mine  described  in  the  complaint  by  the  hydraulic 
process,  in  willful  and  gross  disobedience  of  the  orders  and  processes  of  the 
court..  It  describes  particularly  the  manner  in  which  the  mine  had  been  op- 
erated, and  alleges  that  large  quantities  of  material  had  been  deposited  int-o 
Deer  creek,  tributary  to  the  Yuba  river,  in  violation  of  the  writ  of  injunction. 
These  allegations,  we  think,  were  sufficient.  Section  1211  of  the  Code  of  Civil 
Procedure  provides  that,  **when  the  contempt  is  not  committed  in  the  imme- 
diate view  and  presence  of  the  court  or  judge  at  chambers,  an  affidavit  shall 
be  presented  to  the  court  or  judge  of  the  facts  constituting  the  contempt,  or 
a  statement  of  ^le  facts  by  the  referees,  arbitrators,  or  other  judicial  officer." 
In  this  state,  although  contempt  of  court  is  a  specific  criminal  cfffense,  and  a 
judgment  of  conviction  thereof  the  same  as  a  judgment  in  a  criminal  case. 
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{Ex  parte  Hollis,  59  Cal.  408,)  the  practice  has  always  been  to  prosecute  a 
matter  of  contempt  in  the  cause  or  proceeding  out  of  which  it  arose,  and  not 
as  a  separate  proceeding,  with  a  title  of  its  own.  It  is  therefore  unnecessary 
in  the  affidavit  to  set  forth  the  pendency  of  the  cause  or  proceeding,  or  the 
provisions  of  the  order  which  has  been  violated.  The  court  takes  judicial 
notice  of  those  matters,  and  it  is  quite  clear,  we  think,  that  the  facts  consti- 
tuting the  contempt,  or  the  facts  stated  by  the  referee,  within  the  meaning  of 
section  1211,  supra,  are  sufficiently  stated  if  the  acts  done  in  violation  of  the 
order  or  writ  are  set  forth.  The  most  that  can  be  said  against  the  affidavit  is 
that  it  is  inartiflcially  drawn.  In  determining  on  habeas  corptis  whether  the 
court  had  jurisdiction,  we  must  distinguish  between  a  complaint  or  affidavit 
which  charges  no  offense  at  all,  and  one  which,  though  inartificially  drawn, 
intimates  the  existence  of  the  facts  necessary  to  constitute  the  oifense,  and 
indicates  a  purpose  to  declare  thereon.    Bx parte  Kearny,  56  Cal.  228. 

2.  It  would  be  sufficient  to  say,  in  answer  to  the  other  grounds  assigned  as 
reasons  for  the  discharge  of  the  petitioner,  that,  if  the  facts  are  as  representi^d. 
and  could  be  considered  here,  they  show  irregularity  in  the  obtaining  of  juris- 
diction, but  do  not  show  such  a  want  of  jurisdiction  as  would  authorize  his 
discharge  on  habeas  coipus.  The  petitioner  was  actually  taken  before  the 
court  below,  and  given  an  opportunity  to  defend  himself  against  the  charge 
made  in  the  affidavit.  We  have  already  held  that  that  affidavit  was  sufficient 
for  the  issuance  of  the  warrant.  The  court  had  jurisdiction  of  the  subject- 
matter,  and,  however  irregular  the  proceedings  taken  to  obtain  jurisdiction  of 
the  person,  its  judgment  is  final  and  conclusive.  Section  1222,  Code  Civil 
Proc.,  provides  that  "the  judgment  and  orders  of  the  court  or  judge,  made  in 
cases  of  contempt,  are  final  and  conclusive."  The  fact  that  the  process  has 
not  been  served  by  the  proper  person,  or  at  the  proper  place  or  time,  or  that 
the  warrant  or  order  upon  which  a  prisoner  has  been  arrested  is  void,  and  the 
arrest  unlawful,  will  not  render  the  judgment  void,  and  subject  to  a  collateral 
attack.  Ex  parte  McQill,  6  Tex.  App.  498;  Dorente  v.  Sullivan,  7  Cal.  279; 
Peck  V.  Strauss,  33  Cal.  685;  Owens  v.  Qotzian,  4  Dill.  438;  Ex  parte  Kel- 
lofffff  6  Vt.  511 ;  Freem.  Judgm.  §  126.  After  final  judgment  of  conviction  the 
jurisdiction  of  the  court  cannot  be  questioned  by  an  inquiry  into  the  manner 
in  which  the  accused  was  brought  before  it;  and  this  is  true,  even  though  the 
prisoner  has  been  kidnaped  and  forcibly  brought  before  the  court  from  a 
foreign  jurisdiction.  People  v.  Rotjoe,  4  Park.  Crim.  R.  253;  CT.  fir.  v.  Laio- 
rence,  13  Blatchf.  806;  Ex  parte  Scott,  9  Barn.  &  C.  446;  State  v.  Smith,  1 
Bailey,  288;  State  v.  Brewster,  7  Vt.  118;  State  v.  Ross,  21  Iowa,  467.  In 
the  last>named  case  it  was  said:  "The  liability  of  the  parties  arresting  them 
[the  defendants^  without  legal  warrant  for  false  imprisonment  or  otherwise, 
and  their  violation  of  the  penal  statutes  of  Missouri,  may  be  ever  so  clear, 
and  yet  the  prisoners  not  be  entitled  to  their  discharge. "  See,  also,  Mahon 
v.  Justice,  8  Sup.  Ct.  Rep.  1204,  where  the  cases  bearing  upon  this  question 
are  thoroughly  reviewed  by  Mr.  Justice  Field.  Kearly  all  of  the  objections 
urged  against  the  validity  of  the  judgment  convicting  petitioner  of  a  contempt 
are  answered  by  the  recitals  in  the  judgment  itself.  If  the  record  were  silent 
as  to  the  jurisdictional  facts,  jurisdiction  would  be  presumed;  but  the  judg- 
ment itself  recites  all  of  the  facts  necessary  to  the  exercise  of  junsdiction  by 
the  court.  It  appears  upon  the  face  of  the  judgment  that  the  injunction  was 
duly  issued  and  served,  and  that  the  same  has  ever  since  remained  in  full  force 
and  effect;  that  after  service  upon  the  defendants  the  acts  alleged  in  the  affi- 
davit were  committed  by  the  defendants  in  violation  of  the  injunction,  and  in 
contempt  of  the  authority  of  the  court.  It  recites  that  the  petitioner  was 
"duly  and  regularly  brought  Into  court  pursuant  to  said  warrant  of  attach- 
ment;" that  the  person  sued  and  served  as  James  Doe  in  said  action,  and  pro- 
ceeded against  by  said  name,  answered  that  his  true  name  was  Ah  Men.  The 
matters  thus  adjudicated  are  conclusive,  and  no  evidence  dehors  the  record  can 


Digitized  by 


Google 


882  PACIFIC  REPORTER.  [CbI. 

be  received  to  impeach  them.  Freem.  Judgm.  §  619  j  Sx parte  Stemes,  ante^ 
275,  (filed  September  28,  1888.) 

3.  The  fact  that  the  true  names  of  the  defendants  in  the  action  were  un- 
known was  alleged  in  the  complaint,  followed  by  a  prayer  that  when  discov- 
ered the  complaint  might  be  amended  by  alleging  their  true  names.  The  in- 
junction seems  to  have  followed  the  complaint,  and  was  directed  to  the  de- 
fendants under  said  fictitious  names,  but  It  was  actually  served  upon  the  de- 
fendants. No  answer  was  filed  by  them,  nor  did  they  make  any  appearance 
in  the  action.  They  continued,  however,  to  do  the  things  which  they  were 
by  the  writ  of  injunction  enjoined  and  restrained  from  doing.  In  the  aflSda- 
vit  for  the  warrant  of  attachment  the  defendants  were  described  as  persons 
who  had  been  served  with  the  injunction  theretofore  issued.  At  the  bearing 
the  court  found  the  true  name  of  petitioner  to  be  Ah  Men,  and  it  is  so  stated 
in  the  judgment.    This  is  sufficient. 

With  the  question  of  injustice  or  wrong  that  may  have  been  done  to  this 
petitioner  by  the  procedure  against  him  we  have  nothing  to  do.  The  only  in- 
quiry before  us  is  whether  the  court  had  jurisdiction  of  the  person  and  of  the 
subject-matter.  We  think  that  the  petitioners  should  be  remanded  to  the  cus- 
tody of  the  sheriff  of  Yuba  county;  and  it  is  so  ordered. 

We  concur:  Skauls,  C.  J.;  Sharpstein,  J.;  McFarland,  J.;  Thorn- 
ton, J. 


(77  Cal.  208) 

McCusKEB  t>.  Walker.    (No.  11,640.) 
{Suprerm  Cov/rt  of  California.    October  32, 1888.) 

LnnTATiow  OF  Actions— Wrongful  Attachment— Running  op  the  Statutb. 

The  statute  of  limitations  runs  on  acause  of  action  for  malidouely  suing  an  at- 
tachment from  the  time  of  the  wrongful  act;  and  the  limitation  of  two  years  pro- 
vided by  Code  Civil  Proc.  Cal.  §  839,  subd.  1,  in  case  of  actions  upon  a  contract,  ob- 
ligation, or  liability,  not  founded  on  an  instrument  in  writing,  applies  in  su<di  case, 
rather  than  the  three  years  limitation  of  section  8S8,  subd.  3,  in  case  of  actions  for 
taking,  detaining,  or  injuring  any  goods  or  chattels,  inoluding  actions  for  the  re- 
covery of  personal  property. 

Commissioners'  decision,  Department  1.  Appeal  from  superior  court, 
Monterey  county;  John  K.  Alexander,  Judge. 

Action  by  Tillatha  G.  McCusker  against  Thomas  Walker  for  the  wrongful 
suing  of  an  attachment.  Judgment  for  plaintiff,  and  defendant  appeals. 
Code  Civil  Proc.  §  338,  subd.  3,  prescribes  a  limitation  of  three  years  in  case 
of  *'an  action  for  taking,  detaining,  or  injuring  any  goods  o^  cliattels,  in- 
cluding actions  for  the  recovery  of  specific  personal  property."  Section  8^, 
subd.  1,  prescribes  a  two-years  limitation  in  case  oT  "an  action  upon  a  con- 
tract, obligation,  or  liability,  not  founded  upon  an  instrument  of  writing." 

A,  8,  Kittredge,  for  appellant.  N.  4.  Dome  and  T,  ff,  Laine,  for  respond- 
eat. 

Belcheb,  C.  C.  In  January,  1881,  the  defendant  herein,  Thomas  Walker, 
purchased  certain  real  property  at  a  sale  under  a  decree  of  foreclosure  of  mort- 
gage, and  in  due  time  received  the  sheriff's  deed  therefor.  The  plaintiff 
herein,  Tillatha  C.  McCusker,  was  a  party  to  the  foreclosure  suit,  and  was  in 
possession  of  the  property  when  the  sale  was  made,  and  up  to  the  time  when 
the  sheriff's  deed  was  executed.  On  the  27th  day  of  August,  1881,  Walker 
commenced  an  action  against  McCusker  to  recover  the  sum  of  $1,200,  the  al- 
leged value  of  the  use  and  occupation  of  the  property  during  the  six  months 
allowed  for  redemption.  At  the  time  of  commencing  his  action  Walker  filed 
an  affidavit  and  undertaking,  and  procured  a  writ  of  attachment  to  be  issued, 
under  which  certain  personal  property  of  McCusker  was,  on  the  same  day, 
seized  and  taken  into  liis  possession  by  the  sheriff.    In  September  foilowing, 
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McGusker  moved  the  court  to  dissolve  the  attachment,  on  the  ground  tliat  the 
alleged  indebtedness  was  not  on  a  contract,  express  or  implied,  for  the  dii*ect 
payment  of  money.  This  motion  was  denied  in  October,  and  an  appeal  from 
the  order  was  taken  to  this  court.  On  the  28th  day  of  June,  1884,  the  order 
was  reversed,  (65  Cal.  S60,  4  Pac.  Rep.  206,)  and  on  the  22d  day  of  August 
following  an  order  was  entered  in  the  court  below  dissolving  the  attachment. 
This  action  was  commenced  on  the  24th  day  of  August,  1884,  to  recover  dam- 
ages alleged  to  have  been  sustained  by  the  plaintifiP,  in  consequence  of  the 
wrongful  issuance  of  the  attachment  in  the  case  of  Walker  v.  McCti8kei\  It 
is  alleged  in  the  complaint  that  "plaintiff  in  said  action  willfully,  maliciously, 
wrongfully,  and  unlawfully,  and  without  probable  cause,  made  application  to 
the  clerk  of  said  court  for  a  writ  of  attachment  against  the  property  of  tliis 
plaintiff;  *  *  *  and  the  writ  was  improperly,  irregularly,  wrongfully, 
and  maliciously,  and  without  probable  cause,  issued."  It  is  further  alleged 
that  the  plaintiff  was  a  farmer,  and  that  the  property  attached  ''was  used  in 
and  was  necessary  to  her  said  business  of  farming;  and  thereby  the  business 
of  plaintiff  was  utterly  broken  up,  and  said  property  and  the  use  tliereof  was 
lost  to  plaintiff,  and  her  credit  was  destroyed,  to  her  damage  in  the  sum  of 
$10,000;  that  the  property  so  attached  was  of  the  value  of  $6,000,  and  has 
been  by  reason  of  said  attachment  wholly  lost  to  plaintiff,  to  her  damage  in 
the  further  sum  of  $6,000. "  The  prayer  is  for  damages  in  the  sum  of  $16,000, 
and  for  costs.  The  defendant  answered,  and,  among  other  defenses  set  up, 
alleged  that  the  cause  of  action  was  barred  by  the  provisions  of  subdivision 
1  of  section  839  of  the  Ckxle  of  Civil  Procedure.  The  trial  was  by  a  jury;  and 
the  plaintiff  introduced  evidence  showing,  among  other  things,  that  the  value 
of  the  property  attached  was,  at  the  time  of  the  levy,  about  $2,250.  When 
the  plaintiff  rested  her  case,  the  defendant  moved  for  a  non-suit  on  the  ground 
that  it  appeared  from  the  plaintiff's  evidence  that  the  attachment  was  levied 
on  the  27tb  of  August,  1881,  and  this  action  was  not  commenced  till  the  24th 
of  August,  1884,  and  that  her  cause  of  action  was  therefore  barred  by  the  stat- 
ute of  limitations.  The  court  denied  the  motion  and  the  defendant  reserved 
an  exception.  The  defendant  then  introduced  evidence  tending  to  show 
that  the  value  of  the  property  attached  was.  at  the  time  of  the  levy  of  the  at- 
tachment, about  the  sum  of  $1,450»  and  that  on  the  20th  of  March,  1884,  judg- 
ment in  the  said  suit  of  Walker  v.  McCusker  was  entered  in  favor  of  the 
plaintiff,  and  against  the  defendant,  for  the  sum,  including  interest  and 
costs,  of  $1,197.50.  The  jury  returned  a  verdict  for  plaintiff  for  $3,214.40. 
on  which  judgment  was  entered.  The  defendant  moved  for  a  new  trial,  and 
has  appealed  from  the  judgment  and  an  order  denying  his  motion,  and  now 
insists  that  plaintiff's  cause  of  action  was  barred  in  two  years  after  the  levy 
of  the  attachment,  and  that  the  court  erred  in  not  granting  his  motion  for 
non-suit. 

The  question  is,  does  the  two-years  limitation  provided  by  subdivision  1 
of  section  339  of  the  Code  of  Civil  Procedure  apply,  or  the  three-years  limit- 
ation provided  by  subdivision  3  of  section  338?  'it  is  clear,  we  think,  that 
the  gravamen^  of  the  action  is  the  alleged  suing  out  and  levying  the  writ  of 
attachment  maliciously  and  without  probable  cause.  Apt  words  are  used  to 
describe  a  cause  of  action  for  malicious  prosecution,  and  they  must  be  pre- 
sumed to  have  been  used  by  design ;  the  words,  "and  without  probable  cause, " 
having  been  added  by  an  amendment  made  at  the  trial.  The  averments  as  to 
the  injury  done  to  the  plaintifTs  business  and  credit,  and  as  to  the  value  and 
loss  of  the  property  taken,  were  evidently  inserted  to  furnish  a  basis  for  proof 
of  damages.  The  plaintiff  might  have  brought  an  action  for  the  taking  and 
detention  of  her  property,  but  she  elected  to  sue  for  the  malicious  prosecution 
of  a  process  of  law,  and  apparently  chose  the  latter  form  of  action  because 
greater  damages  could  thereby  be  recovered.  Civil  Code,  §  3294.  But  wiiere 
the  gist  of  an  action  is  a  malicious  prosecution,  the  statute  begins  to  run 
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when  the  wrongful  act  is  done,  and  the  limitation  is  two  years.  In  Sho-p  v. 
Miller^  57  Cal.  431,  the  action  was  brought  to  recover  damages  for  the  mali- 
cious suing  out  of  a  writ  of  attaichment,  and  levying  it  upon  the  real  property 
of  plaintiff;  and  it  was  held  that  the  action  was  barred  after  two  years  from 
the  time  of  the  levy.  So  in  Wood  v.  Currey,  Id.  208,  the  action  was  brought 
to  recover  damages  for  maliciously  causing  a  writ  of  execution  to  be  issued 
on  a  judgment  which  had  been  satisfied,  and  levying  it  upon  the  plaintiff's 
real  property;  and  it  was  held  that  the  two-years  limitation  applied,  and  that 
the  action  was  barred.  See,  also,  Sharp  v.  Miller,  64  Cal.  329;  Taylor  v. 
Bidwell,  65  Cal.  489,  4  Pac.  Rep.  491.  We  do  not  consider  this  case  distin- 
guishable in  principle  from  the  cases  cited.  Here,  as  there,  the  gist  of  the 
action  was  the  malicious  act  of  the  defendant,  and  whether  the  levy  was  upon 
personal  or  real  property  is  immaterial.  Nor  was  the  plaintiff's  right  of  ac- 
tion postponed  till  the  attachment  was  dissolved.  The  issuance  of  the  writ 
was  not  a  judicial  proceeding,  but  a  ministerial  act  on  the  part  of  the  clerk, 
which  he  was  bound  to  perform  on  the  filing  of  the  statutory  affidavit  and 
undertaking.  Sections  538,  539,  Code  Civil  Proc.  Plaintiff  might  have  com- 
menced her  action  immediately  after  the  writ  was  levied,  and  a  motion  to  dis- 
solve it  was  not  necessary.  The  damages  caused  by  the  wrongful  act  had  not 
all  been  sustained  at  that  time,  but  the  resulting  damages  might  have  been 
recovered. 

In  our  opinion  the  action  was  baixed,  and  the  court  should  have  granted 
the  defendant's  motion  for  nonsuit.  It  follows  that  the  judgment  and  order 
should  be  reversed,  and  the  cause  remanded  for  further  proceedings. 

I  concur:    Foote,  C. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  reversed,  and  the  cause  remanded  for  further  proceedings. 


(8  Mont.  242) 

Flavin  et  al,  c.  Mattingly  et  al. 

{Supreme  Court  of  Montana.    September  15, 1888.) 

Mikes  and  Mining — Location— Description— Natural  Objects. 

Where  a  notice  of  location  states  that  the  mining  claim  ^is  situated  in  S.  mining 
district,  S.  county,  M.  territory,  *  ♦  *  on  the  northerly  side,  about  one-fourth 
mile  from  P.  canon, "  and  that  the  boundaries,  the  courses  and  distances  of  which 
are  described,  are  marked  by  substantial  posts  or  monuments  of  stone  at  each  cor- 
ner of  the  claim,  and  that  a  copy  of  the  notice  is  posted  at  the  discovery  shaft,  the 
sufficiency  of  the  description,  by  reference  to  natural  objects  or  permanent  monu- 
ments, as  required  by  the  federal  and  territorial  laws,  is  for  the  jury. 

Appeal  from  district  court.  Silver  Bow  county. 

W.  W.  Diaxm,  for  appellants.  W,  /.  Lippincdtt  and  William  Scallon^  t<n 
respondents. 

LiDDELL,  J.  The  plaintiffs  aver  ownership  and  possession  since  the  8th 
day  of  April,  1881,  of  a  certain  quartz  lode  mining  claim,  situated  in  Silver 
Bow  county,  and  known  as  the  "Special  Delight;"  while  the  defendants  al- 
lege ownership  and  possession  of  two  quartz  lode  mining  claims,  known  as 
the  "St.  Louis"  and  the  "Great  Republic,"  situated  in  the  same  county  and 
mining  district.  The  claims  of  the  litigants  conflict  with  each  other;  and» 
upon  the  application  of  the  defendants  to  the  land-office  for  patents,  the  plain- 
tiffs liled  their  adverse  claim,  and  instituted  the  present  suit,  under  section 
2«526,  Rev.  St.  U.  S.,  to  be  decreed  the  possession  of  the  ground  in  dispute. 
The  cause  was  tried  before  a  jury,  who  found  for  the  plaintiff,  and  judgment 
was  rendered  accordingly.  From  this  judgment  the  defendants  appeal,  and 
by  bill  of  exceptions  present  two  questions  for  our  consideration. 

During  the  progress  of  the  trial  the  plaintiffs  offered  to  introduce  in  evi- 
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deuce  the  original  notice  of  the  location  and  statement  of  discovery  of  the  Spe- 
cial Delight  quartz  lode  mining  claim,  wliich  had  been  duly  recorded  in  the  re- 
corder's office  of  Silver  Bow  county;  to  the  reception  of  which  the  defendants 
objected,  for  the  reason  that  the  notice  and  record  thereof  does  not  contain 
such  a  description  of  the  claim  located  by  reference  to  any  natural  object  or 
permanent  monument  as  will  identify  the  claim,  in  compliance  with  the  laws 
of  the  United  States  and  the  territory.  The  objection  being  overruled,  the 
defendants  reserved  their  bill  of  exceptions;  and  afterwards,  when  the  plain- 
tiff offered  the  notice  in  evidence,  as  it  appeared  of  record  in  the  books  of 
the  recorder's  office,  they  made  a  similar  objection,  and  upon  a  like  ruling 
they  reserved  another  bill  of  exceptions.  Ti)e  similarity  in  every  respect 
of  the  two  exceptions  will  render  it  unnecessary  to  pass  upon  them  sep- 
arately, and  we  will  dispose  of  both  at  the  same  time.  The  declaratory  state- 
ment of  discovery  and  notice  of  location  is  minute  and  particular  in  all  re- 
spects, except  as  to  the  part  complained  of,  and  which  reads  as  follows:  "The 
mining  claim  hereby  located  is  situated  in  Summit  Valley  mining  district. 
Silver  Bow  county,  Montana  territory,  and  is  situated  on  the  northerly  side 
about  4  mile  from  Park  canon."  The  objection  evidently  went  to  the  effect, 
instead  of  the  admissibility,  of  the  evidence.  If  there  was  no  description  con- 
tained in  the  notice,  or  attempt' to  describe  the  locality  or  vicinity  of  the  min- 
ing claim  by  reference  to  some  natural  object  or  permanent  monument,  it 
might  have  been  excluded  by  the  court.  But,  where  the  description  contained 
in  the  notice  is  merely  defective,  it  should  be  left  to  the  jury  with  the  other 
evidence  in  the  case.  We  fail  to  see  wherein  the  description  of  the  claim  falls 
short  of  the  requirements  of  the  act  of  congress.  The  notice  informs  us  jthat 
the  claim  is  situated  in  Silver  Bow  county;  that  it  is  in  what  is  known  as  the 
"Summit  Valley  Mining  District;"  that  it  is  in  Park  canon,  and  on  the  north 
side  of  the  canon;  and,  finally,  that  it  is  about  a  quarter  of  a  mile  from  the 
canon.  The  notice  then  goes  on  to  state  that  the  exterior  boundaries  of  the 
claim  are  marked  by  substantial  posts  or  monuments  of  stone  at  each  corner 
of  the  claim ;  that  a  copy  of  this  notice  is  posted  on  a  post  at  the  discovery 
shaft;  and  from  that,  as  a  starting  point,  it  minutely  describes  the  distances 
and  courses  of  the  boundaries  of  the  claim.  Now,  a  natural  object  is  any  per- 
manent feature  in  the  landscape;  and  certainly  a  canon  is  as  much  a  natural 
object  in  the  landscape  as  the  mountains  which  lie  on  either  side  of  It,  or  a 
river  or  a  plain .  Whether  or  not  a  reference  to  it  will  be  sufficient  must  often 
depend  on  parol  evidence;  for  its  length  may  render  a  reference  to  it  indefinite, 
while  it  might  possibly  be  shorter  than  the  length  of  a  mining  claim.  The 
object  of  the  law  in  requiring  the  location  to  be  made  with  reference  to  some 
natural  object  or  permanent  monument  is  not  very  apparent,  unless  it  was  for 
the  main  purpose  of  directing  attention,  in  a  genenu  way,  to  the  vicinity  or 
locality  in  which  the  location  was  to  be  found;  for  the  boundaries,  distances, 
and  courses  are  to  be  particularly  marked  and  permanently  fixed  in  such  a 
way  as  to  give  notice  that  the  land  had  been  claimed.  How  much  accuracy 
is  required  in  this  reference  to  natural  objects  and  permanent  monuments  is 
not  set  forth  in  the  statute,  and  we  are  not  inclined  to  hold  that  there  must 
be  a  strict  compliance  with  the  act,  where  there  is  a  bona  fide  effort  made  to 
comply  with  the  laws,  as  in  this  case.  The  sufficiency  of  the  location,  by  ref- 
erence to  natural  objects  or  permanent  monuments,  should  be  left  to  the  jury. 
In  Russell  v.  Chumasero,  4  Mont.  309,  1  Pac.  Rep.  713,  Chief  Justice  Wade 
uses  the  following  expressions:  "But  it  is  not  for  the  court  to  say,  by  merely 
looking  at  a  record  or  declaratory  statement,  what  are  or  what  are  not  perma- 
nent objects  or  monuments.  That  is  for  the  juiy.  A  stake  or  stone  of  proper 
size,  and  properly  marked,  may  be  a  permanent  monument.  A  declaratory 
statement  or  record  thereof,  with  reference  to  permanent  stakes  or  monu- 
menta  which  did  not  exist  as  a  fact,  would  not  be  good;  while  a  defective  de- 
scription in  the  record  or  declaratorv  statement  might  be  cured  if  the  stakes 
v.l9p.no.l2— 25 
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or  monuments  on  the  ground  identified  the  claim.'*  This  view  of  the  matter 
was  affirmed  in  Mining  Co.  v.  Hammer,  6  Mont.  53,  8  Pac.  liep.  153,  where 
Justice  Galbraith,  as  the  organ  of  the  court,  says:  "Besides,  we  have  al- 
ready said,  in  substance,  that  we  cannot,  by  merely  looking  at  the  notice  itself, 
say,  without  evidence  to  the  contrary,  that  the  claim  is  not  properly  identified." 
To  the  same  effect  is  the  case  of  Upton  v.  Larkin,  decided  by  Justice  Bach  at 
the  January  term  of  this  court,  and  reported  in  17  Fac.  Rep.  728.  See,  also, 
authoritles'there  cited  under  that  point.  As  a  matter  of  practice  in  this  ter- 
ritory, the  question  is  no  longer  an  open  one;  and,  after  again  considering  the 
point,  we  see  no  reason  for  disturbing  the  jurisprudence  thereon. 

The  defendants  resta-ved  a  bill  of  exceptions  to  the  refusal  of  the  court  to 
instruct  the  jury  that  the  laws  of  the  United  States  required  the  record  of  lo- 
cation to  contain  such  a  description  of  the  claim  located,  with  reference  to  some 
natural  object  or  permanent  monument,  as  will  identify  the  claim,  and  that 
the  plaintiffs^  location,  not  containing  such  a  description,  was  therefore  void. 
The  instructions  were  properly  refused,  as  they  were  directly  in  the  line  of 
the  objection  to  the  introduction  in  evidence  of  the  notice  of  location  and  de- 
claratory statement  of  discovery.  Obviously,  if  it  was  correct,  as  we  have 
held,  for  the  court  to  admit  the  evidence,  it  would  be  wrong  to  instruct  the 
jury  not  to  consider  it.  In  conclusion,  we  may  say  that  the  rule  of  practice, 
admitting  in  evidence  a  defective  notice  of  location  and  declaratory  statement, 
is  now  so  well  established  by  the  decisions  of  this  court  that,  even  if  we  were 
inclined  to  hold  otherwise,  it  would  be  wrong  to  do  so.  We  are  aware  of  a 
line  of  decisions,  from  other  jurisdictions,  conflicting  with  our  view  of  the 
law ;  but  the  reason  for  the  rule,  as  laid  down  in  the  Montana  cases,  is  more 
satisfactory,  and  in  accord  with  our  views  of  the  statute.  We  see  no  error 
in  the  rulings  of  the  lower  court,  and  the  judgment  is  therefore  alBrmed,  at 
cost  of  appellant. 

McCONNELL,  G.  J.,  and  Bach,  J.,  concur. 

(8  Mont  1S5) 

Territory  v.  Jencks. 

Same  v.  Burnheim. 

{Supreme  Court  of  MorUana,    September  15, 1888.) 

CBixiKiLL  Law— Appeal  from  Inferior  Court— Bill  of  Exceptions. 

Under  sections  526,  527.  Crim.  Prac.  Act  Mont.,  when  the  prosecuting  attorney 
takes  exceptions  to  a  ruling  in  a  question  of  law,  the  territory  may  appeal  to  the 
district  court ;  but  the  latter  court,  in  the  abse&ce  of  a  biU  of  exceptions^  has  no 
iurisdicUon  oi  an  appeal  from  a  judgment  on  an  agreed  statement  of  facts  discharg- 
ing defendant,  and  an  appeal  bv  the  territory  from  the  judgment  of  the  district 
court  on  retrial  will  be  dismissed. 

Appeal  from  district  court.  Silver  Bow  county. 

W.  B.  Cullen,  Atty.  Gen.,  for  the  Territory.  /.  J.  McHatton,  for  respond- 
ent. 

LiDDELL,  J.  The  defendant  was  arrested  and  tried  before  a  magistrate 
upon  an  affidavit  charging  him  with  unlawfully  offering  grouse  for  sale  in  the 
city  of  Butte  and  county  aforesaid.  The  prosecution  and  defense  agreed  that 
the  accused  offered  prairie  chickens  for  sale,  but  that  they  were  killed  in  the 
state  of  Kansas,  where  they  were  bought  by  the  defendant.  Upon  this  agreed 
statement  of  the  material  facts,  the  case  was  tried,  and  the  magistrate  incon- 
tinently discharged  the  accused,  because,  as  stated  in  his  judgment,  the  de- 
fendant was  not  guilty  of  the  offense  charged,  or  of  any  other ;  whereupon 
the  county  attorney,  without  even  having  reserved  any  bill  of  exceptions  to  a 
ruling  of  the  magistrate,  in  accordance  with  the  requirements  of  section  527 
of  the  criminal  practice  act,  appealed  the  case  to  the  district  court,  where  it 
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was  again  tried,  without  a  Jury,  upon  the  same  agreed  statement  of  facts,  and 
a  judgment  rendered  on  the  merits  discharging  the  defendant.  After  the  ac- 
quittal of  the  accused,  the  county  attorney  prepared  and  filed  a  bill  of  excep- 
tions to  the  judgment  of  the  district  court,  for  the  reason  that  "the  public  of- 
fense, as  charged  in  the  complaint,  is  fully  supported  by  the  facts  appearing 
in  the  statement."  We  have  carefully  examined  the  judgments  of  both  the 
magistrate  and  district  court,  and  conclude  that  they  are  both  judgments  npon 
the  merits,  and  in  which  no  question  of  law,  pure  and  simple,  was  presented 
for  their  consideration.  Unless  a  bill  of  exceptions  has  been  taken  to 
some  ruling  of  the  magistrate  on  a  question  of  law,  the  territory  had  no  right 
to  appeal  the  case  to  the  district  court.  Section  527  of  the  criminal  practice 
act  in  terms  says:  "When  the  district  attorney,  or  any  attorney  acting  as 
prosecutor,  has  taken  exceptions  to  the  ruling  of  the  court  in  any  question  of 
law,  the  territoiymay  appeal  the  same  to  the  district  court."  And  in  section 
526  we  find  the  manner  of  taking  such  exceptions  to  be  the  same  as  in  trials 
in  the  district  court.  Manifestly  these  sections  limit  the  right  of  appeal  on 
the  part  of  the  territory  to  questions  of  law  reserved  by  bill  of  exceptions  to 
rulings  of  the  court,  as  in  the  practice  in  the  district  court.  Section  340  of 
the  criminal  practice  act  points  out  the  manner  of  excepting,  and  the  char- 
acter of  the  ruling  or  decision  of  the  court  which  may  be  excepted  to  and  ap- 
pealed from.  It  particularly  says  that  the  prosecution  "  may  except  to  any  de- 
cision of  the  court  upon  a  question  of  law  in  admitting  or  rejecting  witnesses 
or  testimony,  or  in  deciding  any  question  of  law  not  a  matter  of  discretion, 
or  in  giving  or  refusing  instructions  to  the  jury  when  the  case  is  finally  sub- 
mitted to  the  jury."  We  know  of  no  law  which  gives  the  territory  the  right 
to  appeal  a  case  from  the  magistrate's  to  the  district  court,  unless  a  question 
of  law  has  been  reserved  by  bill  of  exceptions  in  the  manner  prescribed  by 
law.  Nor  have  we  been  referred  to  any  authority  whatever  which  allows  the 
territory  to  take  a  bill  of  exceptions  to  the  judgment  of  the  district  court  on 
the  merits  in  favor  of  the  defendant.  No  bill  of  exceptions  having  been  taken 
by  the  territory  to  any  decision  or  ruling  of  the  magistrate  on  a  question  of 
law,  as  prescribed  by  section  340  of  the  criminal  practice  act,  no  right  of 
appeal  existed  in  favor  of  the  territory,  and  the  district  court  was  without 
any  jurisdiction  to  review  the  judgment  of  the  magistrate's  court.  Inasmuch 
as  the  district  court  is  without  jurisdiction,  we  are  without  authority  to  enter- 
tain the  appeal,  which  is  hereby  dismissed,  at  cost  of  appellant.  This  decision 
disposes  of  the  case  of  Territory  v.  Burnheim,  on  appeal  from  Silver  Bow  county, 
now  pending  in  this  court. 

McGo£n7£LL,  0.  J.,  and  Bach,  J.,  concur. 
(8  Mont.  96)  ^ 

Territory  v*  Manton. 
iSwpreme  Court  of  Montana,    July  Term,  1888.) 
1.  HoMicrDB— Manslaughter— EvTDENCB. 

Bvidenoe  that  defendaDt  and  his  wife  had  both  been  drinking,  that  he  allowed 
the  wife  to  lie  on  the  ice  all  night,  poorly  clad,  near  the  house;  that  he  and  an  em- 
ploye,  who  lived  with  him,  brought  her  to  the  house  the  next  day,  when  she  died,  no 
eifort  having  been  made  to  get  medical  aid,  is  sufficient  to  sustain  a  verdict  of  guilty 
of  manslaughter. 
S,  Samb— Instructions— Murder. 

An  instruction  that,  if  deceased  was  defendant's  wife,  and  she  was  in  such  con- 
dition as  to  be  unable  to  protect  herself,  and  to  reach  shelter,  and  defendant  knew 
her  condition,  and,  from  the  circumstances,  the  temperature,  his  wife^s  wrap- 
pings, and  where  slie  lay,  and  the  length  of  time  he  left  her  exx>osed,  had  reason 
to  believe  that  leaving  her  there  would  endanger  her  life,  and  if  he  wiUfuUy  so  left 
her,  and  her  death  was  caused  by  such  exposure,  he  is  guilty  of  murder,— is  proper. 
8.  Bamr—Manslauohtbr— Surplusage. 

Instructions  defining  manslaughter,  voluntary  and  Involuntary,  in  the  words  of 
the  statute,  are  proper,  and  portions  relating  to  '*  sudden  heat  of  passion, "  and  ^  the 
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]b.  formanoe  of  a  lawful  act  not  felonious,"  or  "without  due  care  and  caution,^* 
xnL7  be  rejected  as  surplusage,  and  an  instruction  that  **  death  resulting  from  the 
wDlful  omission  of  duty  is  murder, "  and  if,  beyond  a  reasonable  doubt,  deceased 
came  to  her  death  by  reason  of  defendant's  willful  neglect  of  duty  towards  her, 
he  is  guilt^r  of  murder,  if  all  the  other  elements  of  the  crime  are  proved, — is  proper^ 
and  not  objectionable  because  irreconcilable  with  those  defining  manslaughter. 
•   Sams — Justification — ^Burden  of  Proof. 

An  instruction  that,  ^  the  killing  being  proved,  the  burden  of  proving  circumstances 
of  mitigation, "  or  justification  or  excuse,  is  on  defendant,  is  not  objectionable  as 
leading  the  JU17  to  believe  that,  as  soon  as  death  is  proved  or  admitted,  the  bur- 
den is  then  on  defendant.^ 

5.  Same— Instruction  not  Asked  for. 

An  instruction  to  consider  her  drunkenness,  on  the  question  whether  she  was  of 
80  violent  a  disposition  that  defendant  could  not  control  her,  is  not  erroneous,  on  the 
ground  that  the  jury  should  have  been  told  to  consider  it  in  determining  whether 
she  died  from  drunkenness  or  exposure,  where  the  latter  instruction  was  not  asked 
for. 

6.  Bame— Statement  of  Fact. 

An  instruction  that  the  jury  may  take  into  consideration  any  previous  difficulties 
and  quarrels  between  deceased  and  the  prisoner  as  evidence  of  malice  is  not  erro- 
neous as  stating  a  fact  to  the  jury. 

7.  Criminal  Law— Continuance— Absent  Witness. 

An  application  for  a  continuance,  on  the  ground  that  an  absent  witness  will  con-  • 
tradict  the  testimony  of  a  witness,  on  a  former  trial,  that  "defendant  gathered  up  all 
the  papers  he  could  get,  made  a  bundle  of  them,  and  put  them  in  his  pocket, "  by  tes- 
tifying that  the  latter  witness  afterwards  searched  the  premises,  and  burned  all  the 
papers  of  any  value  found  there,— is  properly  denied,  as  the  statements  are  consist- 
ent. 

8.  Same— Change  of  Venue. 

Affidavits  that  deponents  have  heard  the  case  frequently  discussed,  and  do  not  be- 
lieve that  defendant  can  have  an  impartial  trial  in  the  county  because  the  inhabit- 
ants are  prejudiced  against  him,  are  insufficient  for  change  of  venue,  and  the  ac- 
tion of  the  court  in  taking  the  motion  under  advisement  until  an  effort  was  made 
to  obtain  a  jury,  and  then  overruling  it,  was  harmless. 

Appeal  from  distiict  court.  Deer  Lodge  county;  before  Justice  D£  Wolfe. 

Indictment  for  mui*der.  The  eighth,  tenth,  eleventh,  twentieth,  and  thirty- 
second  instructions  were  as  follows:  "(8)  The  killing  being  proved,  the  bur- 
den of  proving  circumstances  of  mitigation,  or  that  justify  or  excuse  the 
homicide,  will  devolve  on  the  accused  unless  the  proof  on  the  part  of  the  prose- 
cution sufficiently  manifest  that  the  crime  committed  only  amounts  to  man- 
slaughter, or  that  the  accused  was  justified  or  excused  in  committing  the 
homicide."  "  (10)  Manslaughter  is  the  unlawful  killing  of  a  human  being,  with- 
out malice  or  any  mixture  of  deliberation.  Voluntary  manslaughter  is  the 
killing  of  human  being  by  another  person  upon  a  sudden  heat  or  passion, 
caused  by  a  provocation  apparently  suiiicient  to  make  the  passions  irresistible 
in  a  reasonable  person.  (11)  Involuntary  manslaughter  is  the  killing  of  a 
human  being  by  another,  without  any  intention  to  do  so,  in  the  performance 
of  an  unlawful  act  not  felonious,  or  which  would  not  naturally  tend  to  de- 
stroy human  life,  or  in  the  performance  of  a  lawful  act  without  that  due  care 
and  caution  which  every  reasonable  man  should  exercise  in  doing  any  act 
which  might  result  in  the  destruction  of  human  life."  "(20)  Death  resulting 
from  the  willful  omission  of  duty  is  murder.  If  the  jury  believe  beyond  a 
reasonable  doubt  that  Susan  E.  Manton  came  to  her  death  by  reason  of  the 
willful  neglect  of  Dennis  Manton  of  his  duty  towards  her,  then  they  should 
find  him  guilty  of  murder,  provided  they  believe  that  all  the  other  elements 
necessary  to  constitute  that  crime  have  been  proved  beyond  a  reasonable 

1  When  the  killing  is  proved  to  have  been  done  with  a  deadly  weapon,  or  admitted  by 
defendant,  the  burden  of  showing  mitigating  circumstances,  to  the  aatisf action  of  the 
jury,  is  on  defendant.  State  v.  Byers,  (N.  C.)  6  8.  E.  Rep.  420,  and  note.  When  de- 
fendant pleads  self-defense,  he  must  establish  that  defense  by  a  preponderance  of  the 
testimony.  State  v.  Welch,  (S.  C.)  Id.  894,  and  note.  See,  contra^  People  v.  Coughlin, 
(Mich.)  85  N.  W.  Rep.  72.  In  general,  on  the  burden  of  proof  in  homicide  cases,  seo 
reople  V.  Coughlin,  (Mich.)  32  I^.  W.  Rep.  905,  and  note. 
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doubt. "  "(32)  The  law  in  this  kind  of  a  case  is  tliat.  if  the  defendant,  at  the 
times  charged  in  tlie  indictment,  was  the  husband  of  the  deceased,  the  hiw 
imposed  upon  him  the  obligation  of  affording  her  shelter  and  protection  fron' 
the  cold,  and  of  caring  for  and  saving  her  life  under  all  circumstances  and 
conditions,  as  tar  as  it  lay  in  his  power  to  do,  and  if,  at  the  times  charged  in 
the  indictment,  when  she  received  the  injuries  therein  named,  said  Susan  E. 
Manton  was  in  such  feeble  condition,  or  was  from  any  cause  so  feeble,  or  was 
in  such  condition  as  not  to  be  able  to  protect  hei*8elf,  and  to  reach  her  house 
or  shelter,  and  the  defendant  was  her  husband,  and  knew  of  her  said  condi- 
tion, and  also  knew  from  all  the  facts  and  circumstances,  taking  into  consid- 
eration her  condition,  the  coldness  of  the  night,  the  extent  and  character  of 
her  wrappings,  and  where  she  lay,  and  the  length  of  time  he  left  her  lying 
there  so  exposed,  and  that  leaving  her  in  such  condition  would  endanger  her 
life,  and  that^  if  he  willfully  and  purposely  so  left  her,  and  that  her  death  was 
caused  by  such  exposure, —if  all  these  facts  exist,  it  would  be  murder;  and 
if  you  find  from  the  evidence,  beyond  a  reasonable  doubt,  that,  about  the  time 
charged  in  said  indictment,  Susan  E.  Manton  was  in  such  condition  as  not 
to  be  able  to  protect  herself,  and  that  the  said  Dennis  Manton  knew  such  fact, 
and  hi\d  the  means  and  ability  to  protect  and  keep  her  from  the  cold,  and  that 
he  left  her  so  exposed  iis  stated  in  the  indictment,  and  lying  out  of  any  house 
or  shelter  all  night,  and  was  her  husband,  and  had  reason  to  believe  that  the 
leaving  her  to  lie  out  in  such  condition  all  night  would  endanger  her  life,  and 
that  he,  said  Dennis  Manton,  so  left  her,  said  Susan,  in  such  condition,  with 
malice  aforethought,  either  express  or  implied,  and  that  she  died  from  the  ef- 
fects of  such  exposure,  and  that  the  same  occurred  in  Deer  Lodge  county.  Mon- 
tana territory,  you  will  find  the  defendant  guilty  of  murder."  Defendant 
was  convicted  of  manslaughter,  and  appeals. 

Cole  <&  Whitehill,  for  appellant.  W,  E.  Cullen,  Atty.  Gen.,  for  the  Ter- 
ritory. 

McCoNNELL,  C.  J.  The  prisoner  in  this  case  was  convicted  of  man- 
slaughter in  the  district  court  of  Deer  Lodge  county  on  the  20th  day  of  De- 
rember,  1887,  and  was  sentenced  to  imprisonment  in  the  territorial  prison 
f jr  10  years.  There  was  a  motion  for  a  new  trial,  which  was  overruled, 
and  an  appeal  taken  to  this  court.  This  case  was  before  us  at  the  July  term, 
1887,  and  was  then  revers^^d  and  remanded  for  a  new  trial,  upon  the  ground 

of  an  erroneous  instruction  inadvertently  given.     See  7  Mont. ,14  Pac. 

llep.  637.  There  are  several  grounds  of  error  relied  upon  by  appellant  for  a 
reversal  of  this  case.  (1)  Error  for  not  granting  a  change  of  venue.  (2) 
Error  for  not  granting  a  continuance.  (3)  Error  of  law  in  giving  certain  in- 
structions to  tlie  jury.     (4)  The  evidence  does  not  sustain  the  verdict. 

We  will  notice  these  several  grounds  seriatim, 

1.  The  prisoner  presented  his  petition,  which  was  sworn  to,  supported  by 
the  aiBdavitiS  of  a  number  of  the  residents  of  Deer  lA)dge  county,  setting 
forth  that  the  "inhabitants  of  said  county  were  so  prejudiced  against  him" 
that  he  could  not  expect  a  fair  trial  therein.  The  court  took  the  matter 
under  advisement  until  an  effort  was  made  to  obtain  a  jury.  In  other  words, 
he  made  the  result  of  an  effort  to  obtain  a  jury  determine  the  question 
whether  the  prisoner  was  entitled  to  a  change  of  venue,  and,  being  satisfied 
from  the  disclosures  made  from  such  effort  that  he  could  have  a  fair  trial  in 
said  county,  he  overruled  the  motion.  This  proceeding  was  had  under  section 
226  of  the  criminal  practice  act  of  the  territory.  It  provides,  among  other 
things,  that  "any  defendant,  in  any  indictment  or  information,  may  be 
awarded  a  change  of  venue,  upon  a  petition,"  etc.  "and  such  judge  or  court, 
being  satisfied  that  such  cause  exists,  *  *  *  may  award  a  change  of 
venue."  The  judge  or  court  may  award  the  change  of  venue  upon  the  un- 
supported petition  of  the  prisoner,  verified  by  oath  either  of  himself  or  jome 
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creditable  person.  The  whole  matter  rests  in  the  sound  discretion  of  the 
trial  judge,  subject  to  a  reversal  for  an  abuse  of  that  discretion.  This  dis- 
cretion is  a  judicial  one,  which  should  only  be  exercised  on  good  cause  shown, 
which  must  consist  of  facts  proven  to  the  satisfaction  of  the  jud^e  or  court, 
and  not  the  conclusions  and  opinions  of  the  parties  who  make  the  atllda- 
vits.  Kennon  v.  Gilmer,  5  Mont.  257,  5  Pac.  Rep.  847.  The  prisoner  read 
the  joint  affidavit  of  14  persons  in  support  of  bis  application  for  a  change 
of  venue.  Thata^davii,  after  giving  the  names  of  the  witnesses,  is  as  fol- 
lows, to-wit:   " ,  being  duly  sworn,  each  for  himself  says,  that  he  is  a 

resident  of  Deer  Lodge  county;  that  he  has  heard  the  case  of  the  territory  of 
Montana  against  Dennis  Manton  frequently  discussed  by  persons  living  in  the 
neighborhood  of  where  affiant  resides,  and  from  what  he  has  heard  he  does 
not  believe  that  said  Dennis  Manton  can  have  a  fair  and  impartial  trial  in 
said  county,  for  the  reason  that  the  inhabitants  of  said  county  are  prejudiced 
against  said  Manton."  This  affidavit  does  not  state  a  single  fact.  It  simply 
states  the  opinions  of  the  witnesses  from  what  they  have  heard.  In  the  case 
of  Kennon  v.  Gilmer,  supra,  the  learned  chief  justice,  who  delivered  the 
opinion  of  the  court,  says:  "An  affidavit  against  a  whole  community,  that 
states  the  mere  conclusions  of  the  witnesses,  is  of  no  consequence  whatever. 
It  ought  to  state  the  facts,  so  that  the  court,  and  not  the  witnesses,  may  de- 
termine whether  the  community  is  prejudiced.  The  court  is  to  make  a  find- 
ing from  the  facts.  It  is  to  determine  in  a  judicial  manner  whether  an  im- 
partial trial  may  be  had."  He  sustained  this  holding  by  reference  to  the  fol- 
lowing cases:  People' w.  Toakum,  53  Cal.  567;  People  v.  Congleton,  44 
Cal.  95;  People  v.  Shuler,  28  Cal.  495;  People  v.  Mahoney,  18  Gal.  185;  and 
People  V.  McCauley,  1  Cal.  383.  The  fact  that  the  court  wanted  to  see 
whether  a  jury  could  be  obtained  before  it  decided  the  application  for  a  change 
of  venue,  and  the  further  fact  that  it  may  have  decided  it  upon  the  ground 
that  a  jury  could  be  and  was  easily  obtained,  make  no  difference  in  this  case, 
because  the  petition  and  affidavits  were  wholly  insufficient,  and  the  court 
ought  to  have  refused  the  application  when  it  was  presented.  We  remark, 
however,  that  we  do  not  think  that  the  fact  that  a  jury  may  be  obtained  in  a 
county  is  at  ail  conclusive  that  a  fair  and  impartial  trial  can  be  had  in  such 
county.  See  case  of  Kennon  v.  Gilmer,  supra.  We  do  not  approve  this 
practice.  The  court  should  determine  the  question  from  the  facts  shown,  upon 
a  procedure  for  that  special  purpose,  either  by  testimony  taken  by  affidavits, 
or  witnesses  called  and  examined  in  open  court,  or  before  the  judge  at  cham- 
bers, as  the  case  may  be. 

2.  The  application  for  continuance  was  made  upon  the  affidavit  of  the  pris- 
oner, stating  that  one  Hiram  Bernard  was  a  material  witness  in  his  defense, 
and  that  he  would  contradict  one  Catharine  Gannon,  a  witness  for  the  pros- 
ecution; that  said  witness  had  testified  on  the  former  trial  on  behalf  of  the 
territory  in  reference  to  the  prisoner's  conduct  on  the  evening  and  night  of 
the  alleged  homicide,  among  other  things,  as  follows,  to-wit:  "He  [referring 
to  said  defendant]  made  his  biscuits,  put  his  biscuits  in  the  oven,  went  into 
the  room,  and  gathered  up  all  the  papers  he  could  get,  and  made  a  bundle  of 
them,  and  put  them  in  his  pocket."  And,  in  cross-examination,  further  tes- 
tified: *'He  [referring  to  the  defendant]  staid  till  8  o'clock,  till  he  put  hia 
biscuits  in  the  oven,  and  went  in  and  ransacked,  and  got  a  bundle  of  papers* 
and  put  them  in  his  pockets.  They  were  some  papers  that  they  had  with 
their  business."  Said  affidavit  alleges  that  witness  Bernard  will  contradict 
said  witness  Gannon  in  relation  to  the  above  evidence  as  follows,  to-wit: 
"That  a  few  days  after  the  death  of  Susan  E.  Manton,  to-wit,  on  the  4th  day 
of  March,  1887,  the  said  Hiram  Bernard  was  the  keeper  for  the  sheriff  of  the 
county  of  Deer  Lodge,  who  had  levied  upon  the  property  of  the  said  Manton, 
and  that  said  Bernard  was  in  the  room  in  the  house  where  said  Susan  £. 
Manton  died;  that  he  was  in  the  possession  of  said  house  for  a  period  of  at  least 
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ten  days  thereafter;  that  the  witness  Catharine  Gannon,  together  with  her 
6on,  was  in  said  house  when  he  took  possession  of  said  house  as  said  keeper, 
and  they  remained  there  at  least  six  days  after  the  said  Bernard  took  posses- 
sion; that  during  that  time  the  said  Catharine  Gannon  searched  all  the  draw- 
ers and  places  and  shelves  where  papers  and  books  were  kept»  and  the  said 
Bernard  saw  the  said  Catharine  Gannon  burn  all  the  papers,  documents,  and 
books  that  were  found  in  said  drawers,  bureaus,  and  other  places,  which  were 
of  any  value,  and  at  the  same  time  she  took  the  watch  and  jewelry  that  be- 
longed to  the  deceased,  and  appropriated  and  kept  them,  and  claimed  with 
her  son  the  possession  and  ownership  of  said  house  and  premises;  that  after- 
wards the  said  Bernard,  in  company  with  U.  B.  Whitehill,  one  of  the  attor- 
neys for  the  defendant,  searched  for  all  legal  papers  belonging  either  to  Dennis 
Manton,  the  defendant,  or  the  said  Susan  £.  Manton,  and  were  not  able  to  find 
any  papers  of  any  value  whatever,  for  the  reason  that  the  said  Catharine 
Gannon  had  destroyed  all  the  papera  of  value  that  were  in  the  house."  The 
court  refused  to  grant  the  continuance,  but  with  the  consent  of  the  county 
attorney  allowed  the  affidavit  to  be  read  as  the  deposition  of  the  witness  Ber- 
nard. A  careful  analysis  of  the  testimony  set  forth  in  the  atfidavit  will  show 
that  it  is  wholly  immaterial.  The  only  point  upon  which  he  proposed  to  con- 
tradict her  was  tliat  "he  gathered  up  all  the  papers  he  could  get,  and  made  a 
bundle  of  them,  and  put  them  in  his  pocket.  They  were  some  papers  that 
they  had  with  their  business."  We  gather  from  the  evidence  in  the  tran- 
script that  deceased  was  the  owner  of  the  property,  and  the  materiality  of  this 
evidence  that  he  put  some  papers  in  his  pocket  lies  in  ihe  fact  that  it  might 
shed  some  light  upon  a  motive  on  the  part  of  the  prisoner  to  destroy  the  de- 
ceased, who  was  his  wife.  And  it  appears  that  the  witness  Gannon  testified 
on  the  trial  substantially  as  it  is  stated  in  the  affidavit  she  did  on  the  former 
trial.  But  we  are  unable  to  see  how  the  testimony  of  Bernard  could  contra- 
dict her  statement.  He  says,  according  to  the  affidavit,  that,  sometime  after 
the  death  of  the  deceased,  he,  as  an  officer,  was  in  the  custody  of  the  house  of 
the  prisoner,  and  the  witness  Gannon  was  there,  and  he  saw  her  burn  "all 
the  papers,  documents,  and  books  that  were  found  in  said  drawers,  bureaus, 
and  other  places  that  were  of  any  value."  How  this  contradicts  the  state- 
ment that  the  prisoner  "gathered  up  all  the  papers  that  he  could  get, 
made  a  bundle  of  them,  and  put  them  in  his  pocket,"  it  is  hard  to  see.  It  is 
not  stated  what  papers  they  were,  nor  that  he  got  them  out  of  the  drawers, 
nor  that  the  papers  which  she  is  alleged  to  have  obtained  from  the  drawers 
and  bureaus,  and  burned,  were  the  same  she  testified  he  gathered  up.  Both 
statements  may  stand  together  perfectly  consistent.  Besides,  it  is~  not  dis- 
puted that  the  prisoner  staid  in  the  house  all  night  after  he  came  back  from 
where  the  deceased  was  left,  that  he  was  there  all  the  time  after  his  wife 
was  brought  to  the  house,  the  next  day,  and  until  her  death,  which  was  some 
26  hours,  and  how  much  longer  before  he  was  arrested  the  proof  does  not 
disclose.  The  fact  that  Mrs.  Gannon  may  have  burned  the  papers  she  found 
does  not  contradict  the  statement  that  some  time  before  he  gathered  up  all 
he  could  get  pertaining  to  their  business,  and  put  them  in  his  pocket.  The 
testimony  is  too  remote  and  irrelevant  upon  which  to  predicate  an  application 
for  a  continuance.  But  the  court  below,  following  the  rule  laid  down  in 
Territory  v.  Perkins,  2  Mont.  467,  and  Territory  v.  Harding^  6  Mont.  323, 
12  Pac.  Rep.  750,  stated  that  he  would  continue  the  case  unless  the  county  at- 
torney would  consent  that  the  affidavit  should  be  read  as  the  deposition  of  the 
absent  witness,  and,  the  county  attorney  consenting,  the  motion  was  overruled. 
We  are  asked  to  re-examine  the  ground  upon  which  these  cases  are  based,  and 
put  a  different  construction  upon  our  criminal  practice  act  touching  continu- 
ances on  account  of  the  absence  of  a  material  witness.  We  do  not  think  this 
is  a  proper  case  in  which  to  consider  this  question,  but  by  our  silence  we  do 
not  wish  to  be  understood  as  affirming  those  decisions.  We  think  the  contin- 


Digitized  by 


Google 


392  PACIFIC   REPORTER.  [ISIont. 

uance  might  have  been  properly  disallowed  upon  ttie  ground. already  indi- 
cated. 

3.  Objection  is  made  to  instruction  8,  upon  the  ground  that  the  words  "the 
killing  being  proved"  refer  to  cases  where  tliere  is  no  conflict  of  testimony  as 
to  the  manner  of  the  death  and  the  instrument  used  in  the  Isilling,  and  that 
the  jury,  by  this  instruction,  were  led  to  believe  that,  as  soon  as  the  death 
was  proved,  the  burden  of  proving  circumstances  of  mitigation  or  justification 
devolved  upon  the  defendant.  We  are  referred  to  Whart.  Hom.  §  669  in  sup- 
port of  tliis  position.  In  the  section  referred  to  the  learned  author  is  combat- 
ing the  doctrine  that  "wlien  the  mere  act  of  killing  is  proved,  without  any- 
thing more,  malice  is  presumed. "  "  This, "  he  says,  "is  an  axiom  handed  down 
to  us  from  the  scholastic  jurisprudence,  and  has  no  application  to  any  case 
that  can  arise  in  a  court  for  trial  of  real  issues;  for  no  such  thing  as  a  mere 
abstract  killing  of  B.  by  A.  can  be  proved."  In  other  words,  while  he  does 
not  gainsay  the  truth  of  the  proposition  as  an  abstract  principle  of  law,  yet, 
in  practice,  it  can  never  occur,  for  the  reason  that  in  the  very  circumstances 
attending  the  killing  there  will  always  be  evidence  either  tending  to  prove  or 
disprove  the  existence  of  malice.  But  the  instruction  in  question  is  a  precise 
copy  of  section  40  of  the  criminal  laws  of  this  territory,  and  with  us  it  has 
the  sanction  of  legislative  authority,  and  by  force  of  the  statute  is  the  law. 
We  do  not  agree  with  the  counsel  for  the  prisoner  as  to  the  kind  of  case  the 
words  quoted  above  refer.  The  language  is,  "the  killing  being  proved,"  not 
admitted.  It  means  that  if  the  jury  find  the  fact  of  the  killing,  and  that  the 
prisoner  did  it,  then  the  burden  of  proving  circumstances  which  mitigate  the 
offense  from  murder  to  manslaughter,  or  justify  the  killing  altogether,  will 
devolve  on  the  accused,  unless  the  very  evidence  itself  which  proves  the  kill- 
ing, and  that  it  was  done  by  the  prisoner,  also  shows  that  it  was  man- 
slaughter, or  justifiable  homicide.  There  was,  then,  no  error  in  this  instruc- 
tion .  Instructions  10  and  11  are  also  objected  to.  They  define  manslaughter, 
voluntary  and  involuntary,  in  the  language  of  the  statute;  and  in  a  trial  upon 
an  indictment  charging  murder,  which  necessarily  embraces  manslaughter,  it 
would  be  error  to  fail  to  give  the  jury  instructions  as  to  what  constitutes  man- 
slaughter. And  we  will  see  further  on  that  this  instruction  was  proper  un- 
der the  facts  of  the  case.  The  objection  to  instruction  20  is  that  it  cannot  be 
reconciled  with  instructions  10  and  11,  defining  manslaughter.  When  this 
case  was  before  us  a  year  ago,  we  defined  the  nature  and  character  of  the  of- 
fense charged  in  the  indictment.  See  case  of  Territory  v.  Manton,  14  Pac. 
Rep.  637,  639.  And  we  repeat  there  again,  quoting  from  2  Bish.  Crim.  I^w, 
§  689,  that  "the  doctrine  on  this  subject  is  that  wherever  there  is  a  legal 
duty,  and  death  comes  by  reason  of  any  omission  to  discharge  it,  the  party 
omitting  it  is  guilty  of  a  felonious  homicide."  And  it  is  immaterial  "whether 
the  action  be  of  the  mind  or  of  the  body ;  whether  it  operates  solely  or  concur- 
rently with  other  things;  whether  it  was  consented  to  by  the  person  on  whom 
it  was  operated  or  not;  whether  it  was  an  unlawful  confinement, or  the  leav- 
ing a  dependent  person  in  a'  place  of  exposure,  or  any  omission  of  duty  which 
the  law  enjoins. "  The  very  volition  of  the  defendant  which  led  him  to  refuse 
aid  to  his  wife,  when  the  law  imposed  the  duty  upon  him  to  protect  her,  is 
transferred  to  the  violence  of  the  elements,  and  he  is  made  to  use  their  forces, 
and  hence  is  responsible  for  the  death  they  immediately  caused.  It  is  well  to 
bear  in  mind  that  in  this  case  it  is  an  undisputed  fact  that  the  deceased 
was  the  wife  of  the  prisoner;  and  it  must  be  further  borne  in  mind  that  tlie 
very  essence  of  the  charge  in  the  indictment  is  his  failure  to  do  something  to 
save  his  wife  from  perishing  in  the  cold.  The  cold  is  charged  to  be  the 
means  of  her  death.  The  prisoner  had  it  in  his  power  to  prevent  it,  and  he 
wickedly  and  willfully  stood  by  and  let  her  die.  The  gist  of  the  offense 
charged  is  his  passive  inactivity  when  duty  called  upon  him  to  protect  his 
wife.    Hence  those  portions  of  the  definitions  of  voluntary  and  invol'jntary 
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manslaughter,  which  relate  to  the  "sudden  heat  of  passion,"  and  tlie  per- 
formance of  an  unlawful  rict,  not  felonious,  "and  the  performance  of  a  law- 
ful act  without  due  care  and  caution,"  are  inapplicable,  and  may  be  rejected 
as  surplusage.  But  the  instruction  defining  manslaughter  as  the  "unlawful 
killing  of  a  human  being  without  malice  or  deliberation"  was  directly  ap- 
plicable to  the  facts  of  the  case.  In  the  case  of  death  caused  by  criminal  neg- 
ligence it  is  difficult  to  draw  the  line  of  distinction  between  murder  and  man- 
slaughter. Mr.  Bishop,  in  discussing  this  subject,  says:  "If  the  act  is  one  of 
negligence  not  clearly  showing  danger  of  life,  yet,  if  death  follows,  the  of- 
fense is  only  manslaughter;  whereas,  tf  the  exposure  or  neglect  is  of  a  dan- 
gerous kind,  it  is  murder.  Ordinarily,  if  a  husband  should  withhold  neces- 
saries from  his  wife,  and  she  dies,  it  will  be  only  manslaughter,  since  this  act 
is  not  so  immediately  dangerous  to  life  as  the  other.  Whether  death  caused 
by  neglect  is  murder  or  manslaughter  is  made  to  depend  on  the  nature  and 
character  of  the  neglect."  While  instruction  20  makes  the  willful  omission 
of  duty,  which  results  in  death,  the  test  as  to  whether  it  is  murder,  yet  the 
same  instruction  admonishes  the  jury  that  they  must  believe  that  all  the 
other  elements  necessary  to  constitute  murder  must  be  proved  beyond  a  rea- 
sonable doubt.  In  a  previous  instruction  a  full  explanation  of  what  it  took 
to  constitute  mui*der  had  been  given  to  the  jury.  While,  then,  this  proposi- 
tion is  obscurely  drawn,  and  the  full  statutory  definition  of  manslaughter  is 
given,  we  do  not  think  there  is  any  inconsistency  between  them,  when  we 
take  such  parts  of  the  latter  definition  as  are  applicable  to  the  case;  and  we 
feel  the  better  satisfied  with  this  conclusion,  in  view  of  the  fact  that  the  jury 
acquitted  the  prisoner  of  murder,  and  only  found  him  guilty  of  manslaughter. 
Parchen  v.  Peck,  2  Mont.  573.  Instruction  21  is  objected  to  on  the  ground 
that  it  states  a  fact  to  the  jury,  and  thereby  invaded  the  province  of  the  jury. 
It  stated  to  the  jury  that  they  might  take  into  consideration  any  previous  dif- 
ficulties and  quarrels  between  the  deceased  and  the  prisoner  as  evidence  of 
malice.  In  the  case  of  Territory  v.  Scott,  17  Pac.  Rep.  627,  we  sustained  a 
similar  instruction,  and  we  refer  to  that  case  for  the  reasons  of  our  decision. 
Instruction  22  is  objected  to  on  the  ground  that  it  directs  the  jury  to  consider 
the  drunkenness  of  the  deceased  on  the  night  of  her  exposure,  to  shed  light  upon 
the  question  as  to  whether  she  was  of  so  violent  a  disposition  on  that  occasion 
that  the  prisoner  could  not  control  her,  and  was  thereby  excused  for  letting 
her  lie  out  all  night,  when  it  is  contended  that  the  jury  should  have  been  told 
to  consider  it  to  determine  whether  deceased  came  to  her  death  by  drunken- 
ness or  by  exposure  to  the  cold.  A  sufiicient  answer  to  this  objection  is  that 
the  able  counsel  who  represented  the  prisoner  on  the  trial  did  not  ask  any 
such  additional  instruction  of  the  court.  Certainly  the  evidence  is  too  slight 
upon  which  to  predicate  such  an  instruction  to  induce  us  to  reverse  this  case 
upon  that  ground,  when  the  counsel  did  not  attach  importance  enough  to  it  to 
ask  it  below.  Thomp.  Char.  Jur.  §§  81, 127,  and  authorities  there  cited.  The 
counsel  for  the  prisoner  observes  as  to  instruction  32  that  if  "the  facts  stated 
in  this  instruction  constitute  murder,  then  the  definition  of  that  crime  in  the 
lawbooks  is  wrong."  This  instruction  is  made  to  cover  all  the  facts  charged 
in  the  indictment,  and  covered  by  the  evidence,  and  we  think  is  correct  in 
every  particular;  and  the  objection  of  counsel  is  a  restatement  in  brief  of  the 
ground  of  his  demurrer  to  the  indictment,  which  we  disposed  of  when  this 
case  was  before  us  the  other  time. 

4.  The  last  objection  made  by  the  counsel  for  the  prisoner  is  that  the  evi- 
dence does  not  sustain  the  verdict.  Without  entering  into  a  review  of  it,  it 
is  sufficient  to  say  that  we  think  it  abundantly  sustains  it.  The  prisoner  al- 
lowed his  wife  to  lie  out  on  the  ice,  poorly  clad,  and  within  easy-calling  dis- 
tance of  the  house,  all  night,  and  perish  with  the  cold.  He  had  a  hired  man 
living  with  him,  who  was  willing  to  help  him,  and  they  could  have  brouglit 
her  to  the  house,  notwithstanding  the  snow  was  from  two  to  three  feet  deep. 
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The  best  evidence  of  this  is  that  they  did  do  it  the  next  morning,  when  it  was 
too  late.  She  languished  speechless  until  the  next  day,  and  died.  No  effort 
was  made  to  get  her  medical  aid.  It  is  true,  the  deceased  had  been  drinking, 
and  that  this  was  probably  the  reason  she  was  not  able  to  reach  the  house 
herself;  but  the  proof  shows  that  they  had  gone  together  to  Philipsburg  that 
day,  a  distance  of  seven  miles,  on  foot,  and  that  they  botli  drank  together,  and 
the  prisoner  was  himself  more  or  less  intoxicated  when  he  left  her  on  the  ice 
to  spend  the  night,  while  he  remained  in  the  house  near  by.  His  drunken- 
ness does  not  excuse  him  from  the  discharge  of  his  duty  to  his  wife  as  hus- 
band; nor  does  her  drunkenness  excuse  him  from  the  discharge  of  his  duty, 
especially  when  he  drinks  with  her,  and  by  example  and  precept  contribut(*s  to 
her  degradation.  The  prisoner  has  had  two  trials,  and  the  present  verdict, 
which  finds  him  guilty  of  manslaughter,  must  stand.  Let  the  case  be  af- 
firmed. 
Bach  and  Liddell,  JJ.,  concur. 


(8  Mont.  196) 

MARCtTM  et  al.  V.  Coleman  et  al. 
(Suvreme  Court  of  Montana,    September  15, 1888.) 

1.  MoBTGAOBS— Chattel  Mortgages— Defective  Affidavit— Who  can  Qubstiok. 

A  chattel  mortgage,  the  affidavit  to  which  is  defective,  and  which  is  not  filed  in 
the  proper  county,  if  void  at  all,  is  void  only  as  to  attaching  or  execution  creditors 
of  and  purchasers  from  the  mortgagor,  and  not  as  to  third  persons  having  no  rights 
against  the  mortgagor. 

2.  Execution— Unlawful  Levy— Claim  by  Mortgage- CJomplaint. 

A  complaint  by  a  mortgagee  for  wrongful  seizure  of  the  mortgaged  goods  which 
shows  that  the  mortgage  debt  was  not  due  when  the  complaint  was  filed,  need  not 
allege  its  non-pajrment. 

Appeal  from  district  court,  Deer  Lodge  county. 

Claim  and  delivery  brought  by  James  E.  Marciira  and  another  against  Lew. 
Coleman  and  others'to  recover  property  seized  as  belonging  to  one  Ward,  who 
had  mortgaged  it  to  plaintiffs.  A  demurrer  to  the  complaint  was  sustained, 
and  plaintilts  appeal. 

Wm.  J,  Galbraith,  for  appellants.    Thomas  L,  Napton,  for  respondents. 

Bach,  J.  This  is  an  appeal  from  a  judgment  which  was  entered  upon  an 
order  sustaining  a  demurrer  to  the  complaint.  The  complaint  sets  out  that 
the  plaintiffs,  by  virtue  of  a  certain  chattel  mortgage,  are  entitled  to  tlie  im- 
mediate possession  of  the  chattels  mentioned  in  the  complaint;  that  the  de- 
fendants have,  at  the  instance  of  certain  creditors  of  the  mortgagor,  wrong- 
fully seized  and  levied  upon  said  chattels.  The  demurrer  is  based  upon  (1) 
what  is  claimed  to  be  a  defective  aflidavit  to  the  mortgage;  (2)  that  the  com- 
plaint does  not  allege  that  the  mortgage  was  filed  in  the  proper  county;  and 
(3)  that  the  complaint  does  not  show  that  the  mortgage  is  still  unpaid. 

As  to  the  first  and  second  grounds  we  express  no  opinion.  The  mortgage, 
if  void  at  all,  would  be  void  only  as  to  attaching  or  execution  creditors  and 
purchasers.  As  between  the  mortgagor  and  mortgagee,  and  as  between  the 
parties  to  a  chattel  mortgage  and  third  parties  having  no  rights  against  the 
mortgagor,  neither  a  delivery  of  the  goods  nor  the  filing  of  a  properly  drawn 
mortgage  is  necessary.  In  order  to  justify  the  taking  by  a  creditor,  he  must 
show  his  interest  and  a  lawful  right  against  the  property,  either  by  an  attach- 
ment properly  issued  or  by  an  executioft  based  upon  a  valid  judgment.  And 
the  defendants  herein,  basing  their  action  upon  the  rights  of  certain  cred- 
itors, must  show  all  that  those  creditors  would  have  been  obliged  to  show. 
In  Ford  v.  McMaater,  6  Mont.  240,  11  Pac.  Uep.  669,  it  was  held  that  the 
sheriflp,  in  order  to  justify  the  taking  of  the  property  of  A.  by  virtue  of  an 
execution  against  the  property  of  B.,  on  the  ground  that  the  conveyance 
from  B.  to  A.  was  fraudulent  as  to  creditors,  must  show  not  only  the  exe- 
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cution,  bat  a  valid  judgment  as  well.  As  far  as  the  complaint  shows,  the 
defendants  are  mere  trespassers;  and  as  against  such  parties  the  plaintiff  is 
not  obliged  to  show  either  an  actual  delivery  of  the  chattels  to  himself  or  a 
constructive  deh' very  by  a  chattel  mortgage  drawn  and  filed  in  strict  com- 
pliance with  the  law. 

As  to  the  third  ground  of  demurrer,  the  complaint  shows  that  the  nioiligage 
debt  was  not  due  when  the  complaint  was  filed,  and  it  was  not  necessary  for 
plaintiff  to  allege  non-payment  under  such  circumstances.  The  judgment  is 
reversed. 

McCoNNELL,  C.  J.,  and  Liddell,  J.,  concur. 

(8  Mont  168)  ^  ,^  ,^ 

Territory  v,  McKey. 
(Supreme  Court  of  Montana,    September  15, 1888.) 

1.  MiiTES  AUD  Mintng—Destrotino  Noticb  op  Location — Evidencb. 

On  an  indictment  under  Comp.  St.  Mont.  %  1482^  p.  1055,  making  it  a  misdemeanor 
to  obliterate  or  destroy  any  notice  placed  on  a  mining  claim,  the  locator  of  the  so- 
called  mining  claim  testified  that  he  started  to  run  a  cross-cut  and  found  "quartz 
and  vein  matter,  ^  and  thereupon  put  up  the  location  notice  wtiioh  defendant  was 
charged  with  having  destroyed.  Held  that,  it  not  being  shown  that  the  "quartz" 
or  "Vein  matter"  contained  precious  metal,  no  valid  mining  claim  was  shown  to  ex- 
ist, and  that  a  verdict  of  not  guilty  should  have  been  directed. 

8.  Appbai/— Requisites— FiLiKO  Transcbipt. 

The  provision  of  Comp.  St.  Mont.  §  897,  p.  476,  that  the  transcript  must  be  filed 
within  80  days  after  appeal  is  taken,  is  merely  directory.  Following  Territory  v. 
Flowers,  2  Mont.  892. 

Appeal  from  district  court.  Deer  Lodge  county. 

Robinson  ds  Stapleton,  for  appellant.  W.  B.  CtUlen,  Atty.  Gen.,  for  the 
Territory. 

McCoNNELL,  C.  J.  In  this  catee  the  attorney  general  for  the  territory 
"moves  the  court  to  dismiss  the  appeal,  *  *  *  for  the  reason  that  the 
transcript  was  not  filed  within  thirty  days  after  the  taking  of  said  appeal." 
The  transcript  was  filed  July  6,  1888,  the  notice  of  appeal  was  served  upon 
the  county  attorney  and  the  district  (?ourt  clerk  of  Deer  Loiige  county,  the 
place  of  trial,  on  the  14tli  day  of  May,  1888,  and  the  necessary  undertaking 
on  appeal  was  executed  May  17, 1888;  hence  the  appeal  was  consummated  on 
that  day.  Section  398,  p.  477,  Comp.  St.  It  will  thus  be  seen  that  50  days 
elapsed  between  the  time  of  taking  the  appeal  and  the  filing  of  the  transcript. 
Section  397,  p.  476,  Comp.  St.  provides  that  "the  appeal  must  be  taken  within 
six  months  after  the  judgment  Is  rendered,  and  the  transcript  must  be  filed 
within  30  days  after  the  appeal  is  taken."  In  the  case  of  Territory  v.  Flow- 
era,  2  Mont.  p.  392,  this  coui-t  held  that  the  foregoing  statute,  in  so  far  as  it 
requires  the  transcript  to  be  filed  within  30  days  after  the  appeal  has  been 
taken,  is  merely  directory,  and  not  mandatory.  We  do  not  feel  called  upon  to 
disturb  it.  The  motion  is  therefore  disallowed.  But  we  cannot  pass  from 
this  subject  without  remarking  that  the  practice  of  attorneys  filing  transcripts 
in  this  court  just  upon  the  eve  of  its  meeting,  or  after  the  term  has  com- 
menced, is  reprehensible,  and  ought  not  to  be  done  except  when  it  Is  abso- 
lutely unavoidable.  It  gives  the  attorney  general  no  opportunity  to  examine 
them,  and  prepare  for  hearing  at  that  term.  Conviction  of  a  misdemeanor, 
motion  for  a  new  trial  overruled,  and  an  appeal  to  this  court.  The  following 
grounds  of  error  are  relied  upon  for  a  reversal  of  this  case,  to- wit:  (1)  Er- 
ror for  refusing  to  sustain  defendant's  motion  for  a  nonsuit,  and  to  discharge 
the  defendant.  (2)  Error  in  the  refusal  to  admit  certain  testimony  offered 
by  tlie  defendant.    (3)  Error  in  certain  instructions  given  by  the  court. 

The  motion  for  a  nonsuit  was  predicated  upon  the  following  ground,  to- 
wit:   "That  the  prosecution  failed  to  prove  that  there  was  any  such  mine  ever 
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located  as  the  Oregon  Lode  claim ;  that  the  same  had  never  been  staked  off, 
so  that  its  boundaries  could  be  traced  on  the  ground;  that  tliere  was  no  proof 
of  the  mineral  character  of  the  said  Oregon  lode  claim;  and  there  was  no 
proof  of  any  defacing,  obliterating,  or  destruction  of  the  said  notice.  And 
there  was  no  proof  that  the  said  notice  was  inside  of  the  lines  of  the  said  Ore- 
gon lode  claim."  The  defendant  was  Indicted  under  section  1482,  p.  1055, 
Comp.  St.  Mont.  It  provides  ''that  any  person  who  shall  remove  any  stake 
or  monument  on  any  mining  claim,  or  who  shall  obliterate,  deface,  or  destroy 
any  notice  placed  thereon,  shall  be  deemed  guilty  of  a  misdemeanor."  The 
indictment  charges  that  the  defendant  did  "willfully  and  unlawfully  obliter- 
ate, deface,  and  destroy  a  notice  of  location  placed  upon  the  Oregon  Quartz 
Lode  Mining  Claim."  Under  this  indictment  it  was  essential  to  prove  that 
there  was  such  a  mining  claim  as  the  "Oregon  Quartz  Lode;"  that  a  notice 
of  location  was  placed  upon  it;  and  that  the  defendant  did  willfully  and  un- 
lawfully obliterate,  deface,  or  destroy  it.  The  supreme  court  of  the  United 
States,  in  the  case  of  Smelting  Co,  v.  Kemp,  104  U.  S.  649,  thus  deflnes 
a  mining  claim,  to-wit:  "A  mining  claim  is  a  parcel  of  land  containing  pre- 
cious metal  in  its  soil  or  rock.  A  location  is  the  act  of  appropriating  such 
parcel  according  to  certain  rules."  The  witness  Steven  Severson  testified 
that  he  was  the  locator  of  the  so-called  "Oregon  Lode  Mining  Claim;"  that 
he  started  to  run  a  cross-cut,  and  found  "quartz  and  vein  matter."  There- 
upon he  put  up  the  location  notice.  This  is  the  whole  of  the  testimony  upon 
this  point.  Tested  by  the  foregoing  definition  of  a  mining  claim,  it  will  be 
seen  that  there  is  no  such  mining  claim  as  that  described  in  the  indictment. 
There  is  not  b.  scintilla  of  evidence  tliat  there  was  a  particle  of  precious  metal 
either  in  the  "quartz"  or  "vein  matter."  The  existence  of  quartz  or  vein 
matter  does  not  of  itself  constitute  a  mine,  nor  warrant  the  discoverer  in 
locating  a  mining  claim.  Such  matter  must  bear  one  or  more  of  the  metals 
named  in  the  statute  before  a  mine  has  been  discovered  that  can  be  located 
under  the  law.  The  motion,  then,  to  enter  a  nonsuit,  and  discharge  the  de- 
fendant, siiould  tiave  been  sustained,  or,  what  we  think  is  the  proper  practice 
in  such  cases,  to  instruct  the  jury  to  return  a  verdict  of  not  guilty.  The  evi- 
dence satisfies  us  that  there  is  no  merit  in  this  prosecution.  The  prosecuting 
witness  confesses  that  his  so-called  "Oregon  Lode"  is  within  the  "Young 
America"  claim,  which  was  located  long  before  his,  and  that  belongs  in  part 
to  the  wife  of  the  defendant,  and  that  he  instituted  this  prosecution  for  the 
purpose  of  compelling  defendant  to  buy  either  his  claim  or  to  give  him  stock 
in  the  "  Young  America. "  Deeming  the  prosecution  frivolous  and  malicious, 
we  direct  that  an  entry  be  made  here  discharging  the  defendant.  From  this 
view  of  the  case  it  is  unnecessary  for  us  to  notice  the  other  grounds  of  error. 

Baou  and  Liddell,  ZJ.^  concur. 

<8  Mont  124) 

United  States  v.  Weikel. 
(Supreme  Court  of  Montana,    September  15, 1888.) 

1.  Counterfeiting — ^Indictment — ^Description  of  Offense. 

An  indictment  for  making  counterfeit  coin,  which  does  not  allege  the  number  of 
coins  made,  does  not  sufficiently  describe  the  offense,  and  is  demurrable. 

2.  SA.ME — Evidence. 

Where  the  coin  alleged  to  have  been  counterfeited  is  excluded  as  evidence,  and 
no  witness  testifies  that  it  is  counterfeit,  or  that  it  was  made  or  uttered  by  defend- 
ant, the  jury  should  be  instructed  to  acquit  defendant. 

Appeal  from  district  court,  Fergus  county. 

Indictment  of  John  J.  Weikel.    Defendant  was  convicted,  whereupon  he 
appeals. 
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Robert  B.  Smith,  for  respondent. 

De  Wolfe,  J.  The  appellant  was  jointly  indicted  with  Jesse  E.  Bei'<cwith 
and  George  Morris^,  for  counterfeiting  the  silver  coin  of  the  United  States. 
He  was  tried  separately,  and  convicted,  in  the  Fourth  district  court,  sitting 
as  a  court  for  the  trial  of  causes  arising  under  tlie  constitution  and  laws  of 
the  United  States.  The  indictment  charges  the  offense  as  follows:  "That  the 
said  Jesse  R.  Beckwith,  George  Morris,  and  John  J.  Weikel,  at  the  county  of 
Fergus,  in  the  territory  of  Montana,  and  in  the  Fourth  judicial  district,  and 
within  the  jurisdiction  of  this  court,  did  falsely  make,  forge,  and  counterfeit 
the  silver  coin  of  the  United  States,  to-wit,  tl)e  silver  coin  commonly  known 
and  called  a  *  dollar,'  (a  coin  of  the  United  States,)  certain  forged  and  coun< 
terfeit  coins  of  base  metal,  with  intent  to  defraud  certain  persons  to  the  Grand 
Jury  unknown."  A  demurrer  was  filed  with  the  indictment,  which,  with 
other  causes  for  demurrer,  assigns  the  following:  "Second.  Defendants  de- 
mur to  said  indictment  because  the  facts  stated  therein  do  not  constitute  a 
public  offense,  and  of  this  they  pray  the  judgment  of  the  court,"  In  the  brief 
on  the  part  of  the  appellant  the  point  relied  on  by  the  demurrer  is  more  ac- 
curately stated  as  follows:  "Said  indictment  is  uncertain  and  indefinite  in 
not  stating  the  number  of  coins  the  defendants  are  charged  with  m&king." 
The  court  overruled  the  demurrer,  and  the  first  question  for  consideration 
presented  by  this  record  is,  did  the  court  err  in  this  ruling?  It  is  a  well-set- 
tled principle  of  criminal  pleading  that  certainty  as  to  the  offense  charged  is 
a  requisite  in  all  indictments.  The  defendant  is  entitled  to  be  informed  by 
the  indictment  of  the  exact  offense  he  is  called  upon  to  defend.  Does  the  in- 
dictment in  question  fulfill  this  essential  requirement?  We  think  not.  It 
nowhere  alleges  the  number  of  counterfeit  coins  made,  nor  describes  the  of- 
fense, except  in  the  general  language  quoted.  In  U,  8,  v.  Fisler,  4  Biss.  59, 
which  was  an  indictment  against  the  defendant  for  having  in  his  possession 
forged  United  States  treasury  notes,  and  forged  United  States  postal  currency, 
with  intent  to  pas»  the  same,  without  setting  out  the  number  of  such  treasury 
notes,  nor  the  number  offorged  United  States  postal  currency  which  defendant 
had.  After  conviction,  and  on  a  motion  in  arrest  of  judgment,  the  court,  in  sus- 
taining the  motion  in  arrest,  said:  "Indictments  ought  to  be  characterized  by 
reasonable  certainty  of  allegation ;  they  should  at  least  be  as  certain  as  a  dec- 
laration jAt  common  law.  It  is  a  rule  in  civil  pleading  at  conimon  law  that, 
when  the  action  concerns  different  things,  they  must  be  described  by  quantity, 
quality,  and  number."  Steph.  PI.  296.  "Unquestionably  a  declaration  in 
trespass,  for  taking  or  destroying  divers  chattels,  would  be  bad  as  not  stat- 
ing the  number  or  description.  Surely  the  reason  is  equally  strong  for  re- 
quiring the  number  of  these  forged  instruments  to  be  stated.  The  indict- 
ment does  not  do  this,  but  only  says  divers  false,  forged,  and  counterfeit 
fractional  notes,  and  divers  false,  forged,  and  counterfeit  treasury  notes.  It 
is  not  pretended  that  in  either  civil  or  criminal  pleading  the  evidence  must 
strictly  conform  to  the  allegation  of  number.  In  most  cases  we  may  allege 
one  number  and  prove  another,  without  a  fatal  variance;  but  some  number 
must  in  such  cases  be  stated."  The  case  of  Teiritory  v.  Shipley,  decided  by 
this  court,  and  reported  in  4  Mont.  468,  2  Pac.  Rep.  313,  was  an  indictment 
for  larceny,  for  stealing  bank-bills,  and  the  offense  charged  was  set  forth  in 
the  indictment  as  follows:  "Sundry  bank-bills  issued  by  authority  of  the 
United  States  of  America,  usually  known  as  'greenbacks,'  amounting  in  all 
to  the  sum  of  180,  of  the  value  of  8180;  and  sundry  bank-bills  issued  by  the 
authority  of  the  United  States  of  America,  usually  known  as  *  greenbacks,' 
amounting  in  the  aggregate  to  589,  and  of  the  value  of  8589,"  The  court 
held  this  indictment  insufficient  in  failing  to  give  the  number  aYid  kind  or 
denomination  of  the  bank-bills,  and  reversed  the  case  on  that  ground.  Guided 
by  these  precedents,  and  numerous  authorities  which  might  be  referred  to. 
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we  think  the  district  court  erred  in  overruling  the  demurrer  to  the  indict- 
ment; and  on  this  account,  if  for  no  other,  the  cause  will  have  to  t)e  reversed, 
with  instructions  to  the  district  court  to  sustain  the  demurrer. 

As  the  record  in  the  case  alleges  other  grounds  of  error  relied  upon  for  the 
reversal  of  the  judgment  rendered  against  the  defendant,  and  as  the  judg- 
ment involves  the  personal  liberty  of  a  citizen,  we  will  consider  one  other 
question  presented  by  tlie  record.  After  the  evidence  for  the  prosecution  was 
closed,  the  defendant,  by  his  counsel,  moved  the  court  to  instruct  the  jury  to 
acquit  the  defendant  on  the  ground  that  the  prosecution  had  failed  to  make 
out  a  case  against  the  defendant.  This  motion  the  court  refused,  and  in  this 
committed  error.  There  was  no  evidence  on  the  part  of  the  prosecution  prov- 
ing, or  tending  to  prove,  the  defendant's  guilt  of  the  crime  charged  against 
him  in  the  indictment, — of  counterfeiting  the  coin  of  the  United  States, — and 
only  faint  proof  of  his  conspiring  with  the  other  defendants  tc  counterfeit 
the  government  coin,  aside  from  his  own  confession.  There  was  no  praof  of 
any  counterfeit  coin  being  made  by  any  one;  the  coin  alleged  to  have  been 
counterfeited  being  excluded  as  evidence,  and  no  witness  testified  that  it  was 
counterfeit,  or  that  it  was  made  or  uttered  by  the  defendant,  or  by  either  of 
the  persons  indicted  with  him.  The  judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

McC!oNN£LL,  C.  J.,  andLiDDELL,  J.,  concur, 

(8  Mont.  131) 

Territory  v.  Underwood. 
(Supreme  Court  of  Montana.    September  15, 1888.) 

1.  False  Pbetbnses— Indiotbient— Sufficienot. 

Under  Crim.  Laws  Mont.  §  199,  providing  that  any  person  who  shall  knowingly 
and  designedly,  by  false  pretenses,  obtain  money  with  intent  to  cheat,  shall,  on 
conviction,  be  punished,  etc.,  an  indictment  averring  that  defendant  knowingly 
and  designedly,  and  with  intent  to  cheat,  made  false  pretense  that  a  certain  quan- 
tity of  wood  had  been  chopped;  that  such  pretense  was  relied  on;  and  that  thereby 
defendant  procured  money, — is  sufficient. 

2.  CaiMiNAL  Law —Evidence— Confession  on  Representations  of  Officer. 

A  confession  made  on  a  statement  by  the  officer  having  a  prisoner  under  arrest, 
that  it  would  be  better  for  him  to  tell  the  prosecuting  witness  all  ahout  it;  that  the 
officer  thought  the  prosecuting  witness  would  withdraw  the  prosecution,  or  make 
it  as  light  as  possible ;  and  that  the  prosecuting  witness  would  help  the  prisoner  out 
if  he  would  give  evidence  against  his  accomplices,— cannot  be  given  in  evidence.* 

Appeal  from  district  court,  Silver  Bow  county. 

Indictment  of  Edward  Underwood.  Defendant  was  convicted,  whereupon 
he  appeals. 

MoCoKNELL,  C.  J.  In  this  case  no  counsel  appeared  for  the  prisoner,  but 
the  court  felt  that  it  was  a  duty  it  owed  to  tlie  defendant  to  examine  the  rec- 
ord,  and  see  that  he  had  a  legal  trial.     The  defendant  in  this  case  was  con- 

^  Before  permitting  a  witness  to  testify  in  regard  to  confessions  made  by  a  prisoner, 
the  court  must  first  ascertain  whether  any  inducements  had  been  held  out  to  the  prls 
oner,  and  whether  he  was  influenced  by  such  inducements  to  make  the  confession,  Bis- 
coe  ▼.  State,  (Md.)  8  Atl.  Rep.  571;  and  where  the  committing  magistrate  went  to  see 
a  prisoner  for  the  purpose  of  obtaining  a  confession,  and  told  him  "it  would  be  better 
for  him  to  tell  the  truth,  and  have  no  more  trouble  about  it,  ^  the  confession  was  held 
inadmissible,  Biscoe  v.  State,  supra ;  but  mere  advice  to  tell  the  truth,  in  the  absence 
of  a  threat  or  other  inducements,  is  not  sufficient  to  exclude  a  confession.  People  v.  Mc« 
CaUam,  (N.  Y.}  9  N.  E.  Rep.  502;  Com.  v.  Preece,  (Mass.)  5  N.  E.  Rep.  494;  Heldt  v. 
State,  (Neb.)  80  N.  W.  Rep.  626.  Where  the  evidence  was  conflicting  as  to  whether  de- 
fendant's confession  was  voluDtarv,  the  court  properly  submitted  the  question  to  the 
jury.    Volkavitch  v.  Com.,  (Pa.)  12  Atl.  Rep.  84. 

In  general,'  as  to  when  confessions  are  admissible  in  evidence,  and  the  preliminary 
proof  required,  see  People  v.  Goldenson,  (Cal.)  ante,  161,  and  note;  Boyett  v.  State, 
(Tex.)  9  8.  W.  Elep.  275,  and  note. 
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victed  December  23,  1887,  of  the  crime  of  obtaining  money  under  false  pre- 
tenses, and  his  punishment  fixed  at  imprisonment  in  the  penitentiary  for  tlie 
period  of  one  year.  Motions  in  arrest  of  judgment,  and  for  a  new  trial,  were 
made  and  overruled,  and  an  appeal  taken  to  this  court.  The  motion  in  arrest 
of  judgment  was  made  upon  the  ground  that  the  indictment  did  not  charge  a 
public  offense.  The  indictment  is  for  a  false  pretense.  The  charging  part  of 
it  is  as  follows,  to- wit:  "Upon  their  oaths  dp  present  and  say  that  one  Ed- 
ward W.  Underwood  and  one  William  M.  Hooper,  late  of  the  county  of  Deer 
Lodge,  Mont.  T.,  on  or  about  the  1st  day  of  November,  A.  D.  1887,  at  the 
county  of  Deer  Lodge,  and  territory  of  Montana,  unlawfully,  knowingly,  and 
designedly  did  falsely  pretend  to  the  Granite  Mountain  Mining  Co.,  a  corpo- 
ration organized  and  existing  under  the  laws  of  the  territory  of  Montana, 
that  William  M.  Hooper  had  then  and  there  chopped,  cut,  and  had  ready  for 
delivery  to  the  said  Granite  Mountain  Mining  Company,  190  6-8  cords  of  wood, 
then  and  there  of  the  value  of  $1.50  per  cord,  by  means  of  which  said  false  pre- 
tenses the  said  Edward  W.  Underwood  and  William  M.  Hooper  did  then  and 
there  unlawfully  and  feloniously  obtain  from  the  said  Granite  Mountain  Min- 
ing Co.  a  certain  check  of  the  said  company  for  the  sum  of  $190.80,  drawn 
upon  the  First  Xational  Bank  of  Helena,  Mont.,  the  property  of  the  said 
Granite  Mountain  Mining  Co.,  and  did  then  and  there  induce  the  Siiid  Granite 
Mountain  Mining  Co.  to  pay  to  the  Buskett  Mercantile  Company,  for  the  use 
and  benefit  of  the  said  William  M.  Hooper,  the  sum  of  $95.24,  and  of  the  value 
of  $95.24,  with  intent  then  and  there  in  them,  the  said  Edward  W.  Under- 
wood and  William  M.  Hooper,  to  unlawfully  feloniously,  knowingly,  and  de- 
signedly cheat  and  defraud  the  said  Granite  Mountain  Mining  Co.,  whereas, 
in  truth  and  in  fact,  the  said  William  M.  Hooper  had  not  chopped,  cut,  and 
had  ready  for  delivery  to  the  said  Granite  Mountain  Mining  Co..  190  6-8 
cords  of  wood  as  aforesaid,  or  any  number  of  cords  of  wood,  save  and  except 
the  number  of  96  cords,  of  the  value  of  $1.50  per  cord,  which  they,  said  Ed- 
ward W.  Underwood  and  William  M.  Hooper,  then  and  there  well  knew  at 
the  time  they  made  the  pretenses  aforesaid ;  the  said  Granite  Mountain  Mining 
Co.  then  and  there  relying  upon  and  believing  said  pretenses  to  be  true." 

Section  199  of  the  criminal  laws  of  the  territory  provides  that  "any  person 
or  persons  who  shall  knowingly  and  designedly,  by  any  false  pretense  or  pre- 
tenses, obtain  from  any  other  person  or  persons  any  chose  in  action,  money, 
goods,  wares,  chattels,  effects,  or  other  valuable  thing,  with  intent  to  cheat 
or  defraud  any  such  person  or  persons  of  the  same,  shall  be  deemed  a  cheat, 
.and  on  conviction  thereof  shall  be  punished  in  the  same  manner  and  to  the 
same  extent  as  for  feloniously  stealing  the  money  or  property  so  received,  and 
also  be  sentenced  to  restore  the  property  so  fraudulently  obtained,  if  it  can  be 
done."  An  indictment  for  obtaining  money  or  othw  valuable  thing  by  "false 
pretenses"  mast  state  what  the  false  pretense  was;  that  it  was  done  with  in- 
tent to  defraud  some  pei^son  or  corporation;  that  the  pretense  was  not  true; 
that  it  was  by  such  person  believed;  and  that  such  person  was  defrauded 
thereby  out  of  some  thing  of  value,  naming  it,  and  its  value.  It  will  be  seen 
from  an  inspection  of  our  statute  that,  in  order  to  meet  all  its  substantial  re- 
quirements, the  indictment  must  aver  in  due  form  that  the  defendant  know- 
ingly and  designedly  used  some  false  pretense,  and  thereby  obtained  from  the 
Granite  Mountain  Mining  Company  the  checks  described,  and  procured  it  to 
pay  the  money,  as  charged  to  the  Buskett  Mercantile  Company,  for  the  benefit 
of  one  of  the  defendants ;  that  this  was  done  with  the  intent  to  cheat  and  de- 
fraud said  company.  All  of  this  the  indictment  clearly  contains.  The  false 
pretense  is  clearly  set  forth ;  that  it  was  done  to  defraud  the  Granite  Mountain 
Mining  Company;  that  the  pretense  was  not  true,  and  that  the  defendant 
knew  it  was  not  true;  that  the  company  believed  it;  that  it  paid  the  check  to 
the  defendant  and  the  debt  of  Hooper  to  the  Buskett  Mercantile  Company, 
being  deceived  and  misled  by  said  pretense ;  and  that  the  check  was  of  a  cer- 
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tain  value,  and  was  the  property  of  the  said  Granite  Mountain  Mining  Com- 
pany. The  indictment  covers  every  ground  required  by  the  law  with  much 
particularity,  and  a  motion  in  arrest  of  judgment  was  properly  overruled.  2 
Bish.  Grim.  Proc.  §  132  et  seq. 

The  prosecution  offered  in  evidence  a  confession  of  the  defendant,  alleged 
to  have  been  made  to  the  witness  Thomas  Trevaile.  This  was  objected  to  by 
the  counsel  of  the  defendant  upon  the  ground  that  it  was  not  voluntary,  but 
obtained  by  promises  made  to  the  prisoner.  Upon  the  voir  dire  examination 
of  the  witness  touching  the  manner  in  which  the  confession  was  made,  he  tes- 
tified as  follows,  to- wit:  "I  told  Underwood  that  I  thought  it  would  be  better 
for  him  to  go  back  and  tell  Captain  Plummer  all  about  it;  that  I  thought  he 
would  withdraw  it,  or  ease  it  as  light  as  he  possibly  could.  I  thought  the 
principle  thing  Plummer  wanted  to  know  was  how  much  the  company  was 
beat. "  He  also  stated  that  he  told  the  prisoner  that  he  thought  Capt.  Plum- 
mer, who  was  the  superintendent  of  the  Granite  Mountain  Mining  Company, 
would  help  him  out  of  it  if  he  would  give  his  evidence  against  the  other  two. 
The  objection  was  overruled,  and  the  statement  made  by  the  prisoner  after  these 
promises  had  been  made  to  him  was  allowed  to  go  to  the  jury.  This  confes- 
sion furnished  the  chief  evidence  upon  which  the  prisoner  was  convicted.  We 
think  this  was  error,  for  which  this  case  must  be  reversed,  and  remanded  for 
a  new  trial.  It  is  elementary  law  that  before  a  confession  can  be  received  in 
evidence  in  a  criminal  case  it  must  appear  that  it  was  voluntary,  and  this  is  a 
preliminary  question  which  addresses  itself  to  the  court  when  objection  is  made 
upon  that  ground.  The  following  is  a  rule  governing  the  admissibility  of  this 
class  of  testimony  laid  down  by  Eyre,  C.  B.,  and  approved  by  Green  leaf  on 
Evidence,  to- wit:  "A  free  and  voluntary  confession  is  deserving  of  the  high- 
est credit,  because  it  is  presumed  to  flow  from  the  strongest  sense  of  guilt,  and 
therefore  it  is  admitted  as  proof  of  the  crime  to  which  it  refers;  but  a  confes- 
sion forced  from  the  mind  by  the  flattery  of  hope  or  the  tortures  of  fear  comes 
in  so  questionable  a  shape,  when  it  is  to  be  considered  as  the  evidence  of  guilt, 
that  no  credit  ought  to  be  given  to  it.  Therefore  it  is  rejected."  The  im- 
portant inquiry  is  whether  the  confession  has  been  made  under  the  influence 
of  hope  or  fear  brought  to  bear  upon  the  prisoner's  mind  by  third  persons. 
When  these  influences  are  direct  and  strongly  made,  the  courts  uniformly 
reject  the  confession,  and  this  is  especially  so  when  made  under  arrest  to 
the  officer  having  the  prisoner  in  charge,  or  by  other  persons  having  author- 
ity in  the  premises.  But  as  the  language  used,  implying  hope  or  fear,  varies 
in  strength,  sometimes  offering  but  little  inducements,  or  calculated  to  ex- 
cite but  little  fear,  courts  have  differed  in  their  judgments  as  to  the  admis- 
sibility of  a  confession  under  such  circumstances.  1  Greenl.  £v.  §  219  et 
seq.  The  rule  in  Tennessee  is  thus  laid  down  in  the  case  of  McQlothlin  v. 
State,  2  Cold.  223:  "The  admissibility  of  confessions  is  made  to  depend  upon 
their  being  free  from  all  suspicion  of  having  been  obtained  by  threats  of  se- 
verity or  promise  of  favor,  and  of  any  influence,  even  the  minutest,  having 
been  exercised  over  the  mind  of  the  prisoner  in  order  to  induce  a  disclosure." 
McGlothlin  v.  State,  2  Cold.  223;  State  v.  Fields,  Peck,  (Tenn.)  140;  StaU 
V.  Doherty,  2  Tenn.  80.  In  this  case,  the  officer  who  had  the  prisoner  un- 
der arrest  tells  him  "it  would  be  better  for  him  to  go  back  and  tell  Captain 
Plummer  all  about  it;  that  he  thought  he  would  withdraw  it,  or  ease  it  as  light 
as  he  possibly  could;  that  he  thought  that  Captain  Plummer  would  help  him 
out  of  it  if  he  would  give  his  evidence  against  the  other  two,  for  the  very  reason 
that  Plummer  had  told  Kelly  he  would  do  sd.  And  he  thought  he  would  do 
so  for  Underwood."  These  promises  were  certainly  inducements  that  clearly 
vitiate  the  confession  of  the  prisoner.  Let  the  case  be  reversed,  and  remanded 
for  a  new  trial. 

LiDDELL,  Bacu,  and  De  Wolfe,  JJ.,  concur. 
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(40  Kan.  27) 

In  re  Mebelb. 
(Suvreme  Court  of  Kansas,    October  6, 1888.) 

Deposition— Of  Witness  bbfosb  TBiAi/—Ck)NTEMPT— Power  op  Notary. 

A  party  to  an  action  can  compel  a  witness  toffiye  his  deposition  in  the  case  prior 
to  the  trial,  even  though  such  witness  resides  in  the  county  in  which  the  action  is 
brought;  and  where  a  witness  duly  subpoenaed  to  testify  in  a  cause,  before  a  notary 
public,  in  giving  his  deposition,  refuses  to  answer  certain  questions  propounded  to 
him,  for  no  other  reason  than  that  he  is  instructed  bv  counsel  not  to  do  so,  after 
having  been  instructed  by  the  notary  to  answer  them,  he  may  be  committed  by  the 
notary  for  contempt,  for  such  refusal  In  re  Abeles,  12  Kan.  451,  cited  and  fol- 
lowed. 

(Syllaims  by  Simpson^  C.) 

Commissioners'  decision.     Original  proceeding  in  habeas  corpus. 
Houston  &  Bentlepj  for  petitioner.    Moore  &  Douglas^  for  respondent. 

Simpson,  C.  This  is  an  original  application  in  this  court  by  the  petitioner, 
Bichard  L.  Merkle,  for  a  writ  of  habeas  corpus,  and  to  be  discharged  from  the 
custody  of  the  sheriff  of  Sedgwick  county.  A  notiry  public  before  wliom  the 
deposition  of  Merkle  was  being  taken  on  behalf  of  the  plaintiffs  in  an  action 
then  and  now  pending  in  the  Sedgwick  district  court,  wherein  Charles  Sullivan 
et  aL  were  plaintiffs  and  the  Steinhauser  Merkle  Supply  Company  is  a  defend- 
ant, had  committed  him  to  the  jailof  the  county  for  refusing  to  answer  certain 
questions  propounded  to  him  as  such  witness  by  the  attorneys  of  the  plaintiff  in 
that  action.  It  is  alleged  on  behalf  of  the  petitioner  that  the  deposition  was 
not  being  taken  in  good  faith,  and  would  not  be  used  on  the  trial;  that  the 
plaintiffs  were  on  a  tishing  expedition ;  that  the  question  was  an  immaterial 
one,  and  was  not,  and  never  would  become,  material  under  the  issues  and 
pleadings;  that  the  petitioner  is  a  bona  fide  resident  of  Sedgwick  county;  that 
he  did  not  intend  or  expect  to  change  his  place  of  residence  before  the  final 
termination  of  the  cause,  and  would  be  present  and  testify  at  the  trial  thereof; 
that  the  order  of  commitment  is  void,  and  without  jurisdiction.  It  appeared 
on  the  hearing  that  the  witness  had  been  the  secretary  of  the  Steinhauser 
Merkle  Supply  Company  before  its  failure,  and  was  still  in  charge  of  the  re- 
maining goods  of  the  company,  selling  them,  and  closing  out  the  stock,  on 
behalf  of  his  father,  who  claims  to  have  a  chattel  mortgage  thereon;  that  Sul- 
livan and  others  had  commenced  their  action  against  the  supply  company  on 
the  18th  day  of  July,  1888,  on  a  promissory  note  executed  by  the  supply  com- 
pany, and  had  caused  an  attachment  to  be  issued  and  levied  on  the  property 
of  the  company.  The  causes  stated  for  the  attachment  in  the  affidavit  of  the 
plaintiff  are,  among  others,  that  the  Steinhauser  &,  Merkle  Supply  Company 
is  a  foreign  corporation;  that  it  is  about  to  remove  its  property,  or  a  part 
thereof,  out  of  the  jurisdiction  of  the  court,  with  the  intent  to  defraud  it» 
creditors,  and  is  about  to  assign,  remove,  and  dispose  of  its  property,  or  a  part 
thereof,  with  the  intent  to  defraud,  delay,  and  hinder  its  creditors,  and  had 
assigned,  removed,  and  disposed  of  its  property  with  a  like  intent.  In  the 
course  of  the  examination  of  the  petitioner  as  a  witness,  he  disclosed  the  fact 
that  on  the  2d  day  of  May,  1888,  the  Steinhauser  &  Merkle  Supply  Company 
had  executed  a  chattel  mortgage  on  its  stock  of  merchandise  to  his  father, 
who  some  time  prior  thereto  had  been  the  principal  stockholder  of  the  com- 
pany. He  was  then  asked:  "What  was  that  chattel  mortgage  given  for?" 
This  question,  by  the  advice  of  counsel,  he  declined  to  answer.  It  was  re- 
peated, and  he  again  declined  to  answer  it.  The  notary  then  instructed  him 
to  answer  the  question,  and  he  again  declined,  when  he  was  committed  by 
the  notary  for  contempt  in  refusing  to  answer.  The  deposition  was  being 
taken  on  the  27tli  day  of  July,  1888.  The  petitioner  is  not  a  party  to  the 
action,  but  is  connected  with  the  subject-matter  of  the  litigation,  so  far  as  we 
know,  or  so  far  ius  the  record  discloses,  in  the  sole  capacity  of  a  witness.  Wo 
V. 19p.no. 13— 26 
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suppose  that  it  must  be  conceded  that  the  plaintifPs,  Sullivan  and  others,  had 
the  legal  right  to  commence  to  take  their  evidence,  and  make  their  case  as 
soon  after  service  on  the  defendants  as  they  maj  desire  to  begin.  Section 
347,  Code;  In  re  Abel&t,  12  Kan.  451.  It  8u£5ciently  appears  to  us  that  the 
plaintiffs  were  but  exercising  ordinary  caution  in  this  proceeding  to  take  the 
deposition  of  Merkle.  He  was  a  young,  unmarried  man;  had  come  to  Wichita 
as  an  employe  of  the  supply  company,  and  was  uncertain  in  his  statements  as 
to  whether  he  would  remain  there  or  not  after  he  had  sold  out  the  mortgaged 
property  of  the  company.  He  had  personal  knowledge  of  the  execution  of 
the  chattel  mortgage,  as  he  had  been  secretary  of  the  company.  It  may  be 
set  down  as  an  absolute  certainty  that  the  attaching  creditors  would  have  to 
contest  with  the  chattel  mortgagee  for  the  possession  of  the  attached  property. 
One  of  the  causes  assigned  for  the  attachment  was  the  fraudulent  disposition 
of  the  property.  Counsel  for  the  plaintiffs  in  the  attachment  proceedings 
were  following  well-beaten  paths  in  their  examination  of  the  secretary  of  the 
company  and  the  son  of  the  mortgagee.  Even  if  they  were  Ashing,  for  it  is 
permissible  in  a  case  of  this  kind,  tht^y  must  exercise  as  much  cunning  and 
circumspection  as  if  whipping  the  trout  streams,  while  trying  to  establish 
their  alleged  commercial  frauds.  We  think  this  case  presents  a  justifiable 
fishing  expedition.  Whether  the  question  is  material  or  not,  or  ever  to  be- 
come so,  depends  upon  several  contingencies  that  are  not  within  the  control 
of  those  seeking  to  take  the  deposition.  If  the  defendants  do  not  answer,  or 
do  not  move  to  dissolve  the  attachment,  or  the  chattel  mortgagee  does  not  in- 
terplead and  claim  the  property,  why  that  chattel  mortgage  was  executed  may 
never  become  material;  but  the  counsel  would  hardly  be  expected  to  say  to  the 
plaintiffs:  "Fold  your  hands  and  await  quietly  until  all  these  things  are  de- 
termined before  you  commence  your  case. "  There  is  not  a  particle  of  evidence 
tending  to  show  but  that  the  plaintiffs  are  in  perfect  good  faith  in  attempting 
to  establish  the  facts  outlined  in  their  examination  of  this  witness.  The  wit- 
ness himself  makes  no  claim  that  the  answer  to  the  question  propounded 
would  tend  to  criminate  him,  and,  until  he  does  that,  the  court  is  not  called 
upon  to  display  any  uneasiness  on  that  subject.  The  case  is  very  like  In  re 
Abeles,  and  veiy  unlike  Petition  of  Davis,  88  Kan.  408,  16  Pac.  Rep.  790. 
There  is  a  great  distinction  to  be  noticed  in  cases  where  the  depositions  of 
parties  and  those  of  witnesses  are  to  be  taken.  Pai-ties  are  but  recently  made 
competent  witnesses.  Their  interest  In  the  litigation  is  generally  a  safe  as- 
surance that  they  will  be  present  at  the  trial,  and  the  courts  would  be  more 
particular  in  considering  all  such  questions  concerning  them,  than  they  would 
be  of  a  witness.  Of  course,  when  it  is  perfectly  apparent  that  the  rights  of 
witnesses  are  being  trifled  with,  and  the  process  of  the  court  abused,  they  are 
entitled  to  the  full  measure  of  protection.  But  as  a  rule  a  party  has  a  right 
to  take  the  deposition  of  witnesses  so  as  to  provide  against  all  contingencies 
as  a  mere  matter  of  precaution ;  but,  before  a  party  shall  be  subjected  to  such 
process,  there  must  be  some  reasonable  ground  upon  which  to  predicate  a  be- 
lief that  there  is  an  actual  necessity  for  it.  There  is  no  tenable  ground  upon 
which  the  witness  can  fairly  claim  to  be  discharged  from  custody.  It  ia  rec- 
ommended that  he  be  remanded  to  the  custody  of  the  sheriff  of  Sedgwick 
county. 

Per  CuiiiAH.    It  is  so  ordered;  all  the  justices  concurring. 
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(40  Kan.  43) 

State  o.  Ayeb. 
{Supreme  Cawrt  of  Kansas.    October  6, 1888.) 

PaUUBT—lNDIOTMBNT  AND  INFORMATION— DeSOBIFTION  OF  OfFBNSB. 

An  information  in  a  prosecution  for  perjury  is  insufficient,  where  there  is  no  al- 
legation that  the  false  testimony  was  given  in  any  cause,  matter,  or  proceeding  be- 
fore any  court,  tribunal,  public  body,  or  officer.^ 
iayUabus  hy  Holt,  C.) 

Commissioners^  decision.    Error  to  district  court.  Barber  county;  C.  W. 
Ellis,  Judge. 
R,  A,  Cafneron,  for  appellant.    S,  3.  Bradford^  Atty.  Gen.,  for  appellee. 

Holt,  C.  This  was  a  prosecution  for  perjury  in  the  Barber  district  court. 
The  only  question  we  shall  consider  is  whether  the  information  is  sufficient 
to  sustain  a  verdict  of  guilty,  and  judgment  thereon.  The  information  states, 
in  substance,  that  George  W.  Ayer  did  unlawfully,  feloniously,  willfully,  cor- 
ruptly, and  falsely  make,  subscribe,  and  swear  to  an  affidavit,  setting  forth 
the  same  in  full.  The  affidavit  was  in  reference  to  the  proof  of  one  B.  F.  Teal 
upon  160  acres  of  land;  then  followed  by  the  allegation  that  the  affidavit  was 
false  and  untrue,  and  known  to  be  so  by  the  defendant  when  he  took  and  sub- 
scribed the  same;  that  it  was  taken  before  H.  H.  Hardy,  probate  judge  of 
Barber  county;  then  this  allegation:  '*Said  affidavit  being  used  in  affecting 
and  setting  aside  the  entry  of  B.  P.  Teal  to  the  land  mentioned  in  said  affi- 
davit, and  the  allegations  therein  being  then  and  there  material."  This  is  alU 
the  information  contained,  concerning  the  purpose  for  which  it  was  taken  and 
intended  to  be  used.  The  information  was  attacked  by  motion  to  quash,  and, 
after  verdict,  by  motion  in  arrest  of  judgment.  Section  148,  c.  31,  Gen.  St., 
is:  ''Every  person  who  shall  willfully  and  corruptly  swear,  testify,  or  affirm 
falsely  to  any  material  matter,  upon  any  oath  or  affirmation,  or  declaration 
legally  administered  in  any  cause,  matter,  or  proceeding,  before  any  court, 
tribunal,  or  public  body  or  officer,  shall  be  deemed  guilty  of  perjury.**  There 
is  no  allegation  in  this  information,  nor  was  the  court  informed,  that  there 
was  any  cause,  matter,  or  proceeding  before  any  court,  tribunal,  or  public 
body  or  officer  in  wliich  this  affidavit  would  be  offered.  The  statute  provides 
in  section  153  that  it  is  unnecessaiy  to  set  out  the  authority  of  the  court  be- 
fore whom  the  perjury  was  committed,  but  it  is  certainly  necessary  to  name 
the  court  in  which  this  testimony  was  proposed  to  be  used.  It  fails  to  do  so, 
and  for  this  reason  fails  to  state  a  public  offense,  under  our  statutes.  State 
v.  Hafnilton,  65  Mo.  667;  2  Whart.  Ciim.  Law.  (7th  Ed.)  §  1292  et  seq.; 
Kelly,  Crim.  Law  &  Pr.  g  736?  We  therefore  recommend  that  this  judgment 
be  reversed. 

Per  Gxtriam*    It  is  sa  ordered ;  all  the' justices  concurring. 


(8  Mont.  82) 

First  Nat.  Bank  of  Butte  et  al.  o.  Bell  Silver  &  Copper  Min.  Co. 

et  aL 
{Supreme  Court  of  Montana.    September  16, 1888.) 

1.  MoBTGAGBS— Power  of  Sale— Validity. 

A  power  of  sale  iu  a  mortgage,  or  deed  of  trust  given  to  secure  a  debt,  is  not 
prohibited  by  Comp.  St.  Mont.  p.  161,  §  871,  declaring  that  "a mortgage  of  realty  shall 
not  be  deemed  a  conveyance,  whatever  its  terms,  so  as  to  enable  the  owner  of  the 
mortgage  to  recover  possession  of  the  real  property  without  foreclosure  and  sale, '' 
and  Is  valid. 

^Bespecting  the  allegations  necessary  to  sustain  an  indictment  for  perjury,  see  Gandy 
V.  State,  (Neb.)  86  N.  W.  Rep.  817,  and  note;  State  v.  Green,  (N.  C.)  6  S.  E.  I^p.  42ii; 
Anderson  v.  State,  (Tex.)  7  S.  W.  Rep.  40,  and  note;  State  v.  Wimberly,  (La.)  4  South. 
Hep.  161,  and  note. 
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2.  Notice— -Publication. 

Under  a  power  of  sale  in  a  mortgage  requiring  **30  days'  notice  «  «  ♦  by  pub- 
lishing the  same  once  a  week  for  three  weeks  successively, "  it  is  suificient  if  publica- 
tion is  begun,  though  not  completed,  30  days  before  sale. 

8.  Samb—Bescription  of  Property. 

In  ejectment  by  the  purchaser  at  a  sale  under  a  power  in  a  mortgage,  the  insuf- 
ficiencjr  of  the  description  of  the  personalty  in  the  notice  of  sale,  where  the  realty 
is  particularly  described,  is  not  material,  especially  where  it  is  as  complete  as  in 
the  mortgage. 

Appeal  from  district  court,  Silver  Bow  county. 

Thomas  L.  Napton  and  Sanders^  Cullen  tfe  Sanders,  for  appellants. 
Knowles  cfe  Forbis  and  W,  W,  Dixon,  for  respondents. 

McCoNNELL,  C.  J.  This  was  an  action  of  ejectment  brought  by  the  plain- 
tiffs against  the  defendants  for  the  recovery  of  two  mining  claims,  described 
in  tlie  complaint.  There  was  judgment  for  the  plaintiffs,  and  an  appeal  taken 
from  said  judgment  to  this  court.  The  pleadings  make  a  case  of  ordinary 
ejectment.  There  is  no  special  defense  set  up  in  the  answer  of  the  defendants. 
The  case  was  tried  by  the  court  without  a  jury  upon  certain  agreed  facts, 
wliich  have  been  transferred  to  the  transcript,  in  the  nature  of  a  special  ver- 
dict. The  substance  of  them  is  that  on  the  25th  day  of  April,  1882,  tlie  de- 
fendant the  Bell  Silver  &  Copper  Mining  Company  was  the  owner  of,  and 
then  was,  and  ever  since  has  been,  in  the  possession  of,  all  the  premises  de- 
scribed in  the  complaint,  the  other  defendants  being  at  the  time  of  the  com- 
mencement of  this  action  at  work  on  said  premises  under  a  contract  with  said 
company.  The  defendants  are  entitled  to  a  judgment  in  their  fnvor  unless 
the  following  facts  entitle  the  plaintiffs  to  recover,  to-wit:  On  the  25th  day 
of  April,  1882,  the  defendant  company  executed  and  delivered  to  the  said  gran- 
tees therein  named  an  instrument  in  writing,  which  was  duly  recorded,  in 
substance  as  follows,  to-wit:  "This  indenture,  made  this  25th  day  of  April, 
by  and  between  the  Bell  Silver  &  Copper  Mining  Company,  a  corporation  duly 
organized  under  and  in  accordance  with  the  laws  of  the  territory  of  Montana, 
party  of  the  first  part,  and  Samuel  Wells  and  Theodore  H.  Tyndale,  both  of 
Boston,  Mass.,  mortgagees  and  trustees,  parties  of  the  second  part:  Witnesseth, 
that  whereas,  said  party  of  the  first  part  is  authorized  by  the  laws  aforesaid,  by 
its  articles  of  incorporation,  and  by  a  vote  of  its  trustees,  to  execute  trust 
mortgages  of  all  its  property,  real,  personal,  and  mixed,  to  secure  the  payment 
of  bonds  issued  by  it;  and  whereas,  the  said  party  of  the  first  part  is  about  to 
issue  60  bonds,  for  the  sum  of  one  thousand  dollars  each,  to  secure  a  loan  of 
sixty  thousand  dollars  to  be  made  to  it, — now,  therefore,  said  party  of  the  first 
part,  in  order  to  secure  the  payment  of  said  bonds  thus  to  be  issued,  and  in- 
terest thereon,  and  in  consideration  of  the  sum  of  one  dollar  to  it  in  hand  paid 
by  the  said  party  of  the  second  part,  at  the  ensealing  and  delivery  of  these 
presents,  the  receipt  whereof  is  hereby  acknowledged,  has  granted,  bargained, 
and  sold,  transferred  and  conveyed,  and  by  these  presents  does  grant,  bargain, 
sell,  transfer,  and  convey,  to  the  said  Samuel  Wells  and  Theodore  H.  Tyndale, 
as  trustees,  and  unto  tlie  survivor  of  them,  and  to  their  successors  in  the  trust, 
and  assigns,  the  following  described  property,  (then  follows  a  description  of 
the  property  as  set  out  in  the  complaint,)  together  with  all  the  buildings, 
privileges,  franchises,  and  appurtenances  to  the  same  belonging.  *  *  * 
But  this  clause  shall  not  be  so  construed  as  to  prevent  the  said  company  from 
selling  old  materials  in  the  ordinary  course  of  the  business,  to  be  replaced  by 
sew,  nor  to  prevent  said  company  from  mining,  reducing,  and  selling  ore  from 
»aid  mine,  in  the  ordinary  course  of  business,  meaning  and  intending  hereby 
t^  mortgage  all  the  property  of  said  company,  real,  personal,  and  mixed,  of 
whatever  name  or  nature,  owned  by  the  said  party  of  the  first  part;  *  *  ♦ 
bit  upon  the  following  express  trusts;  that  is  to  say,  in  case  the  said  Bell 
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Silver  &  Copper  Mining  Company  shall  fail  to  pay  the  principal,  or  any  part 
thereof,  which  may  fall  due  on  said  bonds,  secured  and  intended  to  be  secured 
thereby,  at  anytime  and  place  when  and  where  the  same  may  become  due  and 
payable  according  to  the  tenor  and  effect  thereof,  and  for  thirty  days  there- 
after, then,  in  that  case,  upon  the  written  request  of  the  holders  of  one-fourth 
part  of  said  bonds,  and  which  may  be  at  the  time  outstanding  and  unpaid,  it 
shall  be  the  duty  of  said  parties  of  the  second  part,  their  successors  or  assigns, 
to  enter  upon  and  take  possession  of  all  and  singular  the  premises,  etc.;  or  the 
said  parties  of  the  second  part,  their  successors  in  said  trust  and  assigns,  at 
their  discretion,  may,  and  upon  the  wiitten  request  of  the  holders  of  one-fourth 
of  said  bonds  then  unpaid  shall,  cause  the  said  premises  and  property  to  be 
sold  at  public  auction  in  Butte  City,  Mont.,  or  in  tlie  city  of  Boston,  Mass.,  as 
the  parties  of  the  second  part,  their  successors  and  assigns,  may  deem  best, 
first  giving  30  days'  notice  of  the  time  and  place  land  terms  of  such  sale,  by 
publishing  the  same  once  a  week  for  three  weeks  successively  in  one  of  the 
principal  newspapers,  for  the  time  being,  in  Boston,  Mass.,  and  Butte  City, 
Mont.,  and  upon  such  sale  to  execute  to  the  purchaser  or  purchasers  thereof 
good  and  suUicient  deed  or  deeds  of  conveyance  in  fee-simple  for  the  same, 
which  shall  be  a  bar  against  the  said  Bell  Silver  &  Copper  Mining  Company, 
party  of  the  first  part,  it  successors  and  assigns,  and  all  persons  claiming  under 
it  or  them,  of  all  right,  interest,  or  claim  in  and  to  the  said  premises  and  prop- 
erty, and  all  parts  thereof.  And  it  is  expressly  agreed  that  the  parties  of  the 
second  part,  their  successors  and  assigns,  or  any  persons  in  their  behalf,  may 
purchase  at  any  sale  made  as  aforesaid,  or  at  any  sale  made  by  order  of  court, 
under  the  laws  of  Montana,  and  that  no  other  purchaser  shall  be  answerable 
for  the  application  of  the  purchase  money;  and  the  said  trustees  shall,  after 
deducting  from  the  proceeds  of  any  such  sale  the  costs  and  expenses  thereof, 
and  of  managing  the  said  property,  and  enough  to  indemnify  and  save  them- 
s  Ives  harmless  from  and  against  all  liability  arising  from  this  trust,  and  their 
own  compensation,  apply  so  much  of  the  proceeds  of  the  said  premises  and 
property  as  may  be  necessary  to  the  payment  of  the  principal  and  interest  of 
the  said  bonds  unpaid,  whether  matured  or  not.  and  restore  the  residue,  if  any, 
to  the  party  of  the  first  part;  it  being  expressly  understood  and  agreed  that 
in  no  case  shall  any  claim  or  advantage  be  taken  of  any  valuation,  appraise- 
ment, redemption,  or  extension  laws  by  the  said  party  of  the  first  part,  its 
successors  or  assigns,  nor  any  injunction  or  stay  of  proceedings,  or  any  pro- 
cess be  obtaineil  or  applied  for  by  it  or  them  to  prevent  such  entry  or  sale  and 
conveyance  as  aforesaid. "  Then  follows  a  number  of  agreements,  which  it  is 
unnecessary  for  us  to  notice,  and  hence  we  do  not  incumber  this  opinion  with 
a  copy  of  them.  It  is  further  agreed  that  thereafter,  on  the  24th  day  of  June, . 
1885,  one  Harriet  M.  Pitman,  being  then  the  owner  of  35  of  the  bonds  men- 
tioned in  the  mortgage,  which  had  been  due  more  than  30  days,  wrote  said 
Wells  and  Tyndale  a  letter,  directing  them,  in  their  discretion,  to  proceed  and 
sell  said  premises  upon  the  terms  described  in  the  aforesaid  instrument,  and, 
further,  that  thereafter,  on  the  14th  day  of  July,  1885,  said  bonds,  all  being 
past  due  and  unpaid,  the  said  Samuel  Wells  and  Theodore  H.  Tyndale  pre- 
pared and  published  a  notice  of  sale,  the  substance  of  which  as  to  time  we  will 
give  in  another  portion  of  this  opinion ;  that  said  notice  was  published  in  the 
Boston  Traveller,  and  in  the  Butte  Miner;  that  said  papers  were  newspapers 
of  general  circulation  in  the  cities  and  vicinities,  respectively,  where  they 
were  published;  that,  in  pursuance  of  said  notice,  on  September  2. 1885,  said 
Samuel  Wells  and  Theodore  H.  Tyndale  offered  for  sale  to  the  highest  bidder 
the  property  described  in  said  notice,  by  virtue  of  their  alleged  authority  in 
said  instrument  of  date  April  25,  1882,  when  the  same  was  struck  off  to  the 
holders  of  the  bonds  in  said  mortgage  mentioned,  for  the  sum  of  ^5,000,  they 
then  and  there  being  the  highest  and  best  bidders.  And  thereafter,  on  the 
12th  day  of  October,  1885,  the  said  Samuel  Wells  and  Theodore  H.  Tyndale 
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made  and  delivered  to  the  plaintiffs,  the  purchasers  at  said  sale,  a  deed  of  the 
premises  described  in  the  complaint.  This  deed  is  the  foundation  of  the  ac- 
tion of  ejectment  brought  by  the  plaintiffs  against  the  defendants  for  the  re- 
covery of  said  premises.  The  defendants  insist  that  it  is  void,  and  conveyed 
no  title  to  the  plaintiffs,  for  the  reasons  that  (1)  the  notice  of  sale  was  not 
in  conformity  witli  the  requirements  of  the  contract;  (2)  the  description  of 
the  property  sold  was  insufficient  in  law;  (3)  the  power  or  authority  under 
which  the  mortgagees  and  trustees,  Wells  and  Tyndale,  executed  the  deed 
was  void,  under  section  371,  p.  161,  Gomp.  St.  Mont. 

We  shall  notice  these  objections  in  the  reverse  order  of  their  statement 
above,  for  the  reason  that  the  last  objection  is  the  main  one  relied  upon  for  a 
reversal  of  this  c>ase,  and  involves  a  question,  not  only  of  interest  to  the  parties 
litigant  in  this  case,  but  to  tlie  business  public  generally  of  this  territory.  Said 
section  371  is  as  follows,  to-wit:  "A  mortgage  of  real  property  sliall  not  be 
deemed  a  conveyance,  whatever  its  terms,  so  as  to  enable  the  owner  of  the  murt- 
f^age  to  recover  possession  of  the  real  property  without  foreclosure  and  sale." 
It  is  contended  that  the  effect  of  this  statute  is  to  so  completely  modify  the  com- 
mon law  on  the  subject  of  mortgages  of  real  property  that  the  mortgagor  can- 
not convey  the  title  to  the  mortgagee,  or  to  third  parties  as  trustees,  so  as  to  en- 
able them,  under  the  power  thus  given  by  the  mortgagor,  to  sell  the  real  prop- 
erty so  conveyed,  and  cut  off  his  equity  of  redemption,  and  that  therefore  all  the 
power  and  authority  which  the  aforesaid  instrument  purports  to  confer  upon 
Wells  and  Tyndale,  as  mortgagees  and  trustees,  to  sell  the  said  premises,  and 
make  the  deed  aforesaid  to  the  purchaser,  is  void,  and  hence  the  deed  itself  is 
a  nullity,  and  therefore  the  wliole  cause  of  action  which  rests  upon  it  on  the 
part  of  the  plaintiffs  must  fail.  This  statute  was  taken  from  the  California 
practice  act  of  1851.  §  260,  and  was  construed  by  the  supreme  court  of  that 
state  long  before  its  adoption  by  the  legislature  of  this  territory.  In  the  case 
of  McMillan  v.  Richards,  9  Cal.  365,  that  court,  in  commenting  upon  the 
statute  under  consideration,  says:  "This  section  takes  from  the  instrument 
its  common-law  character,  and  restricts  it  toithe  purposes  of  security.  It  does 
not,  it  is  true,  in  terms  change  the  estates  at  law  of  the  mortgagor  and  mortga- 
gee, but  by  disabling  the  owner  from  entering  for  condition  broken,  and  re- 
stricting his  remedy  to  a  foreclosure  and  sale,  it  gives  full  effect  to  the  equi- 
table doctrine,  upon  a  consideration  of  which  the  section  was  evidently  drawn. 
An  instrument  which  confers  no  right  of  either  present  or  future  possession 
possesses  little  of  the  character  of  a  conveyance,  and  can  hardly  be  deemed  to 
pass  any  estate  in  the  land.'*  And  again,  in  Koch  v.  Briggs,  14  Cal.  265,  that 
court  says:  "The  deed  in  question  not  being  a  moilgage,  the  provisions  of  the 
260th  section  of  the  practice  act  can  have  no  application."  This  was  a  case 
in  which  Briggs  was  indebted  to  Koch  by  promissory  note,  and,  to  secure  the 
payment  of  it,  executed  to  one  Swift,  as  trustee,  a  deed  of  trust,  containing 
the  usual  provisions  for  a  sale  upon  default  of  payment,  and  for  the  applica- 
tion of  a  sufficient  amount  of  the  proceeds  to  pay  the  debt  secured,  and  cost  of 
sale,  and  the  residue,  if  any,  to  the  grantor.  The  court,  holding  this  instru- 
ment to  be  a  deed  of  trust,  and  not  a  mortgage,  decided,  as  just  stated,  said 
section  260  had  no  application.  The  case  of  Fogarty  v.  SatvyeVt  17  Cal.  589, 
was  an  action  of  ejectment,  in  which  the  defendant  relied  upon  a  deed  exe- 
cuted by  one  Zimmerman,  under  a  power  of  sale  contained  in  a  mortgage 
made  by  one  Markwert  to  him,  and  the  contention  was,  as  in  this  ciise,  that 
the  deed  was  void  under  said  section  260.  The  court,  after  quoting  the  stat- 
ute in  question,  says:  "Under  the  section  the  mortgage  creates  a  mere  lien  for 
the  purposes  of  security,  and,  as  in  other  cases  of  lien  upon  real  property,  can 
only  be  enforced  by  judicial  proceedings,  except  by  the  authority  of  the  owner 
of  the  property.  By  virtue  of  the  mortgage  alone  the  mortgagee  can  neither 
acquire  the  possession  nor  dispose  of  the  premises.  But  the  existence  of  the 
mortgage  does  not  prevent  the  owner  from  making  an  independent  contract 
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for  the  possession,  or  from  authorizing  a  sale  of  the  premises,  the  mortgagee 
consenting  thereto,  to  pay  off  the  debt.  Nor  is  it  perceived  that  there  is  any 
legal  obstacle  to  making  such  contract  with  the  mortgagee,  or  to  clothing  him 
with  the  power  of  sale.  If  the  owner  of  the  property  sees  fit  to  enter  into 
such  an  aiTangement  with  him,  or  to  confer  such  power  upon  him,  it  would  be 
going  a  great  way  for  the  court,  for  that  reason  alone,  to  invalidate  the  pro- 
ceedings. The  right  to  dispose  both  of  the  possession  and  estate  follows  neces- 
sarily from  the  ownership  of  the  property,  and  this  being  so,  no  valid  objec- 
tion can  be  urged  against  incorporating  the  contract  and  power  in  the  same 
instrument  with  the  mortgage.  They  do  not  become  in  that  way  any  part  of 
the  mortg^e,  but  are  as  much  independent  of  it  as  though  contained  in  sep- 
arate Instruments.  8ome  stress  is  placed  by  the  respondent  upon  the  use  of 
the  words  •  whatever  its  terms '  in  the  statute.  This  language  is  supposed  to 
prohibit  separate  stipulations  between  the  parties  for  the  possession,  and  for 
the  sale  of  the  premises  upon  default.  We  do  not  thus  construe  the  language, 
but,  on  the  contrary,  are  clear  that  it  was  only  intended  to  control  the  terms 
of  grant,  bargain,  and  sale  generally  employed  in  mortgages.  *  ♦  ♦  We 
are  of  opinion  that  there  is  nothing  in  the  Jaw  of  mortgages  in  this  state  which 
prevents  the  mortgagor  from  investing  the  mortgagee  with  a  power  to  sell 
the  premises  upon  default  In  the  payment  of  the  debt  secured,  and  when  the 
sale  is  conducted  in  accordance  with  the  conditions  of  the  power,  and  is  fairly 
made,  a  good  title  will  pass  to  the  purchaser  upon  Its  consummation  by  a 
conveyance."  See,  also,  Grant  v.  Burr,  54  CaL  298;  Bateman  v.  Burr  67 
Gal.  480;  Burkm  v.  Burr,  60  Cal.  360.  The  supreme  court  of  the  United 
States,  in  the  case  of  Railroad  Co,  v.  Moore,  121  U.  S.  568,  7  Sup.  Ct.  Rep. 
1334,  lays  down  the  rule  that  where  one  legislature  adopts  a  statute  in  the 
same  words;  or  substantially  so,  from  another  state,  in  which  the  courts  have 
given  such  a  statute  a  particular  construction,  it  is  adopted  with  such  con- 
struction, and  the  courts  of  the  state  so  adopting  it  are  bound  by  it.  Con- 
gress, in  framing  a  new  judicial  system  for  the  District  of  Columbia,  adopted 
in  nearly  the  same  words  the  law  of  New  York,  which  at  the  time  had  been 
construed  by  the  highest  court  of  said  state.  The  supreme  court  of  the  Dis- 
trict of  Columbia  had  rejected  this  construction,  and  followed  the  old  practice 
in  said  district,  it  being  a  question  of  practice;  but  the  supreme  court  of  the 
United  States  reversed  it,  and  in  doing  so  used  the  following  language,  to- wit: 
"Instead  of  construing  these  new  statutory  provisions  in  the  light  of  the 
jurisprudence  of  Maryland  previously  prevailing  in  the  District  in  reference 
to  this  subject,  we  think  that  when  congress  reorganized  the  judicial  system 
of  the  District,  by  abolishing  the  old  courts  and  by  establishing  the  present 
supreme  court  of  the  District,  with  its  general  and  special  terms,  and  adopted 
them  from  the  legislation  of  New  York  in  substantially  the  same  language, 
these  provisions  are  to  be  construed  in  the  sense  in  which  they  were  under- 
stood at  the  time  in  that  system  from  which  they  were  taken.  In  other  words, 
we  think  that  congress  adopted  for  this  purpose  the  law  of  New  York  as  it 
was  understood  in  New  York.*'  Judge  Cooley,  in  his  work  on  Constitutional 
Law,  page  64,  lays  down  the  same  rule,  as  follows,  to- wit:  "And  when  a 
particular  statute  or  clause  of  the  constitution  has  been  adopted  in  one  state 
from  the  statutes  or  constitution  of  another,  after  a  judicial  construction 
had  been  put  upon  it  in  such  last-mentioned  state,  it  is  but  just  to  regard 
the  construction  as  having  been  adopted,  as  well  as  the  words,  and  all  the 
mischiefs  of  disregarding  precedents  would  follow  as  legitimately  here  as 
in  any  other  case."  He  sustains  this  view  by  the  decisions  of  the  courts  of 
Massachusetts,  New  York,  Illinois,  Indiana,  Mississippi,  Michigan,  Iowa, 
Wisconsin,  Maine,  Kansas,  Nevada,  and  Virginia.  But  he  adds:  "It  does 
not  necessarily  follow  that  the  prior  decision  construing  the  law  must  be  in 
flexible  followed,  since  the  circumstances  in  the  state  adopting  it  may  be  so 
different  as  to  require  a  different  construction. "    It  seems  to  be  the  rule,  then, 
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that  the  courts  of  the  state  of  its  adoption  are  bound  by  the  construction  of  the 
statute  given  bj  the  courts  of  the  state  where  it  was  enacted,  unless  the  cir- 
cumstances of  the  people  of  the  state  so  adopting  it  are  so  different  as  to  re- 
quire a  different  rule.  Certainly,  where  the  courts  of  a  state  have  gradually 
developed  a  particular  construction  of  a  statute,  and  such  construction  has 
been  of  a  number  of  years*  standing,  when  the  legislature  of  the  other  state  or 
territory  adopts  it,  it  must  be  proof  quite  conclusive  of  the  legislative  intent 
in  so  adopting  it,  and  only  circumstances  of  a  very  cogent  nature  would  justify 
the  courts  in  saying  such  was  not  the  intention  of  the  legislature. 

We  might  rest  this  branch  of  the  case  here,  especially  in  view  of  the  decision 
of  the  siipreme  court  of  the  United  States  in  the  case  of  Railrdad  Co.  v. 
Moore,  ttupra,  to  which  court  this  case  is  directly  appealable:  But  we  have 
been  urged  with  great  zeal  by  counsel  for  appellant  to  ignore  the  California 
decisions,  and  put  the  construction  of  our  statute  upon  more  advanced 
grounds;  and  it  is  also  insisted  that  those  decisions  are  not  in  harmony  with 
the  decisions  of  the  supreme  court  of  the  United  States.  For  these  reasons 
we  will  examine  the  foundations  of  these  decisions,  and  see  whether  they  are 
sound  and  worthy  to  be  followed.  In  order  to  arrive  at  a  correct  interpreta- 
tion of  the  meaning  of  the  legislature  in  passing  an  act,  it  is  a  familiar  prin* 
ciple  that  the  status  at  the  time  of  the  law  to  be  affected  must  be  looked  to. 
It  is  to  be  borne  in  mind  that,  «t  common  law,  a  mortgage  was  a  conditional 
sale.  That  the  title  passed  by  the  mortgage  deed  to  the  mortgagee,  and  upon 
the  happening  of  the  condition  the  sale  became  absolute,  and  the  deed  gave  a 
right  of  entry,  and  would  support  an  action  of  ejectment.  That  courts  of 
equity,  in  process  of  time,  looking  to  the  spirit  and  intent  of  the  parties 
rather  than  to  the  letter  and  form  of  their  contract,  came.to  treat  a  mortgage 
as  a  security  for  a  debt,  and  held  that  the  mortgagor  should,  even  after  for- 
feiture, be  permitted  to  redeem  his  land  by  paying  the  debt  aiecured,  with  in- 
terest. That,  to  remove  this  equity  of  redemption,  which  courts  of  chancery 
had  by  innovation  ingrafted  upon  the  law  of  mortgages  as  it  existed  in  the 
ancient  common  law,  mortgagees  resorted  to  the  practice  of  filing  bills  in 
chancery  calling  upon  the  mortgagor  to  redeem  his  property,  or  be  forever 
closed  or  barred  from  asserting  such  right,  and,  upon  his  failure  to  do  so  by  a 
day  named,  his  right  to  redeem  was  by  decree  foreclosed,  and  the  tit!e  made 
absolute  in  the  mortgagee.  That  this  strict  foreclosure,  as  it  is  called,  has, 
under  the  liberalizing  influences  of  equity,  almost  entirely  given  way  to  the 
foreclosure  by  sale,  in  which  the  property  mortgaged  is  regarded  as  a  pledge 
or  security  for  the  debt  merely,  and  a  sale  is  decreed  after  condition  broken, 
and  the  proceeds  applied  to  pay  the  debt  and  cost  of  sale,  and  the  remainde:r. 
if  any,  paid  over  to  the  mortgagor.  That  the  cupidity  of  creditors,  in  order 
to  defeat  the  equity  of  redemption,  led  them  to  make  provisions  in  the  mort- 
gage deeds  themselves,  by  which  the  mortgagor  waived  his  equity  of  redemp- 
tion. That  the  courts  of  chancery  held  such  provisions  void  as  against  public 
policy,  and  held  that  "once  a  mortgage,  always  a  mortgage,"  and  that  the 
equity  of  redemption  was  irrevocable;  and  that  the  mortgagor  could  not  de- 
nude himself  of  this  right  in  the  contract  of  mortgage.  And  if  he  subse- 
quently parted  with  this  right  for  an  additional  consideration,  such  contract 
would  be  clbsely  scrutinized.  Hence  the  right  to  foreclose  after  forfeiture, 
and  the  right  to  redeem,  became  mutual,  reciprocal,  and  inseparable  in  a  mort- 
gage, and  is  made  the  test  by  some  authorities  by  which  the  character  of  the 
instrument  is  determined,  whether  it.is  a  mortgage  or  not.  That  courts  of 
law  yielded  a  reluctant,  partial  assent  to  these  doctrines  of  equity,  but  up  to 
the  time  of  the  adoption  of  said  section  260  by  the  state  of  California,  in  July 
1851,  had  continued  to  hold  in  that  state  that,  notwithstanding  the  mortgage 
was  a  security  for  a  debt,  and  that  the  mortgagor  wiis  the  owner  of  the  prop- 
erty as  to  ;dl  the  world  except  the  mortgagee,  still  the  mortgagee  must  be  re- 
garded as  the  owner,  so  far  as  it  might  become  necessary  to  protect  his  rights 
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as  such.  That  tills  included  the  right  to  enter  upon  the  possession  of  the 
mortgaged  premises,  and  to  receive  the  rents  and  profits^  and  apply  them  to  the 
payment  of  his  debt.  Such  is  briefly  the  history  of  the  law  from  ancient 
times,  and  its  status  at  the  time  of  the  passage  of  the  statute  under  consider- 
ation. The  words  commonly  used  in  mortgages  are  those  of  bargain,  sale,  and 
conveyance  used  in  absolute  deeds,  and  in  themselves  purport  to  convey  the 
title,  and  were  subject  to  all  the  consequences  at  law  of  such  conveyances,  in- 
cluding the  right  to  the  possession,  and  it  was  to  repeal  this  branch  of  the  com- 
mon law,  and  to  "dig  up  by  the  roots"  the  last  vestige  of  distinction  between 
mortgages  at  law  and  in  equity,  that  the  act  in  question  was  passed.  Hence 
it  lays  hold  of  the  very  words  of  bargain  and  sale,  and  declares  that  the  mortgage 
shall  not  be  deemed  a  conveyance,  "whatever  it  terras,"  so  as  to  enable  the 
owner  of  the  mortgage  to  recover  possession  without  foreclosure  and  sale.  It 
declares  a  distinct  public  policy  that  the  mortgagee  shall  not  recover  the  posses- 
sion of  the  mortgaged  real  property  except  he  becomes  a  purchaser  at  or  after 
a  foreclosure  sale.  It  reduces  the  mortgage  for  all  purposes  to  the  rank  of  a 
mere  security  by  way  of  pledge  or  lien  for  the  payment  of  the  debt  or  perform- 
ance of  the  duty  or  obligation  undertaken,  and  thus  consummates  what  equity 
had  been  struggling  to  accomplish  for  a  long  series  of  years.  It  follows  that 
the  provision  in  the  deed  in  this  case  by  which  the  mortgagees  and  trustees 
were  authorized  to  enter  upon  the  possession  of  the  premises  conveyed  was 
void.  But  no  question  arises  out  of  this  provision,  as  they  did  not  enter  into 
possession  or  demand  possession  until  after  sale  under  the  provisions  of  the 
deed. 

But  we  are  met  with  the  contention  that  the  power  of  sale  contained  in  said 
deed  is  void  under  the  provisions  of  our  legislative  act,  and  that  the  words 
"foreclosure  and  sale"  mean  a  sale  under  a  judicial  decree,  and  that  a  sale 
under  a  power  created  by  a  contract  between  the  parties  is  not  such  a  "fore- 
closure and  sale"  as  is  contemplated  by  the  statute.  This  position  is  attempted 
to  be  met  in  part  by  asserting  tliat  the  deed  in  question  is  not  a  mortgage,  but 
a  deed  of  trust,  and  our  statute  contained  in  said  section  371  does  not  apply  to 
it,  as  held  in  the  case  of  Koch  v.  Briggs,  supra.  While  the  exact  boundary 
between  mortgages  with  powers  of  sale  and  deeds  of  trust  are  not  very  clearly 
defined,  we  think  the  deed  in  question  should  be  classed  with  the  former.  It 
is  a  security  for  a  debt;  it  provides  that  the  mortgagor  shall  continue  in  pos- 
session, and  in  extracting  and  selling  ores,  etc.;  and  declares  that  the  mean- 
ing and  intent  is  to  mortgage  the  property,  and  one  of  the  mortgagees  and 
trustees  is  the  owner  of  part  of  the  bonds  secured,  and  therefore  a  creditor. 
But  from  the  view  we  take  of  it  we  do  not  think  it  important  to  determine  to 
which  class  it  technically  belongs.  Mr.  Perry,  in  his  work  on  Trusts,  (vol. 
2,  p.  168,  §  602c{,)  says:  "Mortgages  containing  powers  of  sale  and  deeds  of 
trust  to  secure  a  debt  due  to  a  creditor  are  substantially  the  same  thing  at  law 
and  equity.  At  law  both  kinds  of  deeds  purport  to  convey  the  legal  title  to 
the  grantee  or  creditor  or  trustee;  but  in  equity  the  land,  the  title,  and  the 
deeds  stand  for  security  of  the  debt.  The  debt  is  the  principal  thing,  and  the 
conveyance  of  the  land  is  collateral  to  the  debt.  The  mortgagor  in  both  cases 
has  an  estate  in  the  land,  called  an  *  equity  of  redemption.'  If  he  fails  to  pay 
the  debt,  his  equity  of  redemption  is  barred  upon  due  proceedings  had;  but  if 
the  debt  is  paid  at  any  time  before  his  equity  is  defeated  by  the  steps  appointed 
to  be  taken,  it  becomes  absolute,  and  he  is  entitled  to  a  reconveyance  or  a  dis- 
charge of  the  mortgage,  as  the  case  may  be.  In  some  circumstances  a  dis- 
charge of  the  mortgage  upon  payment  or  a  reconveyance  is  not  material,  as, 
by  the  terms  of  the  mortgage,  and  by  the  law,  it  becomes  null  and  void.  A 
mortgage  is  a  pledge  or  security  for  a  debt,  whatever  may  be  the  form  which 
the  transaction  takes,  whether  a  simple  mortgage  deed  in  form,  or  a  mortgage 
with  a  power  of  sale,  or  a  deed  in  trust,  or  a  deed  absolute  on  its  fjice,  accom- 
panied by  an  agreement  in  writing  to  reconvey  or  to  sell,  or  to  do  any  other 
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thing  upon  the  payment  of  a  certain  sum  of  monej.  Courts  of  equity  look 
upon  it  as  a  mortgage,  and  deal  with  it  as  such.*'  Inasmuch,  then,  as  it  is  a 
mortgage  with  a  power  of  sale,  is  such  power  of  sale  void?  We  think  not. 
And  we  think  a  mortgage  may  be  foreclosed  by  a  sale  under  such  power. 
Bouvier  defines  a  foreclosure  to  be  a  "proceeding  in  chancery  by  which  the 
mortgagor's  right  of  redemption  of  the  mortgaged  premises  is  barred  or  closed 
forever."  This  was  the  meaning  of  the  word  as  used  in.  the  ancient  law  of 
strict  foreclosure;  and  when  the  sale  under  decree  took  its  place,  and  a  time 
was  fixed  for  redemption,  (usually  six  months,)  it  was  also  called  a  "foreclos- 
ure," for  the  right  to  redeem  was  equally  barred  or  closed  forever.  But  the 
term  has  a  wider  meaning  still  in  our  law  of  mortgages.  Perry,  in  his  work 
on  Trusts,  (vol.  2,  p.  194,  §  602^^^,)  says:  "These  powers  of  sale  in  mortgage 
deeds  do  not  change  their  character  as  mortgages,  but  the  powers  of  sale  are 
superadded  to  mortgages.  It  is  a  cumulative  power  of  foreclosure,  and  if  the 
mortgagee  does  not  choose  to  exercise  the  power,  he  may  foreclose  the  mort- 
gage by  any  of  the  other  methods  provided  bylaw."  Again,  in  Jones  on 
Mortgages,  (vol.  2,  §  1773,)  it  is  laid  down  that  "generally  a  power  of  sale  does 
not  affect  the  right  to  foreclose  in  equity,  either  by  a  strict  foreclosure  or  by 
a  judicial  sale,  or  to  foreclose  in  any  way  provided  by  statute  for  the  ordinary 
foreclosure  of  mortgages,  as  by  entry  and  possession,  or  by  suit  at  law.  The 
power  is  merely  a  cumulative  remedy.  It  is  one  species  of  foreclosure,  but  it 
does  not  exclude  jurisdiction  in  equity.  The  option,  however,  to  proceed  in 
equity  lies  wholly  with  the  mortgagee.  A  resort  to  a  couit  of  equity  is  not 
necessary  except  where  made  so  by  statute.  It  can  be  effectually  exercised 
without  the  aid  of  the  courts.  Even  after  the  filing  of  a  bill  in  equity  to  fore- 
close such  a  mortgage,  and  while  the  bill  is  pending,  a  sale  may  be  made  under 
the  power."  See,  also,  section  953  Id.;  Blackwell  v.  Bai-nett,  52  Tex.  333. 
Chancellor  Kent  says:  "The  sale  under  a  power,  if  regularly  and  fairly  made, 
according  to  the  direction  of  the  statute,  is  a  final  and  conclusive  bar  to  the 
equity  of  redemption."  The  effect  of  a  sale  under  a  power  is  to  cut  off  the 
equity  of  redemption,  but  this  does  not  make  the  power  a  contract  against  the 
right  to  redeem  after  condition  broken,  and  thus  to  violate  fundamental  prin- 
ciples in  regard  to  mortgages;  but  such  right  exists  until  a  sale  is  made  either 
by  decree  of  court  or  under  the  power  of  sale.  Mr.  Washburn,  in  his  work 
on  Real  Property,  (vol.  2,  p.  80,)  says:  "The  insertion  of  a  power  of  sale  in 
a  mortgage  deed  does  not  change  it,  or  affect  the  moii}gagor's  right  to  redeem, 
so  long  as  the  power  remains  unexecuted,  and  the  mortgage  is  not,  as  it  may 
be,  foreclosed  in  the  ordinary  manner.  *  •  *  But  when  the  sale  has  been 
made,  the  interest  of  the  mortgagor  is  wholly  divested,  including  his  equity 
of  redemption."  Again,  he  says:  "The  terms  of  the  deed  fix  the  rights  of  the 
grantor  as  to  redemption  of  the  estate,  as  well  as  the  rights  and  duties  of  the 
trustee  in  doing  what  answers  to-  a  foreclosure  of  the  same  by  a  sale  of  the 
premises."  But  we  need  not  multiply  instances  in  which  the  word  "fore- 
closure" is  used  to  denote  a  sale  of  the  mortgaged  property  under  a  power  of 
sale,  and  that  it  is  a  foreclosure,  because  it  as  effectually  bais  the  equity  of  re- 
demption as  a  decree  in  chancery.  We  know  of  no  authority  to  the  contrary. 
But  it  is  urged  that  our  statute  arrests  the  effect  of  the  words  of  conveyance, 
80  that  they  pass  no  title,  and  there  is  no  interest  in  the  mortgagee  to  which 
such  power  of  sale  can  attach.  In  other  words,  that  the  effect  of  the  statute 
is  to  prevent  the  title  from  passing  to  the  grantee,  and  hence  there  can  be  no 
power  to  sell  conferred  upon  him,  or  a  tliird  person,  and  any  effort  to  do  so  is 
void.  It  will  be  observed  that  the  statute  does  not  in  express  terms  repeal 
the  common  law  in  this  respect.  It  only  says  that  it  shall  not  be  deemed  a 
conveyance  in  such  sense  as  to  entitle  the  mortgagee  to  possession  without 
foreclosure  and  sale.  It  does  not  prohibit  the  mortgagor  from  conveying  the 
title  for  the  purposes  of  a  foreclosure  by  sale  upon  condition  broken.  The 
power  being  no  part  of  the  mortgage,  but  a  separate  contract,  looking  to  a 
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foreclosure  and  sale,  if  there  is  a  default,  may,  so  far  as  we  can  sep,  vest 
the  title  in  the  mortgagee  for  this  purpose.  There  is  nothing  in  the  statute 
that  forbids  it.  But  the  mortgagee  has  an  interest  in  the  land  mortgaged. 
He  has  a  lien  upon  it  for  the  security  of  his  debt,  and  this  will  support  the 
power  of  sale,  and  so  couple  it  with  an  interest  in  the  land  that  it  becomes  a 
part  of  the  security,  and  irrevocable.  In  the  case  of  Calloway  v.  Bank,  54  Ga. 
441,  Judge  McCay,  in  speaking  for  the  court,  says :  "  Neither  this  court  nor  the 
Code  has  said  that  the  mortgagee  has  no  interest.  The  language  is,  it  passes 
no  title.  *  ♦  *  It  must  be  noticed  that  our  Code  does  not  negative  any 
limitation  or  right  which  the  parties  may  put  in  a  mortgage.  It  simply  de- 
fines what  a  mortgage  is,  and  says,  a  mortgage,  to-wit:  a  contract  containing 
the  terms  specified,  conveys  no  title.  It  does  not  say  that  the  parties  may  not 
add  to  these  terms  other  terms;  that  they  may  not  stipulate  who  shall  have 
the  possession,  and  how  the  pledge  may  be  enforced.  The  truth  is,  nothing 
more  was  intended, as  we  have  said,  than  to  declare  that  in  this  state  a  simple 
mortgage  was  not  a  title  on  condition,  as  it  was  held  in  the  English  common- 
law  courts,  but  that  it  was  what  the  English  chancery  court  held  it  to  be,  a 
security,  a  pledge  for  the  payment  of  money  or  other  liability;  what,  indeed, 
it  in  fact  is,  even  in  England,  since  the  mortgagor  may  always  make  it  this 
by  appeal  to  the  chancery  court.  *  *  *  Nor  is  there  anything  to  prevent 
a  power  of  sale.  That  is  more  than  a  mortgage,  and  does  not  come  within 
the  definition.  We  see  nothing  in  the  Code  to  limit  the  power  of  contracting 
as  is  contended  for.  Men  have  a  right  to  do  with  their  own  as  they  will,  and 
the  law  ought  not  to  be  construed  to  limit  that  right,  unless  it  be  very  plain. 
Consensus  facit  legem  is  one  of  the  most  ancient  and  universal  maxims  of  the 
law,  since  it  is  not  the  object  of  society  to  limit  men  in  the  disposition  they 
see  fit  to  make  of  their  own  property,  unless  some  decided  public  good  is  to 
be  attained."  Thus  we  see  that,  under  the  Code  in  Georgia,  no  title  passed 
by  a  njortgage;  but  still  it  was  held  in  the  above  able  opinion  that  a  valid 
power  of  sale  maybe  made. 

As  there  is  nothing  in  our  statute  prohibiting  the  execution  of  a  power  of 
sale,  what  principle  of  public  policy  does  it  contravene?  We  do  not  know  of 
any.  Mr.  Jones,  in  his  work  on  Mortgages,  §  1764,  says:  "The  delay  and  ex- 
pense incident  to  a  foreclosure  and  sale  in  equity  have  brought  power  of  sale 
mortgages  and  trust  deeds  into  general  favor,  both  in  England  and  America, 
and  although  their  general  use  is  now  confined  to  a  part  only  of  our  states, 
the  same  influences  which  have  already  led  to  their  adoption  and  use  heretofore 
are  likely  to  lead  to  their  general  use  everywhere  at  an  early  day.  *  ♦  * 
A  power  of  sale,  whether  vested  in  the  creditor  himself  or  in  a  trustee,  affords 
a  prompt  and  effectual  security.  Although  it  may  press  harder  upon  the 
debtor  in  point  of  time  it  is  not  without  its  advantages  to  him.  The  delay 
and  expense  incident  to  a  foreclosure  suit  he  is  obliged  to  pay  for  in  some  way, 
and  it  is  generally  in  the  Wciy  of  paying  a  higher  rate  of  Interest  for  the  loan.*' 
In  commenting  upon  this  same  subject/  the  supreme  court  of  Mississippi 
says:  '*The  evil  of  the  former  mode  of  mortgaging  is  that  the  mortgagee,  in 
proceeding  to  the  recovery  of  his  money,  is  liable  to  be  delayed  for  an  indef- 
inite term  in  chancery.  The  new  mode  is  framed  with  a  view  to  a  settlement 
out  of  court.  The  principal  objection  in  this  mode  of  security  to  a  mortgagor 
is  that  in  one  or  two  months  he  may  be  bereft  of  his  property,  perhaps  an 
endeared  residence,  without  ample  opportunity  being  given  for  the  disposal 
of  it  to  the  best  advantage,  •  ♦  ♦  But-  it  is  believed  that,  on  a  candid 
view  of  the  circumstances,  the  justice  of  the  case  will  be  found  nearly  equal. 
The  mortgagor  must  raise  money.  Now,  if  he  cannot  borrow,  he  must  sell. 
To  save  the  pain  of  a  sale,  which  rarely  coincides  with  the  wants  and  views 
of  the  seller,  he  allays  his  necessities  by  a  loan.  How,  then,  at  a  future 
period,  can  he  complain  of  the  hardship  of  a  sale,  when  he  has  had  the  inter- 
val to  make  his  bargain  in,  and  when,  be  it  observed,  he  receives  the  product 
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of  the  sale  after  payment  of  the  debt  and  costs?  Under  this  view  of  the  sub- 
ject it  is  conceived  that  there  is  really  nothing  harsh  or  unjust  towards  the 
mortgagor  in  this  mode  of  mortgaging  with  powei-s  of  sale  vested  in  a  trustee; 
and  it  is  believed  that  the  guiding  principle  in  reviewing  transactions  of  this 
nature  should  be  rather  to  afford  facilities  for  the  accomplishment  of  the  in- 
tention of  the  parties  than  to  oppose  or  obstruct  that  intention  by  dilatory 
precautions  and  impediments."  We  think,  then,  that  in  upholding  mort- 
gages with  powers  of  sale  we  are  laying  the  foundations  of  a  wise  public  pol- 
icy. In  a  new  country,  full  of  great  natural  resources,  and  requiring  large 
capital  to  develop  them,  ever  facility  allowed  parties  by  their  own  contracts 
to  collect  money  loaned  on  mortgages,  without  the  delays,  often  vexatious,  of 
a  resort  to  courts,  certainly  will  have  a  tendency  to  lower  the  rate  of  interest, 
and  mjike  money  more  readily  obtainable.  It  will  also  have  tendency  to  make 
real  estate  a  collateral,  and  as  suqh  available  for  the  purpose  of  securing  loans 
as  well  as  stocks  and  bonds.  We  think  the  California  construction  of  our 
statute  the  correct  one.  There  is  nothing  in  the  decision  of  the  supreme 
court  of  the  United  States  that  is  inconsistent  with  the  foregoing  views.  We 
are  referred  to  the  case  of  Teal  v  Walker,  111  U.  S.  242.  4  Sup.  Ct.  Rep.  420. 
This  case  was  an  action  to  recover  rents  and  profits  accruing  while  the  mort- 
gagor was  in  possession.  The  deed  stipulated  that,  upon  notice,  the  mort- 
gagee should  have  possession ;  but,  the  mortgagor  refusing,  the  mortgagee 
foreclosed  in  court,  and  then  sued  for  the  rents  and  profits.  The  court  held 
that  the  Oregon  statute,  which  is  substantially  the  same  as  ours,  created  a. 
public  policy  in  relation  to  possession,  and  that  such  stipulation  was  void, 
and  that  recovery  could  not  be  had  if  there  was  no  such  provision  of  the  stat- 
ute, for  the  mortgagor  in  possession  holds  as  owner,  and  not  as  receiver  for 
the  mortgagee.  There  is  nothing  in  this  case  that  touches  the  case  at  bar. 
If  the  mortgagees  and  trustees  had  undertaken  to  enter  into  the  possession 
of  the  premises  without  foreclosure  and  sale,  then  this  case  would  have  been 
directly  in  point.  The  case  of  Shillaber  v.  Robinson,  97  U.  S.  75,  is  an  au- 
thority which  sustains  our  views  in  holding  that- the  deed  in  this  case  is  a 
mortgage  with  a  power  of  sale,  and  that  it  may  be  either  foreclosed  under 
the  power  or  by  decree  of  court.  Justice  Miller,  through  whom  the  opin- 
ion of  the  court  was  rendered,  says:  "If  there  is  a  power  of  sale,  whether 
in  the  creditor  or  in  some  third  person,  to  whom  the  conveyance  is  made  for 
that  purpose,  it  is  still,  in  effect,  a  mortgage,  though  in  form  a  deed  of 
trust,  and  may  be  foreclosed  by  sale  in  pursuance  of  the  terms  in  which 
the  power  is  conferred,  or  by  suit  in  chancery."  The  contention  in  that 
case  was  that,  if  the  deed  was  a  mortgage,  the  requisite  notice  had  not  been 
given  as  required  by  law  in  its  foreclosure  and  sale.  The  case  of  Peugh  v. 
Datia,  96  U.  S.  337,  contains  nothing  inconsistent  with  the  views  herein 
expressed.  In  that  case  Justice  Field,  who  delivered  the  opinion  of  the 
court,  held,  as  we  have  done,  that  the  equity  of  redemption  is  inseparably 
connected  with  a  mortgage;  that  it  cannot  be  waived  in  the  same  instrument 
that  creates  the  mortgage,  etc.;  but  the  question  did  not  arise,  nor  w^is  it  dis- 
cussed, as  to  the  validity  of  a  power  of  sale,  and  its  efficacy  as  a  mode  of  fore- 
closure. The  only  thing  decided  in  tlie  case  of  Fee  v.  Swingly,  6  Mont.  596, 
13  Pac.  Rep.  375,  was  that  the  parties  to  a  mortgage  might  make  a  contract 
after  the  mortgtige  had  been  made,  by  which  the  mortgagee  might  go  into  pos- 
session, and  take  the  rents  and  profits,  and  apply  them  to  the  payment  of  his 
debt.  This  in  no  way  affects  the  question  in  this  case,  in  which  there  has 
been  a  foreclosure  and  sale,  and  the  plaintiffs  seek  to  recover  the  possession 
as  purchaser  at  the  foreclosure  sale.  Indeed,  we  know  of  no  authority  where 
there  is  no  statute  regulating  the  matter,  which  holds  that  a  power  of  sale  in 
a  mortgage  is  void,  unless  it  be  that  Judge  Brewer  is  right  in  the  case  of 
Wheelei'  v.  Sexton,  34  Fed.  Rep.  154,  decided  in  the  circuit  court  of  Nebraska, 
March,  1888,  in  which  he  holds  that  the  supreme  court  of  that  state  has  held 
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powers  of  sale  in  mortgages  invalid,  for  the  reason  that  such  court,  in  a  num- 
ber of  cases  scattered  through  several  years,  has  given  utterance  to  dicta  to 
that  effect,  and  he  held  such  a  power  invalid  for  the  reason  he  was  bound  by 
the  decisions  of  the  state  court. 

2.  It  is  insisted  by  the  appellants  that  the  description  contained  in  the  no- 
tice of  sale  is  not  sufficient.  By  reference  to  the  transcript  we  find  that  said 
description  was  an  exact  copy  of  the  description  of  the  property  contained  in 
the  mortgage,  and  whatever  may  be  said  as  to  its  suflficiency  in  regard  to  the 
persotial  property,  it  certainly  cannot  be  contended  that  it  does  not  describe 
the  real  property  with  great  particularity;  and  inasmuch  as  this  controversy, 
which  is*an  action  of  ejectment,  is  in  regard  to  the  realty,  we  do  not  think  there 
is  anything  in  this  objection.  Besides,  the  description  in  the  notice  as  to  the 
personalty  is  as  full  as  in  the  mortgage. 

8.  The  appellants  further  contend  that  the  notice  of  sale  was  not  given  by 
the  mortgagees  and  trustees,  as  required  by  the  power  tof  sale.  It  provides 
for  notice  in  the  following  language,  to-wit:  "First  giving  30  days'  notice  of 
the  time  and  place  and  terms  of  such  sale,  by  publishing  the  same  once  a  week, 
for  three  weeks  successively,  in  one  of  the  principal  newspapers  for  the  time 
being  in  Boston,  Mass.,  and  Butte  City.  Mont.*'  The  agreed  facts  show  that 
the  notice  was  published  on  the  15th,  22d,  and  29th  days  of  July,  1885,  in  the 
Boston  Traveller,  and  the  Butte  Daily  Miner  on  the  21st  day  of  July,  and  each 
succeeding  day  to  and  including  the  11th  day  of  August,  1885,  and  the  sale 
took  place  on  the  2d  day  of  the  following  September.  There  is  no  controversy 
but  that  the  publication  in  the  Boston  Traveller  was  sufficient,  as  the  last  pub- 
lication was  80  days  before  the  day  of  sale;  but  the  last  publication  in  the 
Daily  Miner  being  on  the  11th  day  of 'August,  and  the  sale  on  the  2d  day  of 
September,  only  22  days  intervened  between  the  last  publication  and  the  day 
of  sale,  and  it  is  contended  that  it  is  not  a  compliance  with  the  requirements 
of  the  power  of  sale.  We  think  it  Was.  We  do  not  think  the  position  of  the 
appellants  is  tenable.  It  proceeds  upon  the  idea  that  there  is  no  notice  until 
all  three  of  the  publications  have  been  made,  and  that  then,  and  only  then, 
there  is  notice.  But  certainly  the  first  publication  is  notice  as  much  as  the 
second  or  last.  If  there  had  been  no  length  of  time  specilied,  and  the  require- 
ment had  been  that  there  should  be  first  given  80  days'  notice  of  the  time  and 
place  of  sale,  then  the  notice  should  be  published  each  succeeding  week»  for 
and  including  the  fifth  week,  in  order  to  give  the  requisite  80  days'  notice,  as 
was  held  in  the  case  ofLeffier  v.  Armstrong ^  4  Iowa,  482,  The  giving  of  80 
days'  notice  of  the  time  and  place  of  sale  would  have  been  accomplished  by 
publishing  the  notice  80  days  before  the  day  of  sale,  and  keeping  the  publica- 
tion alive  during  that  period.  But  in  the  mortgage  in  this  case  a  provision  is 
made  for  the  length  of  time  that  the  notice  shall  be  kept  alive,  to-wit,  for  three 
weeks,  by  repeating  the  first  publication  the  second  and  third  weeks  success- 
ively thereafter.  The  very  language  of  the  provision  is:  "First  giving  80 
days'  notice  by  publishing  the  same  once  a  vreek  for  three  weeks  successively," 
etc.  The  only  force  and  effect  of  the  latter  provision  is  to  define  the  extent 
of  the  notice  by  directing  the  number  of  times  that  it  should  be  published.  It 
does  not  require  that  the  whole  publication  shall  be  completed  80  days  before 
the  day  of  sale.  The  requirement  is  that  notice  shall  be  given  80  days  before, 
and  inasmuch  as  the  first  publication  is  notice,  then  the  requirement  is  met  if 
80  days  intervene  between  the  time  of  the  first  publication  and  the  day  of  sale. 
The  case  of  Jiussey  v.  LeaoitU  12  Me.  878,  is  not  in  point.  In  that  case,  under 
the  statute  of  Maine,  a  notice  was  required  to  be  published  for  three  weeks  suc- 
cessively. By  a  subsequent  amendatory  act  it  was  provided  that  the  three 
weeks'  publication  required  by  the  previous  act  must  be  "so"  published  three 
months  prior  to  the  day  of  sale.  While  it  was  correctly  held  that  the  publica- 
tion must  be  completed  three  months  before  the  day  of  sale  under  that  statute, 
it  manifestly  appears  timt  that  was  the  meaning  of  the  statute  by  the  use  of 
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the  word  "so"  referring  to  the  publications  for  three  weeks.  We  find,  then, 
after  h  careful  consideration  of  all  the  questions  raised  in  this  case,  that  there 
was  no  error,  and  the  case  must  l>e  affirmed. 


(8  Moot.  233) 

DuGiE  et  ah  V.  Ford. 
{Supreme  Court  of  Montana,    ^ptember  16, 1888.) 

1.  Frauds,  Statute  of— Aorebitent  Relating  to  Land— Part  Pbrforvangb. 

To  abstain  from  filing  a  daim  to  a  disputed  mine,  and  to  relinquish  possession 
thereof  on  a  verbal  promise  to  procure  a  patent,  and  convey  a  half  interest,  is  not 
.    such  part  performance  as  will  satisfy  the  statute  of  frauds.  > 

2.  Same— Payment  of  Purchase  Monet. 

Payment  of  the  purchase  money  Is  not  sufficient  part  performance  of  a  verbal 
contract  to  convey  land  to  satisfy  the  statute  of  frauds.  > 
8.  Speoifio  Performance— Pleading — Contradictory  Complaint. 

A  complaint  alleging  that  complainants  have  paid  their  share  of  the  purchase 
money,  and  also  that  tney  are  able  and  willing  to  pay  if  defendant  will  accept  and 
state  now  much  they  owe,  but  nowhere  alleging  any  time  or  amount  of  payments, 
is  contradictory  and  insufficient.* 

4.  Same— Contract— Mutuality  of  Obligation. 

Where  it  appeared  that  defendant  had  verbally  promised  to  procure  a  patent,  and 
convey  a  half  interest  to  complalDants,  in  consideration  of  their  relinquishment  of 
claims  thereto,  there  is  no  mutuality  of  obligation  whereby  defendant  could  have 
compelled  complainants  to  contribute,  had  the  venture  proved  unprofitable,  and 
specific  performance  will  be  denied.* 

5.  Same— Pleading — Contract  to  Convey  Mine — Citizenship. 

Under  the  laws  of  the  United  States,  reserving  mineral  lands  for  citizens  and 
those  who  have  filed  their  declaration  oi  intention  to  become  such,  and  requiring 
an  applicant  for  a  patent  to  have  expended  $100  yearly  up  to  the  time  of  his  apph- 
cation,  a  complaint  to  enforce  specific  performance,  which  fails  to  allege  citizen- 
ship of  complainants,  or  filing  of  Intonticn,  and  the  required  expenditure  of  money, 
fails  to  state  a  cause  of  action. 

Appeal  from  district  court,  Silver  Bow  county. 

Action  by  John  Ducie  and  James  A.  Murray  agaiast  Thomas  Ford.  De- 
murrer to  complaint  sustained,  and  complainants  appeal. 

William  Scanlon,  foe  appellants.     Thoma4t  L.  Napton,  for  respondent. 

LiDDELL,  J.  The  complainants  allege  that  in  1878  they  discovered  and  lo- 
cated a  mining  claim  known  as  the  "Figi,"  situated  in  the  county  aforesaid, 
and  what  is  known  as  the  ^'Summit  Valley  Mining  District."  That  the  neces- 
sary notice  and  declaratory  statement  were  made,  as  required  by  the  federal 
and  territoi'ial  laws,  and  that  they  were  in  the  peaceable  possession  of  the 
premises  until  the  15th  of  March,  1881.  That  pending  their  ownership  and 
possession  the  "defendant  was  about  to  proceed  to  procure*'  a  patent  from  the 
government  for  the  same  land,  under  a  patented  location  and  claim  desig- 
nated as  the  "Odin  Lode,"  whereupon  the  plaintiifs  notified  the  defendant 
that  they  possessed  and  owned  the  land  under  and  by  virtue  of  their  location 
of  the  Figi  lode.  That  the  defendant,  well  knowing  that  he  could  not  obtain 
a  patent  for  the  premises  if  tlie  plaintiffs  filed  an  adverse  claim,  entered  into 
the  following  verbal  agreement  with  the  complainants.  They  were  to  abstain 
from  filing  any  adverse  claim,  and  relinquish  possession  of  the  premises,  and 
the  defendant  was  to  procure  the  patent  for  the  mine,  and  afterwards  trans- 

1  In  general,  as  to  what  is  a  sufficient  part  performance  of  a  parol  contract  relating 
to  land  to  take  it  out  of  the  statute  of  frauds,  see  Martin  v.  Patterson,  (S.  C.)  2  S.  £. 
Bep.  859,  and  exhaustive  note;  Hunter  v.  Mills,  (S.  C.)  6  S.  E.  Rep.  907,  and  note; 
Blingerland  v.  Slingerland,  (Minn.)  89  N.  W.  Rep.  146,  and  note;  Peek  v.  Peek,  (CaL) 
ante,  237. 

'As  to  the  degree  ot  certainty,  definlteness,  and  mutuality  required  in  contracts,  in 
order  that  they  may  be  specifically  enforced,  see  Northrup  v.  Stevens,  (Minn.)  88  N. 
W.  Rep.  810,  and  note;  Bradford  v.  Foster,  (Tenn.)  9  S.  W.  Rep.  195.  and  note;  Blank- 
enship  v.  Spencer,  (W.  Va.)  7  S.  E.  Rep.  433,  and  note. 
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fer  to  them  an  undivided  one-half  interest  in  the  property.  The  purchase  was 
to  be  made  conjointly,  but  in  the  name  of  the  defendant,  who  was  to  act  as 
agent  and  trustee  for  the  plaintiffs,  to  the  extent  of  a  half  interest,  as  before 
stated,  and,  upon  demand,  execute  to  them  a  conveyance  therefor.  They  fur- 
ther aver  that  this  agreement  was  carried  out  in  good  faith  on  their  part  by 
delivering  possession  of  the  premises,  and  by  abstaining  from  filing  any  ad- 
verse claim;  thereby  permitting  and  enabling  the  defendant  to  procure  a  pat- 
ent for  said  premises;  and  thereafter,  from  time  to  time,  paid  to  the  defend- 
ant their  share  of  the  purxihase  price.  That  on  or  about  15th  of  May,  1881, 
the  defendant  obtained  the  final  receipt  from  the  land-ofiice  for  the  purchase 
price  of  the  land;  and  on  the  1st  of  February,  1886,  he  obtained  the  govern- 
ment patent  for  the  mine,  which  is  carefully  described  in  the  complaint. 
They  further  set  forth  that  on  2d  of  August,  1886,  they  made  a  demand  on 
the  defendant  for  a  title  to  half  the  premises;  but  he  refused  to  comply,  and 
claimed  to  be  the  owner  of  the  entire  property.  In  addition  to  these  aver- 
ments, they  set  forth  their  ability  and  willingness  to  pay  whatever  may  be 
due  by  them  towards  procuring  a  patent,  or  on  account  of  the  agreement;  but 
the  defendant  refuses  to  accept  anything,  or  to  say  how  much  is  due  by  the 
plaintiffs.  They  aver  bad  faith  and  fraud  on  the  part  of  the  defendant,  and, 
because  it  is  impossible  to  restore  them  to  their  original  circumstances  and 
'position,  they  pray  for  an  order  decreeing  them  to  be  the  owners  of  a  half  in- 
terest in  the  property,  and  for  a  specific  performance,  and  for  an  accounting 
for  rents,  issues, and  profits.  To  this  complaint  the  defendant  demurred,  for 
the  reason  (1 )  that  it  does  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion; (2)  that,  if  there  be  such  a  contract,  it  is  null  and  void  for  being  within 
the  sttitute  of  frauds;  (8)  that  the  complaint  does  not  set  forth  part  perform- 
ance; that  it  is  ambiguous  and  uncertain  in  this:  that  it  does  not  show  how 
much,  if  anything,  they  have  paid  defendant,  nor  how  much  they  were  to 
pay  pr  are  willing  to  pay;  and  it  is  contradictory,  in  that  it  alleges  a  with- 
drawal of  adverse  claims,  and^at  another  time  that  none  were  filed;  and,  fur- 
ther, that  it  alleges  a  payment  to  the  defendant  at  different  times  of  their  share 
of  the  purchase  money  for  the  patent;  and  in  another  place  that  they  were 
willing  to  pay  whatever  may  be  due  by  them  towards  procuring  the  patent, 
and  carrying  out  the  agreement.  The  demurrer  being  sustained,  the  plain- 
tiffs elected  to  sUind  upon  their  complaint,  and  appeal  from  a  judgment  ren- 
dered accordingly  in  favor  of  the  defendant. 

Possession  and  ownership  of  land  have  always  been  a  matter  of  so  much 
importance  to  the  peace  and  happiness  of  society  that  the  law-maker  has  con- 
sidered it  peculiarly  deserving  of  his  care.  Particularly  was  this  the  case  in 
England,  from  whence  we  derive  our  statute  of  frauds;  which  was  not  only 
enacted  to.prevent  frauds  and  perjury,  but  was  also  intended  to  place  the  title 
to  real  estate  beyond  the  uncertainty  of  parol  evidence,  either  on  account  of 
the  defects  of  memory,  or  the  interest,  whims,  and  caprices  of  witnesses.  So, 
in  ail  the  states,  we  find  some  corresponding  law  upon  this  subject;  while 
the  territorial  legislature  has  declared  in  unmistakable  language  tliat  every 
contract  for  an  interest  in  lands  shall  be  void  unless  the  con  tracts  or  some 
note  or  memoradum  thereof  expressing  the  consideration,  be  in  writing,  and 
signed  by  the  party  leasing  or  selling.  Section  219,  Comp.  St.  p.  652.  Sec- 
tion 217  is  even  more  sweeping  in  its  terms.  It  declares  that  no  estate  or  in- 
terest in  land,  other  than  leases  for  the  space  of  one  year,  shall  hereafter  be 
created,  granted,  or  assigned,  surrendered,  or  declared,  unless  by  act  or  oper- 
ation of  law,  or  by  deed  or  conveyance  in  writing  signed  by  the  party  or  his 
lawful  agent,  granting,  creating,  or  assigning,  surrendering,  or  declaring  the 
same.  The  wisdom  of  such  a  law  is  manifest,  but  never  more  apparent  than 
in  the  present  instance;  for,  notwithstanding  the  plain  and  emphatic  terms 
of  the  statute,  w«  find  the  parties  to  this  litigation  ignoring  the  law,  making 
verbal  contracts  for  an  estate  in  lands,  differing  between  themselves  as  to  its 
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terms,  and  appealing  to  the  courts  for  relief  from  embarrassments  created  by 
tbeir  own  acts. 

The  complainants  base  tbeir  right  of  action  upon  a  resulting  trust  in  their 
favor  created  by  operation  of  law;  but,  under  the  pleadings  as  presented  in 
the  record,  we  are  only  required  to  pass  upon  the  sufficiency  of  the  complaint 
to  take  the  case  out  of  the  statute  of  frauds,  and  to  sustain  the  equitable 
prayer  for  a  specific  performance.  Inasmuch  as  contracts  within  the  statute 
of  frauds  are  not  illegal,  but  merely  voidable,  the  sufficiency  of  the  complaint 
is  properly  raised  by  a  demurrer, — a  practice  which  is  now  considered  well 
settled,  though  its  propriety  has  frequently  been  doubted.  Story,  Eq.  PI.  § 
503;  Browne,  St.  Frauds,  §§  508,  509.  Plaintiffs  rely  upon  these  points  espe- 
cially to  take  the  case  out  of  the  statute:  (1)  Abstaining  from  filing  an  ad- 
verse claim,  and  relinquishing  possession  to  the  defendant;  (2)  the  fact  of 
having  paid  their  share  of  the  purchase  price  after  he  obtained  the  patent; 
(3)  that  it  is  impossible  to  restore  them  to  their  former  situation,  and  there- 
fore a  specific  performance  is  necessary  to  protect  them  from  irreparable  injury. 

A  careful  examination  of  the  complaint  will  show  very  plainly  that  the 
plaintiffs  and  defendant  were  each  claiming  adverse  possession  and  owner- 
ship of  the  same  mining  claim  or  ground;  and  when  the  complainants,  as 
they  allege,  relinquished  their  right  of  possession,  they  conferred  no  additional 
or  new  right  upon  the  defendant  which  he  was  not  already  claiming  to  exer- 
cise and  in  possession  of.  Relinquishing  a  disputed  possession,  and  abstain- 
ing from  prosecuting  an  adverse  claim  which  was  never  filed,  do  not  show 
the  parties  to  be  in  a  position  different  from  that  which  they  might  have  oc- 
cupied if  there  had  been  no  contest  made.  The  plaintiffs  at  best,  and  accord- 
ing to  their  own  showing,  refrained  from  exercising  a  litigious  right,  aud  re- 
linquished a  precarious  and  doubtful  possession.  Obviously  these  acts  were 
merely  ancillary  or  preparatory  to  the  main  verbal  contract,  which  was  that 
the  defendant  should  patent  the  mine,  and  then  sell  the  complainants  a  half 
interest.  The  case  is  not  nearly  so  strong  for  the  complainants  as  where  the 
purchaser  of  lands,  under  a  verbal  contract,  has  bound  himself  on  the  faith 
of  that  contract  to  make  a  lease  of  the  land  to  a  third  party,  and  his  so  doing 
is  not  regarded  as  part  performance.  Whitchurch  v.  Bevis,  2  Brown,  Ch. 
559.  So,  also,  it  has  been  held  in  O'Reilly  v.  Thompson,  2  Cox,  271,  that 
where  the  defendant  agreed  with  the  plaintiff  to  convey  land  to  him  upon  his 
procuring  a  release  from  another  person,  which  the  plaintiff  accordingly  did 
at  much  expense,  it  was  not  part  performance,  but  merely  an  act  preparatory 
to  the  agreement.  Before  parol  evidence  can  be  introduced,  there  must  be 
shown  a  part  performance;  and  the  acts  relied  upon  for  that  purpose  must  be 
such  as  unequivocally  prove  the  contract  alleged,  for  if  they  can  otherwise  be 
accounted  for  they  do  not  prove  a  sale.  Browne,  St.  Frauds,  §§  454,  455; 
Hob.  Frauds,  155;  Purcell  v.  Miner,  4  Wall.  513.  We  have  no  difficulty  in 
holding  that  refraining  to  prosecute  an  adverse  claim  which  was  never  filed, 
and  relinquishing  a  disputed  mining  claim,  do  not  constitute  a  part  pei-form- 
ance  of  a  verbal  contract,  whereby  the  defendant  was  to  procure  a  patent  to 
the  mine,  and  transfer  a  half  interest  to  the  complainants.  Such  acts  may  be 
accounted  for  in  many  ways,  and  by  themselves  do  not  in  any  way  tend  to 
prove  the  main  contract.  Under  the  authorities  referred  to  it  would  seem 
that  the  part  performance  must  be  of  the  contract  to  sell  and  convey;  and 
acts  merely  introductory  or  preparatory  to  the  defendant's  obtaining  the  title 
or  patent  do  not  fall  within  purview  of  the  law  of  part  performance. 

One  other  fact  is  relied  on  by  the  complainants  as  showing  part  perform- 
ance; and  that  is  the  allegation  of  payment  to  the  defendant  of  their  share  of 
the  purchase  money  after  he  had  obtained  the  patent.  On  this  point  the  com- 
plaint is  ambiguous,  uncertain,  contradictory,  and  wholly  insufficient.  In 
one  place  it  alleges  having  paid  complainants'  share  of  the  purchase  money  to 
defendant,  and  in  another  it  alleges  an  ability  and  willingness  to  pay  their 
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sbare  of  the  expense  of  procuring  the  patent,  or  on  account  of  the  agreement, 
if  defendant  will  accept  the  same,  and  state  how  much  they  owe.  !N'o where 
in  the  complaint  do  the  plaintiffs  state  the  amount  or  date  of  any  payments  to 
the  defendant,  the  value  of  the  property,  nor  what  moneyed  consideration  they 
wero  to  pay  for  a  half  interest  in  the  property.  The  complaint  is  silent  as  to 
the  money  with  which  the  purchase  was  to  be  made;  and  it  distinctly  alleges 
that  the  purchase  was  made  by  the  defendant,  and  it  is  equally  clear  that  no 
money  of  the  plaintiffs  was  ever  used  in  making  the  purchase. 

Taking  the  most  favorable  view  for  the  plaintiffs,  the  allegations  on  this 
point  are  wholly  insufficient  to  take  the  case  out  of  the  statute;  for  "by  an 
unbroken  current  of  authorities,  running  through  many  years,  it  is  settled 
too  firmly  for  question  that  payment,  even  to  the  whole  amount  of  the  pur- 
chase money,  is  not  deemed  part  performance,  so  as  to  justify  a  court  of  equity 
in  enforcing  the  contract. "  Browne,  St.  Frauds,  §  461,  ana  authorities  cited; 
Purcell  v:  Miner,  4  Wall.  513. 

Upon  the  allegations  of  the  complaint  we  fail  to  see  any  mutuality  of  obli- 
gation by  which  the  defendant  could  have  compelled  the  plaintiffs  to  contrib- 
ute had  the  venture  been  unprofitable.  This  feature  of  the  contract  must . 
be  made  to  appear  whenever  a  decree  for  specific  performance  is  sought,  or 
else  the  relief  will  be  denied.  "A  party  not  bound  by  the  agreement  itself 
has  no  right  to  call  upon  the  court  to  enforce  performance  against  the  other 
contracting  party  by  expressing  his  wilhngness  in  his  bill  to  perform  his  part 
of  the  agreement."  Mayger  v.  Cruse^  5  Mont.  497,  6  Pac.  Hep.  333;. Pom, 
Spec.  Perf.  §§  163,  164;  Ryan  v  Dunphy,  4  Mont.  364. 1  Pac.  Rep.  710.  In 
the  last-mentioned  case,  it  was  held  that  a  verbal  agreement  for  the  sale  of 
real  estate  is  void  under  the  statute  of  frauds  in  Montana;  and  a  specific  per- 
formance will  not  be  decreed  when  there  is  no  mutuality  of  remedy  and  obli- 
gation. In  suits  for  specific  performance,  the  party  complaining  must  not 
only  show  the  acts  relied  on  as  part  performance,  his  willingness  and  ability 
to  perform  his  part  of  the  contract,  but  it  must  also  appear  that  his  position 
is  such  that  an  action  at  law  for  damages  will  not  afford  him  adequate  relief. 
Browne,  St.  Frauds,  §  452.  We  have  many  authorities  to  the  effect  that 
money  paid  in  part  is  not  deemed  part  performance,  and  may  be  recovered 
back ;  thereby  showing  that  the  plaintiff  ia  not  without  his  remedy.  Boberts, 
Frauds.  134;  Meyer's  Fed.  Dig.  "Equity,"  §  123,  and  authorities  there  cited; 
Purcell  V.  Minei\  4  Wall.  513.  The  number  of  conflicting  authorities  on  this 
question  of  specific  performance  is  only  known  to  the  investigator,  and  is  al- 
most endless  in  variety  and  nice  shades  of  distinction.  In  fact,  to  such  an  ex- 
tent do  they  differ  that  a  question  like  that  under  consideration  may  be  decided 
either  way,  and  on  very  respectable  authority.  But,  in  such  a  labyrinth  of 
legal  lore,  it  is  our  manifest  duty  to  give  effect  to  the  plain  and  obvious  con- 
struction of  the  statute;  and  in  doing  so  it  is  to  the  interest  of  society  that 
there  should  be  as  little  refinement  upon  the  law  as  possible;  for,  the  more 
fixed  and  certain  the  rule,  the  easier  it  is  for  the  individual  to  square  liis  con- 
duct in  such  a  way  as  to  entitle  him  to  the  protection  of  the  law. 

Finally  we  tome  to  consider  whether  a  cause  of  action  is  sufficiently  set 
forth  in  the  complaint.  In  stating  their  case,  the  plaintiffs  should  allege 
every  fact  which  it  was  necessary  for  them  to  prove  in  order  to  have  succeeded 
in  this  adverse  claim,  had  they  filed  one.  It  is  not  enough  for  the  complaint 
to  allege  that  the  mining  laws  had  been  complied  with,  for  such  an  averment 
is  merely  a  legal  conclusion;  and  so,  also,  is  the  allegation  of  the  right  of  pos- 
session and  ownership  of  the  claim  in  dispute.  Meyendorf  v.  Frohner,  8 
Mont.  323;  Payne  v.  Treadwell,  16  Cal.  221.  It  is  for  the  court  to  say,  from 
the  facts  stated  and  proven,  whether  or  not  the  law  has  been  complied  with  to 
that  extent  which  would  have  entitled  the  complainants  to  the  patent.  In 
other  words,  it  was  not  only  n*  i*.  jary  for  the  complaint  to  show  that  the 
plaintiffs  made  the  discovery  and  location ;  marked  the  boundaries  of  the  s  if««' 
v.l9p.no.l8— 27 
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filed  their  notice  and  declaratory  statement,  with  proper  description  with  ref- 
erence to  some  natural  object  or  permanent  monument,  and  that  they  were' in 
possession  as  owners  from  the  time  of  discovery, — but  it  was  indispensable 
and  material  for  them  also  to  set  forth  in  their  complaint  that  they  were  either 
citizens  of  the  United  States,  or  had  filed  their  intention  or  declaration  of  be- 
coming so;  and  that  up  to  the  time  of  the  application  of  the  defendant  for  a 
patent  for  the  Odin  claim  they  had  complied  with  the  law,  which  required 
them  to  expend  a  hundred  dollars  a  year  in  improving  the  mine.  The  min- 
eral lands  are  reserved  by  the  government  for  its  citizens,  and  those  aliens 
who  have  filed  their  declaration  of  intention  of  becoming  such;  and  it  is  im- 
material whether  there  lias  been  a  discovery,  location,  and  faithful  compli- 
ance with  all  other  requirements,  if  this  indispensable  prerequisite  is  want- 
ing. And  it  is  equally  clear  that  a  location  may  be  abandoned  by  the  claim- 
ant failing  to  do  the  necessary  amount  of  work  on  the  mine  to  "represent"  it. 
Indeed,  no  one  is  allowed  to  have  a  patent  for  a  raining  claim  without  making 
satisfactory  proof  of  having  expended  the  required  amount  iti  money  or  labor 
(each  year)  in  developing  the  mine.  And  it  is  also  quite  plain  that  one  may 
possess  and  claim  to  own  a  piece  of  mining  ground  without  ever  being  able  or 
entitled  to  a  patent  therefor.  When,  therefore,  the  complainants  failed  to 
make  the  allegations  of  their  capacity  to  take  title,  and  of  having  done  the 
necessary  amount  of  work  each  year  to  represent  the  mine,  along  with  the 
other  facts  stated  in  the  complaint,  they  failed  to  set  forth  a  cause  of  action. 
The  omissions  were  fatal  to  their  suit.  Indeed,  it  is  impossible  to  tell  from 
the  complaint  whether  the  plaintiffs  have  the  requisite  capacity  to  accept  a 
title  to  the  mine,  even  if  decreed  them  by  the  court.  To  decide  the  case  with- 
out this  allegation,  which  we  cannot  supply,  would  be  doing  a  vain  and  use- 
less thing.  In  a  contest  between  a  citizen  and  an  alien  for  a  patent  to  a  min- 
ing claim,  there  can  be  no  doubt  that  the  latter's  pretensions  would  be  in  valid. 
Hence  the  absolute  necessity,  in  a  case  like  the  one  at  bar,  for  the  allegation 
of  -capacity.  We  see  nd  error  in  the  judgment  of  the  lower  court,  and  it  is 
therefore  affirmed,  at  cost  of  appellant. 

De  Wolfe,  J.,  concurs.    McConnell,  C.  J.,  concurs  on  the  ground  only 
that  the  contract  was  void  under  the  statute  of  frauds. 


(77  Cal.  284) 

Nalley  et  al,  v.  McDonald.    (No.  11,528.) 
(Swpreme  Court  of  California.    October  25, 1888.) 

AppKAir— Review— Gbantino  New  Trial  by  Trial  Court. 

The  appellate  court,  in  reviewing  an  order  crranting  a  new  trial,  is  not  confined  to 
the  reasons  given  by  the  trial  court  in  an  opinion  filed;  but.  if  the  order  can  be  jus- 
tified on  any  of  the  grounds  on  which  the  motion  was  based,  new  trials  for  insuffl- 
oienoy  of  the  evidence  being  largely  discretionary  with  the  trial  court,  it  will  be  af- 
firmed. 

In  bank.  Appeal  from  superior  court,  Mendocino  county;  Robert  Mo- 
Garvey,  Judge. 

Action  by  A.  B.  Nalley  and  £.  H.  Barnes,  and  William  W.  Melton,  Robert 
W.  Melton,  James  B.  Melton,  and  Glymena  Melton,  minors,  by  said  Nalley 
and  Barnes,  their  guardians  ad  litem,  against  George  H.  McDonald,  executor 
of  the  will  of  Anna  McDonald,  deceased,  upon  a  promissory  note.  Yerdict 
for  plaintiffs  set  aside  by  the  court,  and  plaintiffs  appeal. 

Henley  <fe  OateSf  for  appellants.    /.  T.  Rogers,  for  respondent. 

McFarland,  J.  The  Jury  found  a  verdict  for  the  plaintiffs,  and  a  Judf^- 
ment  was  rendered  thereon.  Defendant  made  a  motion  for  a  new  trial,  and 
the  court  granted  it.    From  the  order  granting  a  new  trial  plaintiffs  appeal. 

The  basis  of  the  action  was  a  lost  claim  against  the  estate  of  Anna  McDon- 
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aid,  deceased.  Plalntifite  sought  to  prove  that  the  claim  was  properly  verified ; 
that  it  was  presented  to  A.  G.  McDonald,  executor  of  the  estate,  who  indorsed 
his  allowance  thereon;  that  the  said  executor  volunteered  a  promise  to  take 
the  claim  to  the  county-seat,  and  procure  its  allowance  by  the  probate  judge; 
and  that  the  claim  had  been  lost  or  destroyed,  and  could  not  after  a  sufficient 
search  be  found.  Defendant  contended  that  there  was  an  insuificJency  of  ev- 
idence to  establish  either  of  these  asserted  facts,  and  included  such  insufficien- 
cies in  his  specifications  of  the  particulars  in  which  the  evidence  was  insuffi- 
cient. On  the  19th  of  January,  1886,  the  judge  of  the  court  below  filed  a 
short  opinion,  in  which  he  gave  as  the  main  reason  for  granting  the  new  trial 
the  failure  of  the  evidence  to  show  the  loss  of  the  claim.  On  the  next  day 
the  order  granting  the  motion  for  new  trial  was  made,  in  which,  after  a  ref- 
erence to  the  statement  on  the  motion,  is  a  recital  that  ''after  a  full  consider- 
ation of  said  statement  the  said  motion  for  a  new  trial  is  on  this  day  granted.  ** 
Counsel  for  appellants  contend  that  in  passing  upon  the  correctness  of  the  or- 
der this  court  can  consider  only  the  reasons  given  for  it  in  the  said  opinion  of 
the  judge.  But  it  is  clear,  as  contended  by  counsel  for  respondent,  that  the 
order  should  be  affirmed  if  it  can  be  justified  on  any  of  the  grounds  upon 
which  the  motion  for  a  new  trial  was  based.  And  tlie  evidence  was  not  so 
convincing  upon  any  of  the  points  contested,  including  the  one  mentioned  in 
the  opinion  of  the  judge,  as  to  warrant  us  in  overtumii>g  the  conclusion 
reached  by  the  court  below.  A  motion  for  a  new  trial,  on  the  ground  of  the 
insufficiency  of  the  evidence  to  support  the  verdict,  is  addressed  to  the  sound 
discretion  of  the  trial  court;  and  when,  on  such  a  motion,  the  court  below 
has  granted  a  new  trial,  the  order  granting  it  will  not  be  disturbed  unless 
there  has  been  a  clear  abuse  of  discretion.  And  it  does  not  appear  to  us  that 
there  has  been  such  an  abuse  of  discretion  in  the  case  at  bar.  Order  appealed 
from  affirmed. 

We  concur:    Pat£Rsok»  J.;  Works,  J.;  Thornton,  J.;  Sharpstein,  J. 

(77  Cal.  263) 

MoCoRHiGE  0.  Sheridan.    (No.  11,339.) 
(Supreme  Court  of  California,    October  28, 1888.^ 
Forcible  Entry  and  Detainer — ^Depenses— Possession. 

Plaintiff  in  forcible  detainer  had  no  paper  title  to  the  land  in  controversy,  which 
was  uninolosed,  but  had  posaeaBlon  of  a  portion  only,  which  he  fanned  during  the 
preceding  year,  and  had  left  some  furniture  in  a  house  on  it,  and  hay  and  imple- 
ments in  the  bam.  During  harvest  time  he  lived  on  the  land,  hut  afterwards  re- 
turned to  his  former  residence.  Defendant,  claiming  to  pre-empt  the  land,  built  a 
small  house,  and  moved  onto  it,  but  took  no  possession  of  the  improved  portion. 
Held,  that  a  verdict  for  defendant  was  proper. 

Commissioners*  decision.  In  bank.  Appeal  from  superior  court,  Alameda 
county;  E,  M.  Gibson,  Judge. 

Action  for  the  possession  of  a  quarter  section  of  land  in  Alameda  county, 
brought  by  Frank  McCormick  against  Martin  Sheridan^  Verdict  for  defend- 
ant, and  plaintiff  appeals. 

ShafteTt  Parker  <fe  Watermark,  for  appellant.  Mich,  Mullany,  for  respond- 
ent. 

Belchbr,  C.  C.  This  is  an  action  of  forcible  detainer  to  recover  posses- 
sion of  160  acres  of  land.  It  is  alleged  in  the  complaint  that  on  the  5th  day 
of  December,  1884,  and  for  five  days  prior  th2reto,  the  plaintiff  was  in  the 
peaceable  and  actual  possession  and  occupation  of  the  N.  W.  ^  of  section  17, 
in  a  certain  described  township;  that  on  the  said  5th  day  of  December,  and  in 
the  nigiit-time,  the  defendant  unlawfully  entered  upon  said  land,  and  took 
possession  of  the  same;  and  tiiat  on  the  22d  day  of  the  same  month  plaintiff 
made  a  demand  that  defendant  surrender  to  him  the  possession  of  the  land, 
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but  defendant  neglected  and  refused,  for  the  period  of  five  days  after  such  de- 
mand, to  surrender  possession  of  the  same,  and  still  holds  and  continues  in 
possession  thereof.  The  answer  denies  that  on  the  5th  day  of  December,  1884, 
or  on  all  or  any  of  the  five  preceding  days,  plaintiff  was  in  the  peaceable  or 
actual  possession  or  occupation  of  the  land  in  controversy;  denies  that  defend- 
ant unlawfully  entered  upon  or  took  possession  of  the  land;  and  alleges  that 
it  was  public  land  subject  to  pre-emption,  and  that  defendant  was  a  qualilied 
pre-emptor,  and  entered  upon  the  land  with  the  intention  and  for  the  purpose 
of  pre-empting  the  same  under  the  laws  of  the  United  States.  The  case  was 
tried  before  a  jury,  and  a  verdict  returned  for  defendant,  on  which  judgment 
was  entered.  The  plaintiff  then  moved  for  a  new  trial,  and,  his  motion  having 
been  denied,  appealed  from  the  judgment  and  order. 

No  errors  of  law  are  assigned,  but  it  is  argued  that  the  verdict  was  not  jus- 
tified by  the  evidence.  The  record  is  somewhat  voluminous,  but  the  material 
facts  may  be  briefly  stated  as  follows:  The  plaintiff  claimed  to  have  held  the 
quarter-section  in  question  for  several  years  under  a  lease,  but  when  asked  by 
defendant  to  produce  the  lease  declined  to  do  so.  The  land  had  never  been 
inclosed.  There  was  a  small  house  on  it  in  which  was  some  furniture,  and  a 
barn  in  which  was  some  hay.  There  were  also  on  the  place  some  farming 
utensils.  Plaintiff  had  cultivated  some  of  the  land,  and  in  the  year  1884  had 
raised  some  hay  and  some  wheat  and  barley  upon  it.  The  hay  was  stored  in 
the  barn;  and  the  wheat  and  barley,  as  soon  as  threshed,  were  hauled  away. 
In  the  spring  of  1884  |)laintiff  summer-fallowed  a  part  of  the  land,  and  he  es- 
timated the  number  of  acres  summer-fallowed  at  from  80  to  40,  while  the  de- 
fendant, and  another  witness  called  for  him,  estimated  the  number  at  only  4. 
Plaintiff  owned  the  S.  W.  J  of  section  18,  in  the  same  township.  This  quarter 
section  was  inclosed,  and  on  it  plaintiff  raised  hay  and  grain,  and  kept  all  his 
horses,  cattle,  and  hogs,  and  had  a  dwelling-house  and  barn.  Plaintiff  was  resid- 
ing in  this  house  on  section  18  when  the  time  came  to  harvest  his  crops  on  sec- 
tion 17.  He  then  went  with  his  wife  and  chi  Idren  to  the  house  on  the  last-named 
section,  and  remained  there  till  the  harvesting  was  completed.  He  then  re- 
turned to  the  house  on  section  18,  and  lived  there  till  about  the  18th  or  14th 
of  December.  On  the  5th  of  December,  some  time  after  sundown,  defendant 
entered  upon  the  disputed quaiter  section,  and  erected  a  small  cabin,  in  which 
he  took  up  his  residence,  and  was  living  when  this  action  was  commenced  and 
the  trial  had.  There  is  no  evidence  to  show  that  he  did  anything  to  disturb 
the  plaintiff's  rights,  except  that  on  one  day  he  set  fire  to  and  burned  a  little 
stubble  and  straw.  One  of  the  plaintiff's  witnesses  testified  that  he  owned 
34  acres  of  the  quarter  section  in  question,  but  what  part  of  it  he  did  not  say, 
and  it  was  not  pretended  that  plaintiff  had  any  lease  from  him.  About  a  week 
after  the  defendant's  entry  the  plaintiff  returned  with  his  family  to  the  house 
on  the  disputed  land,  and  continued  to  reside  there  up  to  the  time  of  the  trial. 
In  reference  to  this  the  plaintiff  testified.  '*It  was  on  the  14th  of  December, 
and  on  the  second  Sunday  after  Sheridan  came  there,  that  we  moved  back  into 
the  house  on  section  17.  I  have  been  plowing  on  section  17  since  Sheridan 
came,  and  have  been  and  am  now  living  with  my  wife  and  ail  my  children  in 
my  house  on  section  17.  Sheridan  has  not  interfered  with  us."  Upon  these 
facts  it  is  difficult  to  see  how  the  verdict  could  have  been  other  than  it  was. 
To  maintain  an  action  of  this  kind  the  plaintiff  must  show  that  within  five 
days  before  the  unlawful  entry  by  defendant  he  was  in  the  peaceable  and  act- 
ual possession  of  the  demanded  premises.  Sections  1 160, 1 172,  Code  Ci  vil  Proc. 
To  constitute  such  a  possession  of  agricultural  land  it  is  not  absolutely  neces* 
sary  that  the  land  be  inclosed;  but,  if  not,  it  must  appear  from  the  other  facts 
and  circumstances  shown  that  the  plaintiff  was  exercising  exclusive  dominion 
and  control  over  it.  Here  the  quarter  section  was  not  inclosed,  and  there  was 
nothing  to  show  that  plaintiff  had  ever  exercised  any  exclusive  dominion  and 
control,  except  over  those  parts  of  it  occupied  by  his  buildings  and  used  by 
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liim  for  tlm  purposes  of  raising  hay  and  grain.    But  the  defendant  never  took 
possession  of  or  interfered  with  the  buildings  or  the  hay  and  grain  land.    And 
the  plaintiff,  according  to  his  own  testimony,  was  in  full  possession  of  all  that 
part  of  tlie  property  when  he  commenced  his  fiction  and  when  it  was  tried. 
It  results,  we  think,  that  the  judgment  and  ordeir  should  be  affirmed. 

We  concur:    Foote,  C.-;  Hayne,  0. 

Per  Curiam.    Forthe  reasons  given  in  the  foregoing  opinion  the  judgment 
and  orders  are  affirmed. 


(77  Cal.  247) 

Gjeske  v.  Anderson.    (No.  11,466.) 
(Supreme  Court  of  Calif  omia,    October  28, 1888.) 
Parties— NECE8SAIIT  Parties— Surr  rt  Okk  fob  Obnkral  Benefit. 

Under  Code  Civil  Proc.  Cal.  §  882,  providing  that,  when  a  question  is  **one  of  a 
common  or  generskl  interest  of  many  persons,  **  one  or  more  may  sue  for  the  benefit 
of  all,  the  treasurer  of  a  fire  association,  being  the  representative  of  its  members, 
may  sue  an  ex-treasurer,  who  is  himseli  a  member,  for  funds  in  his  hands  belong- 
ing to  the  association. 

Commissioners'  decision.  In  bank.  Appeal  from  superior  court,  Marion 
county:  E.  B.  Mahen,  Judge. 

Action  by  Henry  C.  Gieske  against  William  N.  Anderson  under  Code  Civil 
Proc.  Cal.  §  382,  providing  that,  when  a  question  is  **one  of  a  common  or 
general  interest  of  many  persons, "  one  may  sue  for  the  benefit  of  all.  Judg- 
ment for  plaintiff,  and  defendant  appeals.  * 

F.  M.  Angellotti,  for  appellant.    Henry  McCrea,  for  respondent. 

Foote,  C.  This  action  was  instituted  under  section  382  of  the  Code  of 
Civil  Procedure.  The  complaint  alleges,  among  other  things,  that  the  plain- 
tiff was,  on  the  27th  day  of  October,  1885,  duly  elected  treasurer  of  the  San 
liafael  fire  department,  an  association  composed  of  40  or  more  persons,  formed 
and  existing  for  the  purpose  of  protecting  the  property  of  the  citizens  of  the 
town  of  San  Kafael  against  fire;  that  the  defendant,  as  a  former  treasurer  of 
that  association,  had  certain  n)oneys  placed  in  his  hands  in  trust,  and  with 
the  understanding  that  he  would  pay  over  the  same  upon  the  demand  or  order 
of  that  association,  or  to  any  treasurer  thereof  who  might  be  elected  or  ap- 
pointed by  said  association  as  liis  successor;  that  the  defendant,  ever  since 
the  22d  day  of  Deceml)er,  188.5.  has  been  and  still  is  in  possession  of  the  trust 
funds;  that  on  the  29th  day  of  October,  1885,  by  order  of  said  association,  a 
written  order  to  pay  over  the  money  then  in  his  possession  was  drawn  on  the 
defendant  by  the  president  of  the  association,  etc.,  and  that  the  plaintiff,  as 
treasurer  thei-eof,  presented  that  order  to  the  defendant,  and  demanded  that 
he  pay  over  the  money  to  the  plaintiff  as  tre^isurer  of  the  association;  that  the 
defendant  refused,  and  still  refuses,  to  comply  with  that  demand.  A  general 
demurrer  wtis  interposed,  to  the  effect  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  demurrer  was  overruled,  and, 
the  defendant  declining  to  answer,  judgment  as  prayed  for  was  given  in  favor 
of  the  plaintiff.  The  facts  stated  in  the  complaint  show  that  the  question  in- 
volved in  the  controversy  was  one  of  general  interest  to  many  persons,  that 
is,  all  the  members  of  the  association,  as  against  their  former  treasurer,  who, 
it  is  alleged,  holds  trust  funds  belonging  to  the  association  which  he  agreed 
to  pay  over  to  his  successor,  and  refuses  to  do  so.  All  the  parties  to  the  con- 
troversy are  before  the  court;  the  association  by  its  treasurer  appearing  for  all 
its  members,  except  the  alleged  defaulting  ex-treasurer.  We  do  not  see  how  his 
rights  as  a  member  of  the  association  can  be  affected  by  being  cotnpelled  to  pay 
over  to  his  successor  trust  funds  which  belong  to  the  association,  which  should 
be  in  the  custody  of  its  treasurer,  and  which  the  defendant  agreed  to  pay  over 
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when  demand  was  made,  and  now  repudiates  his  promise.  The  demurrer  was 
properly  overruled,  and  we  advise  that  the  judgment  be  affirmed,  and  the  de- 
fendant be  made  to  pay  10  per  cent,  damages  in  addition  to  the  costs  of  this  ap- 
peal, w^hich  was  evidently  taken  merely  for  delay. 

We  concur:    Belcher,  C.  C.  ;  Hayne,  0. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion  the  judgment 
is  affirmed,  and  the  defendant  is  hereby  ordered  to  pay  10  per  cent,  damages 
in  addition  to  the  costs  of  this  appeal. 

Works,  J.,  (concivrHng.)  I  concur  in  the  judgment  on  the  ground  that  the 
plaintiff  named  shows  liis  individual  right  to  recover  for  the  benefit  of  the  as- 
sociation, but  do  not  wish  to  be  understood  as  agreeing  to  the  proposition  that 
this  case  is  within  section  382  of  the  Code  of  Civil  Procedure,  authorizing  oiie 
person  to  sue  for  the  benefit  of  himself  and  others.  The  facts  alleged  attempt- 
ing to  show  such  right,  should  be  treated  as  surplusage. 


(77  Cal.  217) 

Malone  v.  Del  Norte  County  et  al.    (No.  11,585.) 
(Supreme  Court  of  California.    October  28, 1888.) 

1.  Appbal— Assignment  of  Errors— Sufficiency. 

Where,  in  the  assignment  of  errors,  it  is  asserted  that  the  decision  is  against  law, 
and  no  p£lrticulars  are  specified  in  which  the  evidence  is  insnJficient,  the  evidence 
cannot  be  considered  on  appeal. 

2.  Trial— By  Court— Issues  not  Passed  on. 

Where  the  facts  found  sustain  the  judgment,  it  is  immaterial  that  some  of  the  is- 
sues presented  were  not  found  upon. 

Commissioners'  decision.  In  bank.  Appeal  from  superior  court,  Bel  Norte 
county;  James  E.  Murphy,  Judge. 

Action  by  John  Malone  against  the  county  of  Del  Norte  and  L.S.P.  Marsb, 
on  an  assignment  of  a  portion  of  a  debt  due  from  the  county  to  Marsh  on  a 
contract  for  the  erection  of  a  court-house.  The  court  below  found  that  no 
valid  contract  was  made  by  the  county  for  the  erection  of  a  court-house,  for 
the  reason  that  no  notice  of  the  letting  of  the  contract  was  given ;  that  Marsh 
commenced  the  erection  of  the  building,  but  abandoned  it  on  December  29, 
1884,  and  was  paid  the  full  amount  due  him  for  work  done  up  to  that  tirab; 
that  on  September  16,  1884,  Mai'sh  was  indebted  to  plaintiff  in  the  sum  of 
S2,600,  and  agreed  that  the  county  should  pay  him  that  amount,  of  which 
facts  the  county  had  no  knowledge;  and  that  no  claim  was  ever  presented  to 
the  county  in  accordance  with  the  provisions  of  the  act  of  March  14,  1883. 
The  action  was  accordingly  dismissed,  with  costs,  and  the  plaintiff  appealed. 

jR.  Q.  Knox  and  /.  D.  If.  Chamberlin,  (P.  Reddy  and  W.  If.  Metson,  of 
counsel,)  for  appellant.  Geo.  A.  Johnson,  Atty.  Gen.,  L.  F,  Cobum,  and  L. 
F.  Cooper,  for  respondents. 

FooTE,  C.  This  action  was  brought  by  the  plaintifiP,  as  the  assignee  of  an 
indebtedness  alleged  to  be  due  by  virtue  of  a  certain  agreement,  claimed  to 
have  been  entered  into  between  the  county  of  Del  Norte  and  L.  S.  P.  Marsh, 
the  assignor,  as  a  contractor  for  the  building  of  a  court-house.  The  court  be- 
low gave  judgment  in  favor  of  the  county  of  Del  Norte,  from  which  and  an 
order  denying  a  new  trial  this  appeal  is  prosecuted.  The  argument  of  the  ap- 
pellant in  favor  of  the  reversal  of  the  judgment  and  order  seems  to  be  almt«t 
entirely  based  upon  the  proposition  that  the  evidence  is  insufficient  to  justify 
the  findings.  But  in  the  assignment  of  errors  he  simply  asserts  that  the  de* 
cision  is  against  law,  but  fails  to  specify  the  particulars  in  which  the  evidence 
is  alleged  to  be  insufficient  to  sustain  the  decision.     Therefore,  we  cannot  ex- 
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amine  the  evidence  as  it  appears  in  the  bill  of  exceptions,  and  '*must  accept 
as  conclusively  established  the  facts  set  out  in  the  findings;"  Polack  v.  Out^ 
nee,  66  Cal.  267,  5  Pac.  Hep.  229,  610.  Conceding,  without  deciding,  that 
some  of  the  issues  "are  not  found  upon,  such  issues  are  immaterial  in  view 
of  the  facts  found.  The  facts  found  sustain  the  judgment,  and  there  was  and 
is  no  necessity  to  go  further,  and  find  upon  other  issues."  Roharta  v.  Haley ^ 
65  Cal.  402,  4  Pac.  Rep.  385;  McCourtney  v.  Fortune,  hi  Cal.  617;  Porter  v. 
Woodwardt  Id.  535.  No  prejudicial  error  appearing,  we  advise  that  the  judg- 
ment and  order  be  affirmed. 

We  concur:    Belcher,  C.  C;  Hayne,  0. 

Per  Cxtriam.  For  the  reasons  given  in  the  foregoing  opinion  the  j  udgment 
and  order  istre  affirmed. 

(77  C&I.  235) 

Zirker  V,  Hughes.    (No.  12,575.) 

(Supreme  Court  of  CaUfomia.    October  28, 1888.) 

Counties— Actions  agajnst— SpuTTnio  CiiAiMs— Judgment— Res  Adjudicata. 

The  assignee  of  a  claim  against  a  county  for  $952.77  presented  it  to  the  board  of 
supervisors  for  allowance,  and  it  was  allowed  for  the  amount  of  $640.77  only.  He 
then  sued  and  recovered  judgment  upon  a  portion  of  his  original  claim.  Held,  that 
such  judgment  was  a  bar  to  further  proceedings  to  enforce  the  claim,  as  allowed  by 
the  board,  under  Laws  Cal.  18S3,  p.  313,  §  44,  allowing  suit  by  a  claimant  dissatis- 
fied with  the  amount  allowed  him,  as  such  suit  must  be  for  the  whole  amount. 

Commissioners'  decision.  In  bank.  Appeal  from  superior  court,  Merced 
county;  C.  H.  Marks.  Judge. 

Petition  by  Adolph  Zirker  for  a  writ  of  mandamus  to  compel  H.  N.  Hughes, 
auditor  of  Merced  county,  to  draw  a  warrant  upon  the  treasurer  of  Merced 
county  in  favor  of  the  petitioner.  The  petition  was  denied,,  and  the  petitioner 
appeals. 

jR.  H.  Ward  and  Frank  H.  Farrar,  for  appellant.  /.  W.  Breckinridffe, 
(Breckinridge  (&  Peck,  of  counsel,)  for  respondent. 

Hayne,  C.  Application  for  a  writ  of  mandate  against  the  auditor  of  Merced 
county  to  compel  him  to  draw  a  warrant  upon  the  treasurer  in  favor  of  peti- 
tioner for  ^640.77.  The  petitioner  was  the  holder  by  assignment  of  a  claim 
against  the  county  for  i$952.77.  This  claim  was  presented  by  him  to  the  board 
of  supervisors  for  allowance,  and  w^as  allowed  by  them  for  the  amount  which 
petitioner  claims  here,  viz.,  ^640.77,  and  no  more.  The  petitioner  then  sued 
the  county  in  the  justice's  court  for  $299.99,  (said  amount  being  a  part  of  his 
said  claim,)  and  recovered  judgment  for  that  sum  and  costs,  which  judgment 
was  paid  by  the  county.  He  then  brought  the  present  proceeding  for  a  war- 
rant for  the  $640.77,  for  which  his  original  claim  had  been  allow^.  The  de- 
fendant pleaded  the  judgment  of  the  justice's  court  as  a  bar  to  the  proceeding, 
and  the  trial  court  sustained  this  plea,  and  rendered  judgment  accordingly. 
We  think  this  was  right.  A  claimant  who  is  dissatisfied  with  the  amount  al- 
lowed him  must  sue  the  county  witliin  six  months.  Laws  1883,  p.  313,  §  44. 
The  suit  must  be  for  his  whole  claim.  It  is  an  old  and  well-settled  rule  that 
a  party  having  an  entire  demand  cannot  split  it  up  into  separate  causes  of  ac- 
tion. If  the  petitioner  could  split  his  demand  into  two  parts  he  could  split 
it  into  952  parts,  in  which  case  the  costs  alone  would  amount  at  the  rate  of 
the  suit  above  mentioned  to  over  $4,000.  If  he  undertake  such  a  course,  tha 
judgment  in  the  first  suit  is,  when  properly  pleaded,  a  bar  to  the  rest.  The 
other  matters  do  not  require  special  notice.  We  therefore  advise  that  the 
judgment  and  order  appealed  from  be  affirmed. 
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We  concur:    Belcher,  C.  C;  Foote,  C. 

Per  Curiam.    For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  affirmed. 


(77  Cal.  239) 

Vultcevich  tj.  Skinner.    (Xo.  11,124.) 
{Supreme  Court  of  California.    October  23, 1888.) 

1.  Fbauds,  Statute  of— Coxtract  for  Growing  Fruit. 

A  contract  for  the  sale  of  growing  fruit  is  not  within  the  statute  of  frauds,  and 
need  not  be  in  writing. 

2.  Trial— Instruction— Assumption  of  Pacts. 

In  an  action  for  money  alleged  to  have  been  received  to  plaintiff's  use,  but  which 
defendant  testifies  was  paid  on  a  contract  for  the  sale  of  fruit,  it  is  error  to  charge, 
in  speaking  of  the  payment,  that  ^'my  understanding  was  that  that  completed  the 
contract,  *'  as  this  instruction  assumes  the  statement  of  defendant  to  be  true. 

Commissioners'  decision.  In  bank.  Appeal  from  superior  court,  Santa 
Cruz  county;  F.  J.  McCann,  i^udge. 

Assumpsit  by  Marco  Vulicevich  against  Henry  Skinner  for  money  received 
to  plaintiff's  use.  The  jury  returned  a  verdict  for  defendant  for  damages  for 
breach  of  a  contract  on  which  the  money  was  alleged  to  have  been  paid,  and 
the  plaintiff  appeals. 

C?ias,  B.  Younger^  for  appellant.  John  Flournoy  and  Qoldshy  &  Jeter,  for 
respondent. 

Foote,  C.  This  action  was  brought  to  ijecover  the  sum  of  $600,  for  money 
claimed  by  the  plaintiff  to  have  been  received  by  the  defendant  for  the  form- 
er's use.  The  answer  admits  the  reception  of  the  money,  but  denies  that 
it  was  received  by  the  defendant  for  the  plaintiff's  use.  It  sets  up  a  claim 
that  the  plaintiff  bought  defendant's  entire  crop  of  fruit  for  the  year  1882  for 
the  sum  of  $3,000,  and  that  the  sum  of  $600  sued  for  in  the  action  by  the 
plaintiff  was  in  reality  paid  to  the  defendant  as  part  of  the  purchase  money  for 
the  crop  of  fruit;  and,  further,  it  states  that  after  this  purchase  by  the  plaintiff 
he  refused  to  receive  any  part  of  the  crop  of  fruit,  and  that  the  defendant  has 
thereby  suffered  damage  in  the  sum  of  $900.  The  cause  was  tried  by  a  jury, 
who  returned  a  verdict  in  favor  of  the  defendant  for  $600.  From  the  judg- 
ment rendered  thereon,  and  an  order  refusing  a  new  trial,  the  plaintiff  appeals. 

He  makes  the  point  that  the  crop  of  fruit  growing  upon  the  trees  and  vines 
was  real  property,  and  that  the  alleged  contract  of  sale  was  void  under  the 
statute  of  frauds  as  not  being  in  writing,  and  that  the  court  wrongfully  charged 
the  jury  upon  the  matter.  We  cannot  concur  with  this  view.  "Contracts 
for  the  sale  of  growing  periodical  crops- //-wciiw  inditstriales-^me  not  within 
the  statute  of  frauds,  and  therefore  need  not  be  made  in  writing.  After  some 
vacillation,  this  has  become  the  settled  doctrine.  Marshall  v.  Ferguson^  23 
Cal.  65."   Davis  v.  McFarlane,  37  Cal.  636. 

It  is  further  argued  in  favor  of  the  reversal  of  the  judgment  that  the  court 
in  its  charge  to  the  jury  said  in  its  third  instruction:  "My  understanding  was 
that  that  completed  the  contract. "  The  record  shows  that  the  court  had  just 
stated  the  materiality  of  the  defendant's  .claim  in  evidence  that  the  $600  was 
2)aid  him  as  a  part  of  the  purchase  price  for  the  fruit.  The  instruction  virt- 
ually assumes  this  statement  of  the  defendant  to  be  true  as  a  matter  of  fact, 
and  informs  the  jury  that  the  payment  referred  to  completed  the  contract. 
This  instruction  to  the  jury  charged  them  w^ith  respect  to  a  matter  of  fact, 
and  was  erroneous.  We  therefore  advise  that  the  judgment  and  order  Iw 
reversed,  and  the  cause  remanded  for  a  new  trial. 
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We  concur:    Bi  loiieb,  C.  C;  Haynb,  0. 

Pee  Curiam.    For  the  reasons  given  in  the  foregoing  opinion  tl:e  judg- 
ment and  order  are  reversed,  and  the  cause  remanded  for  a  new  trial. 


(77  Cal.  246) 

Fischer  !?.  Tbavblebs'  Ins.  Co.    (No.  11,475.) 

{Supreme  C(ywrt  of  California.    October  28, 1888.) 

lN8iniANOB--Acon)BNT  Instjrancb— Dbath  of  Insured  bt  Violence. 

No  recovery  can  be  had  on  an  insurance  policy  which  provides  that  the  company 
shall  not  be  liable  if  the  death  or  injury  ^may  have  been  caused  by  intentional  in- 
juries inflicted  bv  the  insured  or  any  other  person, "  where  the  insured  was  shot 
and  killed  by  a  third  person,  though  without  provocation,  and  while  peaceably  and 
lawfully  engaged  in  his  ordinary  business. 

Commissioners'  decision.  In  bank.  Appeal  from  superior  court,  Santa 
Clara  county;  F.  E.  Spencer,  Judge. 

Action  by  Pedronilla  Fischer  against  the  Travelers'  Insurance  Company  on 
an  insurance  policy.  A  demurrer  to  plaintiff's  complaint  was  sustained,  and 
she  appeals. 

/.  <S.  Wallis  and  Laine  &  Johnston^  for  appellant.  /.  H.  Camphell  and  F. 
ff.  Howards  for  respondent. 

FooTE,  C.  This  action  was  brought  by  the  plaintiff  to  recover  on  what  is 
ordinarily  denominated  an  "accident  insurance  policy."  According  to  the 
facts  set  out  in  the  complaint,  the  Insured,  who  was  the  husband  of  the  plain- 
tiff, "  while  peaceably,  lawfully,  and  quietly  engaged  in  bis  ordinary  business 
as  butcher,  in  his  office  at  Mountain  View,  in  said  county  of  Santa  Clara,'* 
was  shot  through  the  body  with  a  pistol,  without  provocation,  by  one  Greorge 
Langley,  from  which  shot  and  wound  thereby  inflicted  alone,  Fischer,  the  in- 
sured, died  in  a  few  hours.  The  complaint  was  demurred  to  as  not  stating  a 
caulie  of  action,  the  demurrer  was  sustained,  and,  the  plaintiff  declining  to 
amend,  a  flnal  judgment  was  given  for  the  defendant,  from  which  this  appeal 
is  taken.  It  is  provided  in  the  policy  involved  in  this  controversy,  among 
other  things,  that  the  company  issuing  the  policy  shall  not  be  responsible 
thereon,  if  the  death  or  injury  for  which  indemnity  is  sought  "may  have  been 
caused  by  *  *  *  intentional  injuries  inflicted  by  the  insured  or  any  other 
person."  It  is  evident  that  the  injuries  inflicted  in  this  Instance,  causing  the 
death  of  the  insured,  were  not  inflicted  by  himself;  but,  according  to  the  facts 
set  out  in  the  complaint,  were  caused  by  the  act  of  one  George  Langley,  with- 
out provocation.  We  do  not  agree  with  counsel  that  the  proviso  refers  to 
killing  in  some  brawl  which  the  insured  draws  upon  himself,  or  intentionally 
engages  in.  We  think  it  clear  that  the  word  "intentional"  refers  to  inten- 
tion on  the  part  of  the  person  inflicting  the  injury,  and  on  his  part  only.  It 
is  not  distinctly  alleged  that  there  was  such  intention  here,  and  it  might  be  a 
question  whether  or  not  the  rule  as  to  construing  pleadings  against  the  pleader 
would  cover  the  defect.  But  the  counsel  for  the  appellant  does  not  press  this 
point,  but  has  argued  the  case  upon  the  assumption  that  the  complaint  cliarges 
an  intentional  killing.  If  it  does,  the  demurrer  was  properly  sustained.  We 
therefore  advise  that  the  judgment  be  affirmed. 

AVe  concur;    Belcher,  C.  C;  Hayne,  0. 

Per  Cuiuam.  For  the  reasons  given  in  the  foregoing  opinion  the  judg* 
ment  is  aflirmed.  ^ 
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(77  Cal.  286) 

Cbescent  City  Whabf  &  Lighter  Co.  v.  Simpson  et  ah    (No.  11,649.) 
(Supreme  Court  of  California,    October  28, 1888.) 

1.  CouBTS — ^Admiralty  Jurisdiction  op  State  Courts— Injunction. 

A  state  court  has  jarisdiction  to  enjoin  the  removal  and  destruction  of  anchors, 
moorings,  and  buoys  appurtenant  to  a  wharf  on  navigable  waters ;  the  act  confer- 
ring admiralty  and  maritime  jurisdiction  on  the  United  States  district  courx  ex- 
pressly saving  ^to  suitors  in  all  cases  the  right  of  a  common-law  remedy  where  the 
oommom  law  is  competent  to  give  it.  *» 

2.  Injunction— Pleading— Allegation  of  Insolvency. 

A  complaint  for  an  injunction  which  alleees  that  irreparable  damage  is  threat- 
ened, in  that  a  part  of  a  wharf,  which  Is  real  estate,  is  about  to  be  wrongfully  taken 
away,  need  not  allege  insolvency  of  defendant. 
8.  Landlord  and  Tenant— Lease  by  Town— Authority  to  Execute. 

A  town's  authority  to  execute  a  lease  is  shown  pH/ma  fade  by  its  corporate  seal, 
affixed  to  the  lease  by  the  proper  oi&cer. 
4.  Same— Seal— Acceptance  by  Lessee. 

It  is  not  necessarv  to  the  validity  of  a  lease  that  the  lessee  affix  his  seal  thereto. 
His  acceptance  is  shown  by  claiming  under  it,  occupying  and  maintaining  the  prem- 
ises, and  paying  rent. 

Appeal  from  superior  court,  Del  Norte  county;  James  E.  Mubpht,  Judge. 

Action  by  the  Crescent  City  Wharf  &  Lighter  Company  to  enjoin  A.  M. 
Simpson,  Joseph  G.  Wall,  and  the  Crescent  City  Wharf  &  Bock  Company 
from  removing  certain  moorings  appurtenant  to  a  wharf  alleged  to  belong  to 
plaintiff,  and  for  damages.  The  court  granted  an  Injunction,  and  awarded 
damages,  and  defendants  appeal. 

Z.  F  Cooper,  L»  F,  Cobum^  and  Daniel  Titns,  for  appellants.  Wm.  H. 
H,  Hart  and  R,  G.  Knox,  {Aylett  E,  Cotton,  of  counsel,)  for  respondent. 

FooTE,  C.  This  action  was  brought  for  the  purpose  of  obtaining  an  in- 
junction against  the  defendants  restraining  them  from  taking  up  certain  moor- 
ings, alleged  to  be  tlie  property  of  plaintiff,  and  to  recover  damages  for  the  re- 
moval of  certain  of  said  moorings.  The  court  below  granted  an  injunction  as 
to  the  removal  of  some  of  the  moorings,  and  as  to  portions  of  others,  and 
awarded  damages  in  the  sum  of  $100  for  the  taking  away  of  a  buoy  and  an- 
chor belonging  to  a  mooring  of  the  plaintiff.  Erom  the  judgment  and  an  or- 
der denying  a  new  trial  the  defendants  have  appealed.  Their  first  point  is 
tliat  the  court  below  should  have  sustained  their  demurrer  to  the  complaint, 
because,  as  they  allege,  that  tribunal  had  no  jurisdiction  of  the  action,  and 
that  the  complaint  did  not  state  facts  showing  any  equities,  and  was  ambigu- 
ous and  uncertain.  The  facts  set  out  in  the  complaint  appear  to  be,  among 
others:  That  the  plaintiff  had  leased  from  the  proper  authorities  of  the  town 
of  Crescent  City  a  certain  portion  of  the  waterfront  of  that  place,  on  naviga- 
ble waters,  upon  which  had  been  built  and  was  being  maintained  by  the 
plaintiff  a  wharf  used  for  the  unloading  and  loading  of  ships  and  other  water- 
craft;  that  in  connection  with  the  wharf,  and  as  necessary  and  appurtenant 
to  it,  the  plaintiff  had  in  its  possession  and  under  its  control  certain  moorings, 
anchors,  and  buoys  which  were  affixed  and  attached  to  the  ground,  earth,  and 
rock  constituting  the  bottom  of  the  bay  or  navigable  waters  where  the  wharf 
was  erected;  that  such  moorings,  anchors^  and  buoys,  in  "annexion"  with 
the  wharf,  were  in  daily  use  by  the  plaintiff,  and  that  the  wharf  could  not  be 
utilized  without  them;  that  the  defendants  wrongfully  and  maliciously  re- 
moved one  of  the  anchors,  moorings,  and  buoys,  and  threaten  to  and  would 
remove  the  rest  of  them  unless  they  should  be  enjoined  from  so  doing;  that 
the  injury  already  done  amounted  to  the  sum  of  $15,000,  and  that  the  injury 
threatened  could  not  be  estimated,  and  was  irreparable. 

Upon  this  state  of  facts  we  think  there  can  be  no  doubt  but  that  the  state 
court  had  jurisdiction.  Conceding,  for  the  purposes  of  the  case,  that  the  federal 
court  would  have  jurisdiction  of  such  a  case,  the  state  court  has  concurrent  ju- 
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risdiction;  the  action  being  in  personam.  Hen.  Adm.  p.  89,  §  19;  The  Lotta- 
wanna^  21  Wall.  558.  The  act  conferring  admiralty  and  maritime  j  urisdiction 
on  the  United  States  district  court  expressly  saves  "to  suitors  in  all  cases  the 
right  of  a  common-law  remedy  where  the  common  law  is  competent  to  give  it. " 

We  do  not  think  that  the  objection  based  upon  the  alleged  uncertainty  or 
ambiguity  of  the  statements  of  the  complaint  is  well  taken. 

It  is  further  contended  that  the  complaint  was  defective  iu  not  alleging  the 
insolvency  of  the  defendants.  Yet  it  stated  that  irreparable  damage  was 
threatened  in  this:  That  a  part  of  the  wharf  which  is  real  estate  was  about 
to  be  wrongfully  taken  away,— that  is,  the  inheritance  was  threatened  to  be 
removed,  and  a  trespass  threatened  in  the  nature  of  waste.  When  such  facts 
are  alleged  in  a  complaint,  it  is  not  necessary,  in  order  to  obtain  an  injunc- 
tion, to  allege  the  insolvency  of  the  defendant.  Richards  v  Bower,  64  Cal. 
63.  The  demurrer  was  therefore  properly  overruled.  It  is  further  claimed 
by  the  appellants  that  the  judgment  should  be  reversed,  because,  as  is  as- 
serted, the  lease  under  which  the  plaintiff  held  was  improperly  admitted  in 
evidence,  for  the  reason  that  the  officers  had  no  authority  to  execute  it.  But 
the  corporate  seal  appears  to  have  been  affixed  by  the  proper  officer,  and  that 
is  sufficient  prima  fa/^ie  to  show  the  authority.  Association  v.  Btistament^, 
52  Cal.  192.  It  was  not  necessary  to  the  validity  of  the  lease  that  the  lessee 
should  affix  his  seal  thereto.  His  acceptance  was  abundantly  shown  by  claim- 
ing under  it,  and  occupying  and  maintaining  the  wharf  and  its  appurte- 
nances, and  paying  rent.  The  other  points  made  are  without  merit;  and,  no 
prejudicial  error  appearing  in  the  record,  we  advise  that  the  judgment  and 
order  be  affirmed. 

We  concur:    Belcheb,  0.  C. ;  Hayne,  0. 

Pj£B  Gubiam.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 


(77  Cal.  250) 

OAMPBeLL  et  al.  v.  Walls.     (No.  11,411.) 

{Supreme  Court  of  California.    October  28, 1888.) 

Appbal— Review — ^Presumptions. 

Where  the  transcript  shows  no  evidence  on  the  subject  of  the  alleged  erroneous 
rulings,  the  presumption  is  that  they  were  correct. 

Commissioners'  decision.  In  bank.  Appeal  from  superior  court.  Lake 
county;  Rodney  J.  Hudson,  Judge. 

Action  to  recover  possession  of  a  lot  of  land,  brought  by  Uharles  Campbell 
and  others  against  Benjamin  Walls.  Judgment  for  defendant,  and  plaintiffs 
appeal. 

B.  W.  Britt,  for  appellants.  A,  E,  Noel,  (R,  W.  Crump,  of  counsel,)  for 
respondent. 

Belcher,  C.  C.  The  plaintiffs  brought  this  action  to  recover  the  posses- 
sion of  a  lot  of  land  situated  in  the  town  of  Lower  Lake,  in  Lake  county,  and 
described  in  tlieir  complaint  as  "commencing  at  the  north-west  corner  of 
Jdain  and  Mill  streets.  In  said  town  of  Lower  Lake,  and  running  thence  north, 
along  Mill  street,  160  feet;  thence  west  16  feet;  thence  south,  along  the  east 
line  of  lot  2,  in  block  2,  in  said  town,  160  feet,  to  Main  street;  thence  east  16 
feet,  to  place  of  beginning."  The  defendant,  by  his  answer,  denied  the  plain- 
tiff's ownership  of  the  lot,  and  set  up  title  in  himself.  The  court  below  found 
that  the  plaintiffs  were  not  the  owners  or  entitled  to  the  possession  of  the  lot, 
and  gave  judgment  for  the  defendant;  from  which,  and  from  an  order  deny- 
ing them  a  new  trial,  plaintiffs  appealed.  It  is  claimed  for  the  appellants  that 
the  findings  were  not  justified  by  the  evidence,  and  this  is  the  only  question 
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presented  for  review.  The  plaintiffs  deraigned  their  title  through  a  deed 
.made  to  Jonathan  H.  Campbell,  their  father,  in  April,  1869.  That  deed  wiis 
made  by  the  admitted  owner  of  the  disputed  and  adjacent  property,  and  de- 
scribed the  land  conveyed  as  a  lot  in  the  town  of  Lower  Lake,  "commencing 
on  Main  street  at  the  south-west  corner  of  lot  No.  2,  in  block  No.  2,  in  said 
town;  running  thence  east  16  feet,  to  Mill  street;  thence  north,  with  Mill 
street,  160  feet;  thence  west  16  feet,  to  the  north-west  corner  of  said  lot  No. 
2,  in  block  No.  2,  in  said  town;  thence  south  160  feet,  to  the  place  of  begin- 
ning." They  also  introduced  in  evidence  a  plat  of  the  town  of  Lower  Lake, 
taken  from  the  olfice  of  the  county  recorder,  and  proved  that  it  had  been  in 
that  office  for  more  than  four  years,  and  was  the  only  plat  of  the  town  to  be 
found  there.  The  plat  showed  that  block  No.  2  was  bounded  on  the  east  by 
Mill  street,  and  on  the  south  by  Main  street,  but  did  not  show  the  location  or 
size  of  lot  No.  2,  or  that  any  part  of  the  block  had  ever  been  designated  as 
lot  No.  2.  In  support  of  his  claim  of  title  to  the  disputed  premises,  the  de- 
fendant introduced  in  evidence  a  grant,  bargain,  and  sale  deed,  made  by  Jon- 
athan H.  Campbell  to  one  Charles  Cor  urn,  in  June,  1868,  conveying  a  lot  in 
the  town  of  Lower  Lake,  described  on  a  plat  or  survey  of  the  town  "as  the 
east  part  of  lot  2,  in  block  2,  according  to  said  survey,  as  follows,  to-wit: 
Commencing  at  t^e  south-east  corner  of  said  lot  2,  of  block  2;  thence  west  60 
feet,  (exclusive  of  the  public  road  on  the  east  side  of  said  lot;)  thence  north 
from  the  section  line  160  feet;  thence  east  60  feet;  thence  south  160  feet,  to 
the  section  line  between  sections  2  and  11,  to  place  of  beginning."  This  deed 
was  acknowledged  and  recorded  on  the  day  of  its  date.  Defendant  also  in- 
troduced a  deed  from  Corum  to  himself  made  in  July,  1876.  and  conveying 
the  same  premises.  The  plaintiff  objected  to  both  of  tiiose deeds  on  the  ground 
that  they  did  not  embrace  the  premises  in  suit;  but  the  court  overruled  the 
objection  and  admitted  them  in  evidence.  It  is  said  in  the  brief  filed  for  ap- 
pellants that  the  demanded  premises  lie  between  lot  2  and  the  east  line  of  the 
block;  and  that  the  points  in  the  Cfills  of  the  deed,  under  which  his  clients 
claim  title,  described  as  "the  south-west  corner  of  lot  No.  2,"  and  "the  north- 
west corner  of  said  lot  No.  2,"  should  have  been  described  as  the  south-east 
and  north-east  corners  of  the  lot,  and  that  the  descriptions  found  in  the  deed 
were  probably  written  by  mistake.  On  the  other  hand,  it  is  said  in  the  brief 
for  respondent  that  lot  2  covers  all  of  the  south-eastern  quarter  of  the  block. 
Now,  if  the  respondent  is  right  in  iiis  statement  as  to  the  location  of  lot  2, 
it  is  evident  that  the  demanded  premises  were  included  in  the  deed  from  Camp- 
bell to  Corum,  and  that  when  Campbell  received  his  deed  in  1869  the  title  to 
the  property,  if  conveyed  by  that  deed,  at  once  vested  in  Corum,  his  former 
grantee,  and  is  now  vested  in  respondent.  Turning  to  the  transcript,  we  6nd 
no  evidence  upon  the  subject  of  these  statements,  and  nothing  from  which  we 
can  determine  as  to  which  statement  is  true.  But  the  burden  is  cast  upon  an 
appellant  to  show  by  the  record  affirmatively  and  clearly  that  error  was  com- 
mitted by  the  trial  court;  and,  in  the  absence  of  such  showing,  the  presump- 
tion is  that  the  rulings  of  the  court  were  correct  and  its  action  proper.  We 
find  nothing  in  this  record  to  justify  us  in  saying  that  the  court  below  clearly 
erred  in  reaching  its  conclusions.  If  such  evidence  was  given,  it  should  have 
been  brought  up  in  the  transcript.  Not  being  there,  the  loss,  if  any,  must 
be  borne  by  the  appellants.  We  therefore  advise  that  the  judgment  and  or- 
der be  affirmed. 

We  concur:    Foote,  C. ;  Hayne,  C. 

Per  Curiam.    For  the  resisons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 
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(77  Cal.  257) 

BvsLiKG  V.  Thompkins-    (No.  11,747.) 
i8uprern4i  C<mrt  of  Calif  omia.    October  28, 1888.)  • 

1.  Public  Linds—Titlb  Debhtbi)  from  Sta.tb— Privity  of  Titlb. 

Defendant  settled  on  certain  land,  dalming  it  belonged  to  the  United  States,  two 
years  after  plaintiff  had  made  application  to  purchase  it  from  the  state,  which 
claimed  it  as  school  land.  Defendant  offered  to  enter  the  land  under  the  United 
States  homestead  law,  but  the  register  refused  the  entry,  and  informed  him  that  the 
land  was  not  subject  to  entry.  Def  endafht  alleged  tbat  he  was  misled  by  such  state- 
ment, and  prevented  from  prosecuting  his  claim  at  that  time,  but  did  not  excuse 
his  subsequent  delay  of  15  years.  Held,  that  defendant  was  not  in  such  privity 
with  the  utle  of  the  United  States  as  would  enable  him  to  attack  a  patent  from  the 
state. 

8.  Ejectment— Pleading— Descriptio  Person-*. 

A  complaint  in  ejectment  entitled  ^'B.  B.  Administrator  of  the  Estate  of  W.  B., 
deceased, "  and  alleging  ownership  and  right  of  possession  in  plaintiff,  containing 
no  allegations  respecting  his  representative  character,  is  not  demurrable  for  ambi- 
guity, or  uncertainty ;  but  the  omission  of  the  word  "as"  renders  the  words  added 
to  tne  title  descHptio  personce,  and  the  action  is  by  plaintiff  in  his  individual  ca- 
pacity. 

8.  Same— Title  to  Support— Patent  to  Grantee  in  Rbprbsentativb  Capacity. 

One  suing  in  his  individual  Capacity  is  entitled  to  recover  on  a  patent  issued  to 
him  in  a  representative  capacity. 

In  bank.  Appeal  from  superior  coart,  Santa  Cruz  county;  P.  J,  McCann, 
Judge. 

■   Ejectment  by  Benjamin  Burling  against  Daniel  D.  Thompkins.    Judgment 
for  plaintiff,  and  defendant  appeals. 

W,  2>.  Storey  and  Z.  N.  Qoldsby,  for  appellant.  Mesick  <&  Maanvell,  for 
respondent. 

Pateiison,  J.  Ejectment.  In  the  title  of  the  cause  the  plaintiff  is  styled 
"Ben  iihin  Burling,  Administrator  of  the  Estate  of  William  Burling,  de- 
ceasL^l. "  The  complaint  contains  no  allegations  respecting  his  representative 
character,  being  in  the  ordinary  form,  alleging  ownership  and  right  of  pos- 
session in  the  plaintiff.  To  this  complaint  the  defendant  filed  a  demurrer, 
which  was  overruled.  The  ground  of  demurrer  is  that  it  cannot  be  ascertained 
from  the  complaint  whether  the  plaintiff  is  suing  as  administrator  in  his  rep- 
resentative capacity,  or  as  an  individual  in  his  own  right.  The  words  quoted 
created  no  uncertainty  or  ambiguity.  If  words,  showing  simply  the  official 
capacity  of  the  party,  are  added  directly  to  his  name  in  the  title  of  the  cause, 
as  in  the  case  at  bar,  without  the  word  "as,"  they  will  be  regarded  as  a  mere 
descriptio  pei'sona'.  The  allegations  of  the  complaint  show  whether  the  action 
is  brought  by  or  against  a  person  en  autre  droit.  People  v.  Soughtaling,  7 
Cal.  350;  Bank  v.  Van  Rensselaer,  6  Hill,  241. 

The  answer  denies  generally  and  specifically  all  of  the  allegations  of  the 
complaint;  pleads  in  bar  of  the  cause  of  action  set  up  in  the  complaint  the 
provisions  of  sections  318,  319,  343,  Code  Civil  Froc;  and,  for  a  further  an- 
swer, equitable  defense,  and  cross-complaint,  alleges  that  prior  to  the  month 
of  August,  in  the  year  1868,  one  Bennett  settled  upon  the  land  in  controversy, 
and  made  valuable  improvements  thereon,  claiming  the  right  to  occupy  the 
same  as  a  homestead  under  the  laws  of  the  United  States;  that  while  the  land 
was  so  occupied  by  Bennett — February,  1870 — defendant  purchased  his  im- 
provements and  possessory  right,  and  immediately  moved  upon  the  land,  and 
has  continued  to  occupy  the  same  with  his  family  ever  since,  claiming  and 
holding  the  same  for  tlie  purpose  of  settlement  and  cultivation  as  a  homestead 
under  the  homestead  laws;  that  the  land  in  controversy  was  listed  to  the  state 
of  California  as  land  in  lieu  of  school  lands  under  the  laws  of  the  United  States, 
on  or  about  November  15, 1871;  that  there  was  no  basis  for  the  listing  of  said 
land  to  the  state  of  California,  there  being  no  sixteenth  or  thirty-si:tth  section 
in  lieu  of  which  the  lands  in  controversy  were  listed  and  taken  by  said  state; 
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that  in  August,  1868,  while  Bennett  was  in  possession  of  the  land,  William 
Burling  made  application  to  purchase  the  land  under  the  laws  of  the  state,  and 
falsely  and  fraudulently  made  affidavit  that  the  land  was  not  occupied  by  any 
other  person  than  himself,  and  that  there  were  no  improvements  except  his 
own  on  the  land,  nor  was  there  any  claim  to  said  land  adverse  to  his  own; 
that  Burling  died  in  July,  1877 ;  that  on  the  30th  of  March,  1878,  tlje  heirs  of 
said  William  Burling,  deceased,  received  a  patent  for  said  land  from  the  state 
of  California,  which  was  baaed  upon  the  false  and  fraudulent  application  above 
referred  tu;  that  when  said  patent  was  issued  the  state  had  no  title  to  the 
land,  the  same  having  failed  by  reason  of  the  erroneous  and  baseless  listing 
above  mentioned;  that  all  the  right,  title,  and  interest  that  plaintiff  has  is  de- 
rived from  and  rests  upon  said  pretended  patent  of  the  state;  tliat  William 
Burling  never  occupied  the  land,  nor  any  part  thereof;  that  in  the  year  1870, 
while  he  was  in  possession  of  the  land,  defendant  went  to  the  United  States 
land-oflace,  and  offered  to  matce  the  proper  application  to  enter  the  land  under 
the  homestead  laws,  and  to  pay  the  fee  required  in  such  cases,  but  the  register 
of  the  land-office  refused  to  permit  him  to  make  such  application,  and  informed 
him  that  the  land  was  not  subject  to  entry  under  said  homestead  laws,  and 
that  defendant  was  misled  by  said  statement,  and  was  thereby  prevented 
from  prosecuting  his  homestead  claim  at  that  time;  that  the  defendant  still 
continues  to  claim  the  land  as  a  liomestead  under  said  homest'Cad.  laws,  and 
was  about  to  take  proper  steps  to  assert  and  perfect  his  claim  when  this  ac- 
tion was  commenced,  and  will  do  so  as  soon  as  possible;  that  the  land  now  is, 
and  was  at  the  time  that  this  action  was  commenced,  public  land  of  the  United 
States,  and  subject  to  entry  under  the  homestead  Laws,  but  for  the  pretended 
title  resting  upon  said  frandulent  application.  The  demurrer  to  this  cross- 
complaint,  on  the  ground  that  said  complaint  does  not  state  facts  sufficient  to 
constitute  any  defense  or  any  cause  for  affirmative  relief,  was  sustained  and 
leave  given  by  the  court  to  amend,  but  no  amendment  was  made. 

We  think  the  demurrer  was  properly  sustained.  The  facts  alleged  fail  to 
show  that  defendant  is  in  such  privity  with  the  paramount  source  of  title  as 
to  authorize  him  to  attack  the  validity  of  the  patent.  The  cases  are  somewhat 
divergent  upon  the  question  as  to  what  constitutes  such  privity  with  the  title 
of  the  United  States  as  will  enable  a  party  to  attack  a  patent  collaterally,  but 
we  think  no  case  can  be  found — certainly  no  case  has  been  cited — which  ex- 
tends the  privilege  so  far  as  it  is  sought  to  be  exercised  herein.  The  defend- 
ant went  upon  the  land  in  1870,  two  years  after  Burling  made  bis  application 
to  purchase  from  the  state.  In  the  same  year  he  made  his  offer  to  enter  the 
land  under  the  homestead  laws,  and  pay  the  fee  required  in  such  cases.  It  is 
alleged  that  the  register  then  refused  to  permit  the  defendant  to  make  such 
entry,  and  informed  him  that  the  land  was .  not  subject  to  entry  under  the 
homestead  laws.  This  is  followed  by  an  allegation  that  the  defendant  was 
misled  by  said  statement,  and  was  thereby  prevented  from  prosecuting  his 
homestead  claim  at  that  time.  There  is  nothing  to  show  why  an  application 
was  not  made  at  some  subsequent  time, — no  excuse  for  the  delay  of  15  years 
which  occurred  between  that  date  and  the  time  of  the  commencement  of  this 
action.  In  all  the  cases  cited  by  appellant  except  one,  (HoUinshead  v.  Simms, 
51  Cal.  158,)  the  parties  claiming  the  right  to  attack  the  validity  of  the  patent 
had — where  it  was  in  their  power  so  to  do — filed  a  declaration  in  the  United 
States  land-office.  This,  of  course,  was  sufficient  to  connect  them  with  the 
paramount  source  of  title.  In  Holliiishead  v.  Simms,  the  court  said:  "Nor 
does  Simms  seem  to  have  been  lacking  in  diligence  in  the  assertion  of  bis 
claim."  That  cannot  be  said  of  the  defendant  herein.  In  Kile  v.  Tubbs,  28 
Cal.  443,  it  appeared  that  the  plats  of  the  United  States  surveys  had  not  been 
sent  to  the  land-office.  It  was  therefore  out  of  the  power  of  the  defendant  to 
file  his  notice  of  claim  to  pre-emption,  and  the  court  held  that,  having  done 
all  in  his  power,  the  defendant  lost  no  rights  acquired  under  the  pre-emption 
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laws.  The  defendant  does  not  claim  to  have  any  privity  with  the  state.  We 
think  that  the  refusal  of  the  register  of  the  United  States  land-office  to  allow 
him  to  make  proper  application  and  pay  the  fee  required  does  not,  under  the 
circumstances,  establish  any  privity  with  the  United  States.  If  the  land  at 
the  time  such  offer  was  made  was  subject  to  entry,  the  refusal  of  the  register 
to  allow  him  to  enter  the  land  could  not  have  prevented  him  from  prosecuting 
his  homestead  claim,  because  the  defendant  had  a  remedy  by  appeal,  which 
would  have  placed  him  in  privity  with  the  paramount  source  of  title.  In  sup- 
port of  the  propositions  discussed  we  cite  the  following  authorities:  Moore 
V.  Wilkim^m,  13  Cal.  478;  Doll  v.  Meador,  16  Cal.  295;  Burrell  v.  Haw,  40 
Cal.  373;  Damrell  v.  Meyer,  Id.  166;  Bank  v.  Hunes,  50  Cal.  202;  Thomas 
v.  Lawlor,  53  Cal.  405;  Kenlfleld  v.  Hayes,  hi  Cal.  411. 

Section  2  of  the  act  of  congress  of  March  1, 1877,  provides  that,  "if  there  be 
no  such  sixteenth  or  thirty-sixth  section,  and  the  land  surveyed  therefor  shall 
be  held  by  an  innocent  purchaser  for  a  valuable  considerationr  such  purchaser 
shall  be  allowed  to  prove  such  facts  before  the  proper  land-office,  and  shall  be 
allowed  to  purchase  the  same  at  $1.25  per  acre.  *  *  *"  Under  this  pro- 
vision, conceding  that  the  state  patent  is  void  for  the  reason  that  the  state  had 
no  title  as  alleged  by  the  defendant,  the  plaintiff  had  a  preferred  right  to  pur- 
chase from  the  United  States,  unless,  after  knowledge  of  the  facts,  he  neg- 
lected to  furnish  the  proof  and  make  the  payment  required  by  the  act.  The 
patent  is  valid  upon  its  face.  It  provides  that  "the  United  States  of  America, 
in  consideration  of  the  premises,  and  in  conformity  with  the  several  acts  of 
congress  in  such  case  made  and  provided,  have  granted  unto  the  said  Benjamin 
L.  Burling,  administrator,  and  to  his  successors,  the.  said  tract. above  de- 
scribed." The  plaintiff  was  not  called  upon  to  support  the  validity  of  his 
patent  with  proof  of  the  fact  that  it  had  been  issued  to  him — if  such  be  the 
fact — under  the  provisions  of  section  2,  supra.  It  devolved  upon  the  defend- 
ant to  allege  and  to  show  that  under  no  circumstances  were  the  officers  of  the 
land  department  authorized  in  issuing  the  patent  to  the  plaintiff.  Speaking 
of  the  power  of  the  land  department,  and  the  conclusiveness  of  its  patents,  Mr. 
Justice  Ftbld,  in  Smelting  Co.  v.  Kemp,  104  U.  S.  646,  said:  '*The  doctrine 
as  to  the  regularity  and  validity  of  its  [the  land  department's]  acts,  where  it 
.  has  jurisdiction^  goes  so  far  that  if,  in  any  circumstances  under  existing  law, 
a  patent  would  be  held  valid,  it  will  be  presumed  that  such  circumstances  ex- 
isted." 

It  is  contended  by  the  appellant  that,  if  the  designation  of  the  plaintiff  as 
administrator,  etc.,  in  the  caption  of  the  complaint,  be  merely  desoriptio  per- 
sonas,  then  the  plaintiff,  having  sued  in  his  individual  capacity,  is  not  entitled 
to  recover  upon  a  patent  issued  to  him  in  his  representative  capacity.  The 
legal  title  was  vested  in  Burling  by  the  patent,  and  entitled  him  to  a  recovery 
in  this  action.  Whether  this  legal  title  was  held  in  trust  for  others  is  not  a 
proper  subject  for  inquiry  in  this  case.  Boruis  v.  Hickman,  82  Cal.  202.  The 
matters  we  have  discussed  cover  all  the  points  made  by  the  appellant  under 
his  assignments  of  errora,  and  it  is  therefore  unnecessary  to  notice  them  fur- 
ther.   Judgment  and  order  affirmed. 

We  concur:    Seabls,  C.  J.;  MoFarland,  J.;  Shabpstein»  J.;  Thobn* 

TON,  J. 

(77  CaL  220)  ^— — 

In  re  Cook's  Estate.    (No.  12,200.) 
(I^preme  Court  of  California.    October  28, 1888.) 
1.  DivoRC*— Rbndition  of  Judgment— Entry  after  Death  of  Pi*aintif». 

The  rendition  and  entry  in  the  minutes  of  a  judgment  of  divorce  on  default,  with- 
out findings,  are  effectual  to  dissolve  the  marriage  from  the  time  thereof :  and  the 
entry  of  tbe  judgment  nunc  pro  tunc  after  plaintiff's  death,  on  petition  of  her  sec- 
ond husband,  without  notice  to  the  divorced  husband,  is  not  error.  Reversing  17 
Pao.  Bep.  92& 
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2b  Executors  Lsiy  Administrators — ^Pbtitiow  fob  Distribution  and  Accouxtino. 
•     It  is  improper  to  include,  in  a  petition  for  final  distribution  of  a  decedent's  estate, 
a  prayer  for  an  accounting  against  one  who  is  alleged  to  have  come  to  the  possession 
of  property  of  the  estate,  and  not  to  have  accounted  for  it. 

Thornton,  J. ,  dissenting. 
The  report  of  the  case  on  the  original  hearing  will  be  found  in  17  Pac.  Rep. 

"     ff.  C.  McPike  and  James  M.  Seawall,  for  appellant     Tilden  iSs  TildeUf 
Eugene  N.  Deuprey,  L,  M,  Hoefier,  and  James  G,  Carson,  for  respondents. 

MoFablakd,  J.  After  a  more  mature  consideration  of  this  appeal,  upon 
rehearing,  we  are  satisfied  that  the  court  below  was  in  error,  and  that  the 
decree  appealed  from  must  be  reveraed.  The  appeal  is  taken  by  AVilllam  E. 
Miller,  assignee  of  William  W.  Richards,  from  a  decree  of  distribution,  by 
which  the  estate  of  the  deceased  was  distributed,  one-half  to  her  mother,  Mary 
A.  Strasberger,  and  the  other  half  to  Theodore  T.  Cook,  who  was  adjudged  to 
be  the  surviving  husband  of  the  deceased.  As  the  deceased  left  no  issue  or 
father,  one-half  of  her  estate  went  to  her  mother  and  the  other  half  to  her 
surviving  husband;  and  the  question  to  be  determined  was  whether  the  said 
Theodore  T.  Cook,  or  the  said  William  W.  Richards,  was  such  surviving  hus- 
band. Upon  the  trial  of  this  issue.  Cook  proved  that  he  was  married  to  the 
deceased  (whose  maiden  name  was  Emma  Strasberger)  on  the 26th  day  of  De- 
cember, 1873.  It  was  alleged  and  claimed  on  the  part  of  said  Richards  and  his 
assignee,  Miller,  that  the  deceased  was  divorced  from  said  Cook;  that  after- 
wards, on  May  80, 1880,  she  was  legally  married  to  the  said  Richards,  and  that 
Richards,  from  the  date  last  named,  was,  and  continued  to  be,  herla^'ful  hus- 
band until  her  death.  To  maintain  this  issue  on  his  behalf.  Miller  offered  in 
evidence  a  certain  judgment  roll,  duly  authenticated.  To  the  introduction  of 
this  judgment  roll  Cook  objected  upon  the  grounds  that  the  decree  of  divorce 
therein  contained  was  entered  on  petition  of  said  Richards,  who  was  a  stranger 
to  the  record;  '*that  there  is  no  foundation  for  the  same,  and  that  it  is  not  a 
decree;"  that  it  was  entered  after  the  death  of  the  plaintiff  to  the  action,  and 
without  notice;  that  there  were  no  findings  to  support  it;  and  that  the  papers 
constituting  the  judgment  roll  are  immaterial,  irrelevant,  and  incompetent. 
The  court  sustained  the  objections,  and  appellant  excepted.  The  appellant 
then  offered  to  prove  the  marriage  of  the  deceased  to  Richards  after  the  alleged 
divorce,  and  the  assignment  by  the  latter  of  all  his  right  and  interest  in  the 
estate  in  California  and  in  the  hands  of  the  administrator  to  Miller.  This 
offer  was  objected  to  upon  substantially  the  same  grounds  as  above  stated,  and 
the  objection  was  sustained.  These  two  rulings  are  assigned  as  error,  and 
present  the  point  involved. 

The  judgment  roll  offered  in  evidence  shows,  substantially,  these  things: 
The  deceased,  Emma  Cook,  commenced  an  action  in  March,  1880,  in  the 
superior  court  of  San  Francisco  against  the  said  Theodore  T.  Cook,  to  obtain 
a  divorce.  The  complaint  was  sufiicient  in  form  and  substance,  and  averred 
willful  neglect  as  the  cause  of  action.  Summons  was  duly  issued  March  20, 
1880,  and  was  personally  served  on  the  defendant  on  the  same  day  in  the  city 
and  county  of  San  Francisco.  The  defendant  not  answering  or  appearing, 
default  was  entered  against  him  on  the  6th  of  April,  1880.  The  decree 
contained  in  said  judgment  roll  was  entered  on  the  8th  day  of  September,  1885, 
nunc  pro  tunc,  as  of  the  23d  day  of  April,  1880.  It  recites  that  the  action 
came  on  regularly  for  hearing  on  the  6tli  of  April,  1880;  that  the  issuance 
and  service  of  the  summons  and  the  default  of  defendant  appearing,  the  case 
was  referred  to  F.  W.  Lawler,  a  referee,  to  take  proof  of  all  the  material  alle- 
gations, and  report  the  same  to  the  court;  and  tliat  said  referee  made  his  re- 
port. The  said  decree  proceeds  as  follows:  "The  report  of  said  referee  having 
been  finally  filed  in  this  action,  and  this  action  having  been  finally  submitted 
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on  the  23d  day  of  April,  A.  D.  1880,  and  this  court  having  then  fully  consid- 
ered the  same,  and  ordered  that  a  decree  be  entered  therein  in  favor  of  said 
plaintiff  dissolving  the  bonds  of  matrimony,  tlien,  on  8aid28d  day  of  April,  A. 
D.  1880,  and  theretofore  existing  between  the  said  plaintiff,  Emma  Cook,  and 
the  said  defendant,  Theodore  T.  Cook,  on  the  ground  of  willful  neglect,  which 
said  judgment  of  said  court  was  duly  rendered  in  open  court  by  this  court  on 
said  23d  day  of  April,  A.  D.  1880,  and  then  and  there  entered  in  the  minutes 
of  said  court;  and  this  court,  upon  petition  of  William  W.  Richards,  Died 
herein  on  the  4th  day  of  September,  A.  D.  1885,  having  on  the  7th  day  of  Sep- 
tember, 1885,  ordered,  adjudged,  and  decreed  that  the  said  decree  of  divorce 
ordered  by  said  judgment  of  said  court  to  be  entered  in  favor  of  said  plaintiff 
as  aforesaid,  on  said  23d  day  of  April,  A.  D.  1880,  be  forthwith  entered  by  the 
clerk  of  this  court  nunc  pro  tunc  as  of  said  23d  day  of  April  A.  D.  1880,  and 
that  the  judgment  roll  in  this  action  be  forthwith  made  and  tiled  by  the  clerk 
of  this  court  ntmo  pro  tunc  as  of  said  23d  day  of  April,  A.  D.  1880, — it  is  now, 
tlierefore,  considered,  ordered,  adjudged,  and  decreed  by  this  court,"  etc. 
The  decree  then  proceeds  to  dissolve  the  bonds  of  matrimony  between  the  par- 
ties as  of  April  23,  A.  D.  1880.  The  deceased,  Emma  Cook,  who  was  the 
plaintiff  in  said  action,  died  in  the  month  of  November  A.  D.  1883,  and,  of 
course,  was  not  living  at  the  date  of  the  entry  of  this  decree.  And  counsel 
for  respondent  contends — First,  that  the  action  taken  by  the  court  on  April 
23, 1880,  and  recited  in  said  decree,  was  not  in  any  sense  or  for  any  purpose 
a  judgment,  and  had  no  effect  whatever  upon  the  marriage  relations  of  the 
parties;  and,  second,  that  the  decree  of  September,  1885,  was  of  no  avail,  be- 
cause at  the  time  of  its  entry  one  of  the  parties  was  dead. 

The  deceased,  no  doubt,  considered  that  she  was  divorced  on  April  23, 1880, 
and  could  lawfully  enter  into  a  second  marriage.  It  is  averred  in  the  petition 
of  Richards  that  the  said  Theodore  T.  Cook  also  entered  into  a  second  marriage 
before  the  death  of  the  deceased,  and,  although  there  is  no  proof  on  that  sub- 
ject in  the  record,  yet  it  may  be  fairly  presumed,  from  his  apparent  acquies- 
cence in  the  second  marriage  of  the  deceased  until  after  her  death,  that  he  also 
supposed  that  a  divorce  had  taken  place,  and  that  he  could  lawfully  marry 
again  if  he  so  elected.  If,  therefore,  the  question  here  presented  were  a  doubt- 
ful one,  the  leaning  of  the  court  should  be  in  favor  of  the  validity  of  the  sec- 
ond marriage,  and  against  the  implication  of  bigamy.  We  think,  however, 
that  former  decisions  of  this  court  have,  with  sufiicient  clearness,  solved  the 
problem  here  involved  against  the  contention  of  respondent.  In  those  decis- 
ions a  plain  distinction  is  established  between  the  rendition  of  judgment  and 
its  entry  in  the  judgment-book.  In  Gray  v.  Palmer,  28  Cal.  416,  the  question 
was  wiiether  an  appeal  from  a  judgment  had  been  taken  in  time, — the  statute 
then  requiring  the  appeal  to  be  taken  within  one  year  after  "the  rendition  of 
the  judgment. "  In  that  case  the  judgment  had  been  rendered  more  than  two 
months  before  it  had  been  entered  by  the  clerk;  and  the  appeal  had  been  taken 
within  a  year  after  the  entry,  but  not  witliin  a  year  after  the  rendition,  and 
the  court  held  that  the  appeal  was  too  late.  Justice  Sawyer,  in  delivering 
the  opinion  of  the  court,  says:  "After  a  careful  review  of  these  and  other  sec- 
tions of  the  practice  act,  we  cannot  resist  the  conclusion  that  the  terms  *  ren- 
dition' and  'entry'  are  used  in  different  senses,  and  to  express  the  idea  ap- 
propriate to  those  words,  respectively;  and  that  there  is  a  rendition  of  a  judg- 
ment before  it  is  actually  entered  in  the  judguient-book.  Different  stages  of 
the  proceeding  are  recognized  by  the  statute  as  initial  points  from  which  other 
proceedings  may  be  taken,  or  other  rights  acquired.  Thus  the  right  of  appeal 
attaches,  and  the  time  for  taking  it  commences  to  run,  £rom  the  rendition  of  the 
judgment  by  the  court ;  the  right  to  issue  execution  from  the  time  of  the  entry 
of  the  judgment  rendered ;  and  the  judgment  lien  upon  real  estate  attaches  from 
the  docketing  of  the  judgment  rendered  and  entered."  And  again:  "Upon  the 
construction  given  by  us  there  are  not  two  final  judgments,  as  is  argued  by 
v.l9p.no.l3— 28 
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appellant.  The  clerk  enters  the  judgment  rendered  by  the  court.  The  court 
pronounces  the  judgment,  and  the  clerk  performs  the  ministeria]  duty  of  en- 
tering it.  The  judgment  rendered  is  the  judgment  entered."  In  Casement 
V.  Rinugold,  28  Gal.  385,  It  was  held  (at  a  time  wl^en  the  statute  provided  for 
stated  terms  of  court)  that  when  the  court  had  pronounced  a  judgment  it  be- 
came the  judgment  of  the  court  of  the  term  at  which  it  had  been  rendered,  and 
that  the  clerk  could  perform  the  m  inisterial  duty  of  entering  it  in  the  judgment- 
book  after  the  expiration  of  the  term.  And  the  opinion  in  this  case  refers  to 
McMillan  v.  Richards,  12  Cal.  467;  and  Hutchinson  v.  Bours,  13  Cal.  52,  in 
which  cases  the  entry  of  a  judgment  by  the  clerk  is  referred  to  as  a  mere  min- 
isterial act.  The  same  doctrine  is  clearly  stated  in  Peck  v.  Courtis^  31  Cal.  209; 
Genella  v.  Relyea,  32  Cal.  159;  McLaughlin  v.  Doherty,  54  Cal.  519;  and 
in  other  cases  decided  by  this  court.  And  in  Estate  of  Newman,  16  Pac.  Bep. 
887,  (decided  by  this  court  March  1, 1888,)  the  very  point  here  involved  seems 
to  have  been  definitely  settled.  The  only  difference  between  that  case  and  the 
one  at  bar  is  that  in  the  former  the  decision  of  the  court — that  is,  the  rendition 
of  the  judgment  —was  in  writing,  and  signed  by  the  judge  of  the  court  and 
filed  with  the  clerk.  But,  as  we  shall  see«  those  circumstances  gave  no  addi- 
tional significance  or  validity  to  the  rendition  of  the  judgment.  One  of  the 
questions  in  the  Newman  case  was,  when  did  the  judgment  of  divorce  take 
effect  as  between  the  parties  ?  And  the  court  say :  "  The  decree  was  signed  by 
the  judge  on  October  19th,  and  was  filed  by  the  clerk  on  October  22,  1886. 
Thus  rendered,  it  was  binding  on  the  paities  and  privies,  although  not  entered 
until  January  5,  1887.  The  clerk  could  not,  by  his  failure  to  perform  a  min- 
isterial duty,  abridge  the  rights  of  any  party  interested." 

If  it  were  necessary  to  refer  to  general  authorities,  it  would  be  found  that 
their  drift  is  the  same  way  Freeman,  in  his  work  on  Judgments,  states  the 
essence  of  the  cases  as  follows:  ''Expressions  occasionally  find  their  way  into 
reports  and  text-books,  indicating  that  the  entry  is  essential  to  the  existence 
and  force  of  the  judgment.  These  expressions  have  escaped  from  their  au- 
thors wheu  writing  on  matters  of  evidence,  and  applying  the  general  rule  that 
in  each  case  the  best  testimony  which  is  capable  of  being  produced  must  be 
received,  to  the  exclusion  of  every  means  of  proof  less  satisfactory  and  less 
authentic.  The  rendition  of  a  judgment  is  a  judicial  act;  its  entry  upon  the 
record  is  merely  ministerial.  *  *  *  That  which  the  court  performs  judi- 
cially, or  orders  to  be  performed,  is  not  to  be  avoided  by  the  action  or  want  of 
action  of  the  judges  or  other  ofiicers  of  the  court  in  their  ministerial  capacity." 
Section  38.  In  Telegraph  Co,  v.  Patterson,  1  Nev.  151,  which  was  a  well- 
considered  case,  the  question  was,  what  constitutes  a  judgment?  And  the 
court  say.  "Tliis  motion  seems  to  be  based  upon  a  misapprehension  of  what 
constitutes  a  judgment;  and  counsel  seem  to  have  confounded  the  judgment 
itself  with  the  entry  or  record  thereof.  The  judgment  is  a  judicial  act  of  the 
court;  the  entry  is  the  ministerial  act  of  the  clerk.  The  judgment  is  as  final 
when  pronounced  by  the  court  as  when  it  is  entered  and  recorded  by  the  clerk, 
as  required  by  statute.  *  *  *  The  decision  of  the  court  is  the  judgment; 
the  entry  by  the  clerk  is  the  evidence  of  it. "  The  current  of  English  and 
American  authorities  is  to  the  same  point. 

In  some  of  the  cases  decided  by  this  court  and  cited  above,  the  judge,  at  the 
time  of  the  rendition  of  the  judgment,  had  prepared  a  written  decision,  gener- 
ally in  the  form  of  a  decree,  and  had,  in  some  instances,  filed  it  with  the  clerk; 
and  counsel  for  respondent  contends  that  those  cases  are  not  authority  here, 
because  in  Cook  v.  Cook  no  such  written  decision  or  decree  had  been  pre- 
pared, signed,  or  filed..  But  there  is  no  statutory  provision  for  the  signing  of 
a  Judgment  by  the  judge,  either  before  or  after  entry;  and  his  signature  gives 
it  no  additional  solemnity  or  validity.  Clink  v.  Thurston,  47  Cal.  29.  Where 
that  practice  is  adopted  it  is  merely  to  give  the  clerk  surer  means  of  correctly 
entering  what  has  been  adjudged.    But  when,  after  the  trial  and  final  sub- 
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mission  of  the  case,  the  court  pronounces  a  judgment  in  apt  language  which 
finally  determines  the  rights  of  the  parties  to  the  action,  and  leaves  nothing 
more  to  be  done  except  the  ministerial  act  of  the  clerk  in  entering  it,  and  es- 
pecially when  what  the  court  has  pronounced  has  been  entered  in  the  minutes, 
then  the  judgment  has  been  rendered,  and  the  rightsof  the  parties  established. 
And  such  was  the  case  in  Cook  v.  Cook  whether  we  take  the  recitals  in  the 
decree  entered  in  1885,  or  the  entry  in  the  minutes  in  1880,  as  stated  in  the 
petition  of  Richards.  In  Peck  v.  Courtis,  supra,  no  form  of  judgment  had 
been  written  or  signed  by  the  judge.  In  that  case  the  court  say:  "As  to  tlie 
final  judgment  from  which  an  appeal  is  taken  it  appears  from  the  record  that 
*  the  cause  having  come  on  to  be  heard  before  the  court  on  the  22d  day  of  De- 
cember, 1863,  upon  the  report  of  the  referees,  and  the  court  having  been  suf- 
ficiently advised  thereon,  it  was  ordered,  adjudged,  and  decreed  by  the  bourt 
that  the  said  report  of  said  referees  be  confirmed,  and  that  judgment  be  en- 
tered according  to  said  report,  and  that  said  partition  be  effectual  forever.' 
The  judgment  thus  rendered  on  the  22d  day  of  December,  1863,  was  not  in 
fact  <  entered'  in  the  judgment-book  by  the  clerk  till  July  25,  1864,  some  six 
months  afterwards.  But  an  appeal  from  a  final  judgment  must  be  taken 
'within  one  year  after  the  rendition  of  the  judgment.'  The  time  begins  to 
run  from  the  time  when  the  judgment  is  render^,  not  from  the  time  when  it 
is  entered.  The  rendition  and  entry  of  a  j  udgment  are  entirely  dilferent  things 
— the  one  is  to  be  performed  by  the  court,  and  must  be  first  iu  order  of  time, 
and  the  other  by  the  clerk."  31  Cal.  209.  In  Getiella  v.  Relyea,  32  Cal.  160, 
the  court  say:  "The  court  announced  its  judgment,  and  the  order  for  judg- 
ment was  entered  in  tlie  minutes  of  the  court  on  the  15th  of  August, 
1865.  The  judgment  was  therefore  rendered,  and  the  time  for  taking  an  ap- 
peal commenced  to  run,  on  that  day. "  In  Telegraph  Co,  v.  Patterson^  1  Nev . 
155,  above  cited,  the  court,  on  rehearing  say:  "  When  a  judge  orders  a  judg- 
ment in  a  cause,  and  that  order  is  entered  in  the  journal  or  minutes  of  the 
court,  and  no  further  facts  are  to  be  ascertained  to  determine  the  exact  amount 
and  character  of  that  judgment,  but  there  simply  remains  the  clerical  duty  of 
entering  in  the. judgment-book  that  which  the  court  has  determined  and  or- 
dered to  be  entered,  this,  in  our  opinion,  is  a  final  judgment  from  which  an 
appeal  lies."  Counsel  for  respondent  contends  that  the  case  of  Maoieoin  v. 
Maortevin,  63  Cal.  186,  is  in  conflict  with  the  other  cases  above  cited.  That 
case  is  very  meagerly  reported,  and  the  precise  point  under  discussion  here 
was  apparently  not  argued  by  counsel,  or  considered  by  the  court.  The  court 
below  in  that  case  announced  its  decision  in  favor  of  defendant,  and  then 
made  an  order  vacating  certain  allowances  which  it  had  granted  plaintiff  .for 
alimony  and  counsel  fees.  From  this  order  plaintiff  appealed  before  there  had 
been  any  entry  of  the  general  judgment  in  the  case;  and  this  court  held  that 
the  order  was  not  appealable  as  an  order  made  after  final  judgment.  But  at 
that  time  the  Code  had  been  changed  so  as  to  provide  that  an  appeal  from  a 
final  judgment  could  not  betaken  until  after  en  try;  and  all  that  the  court  can  be 
considered  as  having  decided  in  the  case  was  that,  as  an  appeal  from  a  judg- 
ment could  not  be  taken  until  after  its  entry,  therefore,  for  the  purpose  of  an 
appeal,  no  order  could  be  considered  as  an  order  made  after  final  judgment 
which  had  not  been  made  after  the  entry  of  the  judgment.  In  Condee  v.  Bar- 
ton,  62  Cal.  1,  also  relied  on  by  respondent,  when  the  court  had  announced 
its  findings  of  facts,  and  its  conclusion  of  law  upon  said  fivcts  that  plaintiffs 
were  not  entitled  to  judgment,  plaintiffs  immediately  moved  that  the  conclu- 
sion of  law  be  set  aside,  and  that  judgment  upon  the  facts  found  be  given  for 
plaintiffs.  Thereupon  the  court  ordered  that  the  entry  of  judgment  be  stayed 
until  said  motion  could  be  heard,  and  upon  the  hearing  of  the  motion  the 
court  ordered  judgment  for  plaintiffs.  Upon  appeal  this  court  held  that  the 
course  adopted  by  the  court  below  was  not  erroneous.  But  it  can  hardly  be 
said  that  in  that  case  the  couit  had  rendered  any  judgment  at  all,  because  the 
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retraction  was  concurrent  with  the  announcement  of  the  first  conclusion,  and 
the  intended  judgment  was  expressly  held  in  abeyance  to  await  further  con- 
sideration. And  the  concluding  sentence  in  the  short  opinion  of  this  court 
in  that  case  must  be  considered  with  reference  to  the  facts  of  the  case.  Xo 
such  facts  appear  in  Cook  v.  Cook,  None  of  the  other  cases  cited  by  respond- 
ent from  this  court  are  in  point.  The  fact  that  tlie  decree  w^is  entered  upon 
the  petition  of  Richards  is  of  no  significance.  It  was  the  duty  of  the  couit  to 
have  the  judgment  entered,  no  matter  by  whom  its  attention  was  called  to  the 
subject.  The  mete  absence  of  findings  would  not  render  a  judgment  void  in 
any  case;  and  in  a  case  of  default  findings  are  not  necessary,  and  form  no 
part  of  the  judgment  roll.  Code  Civil  Proc.  §  670;  Mulcahy  v.  Qlazier^  51 
Cal  626;  Fox\.  Fox,  25  Cal.  587. 

There  was  no  necessity  for  any  notice  to  Theodore  T.  Cook  befc^'e  the  entry 
of  the  judgment.  It  was  the  duty  of  the  clerk  at  any  time  after  the  rendition 
of  the  judgment  to  enter  it.  And  the  judgment  having  been  rendered  in  the 
life-time  of  the  plaintiff  Emma  Cook,  there  was  no  error  in  entering  it  after 
her  death.  Tliere  are  abundant  English  and  American  authorities  to  this 
point;  but  tliere  is  no  need  of  citing  them  here,  because  this  court  has  so  held 
expressly  in  Franklin  v.  Merida,  50  Cal.  289,  That  case  was  an  action  of 
ejectment.  On  the  2d  of  October,  1869,  the  court  made  the  following  order 
for  judgment  in  favor  of  plaintiff,  and  it  was  entered  by  the  clerk  in  his  book 
of  minutes  of  the  court:  "This  cause  having  been  heretofore  tried  before  the 
court  without  a  jury,  and  submitted  for  consideration  and  decision,  it  is  now 
ordered  that  plaintiff  in  this  cause  have  judgment  against  the  defendants  for 
the  ])ossession  of  the  premises  described  in  the  complaint,  together  with  costs 
of  suit."  No  further  entry  was  made  by  the  clerk  until  the  1st  day  of  Octo- 
ber, 1874, — five  years  afterwards, — when  he  entered  up  and  recorded  a  formal 
judgment.  An  execution,  or  writ  of  restitution,  was  issued  on  this  judg- 
ment, and  the  successors  in  interest  of  the  defendant  Merida  were  put  out. 
They  moved  to  be  restored  to  the  possession,  and  upon  the  hearing  of  tliat 
motion  it  appeared  that  when  the  judginent  was  entered  the  plaintiff  Frank- 
lin was  dead,  and  that  the  judgment  had  been  entered,  and  the  writ  issued, 
at  the  request  of  one  Van  Nest,  to  whom  the  title  to  the  land  had  come  through 
mesne  conveyances  from  said  Franklin,  deceased.  It  apeared,  also,  that  the 
judgment  was  entered  on  October  1,  1874,  as  of  that  date,  and  -not  nunc  pro 
tunc  as  of  October  2,  1869,  and  thereupon  the  attorney  for  Van  Nest  moved 
to  amend  the  judgment  so  as  to  make  it  appear  to  be  entered  as  of  October  2, 
1869,  and  in  like  manner  to  amend  the  writ  of  restitution,  and  the  court  below 
allowed  the  said  motions  to  amend,  but  denied  the  application  of  the  succes- 
sors of  the  defendant  to  be  restored  to  possession.  Upon  appeal  the  point  made 
w^as  that  the  judgment  was  entered  after  the  death  of  the  plaintiff.  But  this 
court  took  the  opposite  view,  and  in  its  opinion  uses  this  language:  "There 
was  no  necessity  for  an  amendment  of  the  judgment.  It  was  rendered  Octo- 
ber 2,  1869,  in  the  life-time  of  plaintiff,  and  recorded  October  1,  1874,  after 
his  death.  Nor  was  there  any  necessity  to  amend  the  writ  of  execution;  for 
though  it  erroneously  recited  that  the  judgment  had  been  rendered  on  the  1st 
day  of  October,  1874,  still  it  otherwise  correctly  referred  to  the  judgment  in 
such  a  manner  as  to  identify  it.  In  these  respects  the  order  below  was  erro- 
neous; but  we  think  that,  under  the  circumstances,  the  motion  to  restore 
the  defendants  to  possession  was  correctly  denied.  The  writ,  though  issued 
after  the  death  of  judgment  plaintiff,  and  in  his  name,  was,  in  point  of 
fact,  issued  and  executed  at  the  instance  of  and  for  the  benefit  of  Van  Nest, 
who  is  conceded  to  be  the  successor  of  the  judgment  plaintiff.  Had  he,  as 
such  successor  in  interest,  applied  regularly  for  the  writ  in  the  first  instance, 
the  court  would  have  awarded  it  to  him.  What  has  been  done  is  therefore 
correct  in  substance,  though  irregular  in  point  of  procedure.  It  is  hardly 
worth  while  to  turn  Van  Nest  out,  when  it  is  clear  that  be  must  be  immedi- 
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ately  put  back  into  possession."  This  case  is  determinative,  not  only  of  the 
point  immediately  under  discussion,  but  of  nearly  every  point  made  by  re- 
spondent in  the  case  at  bar.  The  entry  of  the  judgment  in  Cook  v.  Cook,  on 
September  8,  1885,  was  proper,  and,  perhaps,  necessary,  in  order  to  furnish 
the  requisite  proof  of  the  judgment  when  it  was  sought  to  be  introduced  as 
evidence  in  another  proceeding.  (It  may  be  well  to  observe  that  in  the  case 
of  a  statutory  judgment,  entered  by  the  clerk  upon  the  rendition  of  a  verdict  by 
a  jury,  it  may  be  fairly  contended  that  the  only  judgment  is  the  judgqient 
actually  entered  by  the  clerk.) 

Our  conclusion  is  that  under  the  circumstances  here  presented  the  judgment 
in  the  said  case  of  Emma  Cook  v.  Theodore  T.  Cook  was  rendered  on  the  23d 
of  April,  1880,  and  that  the  divorce  between  said  parties  must  be  held  to  have 
been  of  that  date;  and  that  consequently  the  court  below  erred  in  sustaining 
the  objections  to  the  introduction  of  said  judgment  roll,  and  in  excluding  ev- 
idence of  tl)e  marriage  of  said  Emma  Cook  and  said  Richards  after  said  23d 
day  of  April,  1880.  Of  course,  we  have  no  commendation  for  the  neglect  of 
the  clerk  to  enter  the  judgment  in  Cook  v.  Cook  immediately  after  it  was  pro- 
nounced, or  for  the  failure  of  the  attorney  of  the  phiintiff  in  that  action  to 
see  to  it  that  the  judgment  was  then  entered.  But  many  of  the  most  perplex- 
ing questions  presented  here  arise  out  of  the  want  of  care,  or  the  want  of  ca- 
pacity, of  attorneys  and  other  officers  of  courts.  It  is  the  duty  of  the  court, 
however,  to  protect  the  rights  of  litigants,  even  against  the  incapacity  of  their 
agents,  except  where  such  incapacity  has  placed  those  rights  beyond  the  reach 
of  legal  justice. 

2.  The  decree  of  distribution  was  made  in  this  case  on  the  petition  of  the  ad- 
ministrator. In  his  petition,  after  stating  what  property  of  the  estate  there 
was  in  his  hands,  the  payment  of  debts  and  taxes,  and  all  other  matters 
showing  that  the  estate  was  in  condition  to  be  finally  distributed,  he  further 
alleges  that  the  deceased  left  certain  other  property  in  the  state  of  New  York 
which  came  into  the  hands  of  the  said  William  W.  Richards,  which,  he  al- 
leges, fiichards  never  accounted  for;  and  prays  that  Richards  be  cited  to  ac- 
count for  such  property,  and  that  if  Richards  be  adjudged  entitled  to  any  por- 
tion of  said  estate,  that  he  be  charged  with  said  property  left  by  deceased  in 
sjiid  state  of  New  York. .  To  the  petition  the  appellant  Miller  demurred  gen- 
erally, upon  the  ground  that  an  action  for  an  accounting  against  Richards 
could  not  properly  be  united  with  a  petition  for  final  distribution;  and  spe- 
cially, to  that  part  which  seeks  to  require  Richards  to  account  for  the  New 
York  property,  for  want  of  jurisdiction,  etc.  The  court  overruled  the  demur- 
rer, and  found  that  Richards  received  certain  property  left  by  deceased  in  New 
York;  but,  as  the  court  found  that  Richards  was  not  an  heir,  no  mention  is 
made  of  the  matter  in  the  decree.  We  think  that  the  demurrer  should  have 
been  sustained.  W^e  do  not  see  how  a  petition  which  goes  upon  the  theory 
that  the  administration  is  ready  to  be  closed,  and  the  estate  is  in  a  condition 
to  be  finally  distributed,  can  properly  include  averments  and  a  prayer  which 
start  the  estate  upon  a  fresh  career  of  litigation ;  even  assuming  that  the  court 
might  have  jurisdiction  over  property  left  by  the  deceased  in  New  York,  and 
that  in  a  proceeding  for  the  final  distribution  of  the  estate  the  probate  court 
had  jurisdiction  to  determine  such  equities  as  are  asserted  in  the  petition,  and 
that  the  administrator  could  t^ike  a  part  in  favor  of  one  heir  as  against  an- 
other. The  decree  and  order  appealed  from  are  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  accordance  with  this  opinion. 

We  concur:    Seabls,  C.  J.;  Paterson,  J.;  Sharpstein,  J. 

Thornton,  J.    I  dissent,  and  adhere  to  my  opinion  heretofore  filed. 
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(3  Wyo.  200)  _  ^  ^, 

Fremont  County  v.  Moore* 

(Supreme  Court  of  WyomPng.    September,  1888.)   " 

iNDiANft— Post  Tbadeb  on  Reservation— Taxation. 

A  post  trader  on  an  Indian  reservation  is  an  agent  of  the  federal  government,  in 
performing  the  obligations  of  Its  treaty  with  the  Indians,  and  therefore  the  terri- 
torial government  cannot  tax  the  stock  in  trade  of  such  post  trader. 

Appeal  from  district  court,  Fremont  county. 

.  Maginnis,  C.  J.  Defendant,  Mooi*e,  is  the  post  trader  at  Fort  Washakie, 
in  and  upon  the  Shoshonee  Indian  Reservation.  As  such  post  trader,  he  re- 
sides upon  said  Indian  reservation,  and  is  engaged  in  merchandising.  He  is 
also  the  owner  of  some  horses  and  cattle,  which  feed  upon  the  reservation. 
The  county  commissioners  of  Fremont  county,  within  whose  geographical 
boundaries  the  reservation  lies,  assessed  Moore^s  property  for  taxation,  and 
the  tax  BO  levied  was  paid  by  Moore  under  protest.  He  thereupon  began  an 
action  in  the  court  below  to  recover  bacli  the  taxes  so  paid.  The  court  below 
rendered  a  judgment  in  favor  of  Moore  against  the  county  commissioners, 
who  are  now  seeking  to  reverse  that  judgment.         > 

The  Shoshonee  Reservation  was  erected  and  created  by  a  treaty  between  the 
United  States  and  the  Shoshonee  Indians,  ratified  by  the  senate,  February  16, 
1869.  Article  second  of  this  treaty  provides:  "And  the  United  States  now 
solemnly  agrees  that  no  person,  except  those  herein  designated  and  author- 
ized so  to  do,  and  except  such  officers,  agents,  and  employes  of  tlie  govern- 
ment as  may  be  authorized  by  law  to  enter  upon  Indian  reservations  in  dis- 
charge of  duties  enjoined  by  law,  shall  ever  be  permitted  to  pass  over,  settle 
upon,  or  reside  in  this  territory."  The  act  creating  the  territory  of  Wyo- 
ming was  approved  July  25,  1868,  and  provided  a  government  for  the  section 
of  country  wtiich  comprised  this  reservation.  There  is  no  exception  in  this 
act  as  to  the  territorial  jurisdiction  of  the  territory  over  any  of  the  country 
witliin  the  territory,  except  in  so  far  as  the  language  of  section  1  of  the  act 
would  be  construed  as  a  limitation.  ''Provided,  that  nothing  in  this  act  shall 
be  construed  to  impair  the  rights  of  person  or  property  now  pertaining  to  the 
Indians  in  said  territory,  so  long  as  such  rights  shall  remain  unextinguished 
by  treaty  between  the  United  States  and  such  Indians."  There  is  nothing  in 
the  treaty  with  the  Shoshonee  Indians  which  withdraws  from  the  scope  of 
country  covered  by  their  reservation  the  jurisdiction  of  the  territory.  The 
provision  in  the  organic  act,  therefore,  can  only  operate  as  a  limitation  upon 
the  jurisdiction  of  the  territory;  and  this  limitation,  as  the  United  States  su- 
preme court  has  said  in  Langford  v.  Monteith,  102  U  S.  145;  Railway  Co, 
v.  Fisher t  116  U.  S.  28,  6  Sup.  Ct.  Rep.  246,— does  not  extend  to  and  prevent 
the  process  of  the  territorial  courts  from  running  upon  such  reservation. 
Counsel  for  the  plaintiff  very  ably  insists  that  the  necessary  corollary  from 
this  proposition  is  that  the  local  authorities  have  the  power  to  tax  property 
upon  such  reservation  not  belonging  to  the  Indians.  While  we  are  not  pre- 
pared to  admit  this  proposition,  we  do  not  think  it  necessary  to  pass  upon  it. 
Sulhce  it  to  say  that  the  jurisdiction  to  tax  and  tfie  jurisdiction  of  the  courts 
are  not  necessarily  co-extensive.  The  policy  of  the  government  in  its  treat- 
ment of  its  Indian  wards  is  well  defined  and  generally  understood.  By  rea- 
son of  their  nomadic  habits,  it  has  set  apart  for  their  use  large  tracts  of  wild 
land'  where  game  abounds,  which  largely  furnishes  them  a  livelihood.  It 
also  aims  as  far  as  possible  to  prevent  communication  between  the  red  and 
white  races.  For  these  two  reasons  its  treaties  and  laws  are  so  framed  as  to 
prevent  encroachment  of  the  whites  upon  the  reservations  of  the  Indians.  In 
order  to  effectuate  this  purpose,  troops  are  stationed  upon  these  reservations; 
and  as  an  incident  to  such  occupation,  and  in  order  to  avoid  the  necessity  of 
communication  with  the  whites,  the  government  has  made  provision  for  these 
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post  traders.  The  saaie  purpose  forins  the  basis  of  the  guaranty  in  the  treaty 
with  the  Indians  that  only  certain  persons  should  enter  upon  the  reservation. 
It  seems  to  be  well  settled  that  "the  means  or  agencies  provided  or  selected 
by  the  federal  government,  as  necessary  or  convenient  to  the  existence  of  its 
functions,  cannot  be  subjected  to  the  taxing  power  of  the  states;"  and  cer- 
tainly the  stock  of  goods  of  this  post  trader  falls  directly  within  this  rule. 
Cooley,  Tax'n,  says,  (page  85:)  "A  state  may  tax  the  property  of  federal 
agencies  with  other  property  in' the  state,  and  as  other  property  is  taxed,  when 
no  law  of  congress  forbids,  and  when  the  effect  of  the  taxation  will  not  be  to 
defeat  or  hinder  the  operation  of  the  national  government."  Were  the  tax 
coUector  of  Fremont  county  to  be  permitted  to  go  upon  such  reservation,  and 
destrain  personal  property  there  belonging  to  the  post  trader,  we  thinlc  it 
would  be  a  clear  infraction  of  the  policy  of  the  government,  as  set  forth  in 
the  treaty  with  the  Indians.  As  far  as  the  merchandise  is  concerned,  it  would 
be  a  clear  interference  with  the  purposes  and  operations  of  the  goveiiiment: 
and  as  to  the  cattle,  we  think  the  exercise  of  such  jurisdiction  would  neces- 
sarily result  in  an  infraction  of  the  Shoshonee  treaty,  and  mi^ht  result  in  the 
very  difficulties  which  said  treaty  is  meant  to  avoid.  There  is  no  such  ne- 
cessity existing  to  support  the  exercise  of  the  taxing  power  as  the  supreme 
court  invokes  to  support  the  civil  and  criminal  jurisdiction  of  the  courts. 
The  judgment  of  the  court  below  must  be  affirmed. 


(3  Wyo.  208)  BALDWIN  V.  NiOKEKSON  et  CU. 

(Supreme  Court  of  Wyoming.    September,  1888.) 

Schools  a.wd  School-Districts — Creation  ot  Districts — Appropriations. 

The  facts  that  the  county  school  superintendent,  upon  the  creation  of  a  new  county, 
attempted,  without  authority,  to  organize  a  new  school-district  upon  the  geograph- 
ical boundaries  of  a  district  within  the  new  county,  which  was  already  existing  be- 
fore the  division,  and  that  he  gave  to  such  district  a  new  number,  do  not  invalidate 
the  subsequent  action  of  the  legal  voters  of  the  district,  at  a  meeting  lawfully  held, 
in  voting  a  sum  of  money  for  an  authorized  purpose. 

Error  to  district  court,  Fremont  county. 

MAOINNI8,  C.  J.  In  1884  the  legislature  of  Wyoming  enacted  the  county 
of  Fremont  out  of  the  then  existing  county  of  Sweetwater.  At  that  time 
Sweetwater  county  was  divided  into  sciiool-districts,  one  of  which — school- 
district  No.  5 — became  a  part  of  Fremont  county.  The  county  school  superin- 
tendent of  Fremont  county  undertook,  by  virtue  of  section  8914,  Rev.  St.  Wyo., 
to  divide  Fremont  county  into  school-districts,  and  in  doing  so  designated 
said  district  5,  with  substantially  the  same  boundaries  as  school-district  Ko.  1. 
He  gave  the  notice  required  by  section  3918,  of  a  meeting  of  the  electors  to 
organize  the  new  district;  which  meeting  was  held,  and  trustees  elected,  in 
June,  1884.  On  the  first  Monday  in  May,  1885,  the  electors  held  their  annual 
meeting  as  required  by  law,and  voted  $3,000  for  the  purpose  of  erecting  a  school- 
house.  This  action  was  entirely  regular,  and  is  conceded  to  be  so:  Against 
the  tax  levy  made  to  raise  this  money,  plaintiff  in  error  sought  an  injunction 
in  the  court  below;  which,  being  refused,  he  now  seeks  from  this  court.  The 
entire  contention  of  plaintiff  may  be  summed  up  in  a  few  words.  His  posi- 
tion is,  that  school-district  No.  5  was  not  dissolved  by  the  action  of  Fremont 
county,  and  that  the  county  school  superintendent  had  no  authority  to  create 
a  new  school-district  upon  the  geographical  territory  occupied  by  No.  5. 
Both  of  these  propositions  may  well  be  admitted.  Section  3978,  Rev.  St. 
Wyo.,  provides  that  wlien  any  new  county  is  formed,  the  trustees  of  any 
school-district  previously  elected  shall  hold  their  olBces  until  their  successors 
are  elected.  We  think  this  section  contemplates  that  such  school  corpora- 
tions shall  not  be  dissolved  by  the  creation  of  new  counties.  This  being  the 
case,  it  is  quite  clear  that  two  coiporatlons  of  this  kind  cannot  occupy  the 
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same  geographical  territory.  No  power  is  given  the  superintendent  to  dis- 
solve these  corporations.  His  action,  therefore,  was  based  upon  a  miscou- 
ception  of  his  powers,  and  was  void.  But,  admitting  all  this,  the  fact  re- 
mains that  the  electors  of  school-district  5  met  at  the  time  prescribed  by  law, 
{ind  voted  a  sum  of  money  for  a  purpose  expressly  authorized  by  law.  It 
matter  not  whether  such  electors  mistakenly  thought  themselves  to  be  elect- 
ors of  school-district  No.  1.  School-district  No.  5  was  legally  in  existence, 
and  the  persons  who  composed  that  corporation  were  the  persons  who  met 
and  acted.  We  cannot  see  that  because  they  called  themselves  school-district 
No.  1,  instead  of  5,  such  mistalse  on  their  part  invalidates  the  action  of  the 
electors  of  school-district  5. 


^°'     ^  Perkins  v.  McDowell. 

(Supreme  Court  of  Wyoming,    September,  1888.) 

Vbnue  in  Civil  Casks— Chanqb  op  Vbntje— Local  Prejudice. 

It  is  error  to  refuse  a  change  of  venue  when  defendant's  attorney  files  bis  affi- 
davit in  compliance  with  the  statute  of  Wyoming,  providing  when  either  .party  to 
an  action  files  an  affidavit,  stating  that  the  people  of  the  county  are  so  prejudiced 
against  him,  that  be  believes  he  cannot  obtain  an  impartial  trial  therein,  the  court 
shall  change  the  venue. 

Error  to  district  court,  Albany  county. 

Action  by  J.  M.  McDowell  against  Charles  F.  Perkins  to  recover  money 
due  for  labor.    Judgment  for  plaintiff,  and  defendant  brings  error. 

Corn,  J.  A  number  of  errors  are  assigned  upon  the  record  in  this  case; 
but,  in  our  view  of  it,  a  consideration  of  one  of  them  will  be  sufficient  for  a 
disposition  of  the  case  at  this  time.  McDowell  brought  suit  against  Perkins 
at  the  October  term,  A.  D.  1885,  of  the  Albany  county  district  court,  to  re- 
cover a  sum  of  money  alleged  to  be  due  to  him  for  Jabor.  On  the  6th  day  of 
Novc'ml)er  tiie  defendant,  Perkins,  Qled,  or  caused  to  be  filed,  the  affidavit  of 
his  attorney  for  a  change  of  judge  for  the  trial  of  the  cause,  and  for  a  change 
of  venue  to  another  county.  The  affidavit  sets  out  that  "affiant  believes  that, 
on  account  of  tlie  bias  and  prejudice  of  the  presiding  judge  of  said  court, 
the  defendant  cannot  obtain  a  fair  trial  of  said  cause  in  said  court;  and 
that  the  opposite  party,  the  plaintiff  in  said  cause,  has  an  undue  influence 
over  the  citizens  of  Albany  county;  and  that  on  account  of  local  prejudice,  and 
an  odium  which  attaches  to  defendant  and  his  cause  of  defense  in  said  cause, 
lie  cannot  obtain  a  fair  trial  in  said  county  of  Albany,  etc.  The  presiding 
judge  of  said  court  called  in  another  judge  to  try  the  cause,  who  dented  the 
change  of  venue  from  Albany  county.  The  affidavit  for  a  change  of  venue 
complies  with  the  statute,  which  provides  that  "  whenever  either  party  to  a 
civil  action  in  any  district  court  of  the  territory  shall  file  an  affidavit  in  the 
case  stating  one  or  more  of  the  following  causes,  *  *  *  the  court  *  ♦  ♦ 
shall  change  the  venue  in  such  actions."  Whatever  may  be  said  of  the  pro- 
priety or  good  taste  of  counsel  making  an  affidavit  in  place  of  his  client  in 
any  case,  alleging  his  (counsers)  belief  in  the  bias  and  prejudice  of  the  judge, 
and  whatever  may  be  the  true  construction  of  the  statute  in  that  regard,  yet 
the  statute  in  terms  provides  that  when  an  affidavit  shall  be  filed  by  a  party, 
setting  out  the  prejudice  of  the  people  of  the  county  in  the  terms  required  by 
the  statute,  the  change  shall  be  granted.  The  statute  is  mandatory,  and 
leaves  nothing  to  the  discretion  of  the  court.  The  denial  of  the  change  of 
venue  from  Albany  county  was  erroneous,  and  the  judgment  must  be  re- 
versed.   Judgment  reversed. 
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Ex  parte  Koitgres. 
(SuprcTne  Court  of  Wyoming*    September,  1888.) 

Courts— TBRRITORIA.L  Ck)URT8— Jurisdi ction — Location. 

The  organic  act  of  Wyoming  (sections  9  and  15)  divides  the  territory  into  districts, 
provides  for  a  district  court  to  be  held  in  each,  exercising  the  jurisdiction  of  a 
united  States  circuit  or  district  court  as  to  mattors  arising  under  the  laws  of  the 
United  States.  Act  Cong.  June  14, 1858,  authorized  the  judges  of  each  territorial 
supreme  court  to  hold  courts  in  the  counties  of  their  respective  district,  where  ter- 
ritbrial  laws  had  or  should  thereafter  establish  courts,  for  the  transaction  of  all 
business  except  that  to  which  the  United  States  is  a  party.  Congress  made  no  des- 
ignation of  the  places  where  the  district  courts  should  sit  as  United  States  courts, 
but  each  court  exercised  such  powers  in  a  county  in  itsr  district;  and  congress,  by 
appropriating  for  expenses,  etc.,  recognized  the  legality  of  their  sessions.  Heldt 
that  as  the  courts  had  jurisdiction  of  the  subject-matter,  and  the  law  presumed 
everything  in  their  favor,  and  congress  had  indirectly  ratified  their  acts,  a  convic- 
tion by  virtue  of  such  jurisdiction  was  not  void,  and  not  liable  to  attack  by  hcibeas 
corpus.    Sauflbt,  J.,  dissenting. 

Petition  for  habeas  corpus. 

Petition  by  Charles  Kougres,  for  writ  of  habeas  corpus^  against  the  United 
States  marshal  for  the  territory  of  Wyoming. 

Maginnis,  0.  J.  This  is  a  proceeding  in  habeas  corpus.  The  petitioner 
claims  that  he  is  illegally  restrained  of  his  liberty  by  the  United  States  mar- 
shal for  the  territory  of  Wyoming.  The  marshal,  answering  to  the  writ,  says 
that  petitioner  is  held  by  virtue  of  a  judgment  and  sentence  of  the  Third  ju- 
dicial district  court  sitting  within  and  for  the  county  of  Uinta,  and  exercising 
the  jurisdiction  of  a  United  States  circuit  court.  Petitioner  demurs  to  this 
return  generally,  raising  thereby  the  only  question  suggested  to  this  court, — 
want  of  jurisdiction  in  said  Third  judicial  district  court  to  try  and  sentence. 
In  order  to  fully  understand  the  question  made  upon  this  demurrer,  it  will  be 
necessary  to  consider  the  various  acts  organizing  the  judicial  system  of  this 
territory.  Section  9  of  the  act  of  congress,  organizing  the  territory  of  Wyo- 
ming, provides  "that  said  territory  shall  be  divided  into  three  judicial  districts, 
in  each  of  which  a  distiict  court  shall  be  held.  It  also  provides  that  each  dis- 
trict court  shall  have  a  clerk.  Section  15  provides  that  temporaiiiy,  and  un- 
til otherwise  provided  by  law,  the  governor  may  define  the  judicial  districts 
for  said  territory,  and  also  appoint  the  time  and  place  for  holding  courts  in 
the  several  counties  or  subdivisions  of  each  of  said  judicial  districts,  said  power 
afterwards  to  reside  in  the  legislature.  Section  9  provides  that  **eacb  of  said 
district  courts  shall  have  and  exercise  the  same  jurisdiction  in  all  cases  aris- 
ing under  the  constitution  and  laws  of  the  United  States  as  is  vested  in  the 
circuit  and  district  courts  of  the  United  States. "  We  think  the  clear  interpre- 
tation of  these  sections  is  that  there  are  three  district  courts  in  tiiis  territory, 
each  of  which  courts  has  the  same  jurisdiction  over  matters  properly  cogniz- 
able by  the  United  States  district  and  circuit  courts  that  such  courts  would 
have  were  they  in  existence  here.  Were  it  not  for  section  15  of  this  act,  it 
would  almost  indubitably  appear  that  no  authority  was  given,  or  meant  to  be 
given,  to  hold  this  district  court  in  more  than  one  place  in  the  district,  how- 
ever many  counties  such  district  might  comprise.  Section  15,  however,  seems 
to  contemplate  a  state  of  law  which  would  permit  of  sessions  or  terms  of  this 
court  being  held  in  the  several  counties  of  the  territory.  As  there  is  noth- 
ing in  the  organic  act  authorizing  such  terms,  we  are  perforce  compelled  to 
look  to  the  general  laws  to  find  such  permissive  statute;  and  we  find  the  fol- 
lowing provision  in  an  act  passed  June  14, 1858:  "The  judges  of  the  supreme 
court  of  each  territory  are  authorized  to  hold  courts  within  their  respective 
districts,  in  the  counties  wherein  by  the  laws  of  the  territory  courts  have  been, 
or  may  be,  established,  for  the  purpose  of  hearing  and  determining  all  matters 
and  causes  except  those  in  which  the  United  States  is  a  party."    This  pro- 
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vision  is  now  Incorporated  in  section  1874,  Rev.  St.  U.  S.  As  this  section  was 
not  repealed  by  tlie  organic  act,  and  in  fact  its  validity  is  necessary  in  order 
to  support  and  explain  such  act,  we  think  it  must  be  read  in  pari  mateHa 
with  such  organic  act.  The  courts  provided  for  in  these  two  sections  are 
therefore  only  authorized  to  transact  United  States  business  at  one  place  in 
each  of  the  districts,  such  place  to  be  designated  by  law. 

The  flret  legislative  assembly  of  Wyoming  divided  the  terrltorj'  into  three 
districts, — the  Urst  consisting  of  Laramie  and  Albany  counties,  the  second,  of 
Carbon  and  Uinta  counties;  and  the  third,  of  Carter,  afterwards  changed  to 
Sweetwater,  county.  Laws  1869,  c.  39.  By  sections  6  and  7  of  this  act  it  is 
expressly  provided  that  tjie  sessions  of  the  district  court  for  the  transaction 
of  United  States  business  shall  be  held  alternately  at  the  county-seats  of  the 
counties  forming  each  of  these  districts.  In  1873  this  act  was  repealed,  and 
three  new  districts  constituted, — the  first  being  Laramie  county;  the  second, 
Albany  and  Carbon;  the  third,  Sweetwater  tind  Uinta.  Laws  1873,  c.  22. 
But  no  provision  was  made  for  the  holding  of  sessions  of  court  for  the  trans- 
action of  United  States  business,  nor  has  there  ever  been  since  any  such  en- 
actment. In  1877  the  territory  was  again  redistricted.  The  first  district  was 
Laramie  county,  the  second,  Albany,  Carbon,  Sweetwater,  and  Uinta;  the 
third,  Crook  and  Pease,  (afterwards  Johnson.)  Laws  1877,  p.  34.  In  1882 
an  act  was  passed  making  Laramie  and  Crook  the  first  district;  Albany  and 
Johnson  the  second;  Carbon,  Sweetwater,  and  Uinta  the  third.  Sess.  Laws 
1882,  c.  61.  In  1884  Fremont  county  was  added  to  the  third  district,  (Laws 
1884,  c.  46;)  and  in  1888  Converse  county  was  added  to  the  firat,  and  Sheri- 
dan county  to  the  second,  district.  There  has  therefore  been  no  legislation, 
by  either  congress  or  the  legislative  assembly  of  the  territory,  pointing  out  a 
place  in  either  of  the  districts  for  the  transaction  of  United  States  business; 
in  other  words,  where  the  district  court  created  by  congress  should  exercise 
the  jurisdiction  of  a  United  States  district  or  circuit  court.  It  is  contended 
here  by  the  petitioner  that,  because  no  such  place  has  been  pointed  out,  the 
territorial  courts  obtained  no  jurisdiction  of  United  States  causes,  and  there- 
fore the  proceedings  in  this  cause  in  the  court  below  were  coram  ^ionjitdice, 
and  void. 

It  will  readily  be  seen,  from  the  reading  of  the  United  States  statutes  here- 
tofore cited,  that,  for  the  purposes  of  territorial  and  general  business,  the  dis- 
trict courts  created  by  congress  were  fully  organized;  that  their  several  dis- 
tricts were  properly  and  legally  defined,  and  the  places  where  they  should  sit 
designated.  As  far,  therefore,  as  the  courts  themselves  are  concerned,  full, 
complete,  and  regular  jurisdiction  had  attached.  But  upon  these  courts  con- 
gress saw  fit  to  impose  a  new  jurisdiction, — ^jurisdiction  of  United  States 
causes.  '*£ach  of  the  district  courts  in  the  territories  mentioned  in  the  preced- 
ing section  shall  have  and  exercise  the  same  jurisdiction  in  all  cases  arising 
under  the  constitution  and  laws  of  the  United  States  as  is  vested  in  the  cir- 
cuit and  district  courts  of  the  United  States."  Rev.  St.  U.  8.  §  1910.  The 
court  is  legally  organized,  and  has  jurisdiction  of  the  subject-matter.  It  has 
been  said :  "The  place  where  it  should  be  holden  is  not  sacramental. "  Hawes, 
Jurisdiction  §  25;  Smith  v.  Jones,  23  La.  Ann.  43.  It  might  be  a  very  serious 
question  whether  the  fact  that  there  was  no  distinct  authority  for  exercising 
such  jurisdiction,  at  the  particular  county-seat  where  it  was  exercised  by  the 
lower  court,  presented  a  jurisdictional  question,  or  whether  it  was  merely  an 
error  or  irregularity  in  its  proceeding.  "The  very  fact  of  holding  the  court 
there  necessarily  implied  a  judicial  assertion  of  the  right  to  hold  it.  It  was  a 
de  facto  court,  and  its  proceedings  were  not  void,  even  should  it  be  conceded 
that  its  session  was  at  a  place  unauthorized  by  law."  Bonldin  v.  Ewartt 
63  Mo.  330.  But,  aside  from  this,  it  is  a  principle  well  settled  that  every  pre- 
sumption is  in  favor  of  the  jurisdiction  of  a  court  of  general  jurisdiction.  It 
was  for  congress  to  say  where  such  jurisdiction  should  be  exercised.    Con- 
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gress  has  enacted  no  express  law  upon  the  subject.  The  courts  have  exer- 
cised the  power  of  designating  the  place,  and  congress  had  recognized  this  ex- 
ercise of  power  by  appropriating  money  to  pay  the  expenses  of  such  United 
States  jurisdiction.  The  United  States  officials  and  juries  liave  been  paid  for 
their  attendance  upon  such  court,  and  the  persons  sentenced  by  such  court 
have  been  incarcerated  and  punished  by  the  United  States  authorities.  We 
take  it  that  such  action  on  the  part  of  congress  must  be  presumed  to  have 
been  taken  with  a  knowledge  of  all  the  facts,  and  that  such  action  must  be 
presumed  to  t>o  a  ratification  and  recognition  of  the  right  of  such  courts  to 
designate  Cheyenne,  .Laramie,  and  Evanston  as  the  three  places  in  the  terri- 
tory where  the  United  States  jurisdiction  of  such  courts  should  be  exercised. 
This  view  is  to  some  extent  supported  by  State  v.  Miller^  23  Wis.  634.  We 
must  therefore  refuse  to  disturb  the  practice  which  has  existed  in  this  terri- 
tory almost  since  its  formation,  and  remand  the  petitioner  into  the  custody 
of  the  marshal  to  serve  out  the  sentence  imposed  upon  him. 

Sauflet,  J.,  dissents. 

(3  Wyo.  193)  ^  ^ 

Carter  t>.  Territory. 
{Supreme  Court  of  Wyoming,    September,  1888.) 

Juby—Spbcial  Vbnirie. 

Where,  on  trial  for  murder,  both  the  petit  and  general  jiiry-boxes  are  exhausted 
before  completing  the  trial  jury,  Rev.  St.  Wyo.  §  8895,  providing  that  where  the 
panels  are  for  any  reason  incomplete,  or  there  are  no  names  in  the  jury-box,  the 
court  may  order  the  county  clerk,  probate  judge,  and  a  justice  to  prepare  another 
list  of  names  to  put  in  the  hox,  is  hot  applicable,  and,  in  the  absence  of  any  other 
statutory  provision,  the  district  court  has  power  to  issue  an  open  veni/re  to  obtain 
the  requisite  number  of  qualified  persons  to  complete  the  jury.  Following  Clawaon 
V.  U.  iS.,  5  Sup.  Ct.  Rep.  949,  and  Carter  v.  TerrUory,  18  Pac.  Rep.  750. 

Affirming,  on  rehearing,  18  Pac.  Bep.  750. 

Saufley,  J.  The  only  question  presented  for  the  consideration  of  the 
court,  on  the  petition  for  a  rehearing,  is  that  which  is  raised  upon  the  action 
of  the  court  below  in  ordering  an  open  venire,  after  having  exhausted  the 
petit  jury-box  and  the  general  jury-box.  In  the  former  opinion  of  this  court, 
rendered  on  the  14th  day  of  June,  1888,  this  question  is  discussed  and  decided. 
After  a  careful  consideration  of  the  argument  of  counsel  for  the  accused,  we 
perceive  no  reason  why  that  opinion  should  be  disturbed.  The  view  of  the 
law  therein  expressed  seems  to  us  to  be  correct,  and  accordingly  the  petition 
for  a  rehearing  is  overruled. 

^^*  CJOREY  «.  COBEY,  (tWO  CaSCS.) 

(Supreme  Court  of  Wyoming.    September,  1888.) 

Appeai/--Rbvibw— Cbbtificate  of  Important  Qubstios. 

Under  act  Wyo.  March  9, 1888,  providing  that,  when  an  important  question  arises 
before  a  district  court,  the  judge  may  cause  the  same  to  be  I'eserved  and  sent  to  the 
supreme  court  for  decision,  an  order  of  the  district  court  certifying  that  there  is 
such  a  question  in  the  cause,  but  not  stating  what  such  question  is,  brings  up  noth- 
ing  for  determination. 

Case  reserved  from  district  court. 

Cross-actions  between  Geiprge  W.  Corey  and  Francis  S.  Corey.  The  judge 
of  the  First  judicial  district  certified  the  cases  to  the  supreme  courts  as  involv- 
ing important  or  diiRcult  questions. 

Saufley,  J.  These  two  causes  involve  similar  questions,  and  are  there- 
fore heard  and  considered  together.  They  were  certified  to  this  court  for  its 
decision  by  an  order  of  the  district  coui-t  of  the  Firat  judicial  district,  pur- 
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suant  to  an  act  of  the  tenth  legislative  assembly,  entitled  "An  act  supplement- 
ary to  chapter  two  of  title  six  (nine)  of  the  Rev.  Statutes  of  AVyoming,  relatiiig 
to  courts,"  approved  March  9,  1888.  This  act  provided,  in  substance,  that, 
where  an  important  or  diUlcult  question  arises  before  a  district  court,  the 
judge  of  said  court  may  cause  the  same  to  be  reserved  and  sent  to  the  supreme 
court  for  its  decision.  While  the  order  of  the  district  court  in  tliese  causes 
certifies  that  there  are  difficult  and  important  questions  involved,  it  faile.l  to 
state  what  those  questions  are.  We  conceive  it  to  be  indispensable  to  any 
action  by  this  court  that  the  question  which  is  conceived  to  be  difficult  or  im- 
portant should  be  specially  stated  by  the  district  court,  and  vviihout  such 
statements  tliis  court  htis  no  power  to  consider  any  questions  which  may  arise 
in  the  case.  It  is  therefore  the  opinion  of  the  court  that  there  is  nothing  be- 
fore them  on  which  the  court  may  act;  and  for  this  reason  the  causes  are  or- 
dered to  be  stricken  from  the  docket,  and  the  clerk  of  this  court  is  ordered  to 
transmit  the  papers  and  files  of  tlie  causes  to  the  clerk  of  the  district  court. 


Hughes  ».  Felton. 

{Supreme  Court  of  Colorado.     June  1,  1888.) 

1.  Statutes — Enactment^— Validity. 

A  statute  of  a  legislature  which  was  regularly  organized  and  fully  recognized 
by  the.  executive,  and  which  had  no  rival  organization,  is  not  invalid  because  the 
members  were  elected  under  an  apportionment  act  which  contained  no  provision 
for  the  representation  of  one  of  the  counties. 

2.  Same — ^Determining  Validity — Evidence. 

In  proceedings  under  such  a  statute,  the  *  legality  of  the  legislature  thus  con- 
stituted cannot  be  Inquired  into  under  Cojist.  Colo.  art.  5,  §  10,  providing  that  each 
house  shall  judge  of  the  election  and  qualification  of  it^  members ;  nor  under  the 
rule  that,  for  the  purpose  of  determining  the  validity  of  a  legislative  act,  the  courts 
will  not  consider  evidence  outside  the  act  itself,  the  enrolled  bill,  and  the  journals. 

3.  Error,  Writ  of— Assignment  op  Errors— Order  after  Final  Judgment. 

On  writ  of  error,  error  cannot  be  assigned  to  the  denial  of  a  motion  to  vacate  the 
judgment. 

Commissioners'  decision.    Error  to  superior  court  of  Denver. 
Wellst  Smith  &  Macon,  for  plaintiff  in  error.    F.  J.  Mott,  for  defendant 
in  error. 

De  France,  C.  Felton  was  plaintiff  in  the  court  below,  and  obtained  a  judg- 
ment by  default  against  Hughes,  the  defendant.  Hughes  afterwards  moved 
for  a  vfication  of  said  judgment,  but  his  motion  was  denied.  The  denial  of 
said  motion  is  assigned  for  error.  It  is  not  permissible,  in  a  case  brought 
here  by  writ  of  error,  to  assign  error  on  an  order  of  court  made  after  final 
judgment.     Polk  v.  Butterfleld,  9  Colo.  325,  12  Pac.  Rep.  216. 

The  only  other  point  relied  upon  for  a  reversal  is  that  the  superior  court  is 
no  court,  and  had  no  jurisdi*  tion  as  sucli  to  pass  judgment  in  the  case.  To 
support  tliis  proposition,  it  is  claimed  that  the  act  of  the  legislature  approved 
February  10,  1883,  under  and  by  virtue  of  which  the  superior  court  was  or- 
ganized, is  nugatory.  The  objection  made  to  such  act  is  not  to  the  mode  of 
its  passage,  nor  to  subject-matter  apparent  on  the  face  thereof;  but  because, 
as  it  is  claimed,  the  legislature  which  enacted  it  was  not  a  legal  or  constitu- 
tional body.  In  tlie  case  of  People  v.  Stipervisors,  8  N  Y.  317,  it  is  said  that, 
in  order  to  take  advantage  of  an  objection  of  this  kind,  it  should  be  set  fortli 
in  the  pleadings,  so  as  to  afford  the  adverse  party  an  opportunity  of  contro- 
verting the  same.  But,  however  this  may  be,  there  is  another  matter  which 
is  fatal  to  the  claim  here  made.  Article  5,  §  10,  of  the  state  constitution,  re- 
ferring to  the  legislature,  provides  that  each  house  ** shall  judge  of  the  election 
and  qualification  of  its  members.''  The  power  thus  vested  and  conferred  is 
exclusive.  The  courts  cannot  interfere  with  its  exercise,  or  review  the  de- 
cision of  either  house,  acting  under  and  in  pursuance  of  said  power.    Such 
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decision  is  conclusive.  People  v.  Mahaney,  13  Mich.  481;  State  v.  Oilmore, 
20  Kan.  551;  Gooley,  Const.  Lim.  133,  624.  To  maintain  tlieir  main  proposi- 
tion, that  the  superior  court  is  not  a  court,  counsel  for  plaintiff  in  error  as- 
sume, as  a  basis  for  their  argument,  that  the  legislative  apportionment  act  of 
1881  is  unconstitutional.  By  an  ovei-sight  or  omission  of  the  legislature,  this 
apportionment  act  contains  no  provision  whereby  the  electors  of  Dolores 
county  might  have  a  voice  in  the  election  of  senators  and  representatives ;  and 
for  this  reason  it  is  that  said  act  is  claimed  to  be  in  contravention  of  the  consti- 
tution. Then  counsel  say,  and  perhaps  it  is  a  fair  and  legitimate  presump- 
tion, that  all  of  the  members  of  the  legislative  assembly  of  1888,  except  the 
senators  who  held  over,  were  chosen  under  that  act,  or  from  districts  as  con- 
stituted by  that  act,  at  the  general  election  held  in  1882.  The  conclusion  is 
then  drawn  that  the  members  of  the  legislature,  thus  elected,  were  not  legally 
elected;  and  also  the  further  conclusion,  that  the  legislative  assembly  of  1883, 
composed  of  a  senate,  one-half  of  whose  members  were  so  elected,  and  of  a 
house,  of  which  all  the  members  were  so  elected,  was  an  illegal  and  unconsti- 
tutional body;  and  that,  as  a  consequence,  no  act  passed  by  it  could  become  a 
^ valid  law«  The  statute  under  which  the  superior  court  of  the  city  of  Denver 
\\\..s  organized,  is  one  of  the  measures  of  that  legislature.  This  \s  the  process 
of  reasoning  advanced  by  counsel  in  support  of  the  assignment  of  error  under 
consideration.  From  what  has  already  been  said,  it  is  plain  to  be  seen  that  a 
determination  of  the  main  proposition  contended  for  Involves  a  decision  of 
questions  which  this  court  has  no  authority  to  decide,  and  which  it  is  prohib- 
ited from  deciding  by  an  express  provision  of  the  constitution  lodging  such 
power  elsewhere.  The  members  of  the  legislature  thus  assailed,  met  at  the 
time  and  place  provided  therefor  by  law,  and  then  and  there  organized  the 
two  houses  in  the  manner  required  by  law.  In  doing  this,  each  house  neces- 
sarily judged  of  the  election  and  qualification  of  its  members.  The  two  houses 
thus  organized,  recognized  each  other  as  a  component  part  of  the  legislature 
of  the  state,  and  they  received  full  recognition,  as  such,  by  the  executive  branch 
of  the  government.  They  chose  two  persons  to  represent  the  state  of  Colo- 
rado in  the  senate  of  the  United  States,  who  were  afterwards  admitted  to 
seats  as  members  of  that  distinguished  body;  and  in  all  other  respects  the  said 
assembly  acted  and  was  recognized  as  the  legislature  of  the  state.  It  is  a  gen- 
eral, if  not  universal,  rule,  that  courts,  in  determining  the  validity  or  invalid- 
ity of  a  legislative  act,  do  not,  for  the  purpose  of  impeaching  such  act,  permit 
of  or  consider  evidence  outside  of  the  act  itself,  the  enrolled  bill,  and  the  jour- 
nals of  the  two  houses.  Division  of  Howard  Co.,  15  Kan.  195,  and  cases 
there  cited.  For  these  reasons  the  proposition  advanced  is  not  tenable. 
Whether  the  apportionment  act  referred  to  infringes  upon  the  constitution  or 
not  is  a  question  not  properly  before  us.    The  judgment  should  be  affirmed.  . 

Rising  and  Stalloup,  CC,  concur. 

Per  Curiam.    For  the  reasons  assigned  in  the  foregoing  opinion  the  judg- 
ment is  affirmed. 

ON  RRHEARLNQ. 

(October  81, 188S.) 
Per  Curiam.  If,  notwithstanding  the  contrary  declaration  of  the  opinion, 
we  assume  that  the  constitutionality  of  the  apportionment  act  mentioned  is 
fairly  before  us,  the  conclusion  arrived  at  by  the  commission  is  not  avoided. 
This  assumption  simply  transforms  the  inquiry,  as  to  the  title  by  which  cer- 
tain members  of  the  fourth  general  assembly  held  their  seats,  into  an  attempt 
to  question  the  legal  status  of  that  body  as  a  whole.  The  views  upon  this 
subject  urged  by  counsel  for  plaintiff  in  error  cannot  be  adopted  for  the  fol- 
lowing, among  other,  reasons:  The  fourth  general  assembly,  including  the 
13  senators  who  held  over,  met  and  organized  in  the  manner  provided  by  law. 
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It  wad  fully  recognized  without  comment  or  question  by  the  executive  depart* 
ment  of  the  government.  It  was  the  only  body  then  in  existence,  or  that  has 
ever  existed,  professing  to  be  the  fourth  general  assembly.  It  performed  the 
usual  legislative  duties,  finally  adjourned,  and  now,  after  the  lapse  of  four 
and  a  half  years,  its  legal  existence  is  indirectly  and  for  the  first  time  chal- 
lenged. We  are  not  advised  by  the  record  as  to  even  the  possible  influence 
the  inadvertence  of  the  legislature  of  1881,  in  omitting  Dolores  county  from 
the  apportionment  bill,  may  have  had  upon  the  membership  of  the  succeeding 
legislature,  the  said  fourth  general  assembly.  It  may  be  true,  for  aught  we 
know,  that  the  electors  of  Dolores  county  could  have  had  no  voice  in  the  elec- 
tion of  more  than  one  state  senator  and  one  representative.  If  so,  we  are 
aware  of  no  principle  of  constitutional  construction  that  would  justify  us  at 
the  present  time,  and  under  the  existing  circumstances,  in  declaring  the  en- 
tire fourth  general  assembly,  composed  of  76  members,  a  body  of  usurpers, 
acting  wholly  without  any  legal  right  or  authority  in  the  premises.  Conced- 
ing, therefore,  for  the  sake  of  the  argument,  that,  in  so  far  as  the  apportion- 
ment act  of  1881  failed  to  expressly  recognize  the  rights  of  Dolores  county  to 
representation,  it  was  unconstitutional,  in  our  judgment  it  does  not  follow 
that  the  legislation  of  1883  should  be  declared  a  nullity  on  the  ground  that 
the  entire  act  was  void,  and  the  body  elected  in  pursuance  of  its  provisions 
illegal.    The  rehearing  is  denied. 


(U  Colo.  540)  ^  T 

Gale  v,  James. 
(Supreme  Court  of  Colorado.    October  16, 1888.) 
1.  Assumpsit— Pleading — Common  Counts— Answer. 

Plaintiff,  in  an  action  to  recover  for  labor  and  services,  pleaded  the  common  count. 
The  answer  denied  that  defendant  "owes  the  plaintiff  the  sum  of  $294.50,  [the 
amount  sued  for  J  or  any  sum  whatsoever,  on  account  or  otherwise.  ^  Held,  that 
thifl  was  merely  a  denial  of  a  legal  conclusion,  insufficient  under  the  Code  practice, 
and  that  plaintiff  was  entitled  to  judgment.  Rising,  C,  dissenting. 
3.  Same— Plea  in  Abatement-Judgment  on  Pleadings. 

To  a  complaint  alleging  that  defendant  was  indebted  to  plaintiff  in  the  sum  of 
1394.50  for  labor  and  services,  defendant,  without  making  any  sufficient  denial  of 
the  allegations  of  the  complaint,  answered  that  he,  together  with  others,  was 
jointly  interested  in  working  a  mine,  and  that  they  jointly,  and  not  otherwise,  em- 
ployed plaintiff  therein,  "and  that  there  is  now  due  said  plaintiff  for  said  work  and 
labor,  from  this  defendant  and  his  said  joint  owners, "  a  balance  of  $219.50.  Held^ 
that  the  answer  was  merely  an  attempted  plea  in  abatement;  that  there  was  noth- 
ing to  indicate  that  the  work  and  labor  therein  mentioned  was  the  same  as  alleged 
in  the  complaint;  and  that  there  was  no  error  of  which  defendant  could  complain 
in  rendering  judgment  for  plaintiff  on  the  pleadings  for  $219.50.  Rising,  C,  dis- 
senting. 
8.  Pleading — Objections  Waived. 

The  right  to  complain  of  the  court's  ruling  in  striking  an  answer  from  the  files  Is 
waived  by  filing  an  amended  answer. 
i.  Practice  in  Civil  Cases— Withdrawal  of  Replication. 

In  determining  the  sufficiency  of  an  answer,  the  fact  that  a  replication  was  filed 
cuts  no  figure,  where  the  replication  was,  by  leave  of  court,  withdrawn  before  mo- 
tion for  judgment. 

Commissioners*  decision.     Appeal  from  Boulder  county  court. 

This  was  an  action  to  recover  for  labor  and  services  rendered,  brought  by 
W.  T.  James  against  Dennis  Gale.  There  was  judgment  for  plaintiff  on  the 
pleadings,  and  defendant  appeals. 

Otven  d:  Stidger,  for  appellant. 

Db  France,  C.  The  appellee,  James,  sued  the  appellant.  Gale,  to  recover 
the- price  and  value  of  certain  labor  and  services  alleged  to  have  been  done  and 
rendered  by  the  former,  between  certain  dates,  and  in  the  capacity  of  a  min- 
ing foreman,  for  and  at  the  special  instance  and  request  of  the  latter.  After 
alleging  the  amount  sued  for  to  be  less  than  $2,000,  the  complaint  proceeds  aa 
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follows:  ''That  tho  defendant  is  indebted  to  the  plaintiff  in  the  sura  of  two 
hundred  and  ninetj-fonr  and  50-100  dollars,  and  interest  thereon  at  10  per 
cent,  per  annum,  from  the  7th  day  of  September,  A.  D.  1883,  over  and  above 
all  set-offs  and  counter-claims,  on  an  account  for  work,  labor,  and  services  as 
a  mining  foreman,  performed  by  the  plaintiff  for  the  defendant,  at  the  spe- 
cial instance  and  request  of  the  defendant,  in  Boulder  county,  Colo.,  between 
the  1st  day  of  November,  A.  D.  1882,  and  the  7th  day  of  September,  1888, 
both  days  inclusive;  that  no  part  of  said  sum  or  the  interest  thereon  has 
been  paid,  though  the  principal  became  due  September  7,  1883.  Wherefore 
the  plaintiff  demands  judgment  against  the  defendant  for  the  sum  of  8294.50, 
and  interest  thereon  from  September  7,  1883,  and  the  costs  of  suit."  The 
original  answer  of  the  defendant  was  stricken  out  upon  motion  of  the  plain- 
tiff, and  an  amended  answer  was  filed,  which  is  as  follows:  ''The defendant, 
answering  to  tlie  plaintiff's  complaint,  says:  (1^  He  denies  that  he  owes  the 
plaintiff  the  sum  of  two  hundred  and  ninety-four  and  50-100,  or  any  sum 
whatsoever,  on  account  or  otherwise.  (2)  That  he,  together  with  Alex.  Yon 
Wendt,  Thomas  L.  Drake,  and  Milo  A.  Smith,  were  jointly  interested,  and 
not  otherwise,  in  working  and  mining  upon  a  lode  called  the  'Alamakee,'  sit- 
uated in  said  county  and  slate,  and  that  as  such  joint  owners,  and  not  otheN 
wise,  they  employed  plaintiff  to  work  and  labor  for  them  on  said  mine,  and 
that  there  is  now  due  said  plaintiff  for  said  work  and  labor  from  this  defend- 
ant and  his  said  joint  owners  the  sum  of  two  hundred  and  forty-four  50-100, 
($244.50,)  less  a  bill  for  lumber  furnished  said  plaintiff,  to  be  deducted  from 
said  sum  of  $244.50,  amounting  to  $25,  making  the  total  amount  due  said 
plaintiff  as  aforesaid  two  hundred  and  nineteen  and  50-100  ($219.50)  dollars. 
(3)  That  the  said  Alexander  Yon  Wendt,  Thos.  L.  Drake,  and  Milo  A.  Smith  are 
still  living. "  After  the  tiling  of  this  amended  answer,  the  plaintiff  moved  the 
court  for  judgment.  This  motion  was  granted,  and  a  final  judgment  was 
thereupon  rendered  against  the  defendant  in  favor  of  the  plaintiff  for  the  sum 
of  $219.50,  and  for  costs  of  suit,  from  which  judgment  the  defendant  has  ap- 
pealed to  this  court.  The  ruling  of  the  court  in  striking  the  original  answer 
from  the  files  is  assigned  for  error.  The  right  to  complain  of  tliis  ruling  was 
waived  by  filing  an  amended  answer.  Tiie  action  of  the  court  in  rendering 
final  judgment  is  also  assigned  for  error,  and  this  embraces  all  the  errors 
which  have  been  assigned,  except  the  one  disposed  of  above.  The  motion 
upon  which  final  judgment  was  rendered  is  not  incorporated  in  the  bill  of  ex- 
ceptions, yet  it  is  but  fair,  perhaps,  to  presume  that  it  was  based  upon,  and 
is  therefore  a  judgment  upon,  the  pleadings. 

Whether  this  judgment  should  be  reversed  or  affirmed  depends  upon  the 
sufficiency  or  insufficiency  of  the  amended  answer.  This  answer  partakes  of 
the  nature  of  a  plea  in  abatement.  Our  Code  of  Civil  Procedure  recognizes 
no  plea  in  abatement  as  such',  but  subject-matter  of  that  nature  may  be  set 
up  by  way  of  answer.  The  first  paragraph  of  this  answer  is  but  a  denial  of 
a  conclusion  of  law.  Such  conclusion  involves  no  (element  of  fact,  and  there- 
fore presents  no  issue.  Pom-  Rem.  §  637  et  $eq,;  Lightner  v.  MenzeU  35  Cal. 
453;  Millard  v.  Baldwin,  3  Gray,  484;  Sapington  v.  Jeffries,  15  Mo.  628; 
Telegraph  Co.  v.  Pattersimt  1  ]J^ev.  151;  Baker  v.  CordioelU  6  Colo.  199; 
Bliss,  Code  PI.  §  334;  WaUon  v.  Lemen,  9  Colo.  200,  11  Pac.  Rep.  88.  The 
libei-al  construction  for  pleadings  provided  by  the  Code  does  not  mean  that 
courts  shall  supply  a  pleading  bodily,  or  any  substantial  averment  which  may 
be  wanting,  or  that  they  shall  overlook  or  disregard  the  omission  of  a  sub- 
stantial averment.  Bpear  v.  Downing,  34  Barb.  523;  Cruger  v.  Railroad 
Co,,  12  N.  Y.  201.  The  plaintiff  used  the  common  count  for  the  complaint. 
This  is  permissible  under  our  practice.  Code  1877,  g  64;  Bliss,  Code  PI.  § 
299;  Leitensdorfer  v.  King,  7  Colo.  436, 4  Pac.  Rep.  37.  A  denial  simply  of 
the  legal  conclusion  stated  in  the  common  count,  without  denying  the  facts 
from  which  such  conclusion  is  derived,  does  not  fulfill  the  requirements  of 
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our  Code  practice.  Watson  v.  Lemen^  9  Colo.  200,  11  Pac.  Rep.  88;  Bliss 
Code  PL  §  334.  And  this  is  especially  true  if  the  effect  or  sufficiency  of  such 
denial  be  questioned  by  demurrer,  or  by  motion,  as  in  this  case  before  trial 
or  verdict,  as  a  stricter  rule  of  construction  is  then  demanded.  White  v. 
Spencei;  14  N.  Y.  247;  St.  John  v.  JSTorthrup,  23  Barb.  26;  Wall  v.  WaUr- 
Works,  18  N.  Y.  119;  Lounsbury  v.  Purdy,  Id.  515;  Bliss,  Code  PI.  §  334. 
The  subject-matter  of  the  defense  set  up  in  this  case  being  purely  that  of 
abatement,  still  less  liberality  of  construction  should  be  indulged,  as  such 
matter  is  of  a  dilatory  nature.  The  answer  in  this  case  is  a  mere  nullity,  if 
thederrial  in  the  first  paragraph  is  to  be  given  no  force;  and  it  is  not  entitled 
to  any  force  upon  reason  or  authority  The  answer  does  not  show  the  cause 
of  action  therein  stated  to  be  the  same  as  that  stated  in  the  complaint.  This 
is  a  necessary  averment  to  make  it  a  good  answer.  The  court  cannot  over- 
look this  omission.  'The  denial  contained  in  the  first  paragraph  should  not 
be  given  the  effect  of  supplying  such  omission.  For  aught  that  appears  in 
the  answer,  the  cause  of  action  therein  stated,  and  that  stated  in  the  com- 
plaint, may  both  have  existed  in  favor  of  the  plaintiff  at  the  time  this  suit 
was  brought  It  is  no  more  effective  as  an  answer  than  though  the  defend- 
ant had  stated  instead  thereof  that  he  and  others  were  jointly  indebted  to 
plaintiff  for  goods  sold  and  delivered,  or  on  any  other  account  than  that 
named  in  the  complaint.  The  fact  that  both  were  for  work  and  labor  only 
makes  them  similar  to  that  extent,  or  in  that  particular.  It  does  not  appe<ir 
that  it  was  for  the  same  work  and  labor.  In  construing  pleadings  the  same 
degree  of  liberality  is  not  to  be  applied  in  all  cases,  but  reference  should  be 
had  to  the  character  of  the  pleadings,  as  well  as  to  the  time  and  mode  in 
which  their  sufficiency  may  be  called  in  question.  Nothing  is  to  be  drawn 
from  the  fact  that  a  replication  to  the  answer  was  filed  in  this  case.  It  was 
afterwards,  and  before  motion  for  judgment,  withdrawn  by  leave  of  court, 
and  the  record  stands  as  though  such  replication  had  never  been  filed.  Nor 
does  the  fact  that  judgment  was  rendered  for  less  than  the  plaintiff  asked 
avail  the  defendant,  as  that  was  an  error  of  the  court  committed  in  his  favor. 
What  the  plaintiff  or  the  court  below  may  have  thought,  said,  or  done  in  re- 
spect to  this  answer  is  not  of  sufficient  potency  to  control  this  court  upon  the 
question  of  its  construction,  and  has  no  bearing  whatever  in  that  respect. 
Hall  v.  Rockwell,  8  Colo.  103,  6  Pac.  Rep.  927.  Our  system  of  practice  is 
equally  liberal  in  regard  to  amendments  of  pleadings  as  in  the  matter  of  their 
construction.  The  defense  here  is  of  a  dilatory  character;  and  was  attacked 
by  motion.  No  leave  of  court  was  asked  to  amend  the  same,  but  the  defendant 
elected  to  stand  by  his  answer  as  it  was.  Should  he  now  be  heard  to  assail 
a  judgment  which  is  the  result  of  his  own  negligence?  All  proper  and  legit- 
imate intendments  must  be  indulged  in  support  of  such  judgment.  The  de- 
fense sought  to  be  interposed  by  the  answer  has  but  a  single  purpose:  to  abate 
the  action,  or  require  others  to  be  joined  as  defendants.  The  denial  contained 
in  the  first  paragraph,  besides  being  insufficient  for  any  purpose,  was  not 
necessary  to  such  a  defense.  The  answer  can  only  be  held  good  by  giving 
force  to  this  denial,  and  by  giving  to  the  language  used  a  meaning  which  it 
does  not  fairly  import.    For  these  reasons  the  judgment  should  be  affirmed. 

Stallgup,  C,  concurs;  Rising,  C,  dissenting. 

Per  Cubiam.  For  the  reasons  given  in  the  foregoing  opinion  of  a  majority 
of  the  supreme  court  commissioners  the  judgment  of  the  court  below  is  ai- 
firmed. 
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(16  Or.  493)  «  tt 

State  v,  Harding. 
(Supreme  Court  of  Oregon.    October  38, 1888.) 

1.  JonT— Challenge— Not  on  Tax-Roll. 

State  y.  Ching  Ling,  18  Pac.  Rep.  844,  followed. 

3.  Cbiminal  Law— Evidence— Declakations. 

Where  two  persona  were  jointly  indicted  for  larceny,  upon  a  separate  trial  of  one 
of  them  for  the  offense,  it  is  competent  for  the  state  to  introduce  in  evidence  the 
conversation  between  the  parties  and  their  conduct  at  the  time,  where  such  con- 
versation tends  to  prove  tne  larceny  charged,  or  guilty  knowledge  on  the  part  of 
the  defendant,  or  the  interest  with  which  the  defendant  on  trial  received  the  money 
alleged  to  have  been  stolen. 

8.  Lahcent— Evidence. 

Where  upon  a  trial  for  larceny  the  evidence  introduced  upon  the  part  of  the  state 
tended  to  prove  that  the  defendant  hctd  the  stolen  money  in  nis  possession  or  under 
his  control,  such  evidence  is  not  rendered  incompetent  because  it  further  ap- 
peared that  the  defendant  proposed  to  spend  a  part  of  such  money  in  a  saloon,  in 
purchasing  wine. 

{Sylldbus  by  the  Court) 

Appeal  from  circuit  court,  Multnomah  county. 

Moreland  &  Masters  and  &.  H.  Jiv/mett,  for  appellant,  ff.  E.  McGinn  and 
N,  D,  Simon,  for  respondent. 

Strahan,  J.  The  defendant  was  jointly  indicted  with  one  Pearl  Page  for 
the  crime  of  larceny,  committed  by  them  in  stealing  from  one  G.  Dickinson 
the  sum  of  ^300.  Atrial  before  a  jury  resulted  in  bis  conviction  and  sen- 
tence to  tiie  penitentiary  for  Ave  years,  from  which  judgment  this  appeal  was 
taken.  During  the  progress  of  the  trial  several  exceptions  were  taken  by  the 
defendant,  which  I  will  now  proceed  to  notice. 

1.  The  first  objection  taken  on  the  part  of  the  defendant  was  to  the  ruling 
of  the  court  in  allowing  a  challenge  to  a  juror  by  the  state,  for  the  reason  that 
the  juror's  name  was  not  on  the  assessment  roll  for  the  year  of  1887.  It  does 
not  appear  whether  this  juror  -was  on  the  regular  panel  or  not.  This  brings 
the  case  precisely  within  the  ruling  in  State  v.  Ching  Ling,  18  Pac.  Rep.  844, 
where  the  same  question  was  before  this  court,  and  where  we  refused  to  re- 
verse a  judgment  under  the  same  circumstances.  A  further  examination  of 
the  question  in  this  case  has  failed  to  furnish  any  sufficient  reason  for  over- 
ruling our  previous  decision,  and  the  same  is  decisive  against  the  appellant 
on  this  question. 

2.  One  Z.  M.  Larne  was  called  as  a  witness  on  the  part  of  the  state  and  tes- 
tified, among  other  things,  that  he  was  a  hack-driver  in  the  city  of  Portland; 
that  on  the  night  of  March  8,  1888,  at  the  hour  of  about  11  o'clock,  he  took 
the  defendant  Harding  and  Pearl  Page  in  his  hack  to  the  Dividend  saloon,  on 
First  and  Stark  streets,  where  Harding  had  deposited  the  sum  of  two  or  three 
hundred  dollars;  that  when  he  arrived  at  the  saloon  the  proprietor,  McNa- 
mara,  refused  to  deliver  the  money  to  either  Page  or  Harding  until  a  receipt 
which  he  had  given  Harding  for  the  money  was  produced;  that  Harding  was 
drunk  and  the  receipt  could  not  be  found.  The  defendant  Pearl  Page  asked  how 
much  moi.ey  there  was.  Harding  answered  that  there  was  "a  hundred  or 
two."  The  defendant  Pearl  Page  then  said:  "Yes,  three  or  four  hundred." 
This  evidence  was  given  without  objection.  The  district  attorney  then  asked 
the'  witness  this  question:  "Did  you  see  the  defendant  Harding  strike  Pearl 
Page  in  the  hack?"  and  the  witness  answered,  "Yes, I  did, "over  the  defend- 
ant's objection ;  and  this  is  assigned  for  error.  The  appellant's  counsel  insist 
that  the  object  of  this  evidence  was  to  degrade  the  defendant,  and  he  cites 
Anderson  v.  Railroad  Co.,  54  N.  Y.  334,  where  it  is  said:  "Any  illegal  evi- 
dence received  under  objection,  having  a  tendency  to  excite  the  passions, 
arouse  the  prejudices,  awaken  the  sympathies,  or  warp  or  influence  the  judg- 
ment of  jurora  in  any  degree  cannot  be  considered  harmless  error,  and  so  the 
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error  be  disregarded  on  the  appeal.  **  It  does  not  appear  to  us  that  the  ob- 
ject, or  necessary  or  probable  effect,  of  the  evidence  objected  to,  under  the 
circumstances^  was  to  degrade  the  defendant  or  in  any  way  to  affect  his  moral 
status  before  the  jury.  The  circumstances  of  the  case  as  developed  on  the 
trial,  and  to  which  no  objection  was  or  could  be  interposed,  were  far  more 
damaging  to  the  defendant  than  the  fact  that  he  slapped  Pearl  Page.  But  it 
appears  tiiat  the  theory  of  the  prosecution  was  that  the  money  was  stolen  by 
Pearl  Page  and  delivered  by  her  to  the  defendant  Harding  with  the  knowledge 
on  his  part  that  the  same  had  been  stolen;  that  the  conversation  detailed  by 
the  witness  related  to  said  stolen  money  and  the  amount  thereof.  Now  what 
these  parties  said  and  did  between  themselves  in  relation  to  that  money  was 
competent  evidence  on  the  part  of  tlie  state  to  prove  the  larceny,  or  to  prove 
guilty  knowledge  on  the  part  of  Harding,  and  to  show  the  intent  with  which 
he  received  it;  and  if,  during  the  conversation  about  the  money,  or  while  they 
were  going  to  the  place  where  it  had  been  deposited,  and  where  they  were 
disputing  about  the  amount  deposited,  Harding  struck  Page,  it  is  not  per- 
ceived on  what  legal  principle  the  fact  could  be  excluded.  It  was  an  act  by 
the  defendant,  in  connection  with  the  stolen  property,  which  the  jury  had 
the  right  to  weigh  and  consider  with  the  other  evidence  in  the  case,  not  for 
the  purpose  of  degrading  the  defendant,  but  for  the  purpose  of  enabling  the 
jury  to  judge  of  the  defendant's  intent  and  guilty  purpose  in  connection 
with  said  money.  We  th^nk  there  was  no  error  in  the  ruling  of  the  court  on 
this  point. 

3.  Qne  L.  P.  Kendall  was  called  as  a  witness  on  the  part  of  the  state 
and  testified  that  he  kept  a  saloon ,  and  that  some  time  after  the  alleged  robbery 
the  defendant  was  in  his  saloon  and  told  him  that  his  girl  had  beaten  a  guy 
out  of  three  or  four  hundred  dollars,  whereupon  counsel  for  the  state  asked 
the  witness  this  question:  "Didn't  the  defendant  make  a  proposition  to  send 
for  his  girl  and  that  they  drink  wine  together  in  your  saloon?"  The  witness 
answered,  over  the  defendant's  objection:  "Yes,  he  did.  He  agreed  to  come 
and  spend  some  of  the  money  taken  from  the  guy,  whereupon  I  said, « No;  you 
better  go  and  square  it  with  the  guy;  you  can  spend  none  of  his  money  in 
my  place.'  '*  This  evidence  rests  upon  the  same  theory  as  that  considered  in 
the  second  assignment  of  error,  and  must  be  disposed  of  in  the  same  way. 

The  facts  disclosed  by  this  evidence  tended  to  prove  guilty  knowledge  on 
the  part  of  the  defendant  in  relation  to  the  stolen  money,  and  that  the  same 
or  a  part  of  it  was  then  in  his  possession.  The  facts  that  he  had  the  money 
and  was  proposing  to  spend  a  part  of  it  were  the  essential  facts  upon  which 
the  state  relied,  and  these  could  not  be  excluded  because  the  defendant  pro* 
posed  to  spend  the  money  in  a  disreputable  way,  nor  because  he  proposed  to 
spend  it  a  particular  place,  whether  the  same  be  a  reputable  or  a  disreputable 
place.  The  bill  of  exceptions  was  signed  after  the  close  of  the  term,  and  with- 
out any  extension  of  time  being  allowed  by  order  for  that  purpose.  The  dis- 
trict attorney  moved  in  this  court  to  expunge  the  same  from  the  transcript 
because  it  constitutes  no  part  of  the  judgment  roll.  We  do  not  think  it  nec- 
essary to  consider  that  motion,  for  the  reason  that  our  examination  leads  to 
an  affirmance  of  the  judgment  of  the  court  below;  and  it  is  so  ordered. 


(16  Or.  460) 


Paulson  et  ah  v.  City  of  Portland  et  al. 
(Supreme  Court  of  Oregon.    July  2, 1888.) 

HtmioiPAL  Corporations— Public  Improvements— Suit  to  Enjoik  Ck)LLEOTioH  of 
Assessments— Parties. 

Where  the  common  council  of  the  city  of  Portland,  by  ordinances  duly  adopted, 
caused  a  certain  sewer,  in  the  north  part  of  the  city,  known  as  **  Tanner  Creek 
8ewer,*'  to  be  oonstmcted  at  a  cost  of  over  $85,000,  which  it  directed  to  be  assessed 
on  property  it  declared  to  be  directly  benefited  thereby,  under  the  authority  con- 
tained in  section  121  of  the  city  charter,  providing  **that  the  common  councii  of  the 
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dty  shall  have  power  to  lay  down  all  nooesaary  sewers  and  drains,  and  oanse  the 
same  to  be  assessed  on  the  property  directly  benefited  bv  such  sewer  or  drain,  and 
to  estimate  the  proportionate  share  of  cost  thereof  to  be  assessed  to  the  several 
owners  so  benefited,  *'  held.  In  a  suit  brought  by  a  number  of  the  owners  of  the  prop- 
erty, to  enjoin  the  ooUection  of  the  assessments,  upon  the  grounds  of  the  charter 
not  requiring  notice  of  the  proposed  construction  of  such  works  to  be  given,  and  of 
the  assessment  having  been  arbitrarily  levied,  without  regard  to  the  value  of  the 
benefits  conferred  by  the  improvement,  that  such  owners  were  properly  united  as 
plaintiifs  in  the  sult^  if  such  ordinances  were  void;  that,  although  we  interests  of 
such  owners  were  distinct,  that  they  differed  in  extent,  and  were  not  similarly  af- 
fected; yet,  the  cause  being  common  to  them  all,  and  each  having  the  same  charac- 
ter of  remedy,  they  had  a  sufficient  community  of  interest  to  entitle  them  to  join 
as  such  plaintiffs. 

2.  Samb— Want  of  Noticb— Due  Process  of  Law. 

Held^  however,  following  the  decision  of  this  court  in  Stroiffbridge  v.  City  of 
Portland,  8  Or.  67,  which  the  court  under  the  particular  circumstances  of  this  case 
reffards  itself  as  bound  to  do,  that  the  failure  of  the  charter  to  require  such  notice 
to  be  given  does  not  render  section  121  void,  nor  do  the  proceedings  had  under  it 
have  the  effect  to  deprive  such  owners  of  tneir  property  "without  due  process  of 
law." 

8.  Stabe  Decisis— Opinions  of  Sdprbme  Cocbt. 

Held^  that  where  a  question  has  been  decided  by  this  court,  and  parties,  relT 
upon  the  decision  as  a  settled  rule  of  law,  have  transacted  important  affairs  wh 
would  be  seriously  affected  by  a  change  of  the  rule,  the  court  will  adhere  to  it  in 
subsequent  cases,  nowever  it  might  be  inclined  to  hold  if  the  question  were  res  in- 
tegra, 

4.  Municipal  Corporations— Public  Improvements— Assessments— Benefits, 

Held,  that  the  assessment  of  a  proportionate  share  of  the  cost  of  a  local  improve- 
ment, by  the  officers  of  a  municipal  corporation,  upon  parties  specially  benefited 
thereby,  cannot  be  made  in  excess  of  the  value  of  the  benefit  conferred;  but,  where 
the  improvement  directly  benefits  the  property  of  such  parties,  the  question  of  the 
extent  of  the  value  thereof  must  be  determined  by  the  proper  ofllcers  of  the  corpo- 
ration. The  courts  will  not  interfere  in  such  a  case,  unless  the  property  assessed 
is  so  situated  as  to  render  it  physically  impossible  for  the  improvement  to  benefit 
it,  or  where  the  mode  of  levying  the  assessment  excludes  the  consideration  of  the 
question  of  value  of  the  improvements. 

5.  Same— Necessary  Sewers. 

Held,  that  as  said  section  121  of  the  city  charter  of  the  city  of  Portland  only  em- 
powers the  common  council  of  the  dty  to  lav  down  necessary  sewers  and  drains,  it 
is  a  limitation  upon  the  power  of  the  council  to  establish  the  same,  unless  the  ben- 
efits to  the  property  accommodated  thereby  will  be  equal  to  or  in  excess  of  the  cost 
of  their  construction. 

(V.  Same— Failure  to  Benefit— Injunction— Parties. 

Held,  that  where  an  assessment  is  levied  upon  property  for  a  share  of  the  cost  of 
a  local  improvement,  which  is  so  situated  that  it  cannot  possibly  be  benefited 
thereby,  the  owner  of  the  property  may  maintain  a  suit  to  prevent  the  enforcement 
of  the  assessment;  but  that  different  owners  of  distinct  parcels  of  property  so  as- 
sessed have  no  right  to  join  as  plaintiffs  in  such  suit. 

{SyUaims  by  the  Court,) 

Appeal  from  circuit  court,  Multnomah  county. 

W.  H,  Adams,  Mr.  Mitchell,  A,  H.  Tanner,  and  McDougall  A  Bower,  for 
appellants.     Williams  A  Wood  and  J.  B.  Linthcum,  for  respondents. 

Thayer,  J.  The  respondents,  consisting  of  about  200  persons,  brought  a 
suit  in  said  circuit  court  to  enjoin  the  collection  of  an  assessment  for  the  con- 
struction of  a  sewer,  in  the  north  part  of  the  city  of  Portland,  known  as 
"Tanner  Creek  Sewer."  The  common  council  of  said  dty,  on  the  5th  day  of 
March,  1887,  passed  an  ordinance,  known  as  "Ordinance  No.  5068,"  provid- 
ing for  the  construction  of  the  said  sewer.  The  termini  and  course  the  sewer 
was  to  be  laid  were  specified  in  the  ordinance;  the  territorial  district  to  be 
drained  and  sewered  was  defined  therein;  and  the  lots  and  blocks  within  such 
district,  which  were  declared  to  be  beneOted,  and  subject  to  assessment  on 
account  of  such  sewer,  were  named.  The  said  ordinance  also  contained  the 
following  provisions:  "That  R.  L.  Durham,  Charles  G.  Schramn,  and  H.  W. 
Mounastes,  disinterested  persons,  be,  and  they  are  hereby,  appointed  viewers 
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to  estimate  the  proportionate  share  of  the  cost  of  said  sewer,  to  be  assessed  to 
the  several  owners  of  property  benefited  thereby,  in  accordance  with  the  pro- 
visions of  section  121  of  the  charter  of  said  city,  and  report  the  siuue  to  the 
common  council  within  sixty  days  from  the  date  of  the  approval  of  this  or- 
dinance by  the  mayor.  Said  viewers  shall  hold  stated  meetings  in  the  office  of 
the  auditor  and  clerk  of  said  city,  and  all  persons  interested  may  appear  be- 
fore said  viewers,  and  be  heard  in  the  matter  of  maldng  said  estimate.''  The 
said  viewers,  in  pursuance  of  the  said  provision  contained  in  said  ordinance, 
made  and  filed  their  report  on  the  3d  day  of  July,  1887;  and  the  said  common 
council  thereupon  passed  an  ordinance  known  as  "Ordinance  No.  6162,"  ap- 
proved August  19,  1887,  by  whicli  they  adopted  the  said  report  of  the  view- 
ers, and  directed  the  auditor  and  clerk  to  enter  a  statement  of  said  assess- 
ment's in  the  docket  of  city  liens;  and  that  on  the  22d  day  of  Xovember,  1887, 
warrants  were  issued  for  the  collection  thereof,  in  pursuance  of  which  the 
chief  of  police  of  said  city  was,  at  the  time  of  the  commencement  of  the  suit, 
attempting  to  collect  said  assessments.  The  respondents,  who  are  owners  in 
severalty  of  certain  lots  and  parcels  of  land  within  said  district,  which  are  re- 
spectively charged  with  a  portion  of  said  assessment,  seek  to  have  the  state- 
ment entered  in  the  docket  of  city  liens  set  aside  and  canceled,  and  the  pro- 
ceedings to  enforce  the  assessments  perpetually  enjoined.  The  grounds  upon 
which  they  claim  such  relief,  as  shown  by  their  complaint  filed  in  the  suit,  are 
that  said  section  121  of  the  charter  of  said  city  of  Portland,  under  which  the 
said  viewers  were  required  to  estimate  the  proportionate  share  of  the  cost  of 
said  sewer,  to  be  assessed  to  the  several  owners  of  the  property  benefited 
thereby,  is  unconstitutional  and  void;  that  said  ordinance  No.  5068  is  un- 
constitutional and  void;  and  that  the  property  assessed  was  not  directly  ben- 
efited by  said  sewer.  Said  section  121  of  the  city  charter  provides  "tliat 
the  council  shall  have  the  power  to  lay  down  all  necessary  sewers  and  drains," 
and  cause  the  same  to  be  asses'feed  on  the  property  directly  benefited  by  such 
drain  or  sewer;  but  that  the  mode  of  apportioning  estimated  costs  of  improve- 
ment of  streets,  prescribed  in  sections  112  and  113  of  the  charter,  shall  not 
apply  to  the  construction  of  such  sewers  and  drains;  and  that  when  the  coun- 
cil shall  direct  the  same  to  be  assessed  on  the  property  directly  benefited  such 
expense  shall,  in  every  other  respect,  be  assessed  in  the  same  manner  as  is 
provided  in  the  case  of  street  improvements:  provided,  that  the  council  may, 
at  its  discretion,  appoint  three  disinterested  persons  to  estimate  the  propor- 
tionate share  of  the  cost  of  such  sewer  or  drain,  to  be  assessed  to  the  several 
owners  of  the  property  benefited  thereby;  and  in  the  construction  of  any 
sewer  or  drain  the  city  shall  have  the  right  to  use  and  divert  from  their  nat- 
ural course  any  and  all  creeks  or  streams  running  through  the  city  into  such 
sewer  or  drain."  Neither  said  section  121,  nor  any  other  section  or  clause  of 
the  city  charter,  requires  any  notice  to  be  given  to  the  owner  of  lots  or  blocks 
assessed  with  a  share  of  the  costs  of  such  sewer  or  drain  of  the  proposed  con- 
struction thereof.  The  common  council  is  empowered  to  lay  down  such 
sewers  and  drains,  and  assess  the  cost  thereof  on  the  property  directly  ben- 
efited thereby,  upon  its  own  motion.  It  is  upon  this  ground  that  the  re- 
spondents claim  the  said  ordinances  to  be  unconstitutional,  which  is  the  main 
question  in  the  case.  The  appellants  interposed  a  demurrer  to  the  respond- 
ents* complaint,  upon  the  grounds  (1)  that  there  was  a  misjoinder  of  parties 
plaintiff,  in  that,  to- wit.  that  there  were  numerous  persons  owning  separate 
and  distinct  parcels  of  land,  not  similarly  situated,  nor  similarly  atfected  by 
the  matter  alleged  in  the  complaint,  and  not  having  any  unity  of  interest  in 
the  subject  of  the  suit  or  the  relief  demanded,  joined  as  plaintiffs;  (2)  that 
there  was  a  defect  of  parties,  in  that,  to-wit,  there  was  no  such  unity  of  interest 
among  the  said  plaintiffs  in  the  subject  of  the  suit,  or  the  relief  demanded 
therein,  as  entitled  them  to  be  so  joined;  (3)  that  said  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  suit.    The  circuit  court  overruled  the 
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demurrer,  and,  the  appellants  failing  to  answer  over,  gmnted  a  decree  for  the 
relief  prayed  in  the  complaint. 

The  demurrer  to  ti»e  complaint,  for  misjoinder  of  plaintiffs  and  defect  of 
parties,  did  not  specify  the  proper  grounds  of  objection.  Misjoinder  of  par- 
ties is  no  ground  of  objection  by  demurrer,  and  it  did  not  appear  from  tlie 
face  of  the  complaint  that  there  was  a  defect  of  parties.  Tlie  objection 
which  the  appellants*  counsel  aimed  to  raise  was  that  several  causes  of  suit 
had  been  improperly  united.  But  I  do  not  think  a  demurrer  would  lie  upon 
that  ground,  if  the  ordinance  levying  the  assessment  was  void.  The  plain- 
tiffs* interests  were.  It  is  true,  distinct,  and  differed  in  extent,  and  very  likely 
were  not  similarly  affected;  but  the  cause  was  common  to  them  all,  and  their 
respective  remedies  for  redress  or  prevention  were  the  same.  The  case  would 
be  analagous  to  that  of  a  nuisance  affecting  several  owners  of  real  property, 
where  it  is  a  common  injury  to  them  all,  and  they  each  have  the  same  char- 
acter of  remedy  to  abate  it.  I  think  that,  in  all  cases  where  parties  are 
threatened  with  injury  from  one  wrong,  they  have  a  sufficient  community  of 
interest  to  entitle  them  to  unite  as  plaintiffs  in  a  suit  to  prevent  it,  although 
their  interests  are  distinct,  and  affected  to  a  different  extent.  Such  a  rule 
should  be  maintained  in  order  to  prevent  a  multiplicity  of  suits,  and  is  now, 
as  shown  by  the  authorities  cited  by  the  respondents'  counsel,  well  established. 

The  respondents'  counsel  contend  that  said  ordinances,  and  proceedings 
had  thereon,  are  unconstitutional,  for  the  reason  that  the  plaintiffs  in  the 
suit  are  arbitrarily  declared  beneflted,  without  any  notice  or  opportunity  to 
them  to  be  he;ird  on  that  point,  or  as  to  the  amount  of  the  assessment,  and 
that  the  effect  thereof  is  to  deprive  them  of  their  property  without  due  pro- 
cess of  law,  which  the  counsel  insist  is  contrary  to  the  fourteenth  amendment 
of  the  constitution  of  theUniU  d  States.  Said  amendment,  since  its  adoption, 
has  been  so  often  referred  to  by  counsel  in  support  of  personal  and  property 
rights,  and  been  given  such  prominence  by  courts  in  adjudicating  upon  them, 
as  to  leave  the  inference  that  it  was  a  bran  new  principle  in  the  law.  The  bar 
and  bench  seem  to  have  forgotten  that  it  was  a  part  of  ancient  English  liberties, 
confirmed  by  magna  charta  on  the  19th  day  of  June,  1215,  which  came  to  the 
people  of  the  United  States  as  a  part  of  the  common  law.  Chapter  29  of 
magna  charta  declares  that  "no  free  man  shall  be  taken,  or  imprisoned,  dis- 
seizetl  from  his  freehold  or  liberties,  oi  immunities,  nor  outlawed,  nor  exiled, 
nor  in  any  manner  destroyeil,  nor  will  we  come  upon  him  or  send  against  him, 
except  by  legal  judgment  of  his  peers  or  the  law  of  the  land."  This  provis- 
ion has  been  a  fundamental  rule  in  the  judicial  system  of  every  state  in  the 
Union  which  has  ado|»ted  the  common  law;  and  to  deprive  a  person  of  his 
property,  except  by  **due  process  of  law,"  or  "by  the  law  of  the  land,"  which 
means  the  same  thing,  would  be  illegal,  in  the  absence  of  the  said  fourteentli 
amemlment.  The  people  have  never  delegated  any  such  authority  to  either 
the  state  or  federal  government.  The  amendment,  therefore,  introduces  no 
new  principle  into  the  administration  of  our  municipal  affairs.  It  is  but  dec- 
laratory of  a  rule  which  has  existed  beyond  the  memory  of  man,  and  oui  ju- 
dicature was  built  upon  it.  The  question  has  never  been,  either  before  or 
since  the  adoption  of  the  said  amendment,  whether  the  party  could  be  deprived 
of  his  property  without  due  process  of  law;  but  it  hiis  always  been  whether 
the  act  complained  of  came  within  tbat  wholesome  inhibition.  The  latter  in- 
quiry is  the  one  with  which  we  have  to  deal  in  this  case,— it  is  whether  the 
construction  of  said  Tanner  Creek  sewer  by  the  common  council  of  the  city 
of  Portland,  and  charging  the  cost  thereof  upon  the  lots  and  blocks  owned  by 
the  respondents  and  others,  which  are  claimed  to  be  benefited  by  the  sewer, 
without  first  giving  such  owners  notice  of  its  proposed  construction,  is  depriv- 
ing them  of  their  property  "without  due  process  of  law." 

The  qnestioji  is  one  upon  which  the  authorities  are  not  in  harmony,  though 
I  am  satislied  that  they  largely  preponderate  in  favor  of  the  respondents'  side 
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of  it;  at  least,  the  cases  wliich  hold  that  notices  to  a  party  in  sotne  form  must 
be  given  before  his  property  can  be  charged  with  a  burden,  in  order  that  he 
may  have  an  opportunity  to  contest  the  right  to  impose  it,  or  question  the  ex- 
pediency of  exercising  it,  is  more  in  consonance  with  my  idea  of  justice.  And 
the  very  able  opinion  of  Mr.  Justice  Earl  in  Stuart  v.  Palmer^  74  N.  Y. 
191,  furnishes  cogent  and  convincing  logic  that  a  proceeding  of  the  nature 
and  character  referred  to  would  operate  to  deprive  the  party  of  property  **  with- 
out due  process  of  law;"  but  we  cannot  conclude  that  a  proceeding,  under  a 
legislative  enactment,  authorizing  a  burden  to  be  imposed  upon  property,  with- 
out requiring  notice  to  be  given  to  the  owner,  would  necessarily  have  the  ef- 
fect mentioned,  without  overruling  a  former  decision  of  this  court.  In  Straw- 
bridge  v.  City  of  Portland,  8  Or.  67,  the  question  of  the  necessity  of  notice 
in  such  cases  was  directly  raised.  It  was  claimed  in  the  brief  of  the  appel- 
lants* counsel,  which  was  prepared  by  Mr.  Dell,  that  notice  was  a  fundamental 
act,  the  absence  of  which  rendered  the  assessment  void.  The  respondents' 
counsel,  upon  thecontrary,  insisted  that,  while  the  common  council  had  caused 
notice  to  be  published,  in  which  it  was  stated  that  certain  property  would  be 
assessed,  it  was  a  matter  purely  ex  gratia,  and  could  not  affect  the  cause;  that 
the  common  council  was  under  no  obligation  to  give  any  notice  or  publish  any 
resolution.  Judge  Boise,  who  delivered  the  opinion  of  the  court,  at  page  83 
of  the  case  used  the  following  language:  "The  elaborate  manner  pointed  out 
in  the  charter  for  acquiring  the  authority  to  construct  street  improvements 
does  not  apply  to  the  construction  of  sewers.  The  latter  may  be  laid  when,  in 
the  judgment  of  the  city  council,  the  same  shall  be  necessary.  They  may  be 
made  without  previous  notice;  the  council  alone  being  the  judge  of  their  ne- 
cessity. Sewers  are  required  as  a  part  of  the  sanitary  regulations  of  the  city, 
to  prevent  the  development  of  local  disorders,  and  generally  to  preserve  the 
public  health.  It  may,  and  often  does,  happen  in  populous  towns  that  active 
measures  have  to  be  taken  by  city  authorities  in  sanitary  regulations;  and  it 
would  not  be  wise  to  leave  so  important  a  power,  often  requiring  the  most 
prompt  exercise,  to  the  tardy  mode  provided  for  inaugurating  street  improve- 
ments. Section  106  [now  section  121]  alone  provides  for  the  manner  of  making 
drains  and  sewers.  The  only  question  is,  has  the  city  council  properly  exercised 
its  powers  under  such  section  ?  "  The  view  here  expressed  by  the  learned  judg^ 
may  not  accord  with  that  entertained  by  the  present  members  of  this  court. 
In  the  light  of  subsequent  decisions,  we  might  be  inclined  to  hold  differently: 
but  a  court  is  not  always  at  liberty  to  enforce  the  personal  opinions  of  lis 
members.  Due  deference  must  be  paid  to  the  adjudications  of  their  predeces- 
sors; more  especially  where  a  different  course  would  interfere  with  property 
rights.  The  decision  in  Strowbridge  v.  City  of  Portland  was  made  nearly 
nine  years  ago.  It  declared  valid  the  identical  provision  of  the  charter  of  the 
city  which  is  before  us,  and  under  which  all  the  sewers  within  the  city  have 
been  constructed.  Upon  the  faith  of  that  decision,  doubtless,  the  proceedings 
complained  of  were  instituted,  and  an  expenditure  of  $35,000  incurred  in  the 
construction  of  the  said  sewer;  and  to  overrule  it,  under  the  circumstances,  and 
pronounce  void  an  act  of  the  legislature  under  which  the  city,  for  more  than 
a  quarter  of  a  century,  has  been  carrying  on  extensive  operations,  would  cre- 
ate confusion  and  occasion  injustice.  If  the  rule  of  stare  decisis  is  applicable 
under  any  circumstances,  I  think  it  should  certainly  be  applied  in  this  case. 
It  cannot,  it  seems  to  me,  be  consistently  asked  of  us  that  we  pronounce  so 
important  a  provision  of  a  city  charter  void,  which  this  court  by  a  solemn  ad- 
judication in  a  former  case  has  held  to  be  valid,  whatever  our  holding  might 
be  if  the  question  were  res  integra.  We  had  occasion,  under  similar  circura- 
stances,  to  apply  the  doctrine  of  stare  decUds  in  City  of  Coi-vallis  v.  Stock,  12 
Or.  391,  7  Pac.  llep.  524.  The  question  there  was  whether  an  appeal  to  the 
circuit  court  for  the  county  of  Benton  would  lie  from  a  judgment  of  the  re- 
corder's court  of  the  city  for  the  violation  of  a  city  ordinance.    The  circuit 
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court,  following  Sellers  v.  City  of  Corvallis,  6  Or.  273,  sustained  the  appeal. 
Upon  an  appeal  to  this  court  from  that  ruling,  it  was  contended  by  the  ap- 
pelJant's  counsel  that  Sellers  v.  City  €f  CortaUis  had  been  overruled  in  Town 
of  La  Fayette  v.  Clarke  9  Or.  225,  In  which  it  was  held  that  an  appeal  would 
not  lie  from  the  judgment  of  a  recorder  of  a  city  for  the  violation  of  a  city  ordi- 
nance, unless  the  right  were  given  by  statute;  and  the  court  was  of  the  opin- 
ion that  there  was  no  material  difference  between  the  La  Fayette  charter  and 
the  OorvalJis  charter  upon  that  subject,  and  said  that  it  would  be  inclined  to 
hold  that  the  latter  charter  did  not  provide  for  such  appeal,  if  it  were  not  for 
the  decision  in  Sellers  v.  City  of  Corcallis,  That  decision,  we  said,  was  ren- 
dered by  judges  occupying  the  same  position  we  occupy;  and,  while  we  did 
not  indoi-se  it,  nor  regard  the  reasons  upon  which  it  was  predicated  as  satis- 
factory, yet  that  we  did  not  feel  at  liberty  to  depart  from  it  in  the  particular 
case  before  us.  It  would  be  better,  no  doubt,  if  all  judicial  decisions  were 
made  upon  correct  logical  principles;  but  that  cannot  be  while  intellectual 
infirmity  exists;  and  experience  has  shown  that  it  is  less  injurious  to  endure 
the  evils  of  an  unsound  precedent  than  to  change  it,  when  the  result  would 
cause  confusion  and  disappoint,  and  damage  parties  who  have  relied  upon  it 
as  an  established  rule  of  law.  Upon  the  principle  here  indicated  we  feel  con- 
strained to  adhere  to  the  ruling,  as  regards  the  question  of  notice,  made  in 
Strowbridye  v.  City  of  Portland,  supra. 

The  respondents'  counsel  also  object  to  the  said  ordinances  upon  the  ground 
tliat  they  do  not  provide  for  the  levying  of  the  assessments  upon  the  property 
directly  benefited,  in  accordance  with  the  rule  of  law  which  requires  assess- 
ments for  local  improvements  to  be  laid  in  proportion  to  the  special  benefit  re- 
ceived over  and  above  that  general  benefit  experienced  by  the  whole  community. 
The  common  council  of  the  city,  in  section  5  of  said  ordinance  No.  5068,  de- 
clared that  all  the  lots  and  blocks,  and  parts  of  lots  and  blocks,  within  the  dis- 
trict before  referred  to,  would  be  directly  benefited  by  said  sewer,  and  were 
subject  to  assessment  therefor  in  proportion  to  the  benefits  received  thereby, 
as  provided  In  section  121  of  the  city  charter  of  said  city.  The  subsequent 
ordinance  No.  5162  was  adopted,  and  the  proceedings  thereon  had,  in  order 
to  estimate  the  proportionate  share  of  the  cost  of  such  sewer  to  be  assessed  to 
the  several  owners  of  the  property  benefited  thereby,  and  to  assess  the  same  to 
such  owners.  This  subsequent  ordinance  and  proceedings  were  evidently  in 
pursuance  of  the  prior  ordinance,  and  were  an  exercise  of  the  authority  vested 
in  the  said  common  council  by  said  section  121  of  the  city  charter.  Unless, 
therefore,  the  proceedings  were  in  excess  of  the  authority  conferred  by  said 
section  121,  or  a  fraudulent  exercise  of  the  use  thereof,  or  the  said  section  it- 
self is  void,  said  ordinances  and  proceedings  cannot  be  attacked  collaterally. 
The  counsels'  contention,  if  I  understand  it  correctly,  is  that  assessments  for 
local  improvements  can  be  levied  only  to  the  extent  of  the  special  benefit  con- 
ferred by  such  improvements,  and  that  all  exactions  beyond  that  is  taking  pri- 
vate property  for  public  use  without  just  compensation.  Said  counsel  do  not 
daim  that  said  section  121  of  the  charter  is  faulty  in  that  particular,  unless 
the  meaning  of  it  is  that  the  propei-ty  declared  directly  benefited  shall  bear 
the  entire  expense  of  the  improvement,  although  in  excess  of  the  special  ben- 
efit conferred.  Their  claim  is  that  declaring  all  the  property  within  the  se  wer 
district  directly  benefited,  and  subject  to  assessment  to  the  extent  of  the  cost 
of  its  construction,  without  prescribing  any  mode  of  determining  such  benefit, 
was  illegal.  The  result  of  the  counsel's  theory  is  that  a  municipal  corpora- 
tion has  no  authority  to  make  a  local  improvement,  and  charge  the  entire  ex- 
pense thereof  upon  the  property  benefited  thereby,  unless  it  specially  benefits 
the  property  to  the  amountof  such  expense.  That  theory  Is,  no  doubt,  correct. 
I  do  not  think  it  can  be  successfully  controverted.  But  who  is  to  determine 
the  question?  Is  it  the  board  of  directors  of  the  corporation?  Or  are  the 
courts  to  determine  it  as  a  question  of  fact?    If  we  were  to  say  tiie  latter,  ev- 
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ery  case  of  local  improvements  would  be  liuble  to  come  into  the  courts,  and 
there  would  be  as  many  issues  to  determine  as  tliere  were  individual  owners 
of  property  assessed;  at  least,  I  never  have  heard  of  one  being  satisfied  with 
his  assessment  in  such  a  case.  Again,  how  are  the  courts  to  determine  such 
a  question?  Will  they  do  it  upon  the  testimony  of  witnesses  called  as  ex- 
perts, to  give  their  opinions  as  to  whether  the  benefits  to  a  lot  assessed  for 
such  purposes  is  equal  to  the  amount  assessed  thereon,  the  same  as  in  cases 
of  taking  pro[)erty  for  streets  and  highways?  Such  a  course  would  hardly  be 
practical,  and  would  only  result  in  substituting  in  place  of  the  judgment  of 
the  common  council,  who  are  selected  on  account  of  their  supposed  fitness  for 
that  duty  the  opinions  of  a  multitude  of  witnesses,  many  of  whom  would  be 
personally  interested  in  the  controversy. 

It  may  be  said  that  as  the  circuit  court,  under  the  constitution  of  this  state, 
has  jurisdiction  and  supervisory  control  over  inferior  courts,  otficers,  and  tri- 
bunals, it  has  power  to  prevent  a  municipal  corporation  from  infiicting  a  wrong 
upon  a  citizen  by  levying  an  unjust  assessment  upon  his  property.  This 
would  doubtless  be  so  wliere  the  officers  of  the  corporation  had  usurped  its 
functions,  or  were  engaged  in  perpetrating  a  fraud.  But,  on  the  other  hand, 
if  the  courts  were  to  undertake  to  control  the  discretion  of  the  oiilcers  of  a 
municipal  government,  it  would  be  a  usurpation  on  their  part.  The  common 
council  of  the  city  of  Portland  is  not  required  to  prescribe  a  mode  for  deter- 
mining the  benefits  to  property  accruing  from  local  improvements.  In  the 
case  of  the  construction  of  a  sewer,  it  has  authority  to  determine  what  prop- 
erty is  directly  benefited  thereby,  and  to  estiniate  the  proportionate  siiare  of 
the  cost  of  such  sewer  to  be  assessed  to  the  several  owners  of  the  property  thus 
benefited.  It  exercises  such  authority  as  agent  of  the  state,  and  for  tlie  pub- 
lic good;  and,  so  long  as  it  keeps  within  the  scope  of  its  power,  the  courts 
have  no  control  over  it,  nor  jurisdiction,  in  a  collateral  proceeding,  to  ques- 
tion its  acts.  If  it  were  to  attempt  to  assess  property  for  tlie  cost  of  construct- 
ing a  sewer,  so  laid  as  to  render  it  physically  impossible  to  benefit  the  pro[)- 
erty,  as  in  the  case  of  Hanscom  v.  City  of  Omaha^  11  Neb.  37,  7  N.  W  ilep. 
739,  it  would  exceed  its  authority,  and  it  would  be  the  duty  of  the  courts  X.^ 
interfere  and  prevent  the  wrong  from  working  injury;  but  where  the  property 
is  directly  benefited  by  the  prosecution  of  such  an  enterprise,  and  the  common 
council  has  assessed  what  it  deems  a  proportionate  share  of  the  cost  upon  the 
owner -thereof,  the  courts  are  not  authorized  to  institute  an  inquiry  in  oixler 
to  ascertain  whether  or  not  the  assessment  exceeds  the  benefits.  Such  a  prac- 
tice would  lead  to  interminable  litigation.  The  legislature  has  adopted  the 
course  prescribed  in  section  121  of  the  charter  for  laying  down  sewers.  It 
has  not  provided  any  mode  for  estimating  the  value  of  the  benefits  conferred, 
whereby  they  may  be  compared  with  the  amount  of  the  assessments;  for  the 
reason.  I  suppose,  that  the  former  are  presumed  in  all  cases  to  exceed  the 
latter.  Indeed,  it  would  be  very  ditticult  to  establish  by  proof  the  extent  of 
the  value  of  improvements  of  that  character.  Every  one  knows  that  a  sewer 
in  a  densely  populated  part  of  a  city  is  a  necessity,  and  that  the  property  there 
would  be  of  no  comparative  value  without  it.  The  primary  object  of  such  an 
improvement  is  to  confer  a  special  benefit  upon  the  property  owner.  The 
nature  of  this  class  of  improvements  is  well  described  in  ^iaU  v.  City  of 
Newark,  27  N  J  Law,  185,  in  which  the  court,  at  pages  188,  189,  says: 
"There  is  in  the  legislation  of  every  state  a  variety  of  statutes  whose  primary 
design  is  the  improvement  of  private  property,  and  in  which  the  public  inter- 
est is  merely  incidental.  To  effectuate  the  object  of. these  laws,  they  author- 
ize assessments,  in  the  nature  of  taxes,  upon  individual  property,  and  direct 
the  mode  of  enforcing  them.  Of  this  nature  are  many  statutes,  public  and 
private,  in  relation  to  the  reclaiming  of  drowned  lands,  and  the  draining  and 
fencing  of  swamps  and  meadows.  The  immediate  design  of  tliese  acts  is  the 
improvement  of  private  property;  each  individual  interested  being  required 


Digitized  by 


Google 


Or.]  PAULSON   V.  CITY  OF  PORTLAND.  457 

to  contribute  to  the  expense  in  proportion  to  bis  interest  in  the  property  and 
to  the  benefit  supposed  to  be  conferred  upon  him.  The  public  are  interested 
in  this  class  of  improvemeots  only  as  they  tend  to  improve  the  salubrity  of 
particular  districts,  or  to  increase  the  general  wealth  of  the  community.  These 
assessments  have  little  analogy  to  public  taxes,  either  in  the  purpose  for  which 
they  are  assessed  or  in  the  mode  of  enforcing  them.  So  a  city  ordinance  re- 
quiring  every  lot-holder  to  drain  the  surface  water  from  his  lot,  to  avoid  the 
creation  of  a  nuisance  affecting  the  public  health,  and  in  case  of  failure  di- 
recting it  to  be  done  at  public  expense,  and  the  amount  to  be  a  lien  on  the 
respective  lots,  though  the  design  be  purely  a  public  benefit,  savors  more  of  a 
mere  police  regulation  than  a  measure  of  taxation.  '* 

I  can  discover  no  inherent  defect  in  the  charter  in  regard  to  the  mode  of 
assessment  of  the  costs  of  sewers.  The  common  council  only  has  power, 
under  it,  to  lay  down  necessary  sewers;  and  I  think  this  court  has  the  right 
to  presume  that  when  a  sewer  is  necessary  its  benefits  to  the  property  which 
it  is  intended  to  accommodate  will  be  in  excess  of  the  expense  incurred  in  its 
construction.  Nor  was  the  ordinance  establishing  the  sewer  in  question,  and 
declaring  that  the  property  within  the  sewer  district  referred  to  would  be  di- 
rectly benefited  by  the  sewer,  and  providing  for  estimating  the  proportionate 
share  of  tlie  cost  thereof  to  be  assessed  to  the  several  owners  of  the  property,  void, 
unless  it  is  shown  that,  in  consequence  of  the  location  of  the  property,  it  was 
impossible  for  it  to  receive  any  benefit  therefrom.  The  respondents  allege  in 
their  complaint  that  their  property,  or  any  part  of  the  same,  had  not  been  ben- 
efited, and  would  not  be  benefited,  by  the  sewer.  This  allegation  is  a  mere 
conclusion.  Whether  their  property  had  not  been  benefited,  or  would  not  be 
benefited,  by  the  sewer,  must  be  shown  by  facts  alleged.  They  do  allege  in  a 
subsequent  part  of  their  complaint  that  certain  of  their  property,  within  the 
said  district,  assessed  for  the  construction  of  the  said  sewer,  was  at  a  level  so 
low  that  it  was  impracticable  to  drain  the  same  into  the  sewer.  That  is  a  fact 
which,  if  established  by  proof,  might  entitle  the  owners  of  such  property  to 
relief  against  the  assessment.  Owners  of  property  assessed  a  proportionate 
share  of  the  cost  of  a  sewer  who  cannot,  in  consequence  of  its  physical  loca- 
tion, be  benefited  thereby,  are  entitled  to  relief  against  such  assessment;  but 
I  do  not  think  they  have  the  right  to  join  as  plaintiffs  in  a  suit  to  obtain  the 
relief,  as  the  assessment  and  attempted  enforcement  of  it  are  the  grounds  of 
the  complaint,  and,  as  respects  each  owner,  are  several  in  their  nature, — are 
distinct  acts.  Under  this  view,  the  demurrer  to  the  complaint  should  have 
been  sustained.  The  decree  appealed  from  will  therefore  be  reversed,  and  the 
cause  remanded  to  the  circuit  court,  with  directions  to  sustain  the  demurrer, 
and  for  such  other  proceedings  as  are  consistent  with  the  rules  of  law  in  such 
cases. 

ON  REHEARING. 

(October  11, 1888.) 

Thayer,  C.  J.  It  has  been  held  by  courts  of  good  standing  that  improve- 
ments such  as  the  construction  of  drains  and  sewers  might  be  made,  and  the 
cost  thereof  assessed  upon  the  owners  of  adjacent  property,  without  formal 
notice  to  them  of  tlie  proposed  improvement.  The  grounds  upon  which  such 
decisions  are  maintainable,  if  at  all,  are  that  the  act  is  but  the  exercise  of  the 
taxing  power  of  the  state;  and  as  the  state,  when  it  deems  it  necessary  for 
the  health  and  comfort  of  the  community  that  such  improvement  be  made,  and 
the  adjacent  property  will  be  benefited  thereby,  may  directly  cause  it  to  be 
made  without  previous  notice  to  the  parties  affected,  it  cau  delegate  to  a  mu- 
nici]jal  corporation,  as  its  agent,  the  same  power,  without  requiring  it  to  give 
such  notice  as  a  condition  of  tlie  exercise  of  the  power.  Whether  such  view 
is  strictly  correct  or  not  we  have  not  undertaken  to  determine.  This  court, 
as  shown  in  our  opinion  delivered  herein,  held,  several  years  since,  that  such 
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authority  could  be  exercised  without  previous  notice;  upon  the  faith  of  which  . 
important  affairs  have  been  transacted,  creating  rights  and  establishing  rela- 
tions that  would  be  disturbed,  to  the  great  annoyance  of  the  public,  if  tliat 
decision  were  overturned.  In  view  of  that  fact,  we  feel  bound  to  adhere  to 
the  previous  ruling  upon  the  question,  whatever  our  views  might  be  regard- 
ing it  li  res  nova.    The  petition  for  a  rehearing  must  be  denied. 

Strahan,  J.  (conewrring  in  the  result.)  I  concurred  in  the  affirmance 
of  the  decree  in  this  case,  and  also  in  the  order  overruling  the  petition  for 
a  rehearing,  on  grounds  somewhat  variant  from  those  stated  in  the  opin- 
ion, and  which  I  think  I  ought  to  indicate  briefly.  The  plaintiffs  were  not 
active  nor  prompt  in  complaining  of  those  assessments.  So  far  as  appears, 
they  remained  passive  and  ind:fterent  spectators  during  all  the  time  the  city 
was  engaged  in  assuming  liabilities  in  the  construction  of  the  sewer.  Had 
they  been  prqmpt  in  complaining,  and  in  averting  the  action  of  the  city, 
before  the  liabilities  were  incurred  and  the  work  substantially  completed,  it 
seems  to  me  they  would  have  occupied  a  more  favorable  light  in  a  court  of 
equity.  I  do  not  say  that  this  apparent  laches  would  close  the  door  of  a  court 
of  equ  ity  against  them  in  a  case  free  from  doubt,  but  it  requires  the  cou  rt  to  ex- 
amine their  claim  somewhat  more  critically  than  it  would  otherwise  be  inclined 
to  do.  The  ordinances  relating  to  this  sewer  were  duly  published  in  the  offi- 
cial newspaper  of  the  city  of  Portland.  This,  of  itself,  may  not  amount  to 
technical  notice  to  the  plaintiffs  of  what  the  city  was  doing,  and  yet  there  is 
authority  for  holding  that  the  members  of  a  corporation  are  bound  to  take 
notice  of  its  laws.  Inhabitants  of  Palmyra  v.  Morton,  25  Mo.  593.  Bat, 
however  this  may  be,  it  appears  from  Appendix  A,  annexed  to  the  plaintiffs' 
amended  complaint,  that  the  viewers  appointed  by  ordinance  No.  5068  to 
estimate  the  proportionate  share  of  the  cost  of  said  sewer  to  be  assessed  to  the 
several  owners  of  property  benefited,  gave  notice  of  their  first  stated  meeting, 
which  was  on  June  25,  1887,  at  6:30  o'clock  p.  m.  of  said  day,  by  publication 
in  the  Daily  News,  the  official  paper  of  the  city;  at  which  time  they  met  and 
proceeded  with  their  work,  adjourning  from  day  to  day  until  the  final  com- 
pletion of  their  labors.  The  object  of  this  notice  was  to  pnable  every  person 
interested  to  b.e  present  and  defend  his  rights  before  the  viewers;  to  make  such 
representations  and  statements  before  them  as  his  interest  might  require,  or 
the  facts  justify,  and,  if  the  law  were  improperly  applied  in  any  particular  in- 
stance, the  party  injured  had  his  remedy  by  writ  of  review  to  correct  the  same. 
People  V.  Board,  39  N.  Y.  81;  Kennedy  v.  City  of  Troy,  11  N.  Y.  493;  Le 
Roy  V.  Mayor,  etc.,  20  Johns.  430;  Ueywood  v.  City  of  Buffalo,  14  N.  Y.  534; 
Railroad  Co.  v.  Nolan,  48  N.  Y.  513;  Rhea  v.  Umatilla  Co,,  2  Or.  298; 
Poppleton  V.  Yamhill  Co.,  8  Or  338;  Bank  v.  Jordan,  17  Pac.  Rep.  621. 

But  it  is  objected  that  neither  the  charter  nor  ordinance  expressly  provides 
for  notice;  and  that,  therefore,  tho^jgh  notice  may  have  been  in  fact  given,  the 
constitutional  objection  of  want  of  notice  is  not  met.  Sections  95,  96, 97,  98, 
and  99  of  the  charter  all  provide  for  and  regulate  notice  in  case  of  improve- 
ment of  streets,  and  section  121,  which  autliorizes  sewers,  provides,  among 
other  things:  "And  when  the  council  shall  direct  the  same  [costs]  to  be  as- 
sessed on  the  property  directly  benefited,  such  expense  shall  in  every  other 
respect  be  assessed  and  collected  in  the  same  manner  as  is  provided  in  the  case 
of  street  assessments."  The  charter  expressly  provides  for  notice  in  case  of 
street  assessments,  and  section  121  makes  the  provisions  applicable  in  case  of 
sewers,  where  the  expense  is  ordered  by  the  council  to  be  made  a  charge  on 
the  property  directly  benefited.  In  addition  to  this,  section  12  of  ordinance 
No.  5068  provides  that  the  viewers  shall  hold  stated  meetings  at  the  office  of 
the  auditor  and  clerk  of  said  city,  and  all  persons  interested  may  appear  before 
said  viewers,  and  be  heard  in  the  matter  of  making  said  estimates.  I  think 
it  would  be  a  reasonable  construction  of  this  ordinance  to  hold  that  the  right 
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to  be  heard  implies  tliat  notice  shall  be  given,  and,  if  this  be  soothe  ordinance 
does  provide  for  notice  by  necessary  implication.  That  which  is  implied  in  a 
statute  is  as  much  a  part  of  it  as  what  is  expressed.  Minard  v.  Douglas  Co., 
9  Or.  206.  This  view  of  the  subject,  it  seems  to  me,  fully  satisAes  tlie  con- 
stitutional requirements  insisted  upon  by  counsel  for  appellants.  In  Hildreth 
V.  City  of  Loutelh  H  Gray,  345,  the  ordinance  alone  provided  for  notice, 
which  was  given,  and  this  was  held  sufficient.  And  Williams  v.  Mayor t  etc., 
2  Mich.  560,  is  to  the  same  effect. 

JiOBPy  J.,  was  for  a  rehearing. 

a«  or.  485) 

Lambebt  V.Lambert. 
(Supreme  Court  of  Oregmu    October  11, 1888.) 

1.  DrvoROB — Cabb  akd  Custody  of  Children. 

When  a  decree  is  given  dissolving  a  marriage  the  care  and  custody  of  the  minor 
children  should  be  given  to  the  party  not  in  fault,  unless  there  is  evidence  show- 
ing that  it  would  be  manifestly  improper  to  do  so,  and  a  special  finding' of  fact 
made  by  the  court  to  that  eftect.^ 

2.  Samb. 

In  providing  for  the  future  care  and  custody  of  the  minor  children  in  such  a  case, 
the  principal  matter  for  consideration  is  what  will  be  to  their  best  interest  and 
welfare,  which  should  be  paramount  to  every  other  motive  or  influence.^ 
{aylVaims  ijy  the  Court) 

Appeal  from  circuit  court,  Multnomah  county. 

Williams  &  Williams^  for  appellant.     Stott^  Waldo,  Smith,  Stott  &  Boise 
and  Caples  &  Mulkey,  for  respondent. 

Per  Curiam.  This  appeal  is  from  a  part  of  a  decree  rendered  in  a  suit 
brought  by  the  appellant  against  the  respondent  to  obtain  a  divorce  and  to 
have  the  custody  of  their  minor  child,  Albert  Lambert,  a  boy  10  years  of  age, 
awarded  to  him.  The  circuit  court  gnmted  the  appellant  the  divorce,  but 
gave  the  custody  of  the  child  to  the  respondent,  upon  condition  that  she  con- 
tinue to  r^ide  in  the  city  of  Portland,  and  directed  that  the  appellant  pay  to 
her  five  dollars  a  mouth  for  its  support.  It  is  also  provided  in  the  decree  that 
the  child  shall  not  be  removed  from  Multnomah  county,  and  that  the  re- 
spondent execute  a  bond  in  the  sum  of  $500,  with  sureties,  that  she  will  not 
so  remove  it.  The  decree  also  contains  a  further  provision  tliat  in  case  the 
respondent  failed  to  comply  with  its  terms  in  the  particulars  referred  to,  ur 
if  she  changed  her  residence  from  said  county,  then  the  custody  of  the  child 
should  be  given,  without  further  order  of  the  court,  to  J.  H.  Lambert,  its 
grandfather.  The  appeal  is  from  the  part  of  the  decree  awarding  the  custody 
of  the  child  to  the  respondent.  The  Code  provides  that  whenever  a  marriage 
shall  be  declared  void  or  dissolved  the  court  shall  have  power  to  further  de- 
cree, among  other  things,  the  care  and  custody  of  the  minor  children  of  the 
marriage,  as  it  may  deem  just  and  proper,  having  due  regard  to  the  age  and 
sex  of  such  children,  and,  unless  otherwise  manifestly  improper,  give  the 
preference  to  the  party  not  in  fault.  Subd.  1,  §  501,  Code.  There  was  no 
finding  of  fact  iu  this  case,  nor  any  evidence  therein  showing  that  it  would 
have  been  improper  to  give  the  care  and  custody  of  the  minor  child,  Albert 
Lambert,  to  the  appellant.  The  testimony  shows  that  the  appellant  is  en- 
gaged in  business,  and  much  better  able  to  support  the  child  than  the  re- 
spondent, and  its  age  and  sex  favor  his  being  given  such  preference.  We 
are  of  the  opinion  that,  in  the  absence  of  a  finding  and  proof,  it  would 
have  been  improper  to  award  the  care  and  custody  of  the  child  to  the  appel- 

^Eespeoting  the  disposition  of  the  custody  of  minor  children  in  divorce  proceedings, 
see  Farrar  v.  Farrar,  (Iowa,)  89  N.  W.  Rep.  226,  and  note. 
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lant.  The  circuit  court  was  not  justifled  in  giving  the  respondent  the  pref- 
erence in  that  regard.  The  most  important  consideration  in  such  a  case  is 
the  best  interests  of  the  child,  which  parental  sentiment  too  often  disregards. 
Besides,  the  contention  between  them  as  to  which  sliall  have  control  of  the 
child  is  apt  to  arise  out  of  a  spirit  of  rivalry  *ind  jealousy.  It  is  claimed  in 
this  case  that  the  respondent  is  shown  to  possess  a  stronger  affection  for  the 
child  than  the  appellant  does.  If  this  were  conceded,  it  would  be  no  ground 
for  awarding  its  custody  to  her,  unless  its  substantial  benefit  would  be  pro- 
moted thereby.  In  our  opinion  it  would  be  far  better  for  the  child  if  he  were 
placed  in  charge  of  his  grandfather,  J.  H.  Lambert.  We  are  induced  to  be- 
lieve so  from  the  facts  and  circumstances  of  the  case,  and  a  knowledge  we 
have  obtained  of  Mr.  J.  H.  Lambert's  character,  standing,  and  surroundings. 
The  decree  of  the  court  will  therefore  be  that  the  care  and  custody  of  the 
minor  child,  Albert  Lambert,  be  given  to  the  said  J.  H.  Lambert,  and  that 
the  appellant  and  respondent  have  liberty  at  all  proper  tiroes  to  visit  it;  that 
the  decree  appealed  from  be  modified  in  accordance  with  this  view,  and  nei- 
ther party  shall  be  entitled  to  costs  or  disbursements. 


(11  Colo.  534) 

Garland  et  ah  ©.  CiTr  of  Denver. 
{Suvreme  Court  of  Colorado.    October  16, 1888.) 

1.  Cbiminal  Law— Jurisdiction— Violation  of  Citt  Ordinance. 

A  prosecution  for  violating  a  city  ordinance  by  engaging  in  the  business  of  ticket 
broker  without  a  license,  brought  in  the  name  of  the  city,  is  not  a  criminal  case, 
within  the  meaning  of  Const.  Colo.  art.  6,  §  24,  giving  the  general  assembly  power 
to  create  a  criminal  court  In  each  county  having  a  population  of  I5,000;  "which 
court  may  have  concurrent  jurisdiction  with  the  district  courts  in  all  criminal  cases 
not  capital. '» 

3.  EVIDENCB—JUDICIAL  NOTICE— CiTT   ORDINANCE. 

The  supreme  court  cannot  take  judicial  notice  of  a  city  ordinance. 

Commissioners'  decision.     Error  to  criminal  court,  Arapahoe  county. 

The  plaintiffs  in  error,  J.  B.  Garland  and  C.  C.  Bischof,  were  arrested  in 
April,  1884,  and  afterwards  tried  before  the  police  court  of  the  city  of  Den- 
ver, on  the  cliarge  of  having  engaged  in  the  business  of  ticket  brokers  in  said 
city  without  license,  contrary  to  its  ordinance.  They  were  convicteJ,  and 
each  adjudged  to  pay  a  tine  of  $50  and  costs;  from  which  judgment  they  ap- 
pealed to  the  criminal  court  of  the  county  of  Arapahoe,  where  they  were  tried, 
before  a  jury,  and  convicted,  and  each  adjudged  to  pay  a  tine  of  1^50  and  costs. 
The  cause  is  brought  to  this  court  by  writ  of  error, 

Browne  &  Putnam^  for  plaintiffs  in  error. 

De  France,  C.  The  plaintiffs  in  error  claim  that  this  is  not  a  criminal 
case,  and  that,  therefore,  the  criminal  court  of  Arapahoe  county  liad  no  juris- 
diction of  the  same.  This  is  a  prosecution  for  the  violation  of  a  city  ordi- 
nance, and  is  brouglit  in  the  name  of  the  city,  as  provided  for  by  section  26, 
art.  2,  of  the  charter  of  said  crty,  in  force  when  this  suit  was  commenced. 
Sess.  Laws  1883,  p.  68.  It  is  not  a  criminal  case  in  the  sense  in  which  that 
term  is  used  in  section  24,  art.  6,  of  the  constitution  of  this  state.  This  sec- 
tion reads  as  follows:  "The  general  assembly  shall  have  power  to  create  and 
establish  a  criminal  court  in  each  county  having  a  population  exceeding  15,- 
000,  which  court  may  have  concurrent  jurisdiction  with  the  district  courts  in 
all  criminal  cases  not  capital;  the  terms  of  such  courts  to  be  as  provided  by 
law."  The  criminal  courts  of  this  state  depend  for  their  existence  upon  this 
provision  of  the  constitution,  and  the  law,  relating  to  such  courts,  enacted  in 
pursuance  thereof.  They  can  only  exercise  criminal  jurisdiction  of  the  kind 
contemplated  by  this  constitutional  provision.  A  criminal  case,  within  the 
meaning  of  such  provision,  is  one  brought  for  an  offense  committed  against 
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the  law»  of  this  state.  The  ordinances  of  municipal  corporations  within  the 
state  are  not  laws  of  the  state.  Jurisdiction  to  hear  and  determine  causes 
brought  for  a  violation  of  such  ordinances  cannot  be  conferred  upon  the  crim- 
inal courts.  In  support  of  this  position,  we  cite  the  following  authorities: 
Williams  v.  Augitsta,  4  Ga.  509;  Davenport  y.  Bird,  84  Iowa,  524;  Coop&r  v. 
People,  41  Mich.  403,  2  N,  W.  Rep.  51.  The  validity  of  the  city  ordinance, 
for  a  violation  of  which  the  plaintiffs  in  error  in  this  case  stand  charged,  was 
called  in  question  at  the  trial,  but  the  ordinance  itself  is  not  before  us.  It 
was  not  copied  into  the  bill  of  exceptions,  and  the  court  cannot  take  judicial 
notice  thereof.    The  judgments  in  this  case  should  be  reversed. 

Stallcup  and  Rising,  CC,  concur. 

Fbr  Curiam.    For  the  reasons  assigned  in  the  foregoing  opinion  the  judg- 
ment of  the  court  below  is  reversed. 


(11  Colo.  531) 

Thompson  t?.  Gregor, 
{Supreme  Court  of  Colorado,    October  16, 1888.) 

L  Witness— Imfbachment— Reading  Deposition. 

Defendant  took  two  depositions  of  a  witness,  and  at  the  trial  read  in  evidence  the 
second  one.  Held  that,  for  the  purpose  of  showing  that  the  witness  had  made  con- 
tradictory statements  therein,  plaintiff  coidd  read  the  former  deposition  in  evi- 
dence,  without  lajing  the  ordinary  foundation  therefor  by  interrogating  the  wit- 
ness as  to  whether  he  had  made  such  statements,  giving  time  and  place,  etc.^ 

3.  Same. 

The  court  properly  refused  to  give  the  following  instruction:  ** Defendant  asks 
the  court  to  mstmct  the  jury  that  plaintiff  is  bound  by  the  statement  contained  in 
the  deposition  [the  first  one  taken]  read  by  him,  as  by  reading  the  same  he  put  it 
in  evidence  ana  vouched  for  its  credibility. " 

3.  Triait— Verdict— General  or  Speciax* 

Under  Code  Colo.  §  180,  in  an  action  for  the  recovery  of  money  only,  it  is  a  matter 
within  the  discretion  of  the  jury  as  to  whether  they  shaU  render  a  general  or  special 
verdict. 

Commissioners'  decision.    Appeal  from  district  court,  La  Plata  county. 
O.  8.  Qalbreath,  Hoffmire  <&  Davidson,  and  Markham  &  Dillon,  for  appel- 
lant.   Russell  d'  McCloskey,  for  appellee. 

De  France,  C.  The  plaintiff,  Gregor,  brought  this  action  against  the  de- 
fendant, Thompson,  upon  two  promissory  notes  executed  by  the  defendant  in 
favor  of  the  plaintiff.  The  defendant  admitted  the  execution  of  said  notes, 
but  set  up  the  defense  that  the  consideration  for  which  said  notes  were  given 
had  wholly  failed.  The  action  was  brought  in  the  county  court  of  La  Plata 
county,  and  from  there  appealed  to  the  district  court  of  said  county.  The  trial 
in  the  latter  court  was  before  a  jury,  and  i*esnlted  in  a  verdict  and  judgment 
for  the  plaintiff,  Gregor.  The  defendant,  Thompson,  has  appealed  tu  this 
court,  and  his  assignment  of  errors  is  as  follows:  '*(!)  The  court  erred  in  re- 
fusing the  instructions  asked  by  defendant,  to  the  effect  that  plaintiff  below 
was  bound  by  the  deposition  of  W.  T.  Keyes,  which  he  read  in  evidence.  (2) 
The  court  erred  in  allowing  plaintiflf  below  to  impeach  the  credibility  of  W. 
T.  Keyes,  without  first  laying  grounds  by  interrogating  said  witness  as  to 
his  former  statements,  giving  time  and  place.  (3)  The  court  erred  in  refus- 
ing to  instruct  the  jury  to  make  the  special  findings  asked  for.     (4)  The  court 

Ut  is  competent,  for  the  purpose  of  contradicting  a  witness,  on  a  trial  for  murder, 
for  the  coroner,  who  had  taken  down  in  writing  his  testimony  at  the  inquest,  to  wove 
what  the  witness  then  said  by  reading  such  written  testimony.  State  v.  Jones,  (S.  C.) 
7  S.  E.  Rep.  296.  See,  also,  as  to  the  impeachment  of  witnesses  by  showing  previous 
contradictory  statements,  note,  I<L:  Cardenv.  State,  (Ala.)  4  South.  Rep.  823,  and  note; 
MiUigan  v.  Butcher,  (Neb.)  87  N.  W.  Rep.  596,  and  note. 
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erred  in  refusing  a  new  trial  because  the  verdict  was  against  the  weight  of 
the  evidence." 

The  fourth  error  assigned  is  not  insisted  upon  in  the  argument. 

It  appears  that  two  depositions  of  one  W.  T.  Keyes  were  taken  in  this 
cause  by  the  defendant.  At  the  trial  the  defendant  read  the  one  taken  last, 
in  evidence.  In  rebuttal,  the  plaintiff  offered  the  former  one  in  evidence,  for 
the  purpose  of  showing  that  the  witness  Keyes  had  made  contradictory  state- 
ments therein,  in  material  matters,  to  those  made  by  him  in  the  latter.  The 
defendant  objected  to  its  introduction,  "because  the  plaintiff  did  not  iay  any 
ground  for  contradicting  the  witness."  Tliis,  being  the  only  objection  made, 
was  overruled  by  the  court,  and  the  deposition  was  read  in  evidence.  The 
court  refused  the  following  instruction  asked  by  defendant:  *' Defendant 
asks  the  court  to  instruct  the  jury  that  plaintiff  is  bound  by  the  statement 
contained  in  the  deposition  of  W.  T.  Keyes  read  by  him,  as  by  reading  the 
same  he  put  it  in  evidence  and  vouched  for  its  credibility."  The  Qrstand 
second  errors  assigned  relate  to  the  refusal  of  the  court  to  give  this  instruc- 
tion, and  to  the  admission  in  evidence  of  the  deposition  of  Keyes,  offered  by 
the  plaintiff,  and  the  two  will  be  considered  together. 

The  court  committed  no  error  in  either  of  these  rulings.  The  deposition  of- 
fered in  evidence  by  the  plaintiff,  for  the  purpose  of  impeaching  the  witness 
Keyes,  contained  the  sworn  statements  of  such  witness.  Where  a  witness  in 
his  testimony  contradicts  his  previous  sworn  statements  in  relation  to  the 
same  matter,  it  is  not  necessary  for  the  purpose  of  their  introduction,  as  im- 
peaching evidence,  to  lay  the  ordinary  foundation  therefor  by  Interrogating 
the  witness  as  to  whether  he  had  made  the  same,  stating  the  time  and  place 
of  making  them,  etc.  Clapp  v.  Wilnon,  5  Denio,  285.  The  witness  could 
not  have  been  compelled  to  answer  any  such  questions,  as  his  answer  would 
have  had  a  tendency  to  aid  a  prosecution  against  him  for  perjury  or  false 
swearing,  Bellinger  v.  People,  8  Wend.  597.  The  deposition  was  offered  by 
the  plaintiff  to  discredit  the  witness;  and,  being  proper  for  such  purpose,  the 
court  would  have  committed  an  error  by  giving  such  instruction,  as  it  would 
have  had  a  tendency  to  destroy  the  effect  for  which  the  evidence  was  received. 
The  plaintiff  did  not  make  Keyes  his  own  witness  by  the  introduction  of  such 
deposition. 

This  is  an  action  for  the  recovery  of  money  only,  and  in  such  case  it  is  a 
matter  within  the  discretion  of  the  jury  as  to  whether  they  should  render  a 
general  or  special  verdict.  Code,  §  180.  In  cases  other  than  for  the  recovery 
of  money  only,  or  specific  property,  "the  court  may  direct  the  jury  to  find  a 
special  verdict  in  writing,"  (Code,  §  180;)  but  this  is  a  matter  within  its  dis- 
cretion, {American  Co.  v.  Bradford,  27  Cal.  361.)  The  third  error  assigned 
is  therefore  not  well  taken.    The  judgment  sliould  be  affirmed. 

BisiNO  and  Stallcup,  CC,  eoncur. 

Per  Curiam.  For  the  reasons  assigned  in  the  foregoing  opinion  the  judg- 
ment of  the  court  below  is  affirmed. 


(U  Colo.  528) 

McGrath  v.  Bassick  et  ah 

{Supreme  Court  of  Colorado.    October  16, 1888.) 

Mines  and  Mining — Statutobt  Amount  of  Work — Evidence. 

The  issues  bemg  as  to  whether  defendant  had  in  the  year  1882  performed  the 
$100  worth  of  annual  work  required  by  law  on  a  certain  mining  claim,  defendant 
testified  that  he  and  his  hired  man  worked  on  the  mine  17  days  and  expended  18 
besides.  The  current  wages  of  miners  were  t3  per  day,  but  defendant  gave  evidence 
to  show  that  he  and  his  man  did  more  work  in  the  same  length  of  time  than  the 
ordinary  laborer  would  perform.    The  testimony  was  conflicting  as  to  the  character 
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of  the  material  removed^nd  the  consequent  ease  or  difficulty  with  which  the  work 
could  have  been  done.  Held,  that  a  verdict  for  defendant  would  not  be  set  aside  as 
manifestly  against  the  weight  of  evidence. 

Commissioners'  decision.    Error  to  district  court.  Sagasche  county. 
Blackburn  dk  Dale,  for  plaintiff  in  error.    M.  M.  Kellogg,  for  defendants  in 
error. 

De  France,  G.  This  action  was  brought  by  McGrath,  the  plaintiff  in  error, 
against  Bassick  and  Stipe,  the  defendants  in  error,  to  recover  the  possession 
of  a  mining  claim  called  the  "Mountain  Bell,"  and  for  injunction  relief.  The 
defendants  claimed  to  be  the  owners  of  the  lode  and  ground  embraced  by  the 
Mountain  Bell  claim,  by  virtue  of  a  previous  location,  made  in  January,  1877, 
under  the  name  of  the  "Four  Ace  Mining  Claim,"  and  a  subsequent  com- 
pliance with  the  law  on  their  part.  The  Mountain  Bell  was  located  in  Jan- 
uary, 1883.  The  contest  in  the  case  is  over  the  question  of  whether  the  de- 
fendants complied  with  the  law  as  to  the  annual  labor  for  the  year  1882. 
Two  jury  trials  were  had,  the  former  resulting  in  a  discharge  of  the  jury  on 
account  of  their  imibility  to  agree  upon  a  verdict,  and  the  latter  in  a  verdict 
for  the  defendants.  Counsel  for  plaintiff  in  error  say  in  their  aigument:  "If 
the  defendants,  Bassick  and  Stipe,  complied  with  the  law  as  to  annual  labor 
or  improvements  in  the  year  1882,  the  plaintiff  is  entitled  to  nothing."  By 
this  concession  we  are  relieved  from  a  consideration  of  all  the  errors  assigned, 
except  that  which  assails  the  verdict  as  being  against  the  weight  of  the  evi* 
dence. 

There  are  numerous  decisions  of  this  court  holding  to  the  rule  that  where 
there  is  a  conflict  in  the  evidence,  and  the  verdict  is  not  manifestly  against 
the  weight  of  the  evidence,  the  verdict  of  a  jury  will  not  be  disturbed.  Bar- 
ker v.  Hawley,  4  CoJo.  316.  The  evidence  shows  that  the  defendants  per- 
formed a  certain  amount  of  work  upon  the  Four  Ace  claim  in  1882,  as  and 
for  the  annual  labor  required  by  law  for  that  year.  The  plaintiff  claims  that 
the  reasonable  value  of  the  work  so  done,  including  all  expenditures,  does  not 
exceed  the  sum  of  $59,  as  shown  by  the  testimony;  while  the  defendants  in- 
sist that  it  exceeds  the  sum  of  $100,  the  amount  in  value  of  the  labor  or 
expenditure  required  by  law  to  be  done  or  expended  annually  upon  a  mining 
claim,  not  patented,  in  order  to  hold  the  same.  The  defendant  Stipe,  in  his 
testimony,  says  that  the  work  so  done  for  the  year  1882  by  the  defendants  upon 
the  Four  Ace  claim  was  done  by  him  and  a  hired  man,  between  10  o'clock  of 
the  26th  day,  and  half  past  12  o*clock  of  the  81st  day  of  December,  1882;  that 
they  worked  day  and  night— the  hired  man  about  three  nights,  and  he  (Stipe) 
about  four  nights — during  that  time,  and  that  the  expenditures  for  powder, 
fuse,  etc.,  outside  of  said  labor,  amounted  to  about  eight  dollars.  The  work 
consisted  of  a  cross-cut  or  drift  from  the  main  tunnel,  and  there  is  but  little 
variance  in  the  testimony  as  to  the  dimensions  thereof ;  one  witness  testifying 
that  he  measured  it,  and  that  it  measured  11  feet  and  5  inches  in  length,  6 
feet  and  5  inches  in  height,  and  4  feet  and  6  inches  in  width,  1  foot  from  the 
bottom;  and  3  feet  and  9  inches  in  width,  1  foot  from  the  top.  At  the  time 
this  work  was  done,  the  usual  wages  for  miners  in  the  locality  of  this  mine 
were  $3  per  day.  A  number  of  witnesses  testify  on  behalf  of  the  plaintiff  as 
to  the  worth  or  value  of  said  work  at  the  time  and  place  it  was  done,  and 
these  varied  in  their  testimony  from  $2.50  to  $5  per  foot  in  length  of  said  cut 
or  drift,  while  a  number  testified  on  behalf  of  the  defendants  that  it  was  worth 
from  09  to  $10  per  foot.  These  witnesses  all  claimed  to  be  experienced  miners, 
and  that  they  had  taken  into  consideration  the  character  of  the  work  and  of 
the  material  in  which  it  was  done,  as  well  as  the  time  and  place  of  doing  it. 
The  defendant  Stipe  testifies,  in  effect,  that  he  and  his  hired  man  did  more 
work  in  the  same  length  of  time,  while  engaged  at  this  work,  than  the  or- 
dinary laborer  would  perform.    The  court  below  refused  the  instructions  asked 
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by  the  parties,  and  gave  instructions  of  its  own  to  the  jury,  to  which  we  dis- 
cover no  valid  objection.  The  plaintiff  insists  that  the  verdict  of  the  jury 
is  manifestly  against  the  weight  of  the  evidence,  and  asks  that  the  judgment 
be  reversed  for  that  reason;  claiming  that  the  time  consumed  in  the  perform- 
ance of  the  work,  and  the  price  per  day  for  labor*  are  the  controlling  facts 
in  relation  to  the  value  thereof,  and  that  the  jury  should  have  been  governed 
thereby.  It  is  not  disputed  that  miners^  wages  were  but  three  dollars  per 
day  in  the  vicinity  of  the  mine  in  dispute  at  the  time  this  work  was  per- 
formed, and,  taking  the  testimony  of  the  defendant  Stipe  as  to  the  time  con- 
sumed in  doing  the  work,  the  total  time  is  but  seventeen  days  for  one  man. 
We  would  thus  have  $51  for  the  labor,  and  if  we  add  to  this  the  $8,  which 
Stipe  says  would  cover  the  total  cost  outside  of  the  labor,  we  find  that  the 
actual  cost  of  the  whole  work  done  would  amount  to  only  $59,  if  judged  of  in 
this  manner,  and  by  this  standard.  If  these  facts  constituted  the  only  evidence 
in  the  case  upon  this  question,  the  claim  of  counsel  for  plaintiff  in  error  might 
have  to  be  conceded.  But  there  is  other  evidence.  Stipe  testified,  substan- 
tially, that  he  and  his  hired  man  did  more  than  the  ordinary  laborer  would 
have  done  in  the  same  time,  and  there  was  a  conflict  in  the  evidence  as  to  the 
character  of  the  material  which  was  removed,  and  the  consequent  ease  or 
difficulty  with  which  the  work  may  have  been  done,  several  witnesses  testi- 
fying that  it  was  worth  from  $9  to  $10  per  foot.  It  was  the  province  of  the 
jury  to  weigh  the  evidence,  as  well  as  to  judge  of  the  credibility  of  the  wit- 
nesses, and  we  cannot  say  that  the  court  erred  in  denying  the  motion  for  a 
new  trial.     The  judgment  should  be  affirmed. 

Stallcup  and  Bisinq,  CO.,  concur. 

Per  Curiam.     For  the  reasons  assigned  in  the  foregoing  opinion  the 
judgment  of  the  court  below  is  affirmed. 


(11  Colo.  527) 

Beed  et  ah  v.  Gates. 
(Supreme  Court  of  Colorado.    October  16, 1888.) 

1.  Appbaranob— Effect— JuRisDicTioy. 

By  appearing  in  the  county  court,  and,  without  questioning  its  jurisdiction  on 
the  ground  of  non-residence,  entering  on  trial  on  the  merits,  a  defendant  g^ves  that 
court  complete  jurisdiction  of  the  action. 

2.  Exceptions,  Bill  op— Failure  to  Sign. 

A  bill  of  exceptions,  not  sealed  by  the  trial  judge,  cannot  be  considered. 

Commissioners'  decision.     Appeal  from  Garfield  county  court. 
This  was  an  action  brought  by  Wilson  Gates  against  W.  T.  Reed  and  A.  A. 
Beed.    Judgment  for  plaintiff,  and  defendants  appeal. 
/    W,  BoUison,  for  appellants. 

BisiNG,  0.  This  action  was  commenced  in  a  justice's  court  in  Garfield 
county,  by  appellee  against  appellants,  in  which  court  judgment  was  ren- 
dered for  defendants,  and  the  plaintiff  appealed  to  the  county  court  of  said 
county.  The  defendants  appeared  in  the  county  court,  and  prosecuted  their 
defense  to  the  action  upon  the  merits,  and  have  appealed  from  the  judgment 
rendered  therein  against  them  on  the  verdict  of  a  jury  for  the  sum  of  $157.20. 
The  errors  assigned  are:  (1)  That  the  court  did  not  have  jurisdiction  to  try 
the  cause,  for  the  reason  that  the  defendants  were  residents  of  Eagle  county; 
(2)  that  the  evidence  does  not  support  the  verdict.  The  first  assignment  of 
error  is  not  well  talcen.  The  defendants,  by  appearing  in  the  county  court, 
and,  without  in  any  way  questioning  the  jurisdiction  to  try  the  case,  entering 
upon  the  trial  thereof  upon  its  merits,  gave  the  court  full  and  complete  juris- 
diction to  proceed  therein.    An  examination  of  the  evidence  shows  such  a 
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conflict  therein  that  this  court  would  not  be  warranted  in  reversing  the  judg- 
ment upon  the  ground  assigned  in  the  second  assignment  of  error;  but,  for 
the  reason  that  the  bill  of  exceptions  is  not  sealed  by  the  judge,  it  cannot  be 
considered.  De  La  Mar  v.  Hurd,  4  Colo.  448;  Mining  Co.  v.  Kirtley,  8  Colo. 
108,  5  Pac.  Bep.  649.  If  the  bill  of  exceptions  had  been  properly  sealed,  it 
would  be  insufficient  to  authorize  an  examination  of  the  evidence  for  the  pur- 
pose of  ascertaining  its  sufficiency  to  support  the  verdict,  for  the  reason  that 
it  does  not  purport  to  contain  all  the  evidence.  The  judgment  should  be  af- 
firmed. 

De  Fbakce  and  Stallctjp,  CC  concur. 

Per  Curiam.    For  the  reasons  assigned  in  the  foregoing  opinion  the  judg- 
ment of  the  court  below  is  affirmed. 


01  Colo.  622)  ^ 

EOELES  V.  BOOGO. 

{Supreme  Cowrt  of  Colorado,    October  16, 1888.) 

Lakdlobd  and  Tenant— Unulwpul  Detainbr— Deniae  op  Landlord's  Title. 

In  an  action  of  unlawful  detainer,  plaintiff  having  proved  the  execution  of  a  lease 
and  defendant's  possession  under  it,  defendant  offered  to  show  that  his  wife  had 
erected  buildings  on  the  leased  premises  and  claimed  ownership.  Held  that,  a» 
lessee  of  plaintiff,  defendant  could  not  deny  his  title,  nor  set  up  an  outstanding 
title  in  another,  and  the  evidence  was  properly  rejected.^ 

Commissioners'  decision.    Appeal  from  Lake  county  court. 

Tills  action  was  commenced  by  the  appellee,  Isaac  8.  Booco, against  the  ap- 
pellant, B.  A.  Eckles,  March  29,  1884,  before  a  justice  of  the  peace  of  Lake 
county,  upon  a  complaint  for  the  wrongful  detention  of  certain  real  estate. 
Judgment  was  given  for  the  appellee.  Appeal  was  taken  to  the  county  court, 
and  judgment  for  restitution  of  the  premises  was  again  given  for  the  appei- 
lee,  from  which  appeal  was  taken  to  this  court.  On  the  agreed  statement  of 
the  evidence  on  the  trial  in  the  county  court,  which  is  embodied  in  the  bill 
of  exceptions,  it  appears  that  the  United  States  marshal  held  a  writ  issued 
out  of  the  United  States  circuit  court  for  the  district  of  Colorado,  against  the 
appellant,  by  which  the  marshal  was  directed  to  oust  him  from  the  premises, 
and  restore  them  to  appellee;  that  on  June  2,  1883,  in  the  execution  thereof, 
the  appellee  accompanied  the  marahal  to  the  premises,  whereupon  the  mar- 
shal declared,  "I  give  you  the  possession  of  this  property."  Booco  accepted 
the  same  as  suflQcient.  There  was  household  furniture  in  the  house  on  the 
premises  at  the  time,  and  the  house  had  the  appearance  of  being  occupied. 
On  leaving  the  premises  they  met  the  appellant,  whereupon  the  mai'shal  in- 
formed him  that  he  had  placed  the  appellee  in  possession  of  the  premises;  and 
from  the  testimony  of  the  appellee  it  appears  that  he  owned  the  property,  and 
bought  it  from  the  St.  Louis  Smelting  &  Befining  Company;  that  when  he 
and  the  marshal  met  the  appellant  and  the  marshal  told  him  he  had  put  ap- 
pellee in  possession  of  the  premises,  appellant  proposed  to  lease  the  same,  and 
then  and  there  the  terms  were  agreed  upon;  and  afterwards,  on  the  same  day, 
a  lease  was  accordingly  prepared  and  executed  by  them.  The  terms  thereof 
were  that  the  premises  were  let  by  appellee  to  appellant  for  a  term  of  three 
months,  commencing  June  3,  1883,  for  the  sum  of  ^5,  one-third  in  advance, 
balance  on  July  3d,  with  privilege  of  nine  months  longer  at  specified  terms. 
This  lease  was  left  with  one  Powell,  the  agent  of  appellee,  and  he  collected 
the  rental  therein  provided  from  appellant,  to  a  short  time  before  the  com- 
mencement of  this  action;  when  appellant  refused  to  pay  rent  longer,  and 

^Respecting  the  subject  of  the  estoppel  of  a  tenant  to  denv  his  landlord's  title,  see 
Springs  v.  Schenck,  (N.  C.)  6  S.  E.  Rep.  405,  and  note;  Bryan  v.Hanrick,  (Tex.)  8  S. 
W.  Rop.  '^b2,  and  note. 

v.l9p.no.l4— 30 
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stated  that  his  wife,  Margaret  Eckles,  claimed  to  own  the  premises.  The 
agent  went  to  the  premises,  saw  Mrs.  Eckles  there,  and  she  stated  to  him  that 
she  owned  the  premises,  and  that  she  had  built  the  house  thereon.  Eckles 
in  his  testimony  admitted  the  fact  disclosed  by  the  testimony  of  Booco,  and 
stated  that  Margaret  Eckles  was  his  wife,  and  that  they  lived  together  as  man 
and  wife,  except  when  siie  was  away  from  home  visiting;  that  at  the  Ume  he 
made  the  lease  contract  his  wife  was  visiting  in  Europe;  when  the  wife  re- 
turned, tliey  lived  together  in  the  house,  and  she  protested  against  the  pay- 
ment of  rent.  Appellant  offered  to  show  by  testimony  that  Mrs.  Eckles  had 
built  the  house  on  the  premises  during  the  summer  of  1878,  and  afterwards 
built  the  stable  thereon ;  but  the  same  was  rejected  by  the  court.  The  coart 
found  that  the  appellant  was  wrongfully  holding  the  premises,  and  accord- 
iiigly  gave  judgment  in  favor  of  the  appellee  for  restitution.  The  appellant 
assigns  for  error  that  the  court  erred  in  not  admitting  the  evidence  offered 
to  show  that  Margaret  Eckles  built  the  house  and  stable  and  claimed  owner- 
.  ship  of  the  premises,  and  in  giving  judgment  for  appellee. 
A,  J,  Sterling,  for  appellant. 

Stallcup,  C,  {c^fter  stating  the  facts  as  above.)  The  evidence  offered  to 
show  right  in  the  premises  in  the  wife,  Margaret  Eckles,  was  properly  re- 
jected. The  appellant,  Eckles,  being  the  lessee  of  Booco,  the  appellee,  was 
not  in  a  position  to. deny  right  and  title  in  Booco,  nor  to  set  up  an  outstand- 
ing title  in  another.  Tayl.  Landl.  &  Ten.  (6th  Ed.)  §  705.  There  is  no  claim 
or  pretense  that  the  lessor  obtained  the  lease  contract  from  the  lessee  un- 
fairly or  fraudulently.  Non-payment  of  rent,  demand  therefor,  and  for  pos- 
session, were  conceded;  so  that  under  section  1491,  Gen.  St.,  the  appellant 
was  wrongfully  holding  the  said  premises.  The  court  was  right  in  finding 
that  the  appellant  was  in  possession  of  the  premises  under  the  lease,  and 
wrongfully  withholding  the  same.    The  judgment  should  be  affirmed. 

Db  France  and  Bising,  GC,  concur. 

Per  Guriam.  For  the  reasons  assigned  in  the  foregoing  opinion  the  Judg- 
ment of  the  court  below  is  affirmed. 


(11  Colo.  624) 

Hammond  v.  Boss  et  al, 
(Supreme  Court  of  Colorado.    Gotober  16, 1888.) 

1.  Ibrioation— Appbopbiation  op  Watbrs— Rights  of  Ripabian  Oitnbbs. 

One  who  has  made  an  sppropriatioii  of  the  waters  of  a  Btream  for  irriffstion  ao- 
quires  a  prior  right  thereto,  as  against  a  riparian  owner  who  obtained  a  patent 
from  the  United  States  after  such  appropriation,  and  before  the  act  of  congress  of 
Julv  9, 1870,  amending  act  of  July  26, 1866,  providing  that  patents  thereafter  issued 
shall  be  subject  to  any  vested  or  accrued  water-rights. 

2b  Same. 

A  valid  appropriation  of  the  waters  of  a  stream,  to  the  exclusion  of  a  riparian 
owner,  may  be  made  for  the  purpose  of  irrigation,  though  the  lands  to  be  irrigated 
are  not  located  on  the  banks  or  in  the  neighborhood  of  the  stream. 

Commissioners'  decision      Appeal  from  district  court,  El  Paso  county. 
J,  B.  Cochrane^  for  appellant.    John  Campbell^  for  appellees. 

Bising,  C.  The  appellees,  who  were  defendants  below,  demurred  to  the 
complaint  on  the  ground  that  it  did  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  The  demurrer  was  sustained,  and,  the  plaintiff  standing  on 
his  complaint,  judgment  dismissing  the  action  and  for  costs  was  entered.  It 
is  alleged  in  the  complaint  that  the  plaintiff  is  the  owner  in  fee-simple  of 
certain  lands  lying  on  both  sides  of  Cheyenne  creek,  which  lands  were  granted 
to  Marcus  A.  Foster  by  patent  from  the  United  States,  December  l^  186^ 
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and  that  plaintiff  claims  tiUe  as  a  remote  grantee  of  said  Foster;  that  in  1882 
certain  parties,  under  whom  defendants  claim  the  water-rights  in  question, 
diverted  the  water  from  said  creek  for  irrigation  purposes;  that  the  water  so 
diverted  would  naturally  flow  through  and  across  said  lands;  that  defendants 
are  daily  diverting  all  the  water  from  the  bed  of  said  stream  at  a  point  on  the 
same  above  his  said  lands,  and  that  the  lands  irrigated  by  defendants,  with 
the  water  so  diverted,  are  not  situated  on  the  banks  of  said  stream,  or  in  the 
neighborhood  thereof,  but  on  the  banks  of  the  Fountain  river,  which  is  a  dif. 
ferent  stream.  The  patent  issued  to  said  Foster  is  set  out  in  the  complaint, 
and  it  does  not  contain  any  reservation  or  exception  of  vested  water-rights. 
Error  is  assigned  upon  the  ruling  on  the  demurrer,  and  two  questions  are 
presented:  (1)  Can  an  appropriation  of  all  the  water  of  astream  be  sustained, 
as  against  a  riparian  owner  of  lands  situated  on  the  stream  from  which  the 
water  is  diverted,  who  obtained  a  patent  for  such  lands  from  the  United 
States  after  such  appropriation  had  been  made,  and  before  the  amendment  of 
July  9,  1870,  to  the  act  of  congress  of  July  26,  1866,  went  into  operation, 
which  amendment  requires  that  patents  to  public  land^,  thereafter  to  be  is- 
sued, shall  be  subject  to  any  vested  or  accrued  water-rights V  (2)  Under  the 
statutes  of  tbis  state,  can  the  water  of  a  stream  be  diverted  by  appropriation, 
to  the  exclusion  of  any  owner  of  lands  on  said  stream,  if  the  lands  to  be  irri- 
gated therewith  are  not  located  on  the  banks,  margin,  or  in  the  neighborhood 
of  such  stream? 

Since  the  commencement  of  this  action  the  questions  presented  have  been 
passed  upon  by  this  court  in  Coffin  v.  Ditch  Co.^  6  Colo.  443.  In  that  case 
it  was  held  that  the  common-law  doctrine  giving  the  riparian  owner  a  right 
to  the  flow  of  water  in  its  natural  channel  upon  and  over  his  lands,  even 
though  he  makes  no  beneflcial  use  of  it,  is  inapplicable  to  Colorado;  and  that 
the  first  appropriator  of  water  from  a  natural  stream  for  a  beneflcial  purpose 
has,  in  the  absence  of  express  statutes  to  the  contrary,  with  the  quail flcations 
contained  in  the  constitution,  a  prior  right  thereto,  to  the  extent  of  such  ap- 
propriation; and  that  this  right  is  entitled  to  protection  as  well  after  patent 
to  a  third  party  of  the  land  over  which  the  natural  stream  flows  as  when  such- 
land  is  a  part  of  the  public  domain;  and  it  was  further  held  that  the  right 
to  water  acquired  by  prior  appropriation  is  not  In  any  way  dependent  upon 
the  locus  of  its  application  to  the  beneflcial  use  designed.  The  questions  de- 
termined in  Coffin  v.  Ditch  Co,  are  identical  with  the  questions  raised  on  this 
appeal,  and  such  determination  is  in  liccord  with  the  ruling  on  the  demurrer. 
We  do  not  feel  called  upon  to  enter  into  a  discussion  of  these  questions  upon 
the  merits.    The  judgment  should  be  affirmed. 

De  France  and  Stallcup,  CC,  concur. 

Per  Curiam.  For  the  reasons  assigned  in  the  foregoing  opinion  the  judg* 
ment  of  the  court  below  is  affirmed. 


(U  Ck>lo.  621) 

Brink  et  al.  t?.  Posey  et  al. 

(Supreme  Court  of  Colorado,    October  16, 1888.) 

Appeal— RE0ORj>—AB8iOKifENT  of  Erroiu— BulL  of  Exobftionb. 

Assiepments  of  error,  based  ui>on  the  overruling  of  a  motion  to  strike  out  certain 
allegations  in  a  replication,  and  on  the  giving  of  instructions  requested  by  appellee, 
are  not  brought  before  the  supreme  court  by  the  record  proi)er,  and  cannot  be  con- 
sidered without  a  bill  of  exceptions. 

Commissioners'  decision.    Appeal  from  district  court,  San  Juan  county. 
Henry  Ford,  for  appellants.     Taylor  cfe  Ingersoll,  for  appellees. 

BisiNO,  C.    But  two  assignments  of  error  are  relied  on  in  the  argument, — 
one  questioning  the  ruling  of  the  court  in  overruling  defendants'  motion  to 
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Strike  out  two  allegations  in  the  replication  of  plaintiffs  to  the  answer  of  the 
defendant  Pendleton;  and  one  based  upon  the  giving  of  instructions  asked  for 
by  plaintiffs.  There  is  no  bill  of  exceptions  in  the  record;  and  it  is  urged  by 
counsel  for  appellee  that  the  errors  assigned  are  not  brought  before  the  court 
by  the  record  projter,  and  therefore  cannot  be  considered.  Each  of  the  alleged 
errors  rests  upon  matters  which  sliould  have  been  made  a  part  of  the  record 
by  a  bill  of  exceptions.  As  tliis  was  not  done,  the  rulings  cannot  be  reviewed. 
Wike  V.  Campbell,  5  Colo.  126;  Heacock  v.  Hosmer,  109  111,  245;  Mining  Co. 
V.  Kirtley,  8  Colo.  108,  5  Pac.  Rep.  649.     The  judgment  should  be  affirmed. 

Db  France  and  Stallcup,  CO.,  concur. 

Per  Curiam.    For  the  reasons  assigned  in  the  foregoing  opinion  the  judg- 
ment of  the  court  below  is  affirmed. 


01  Colo.  518) 

Sanders  v.  Page  et  ah 
(Supreme  Court  of  Colorado^    October  16, 1888.) 
Attachment— Intbrvbntion— Claim  of  Third  Partt. 

The  president  of  a  oorporation,  at  its  request,  advanced  by  his  note  $500  as  an  ad< 
vanoe  payment  upon  a  contract  for  castings  ordered  by  it,  and  the  contractor  col- 
lected and  gave  the  corporation  credit  for  the  note,  which  was  paid  when  due  by 
the  president.  The  contract  having  been  countermanded  before  the  entire  sum  was 
earned,  the  president  sent  an  order  for  the  balance,  which  was  not  then  paid,  bat 
was  afterwards  attached  as  a  debt  due  the  corporation.  Held^  that  the  sum  due 
could  not  be  claimed  by  the  president  as  due  him,  the  transaction  amounting  to  a 
loan  to  the  corporation* 

Commissioners*  decision.    Error  to  superior  court  of  Denver. 
McDonald  <&  N'orris,  for  plaintiff  in  error.    Allen  <&  Speck,  for  defendants 
in  error. 

De  France,  C.  The  defendants  in  error,  John  C.  and  Charles  P.  Page,  as 
partners,  brought  suit  by  attachment  against  the  Hand  Hoister  Manufactur- 
ing &  Mining  Company,  a  corporation,  in  which  suit  the  Colorado  Iron- Works 
was  summoned  as  garnishee.  The  garnishee  answered,  admitting  an  indebt- 
edness to  the  defendant  of  $120.72.  Thereupon  the  plaintiff  in  error,  San- 
ders, appeared  and  filed  a  petition,  duly  veritied,  claiming  that  this  sum  of 
$120.72  so  attached  was  due  to  him  from  the  Colorado  Iron-Works,  and  not 
to  the  Hand  Hoister  Manufacturing  &  Mining  Company.  Issue  was  joined 
upon  this  claim,  and  tried  by  the  court  without  a  jury,  resulting  in  a  judg- 
ment adverse  to  Sanders.  We  are  asked  to  review  the  finding  of  the  court 
upon  the  evidence,  and  to  reverse  the  judgment. 

The  evidence  introduced  in  support  of  the  issue  joined  upon  such  claim 
shows  that  the  Hand  Hoister  Manufacturing  &  Mining  Company  had  con- 
tracted with  the  Colorado  Iron-Works  for  certain  castings  to  be  made  by  the  lat- 
ter company;  that  this  latter  company  shortly  afterwards  requested  that  some 
money  should  be  advanced  upon  such  contract  in  the  way  of  payment;  that 
the  former  company  had  no  ready  money  at  tlie  time,  and  that  Sanders,  who 
was  its  president,  advanced  $500  for  it,  by  giving  his  promissory  note,  upon 
which  the  cash  was  obtained  at  a  bank  by  the  latter  company,  and  the  amount 
so  obtained  ($500)  was  credited  by  it  to  the  Hand  Hoister  Manufacturing  & 
Mining  Company.  This  note  was  afterwards  paid  by  Sanders  when  it  be- 
came due.  Before  the  work  thus  contracted  for  had  been  completed  by  the 
Colorado  Iron- Works  Company,  the  Hand  Hoister  Manufacturing  &  Mining 
Company,  having  changed  the  plan  of  the  maciiines  it  had  contemplated  build- 
ing, and  for  which  the  castings  were  ordered,  countermanded  the  order  there- 
for, but  on  account  of  the  work  already  done,  or  upon  this  and  other  accounts 
not  made  clear  by  the  evidence,  charges  accrued  in  favor  of  the  Colorado  Iron- 
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Works  Company,  and  against  the  Hand  Holster  Manufacturing  &  Mining 
Company,  to  the  amount  of  S379.28,  thus  leaving  a  balance  due  the  latter 
company  of  6120.72.  Before  the  garnishee  process  was  served,  Sanders  sent 
an  agent  to  the  Colorado  Iron- Works  Company,  with  an  order  for  such  bal- 
ance; but  it  was  not  then  paid,  and  before  a  further  call  was  made  for  its  pay- 
ment the  garnishee  process  was  served.  In  his  petition  Sanders  alleges  that 
he  advanced  the  $500  at  the  request  of  the  Hand  Holster  Manufacturing  & 
Mining  Company,  Considering  this  allegation  in  connection  with  the  evi- 
dence, we  discover  no  error  in  the  finding  or  judgment.  Upon  advancing  the 
6500  for  the  Hand  Hoister  Manufacturing  &  Mining  Company,  at  its  request, 
Sanders  became  its  creditor  for  that  amount,  and  should  look  to  it  for  the 
same.  The  relation  of  creditor  and  debtor  between  him  and  the  Colorado 
Iron-Works  Company  was  not  created  by  this  transaction.  No  subsequent 
agreement  changing'this  condition  of  affairs,  or  the  relationship  of  the  par- 
ties, is  shown  to  have  been  made.     The  judgment  should  be  affirmed. 

St'allcup  and  Rising,  CC,  concur. 

Per  Curiam.    For  the  reasons  assigned  in  the  foregoing  opinion  the  judg- 
ment of  the  court  below  is  affirmed. 


01  Colo.  515)  ,         ^ 

Wall  et  al.  v.  Garrison  et  al. 
{Supreme  Court  of  Colorado,    October  16, 1888.) 

!•  Innkeepers— Lien— Bt  Stable-Keeper. 

A  livery  Btable  keeper,  who  is  also  an  innkeeper,  and  who  fails  to  show  that  the 
owner  of  horses  which  he  has  kept  and  oared  for  was  his  guest,  cannot  set  up  the 
innkeeper^s  lien  at  common  law. 

8.  Liens— Constitutionality  of  Amendatort  Aot— Title — ^ICbpeal  of  Original  Act. 
Act  Colo.  Feb.  18, 1881,  on  the  subject  of  liens,  entitled  **  An  act  to  amend  chapter 
59  of  the  General  Laws,  and  to  repeal  all  laws  inconsistent  therewith, "  being  ob- 
noxious to  the  constltutlpnal  requirement  that  the  subject  of  an  act  shall  be  stated 
in  the  title,  cannot  he  sustained  as  an  independent  act,  and,  the  act  which  it  pur- 
ports to  amend  having  been  repealed,  it  is  void. 

CJommissioners'  decision.    Appeal  from  district  court,  Lake  county. 
Action  by  David  K.  Wall  and  John  A.  Witter  against  Emma  D.  Garrison 
and  A.  J.  Quate.    Judgment  for  defendants,  and  plaintiffs  appeal. 
Pattef'son  &  Themas^  for  appellant. 

De  France,  C.  David  K.  Wall  and  John  A.  Witter,  the  plaintiffs,  brought 
this  action  against  Emma  D.  Garrison  and  A.  J.  Quate,  the  defendants,  to  re- 
cover the  possession  of  five  horses,  which  were  alleged  in  the  complainc  to  be 
the  property  of  the  plaintiffs,  and  to  be  wrongfully  detained  from  their  pos- 
session by  the  defendants.  The  action  was  brought  in  July,  1882,  in  the  dis- 
trict court  of  PitJsin  county,  and  was  removed  to  Lake  county  for  trial.  The 
defendants  denied  the  allegations  of  the  complaint,  and  alleged  that  they  liad 
a  lien  upon  said  horses,  as  stable-keepers,  for  the  sum  of  $300,  for  caring  for, 
feeding,  and  keeping  the  same  in  their  stables.  The  plaintiffs  claimed  these 
horses  under  and  by  virtue  of  two  chattel  mortgages,  executed  and  delivered 
to  them  by  Rockwell  and  Bicknell,  the  proprietors  of  a  .stage  line  between 
Leadville,  in  the  county  of  Lake,  and  Ashcroft,  in  the  county  of  Pitkin, — one 
under  date  of  February  20,  1882,  and  the  other  under  date  of  March  15, 1882. 
These  mortgages  were  given  to  secure  the  payment  of  certain  indebtedness 
therein  mentioned,  and  covered  the  horses  in  dispute  and  other  property.  Tlie 
mortgagors  remained  in  possession  of  the  mortgaged  property, — the  mort- 
gages providing  therefor;  and,  subsequently  to  the  execution  and  record  of 
said  mortgages,  the  mortgagors  contracted  with  the  defendants  for  the  care 
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and  feed  for  which  the  latter  claim  a  lien.  Each  mortgage  contained  a  con- 
dition to  the  effect  that  the  mortgagees  might  take  possession  of  the  mort- 
gaged property  at  any  time  they  might  deem  themselves  insecure;  and  by  rea- 
son of  the  failing  circumstances  of  the  mortgagors,  and  by  virtue  of  this  in- 
security clause,  the  plaintiffs  sought  to  take  possession  of  the  mortgaged  goods 
and  chattels,  and  the  mortgagees  agreed  to  deliver  such  possession  over  to  them; 
but  the  defendants,  having  these  five  head  of  horses  in  their  possession,  refused 
to  deliver  them  to  the  plaintiffs,  and  by  reason  of  such  refusal,  and  their  deten- 
tion of  said  horses,  this  action  was  brought.  A  trial  was  had  to  tlie  court,  a 
jury  having  been  waived,  and  judgment  was  rendered  in  favor  of  the  defend- 
ants. The  plaintiffs  have  appealed  to  this  court,  and  ask  for  a  reversal  of 
such  judgment.  The  defendants  have  failed  to  make  an  appearance  here,  and 
the  cause  has  been  submitted  ex  parte. 

If  the  defendants  were  not  entitled  to  the  lien  claimed  by  them  at  the  time 
the  action  was  brought,  or  if  they  were  so  entitled,  but  their  lien  was  subject 
to  the  rights  of  the  plaintiffs  under  their  mortgages,  then  the  judgment,  we 
tliink,  should  be  reversed;  as  the  evidence  was  otlierwise  sufiicient  to  warrant 
a  recovery  by  the  plaintiffs.  A  livery  stable  keeper  had  no  lien  at  common 
law.  Qrinnell  v.  Cook,  3  Hill,  487,  and  cases  cited.  While  the  evidence  of 
the  defendants  shows  that  they  were  innkeepers,  and.  that  the  stables  where 
they  kept  and  cared  for  the  horses  in  question,  as  well  as  other  stock,  for  Kock- 
well  and  Bicknell,  were  used  in  connection  with  their  business  as  innkeepers, 
yet  it  fails  to  show  that  either  Rockwell  or  Bicknell  was  a  guest  at  their  inn. 
The  defendants,  therefore,  had  no  lien  as  innkeepers.  Qrinnell  v.  Cook,  above 
cited.  There  is  some  evidence  tending  to  show  that  the  lien  claimed  exi9ted 
by  virtue  of  a  special  agreement;  but  such  a  lien  is  not  set  up  in  the  answer, 
and,  if  it  were,  it  could  not  avail  against  the  plaintiffs,  as  the  evidence  fails 
to  show  that  the  plaintiffs  were  a  party  to  such  agreement.  Without  their 
assent,  it  could  not  take  precedence  over  their  mortgages,  which  were  prior 
in  point  of  time.  Bissell  v.  Pearce,  28  N.  Y.  252,  Sargent  v.  Usher,  55  N. 
H,  287. 

But  from  the  record  we  infer  that  the  defendants  relied  upon  a  statutory 
lien,  and  that  the  statute  so  relied  upon  is  that  found  in  the  Session  Laws  of 
1881,  at  page  176,  entitled  "An  act  to  amend  chapter  59 of  the  General  Laws, 
and  to  repeal  all  laws  inconsistent  therewith,"  approved  February  18,  1881. 
Chapter  59  of  the  General  Laws,  to  which  this  act  professes  to  be  an  amend- 
ment»  was  repealed  by  an  act  of  the  same  legislature,  approved  February  12, 
1881,  (Sess.  Laws  1881,  §  18,  p.  175.)  By  virtue  of  a  provision  of  the  con- 
stitution, neither  of  these  acts  could  take  effect  until  the  expiration  of  90  days 
from  and  after  the  date  of  its  approval.  At  the  time  the  former  act  was  to 
take  effect  as  an  amendment  to  another  law,  such  other  law  was  not  in  exist- 
ence. It  cannot,  therefore,  be  deemed  valid,  unless  it  can  be  upheld  as  an 
independent  statute.  But  the  subject  thereof  is  not  expressed  in  its  title;  and, 
considered  in  the  light  of  an  independent  act,->a  law  complete  within  itself, 
— it  is  obnoxious  to  section  21,  art.  5,  of  the  constitution,  which  requires, 
among  other  things,  that  the  subject  of  every  legislative  act  '* shall  be  clearly 
expressed  in  its  title."  This  provision  of  the  constitution  is  mandatory. 
Railroad  Co.  v.  People,  5  Colo.  40;  People  v.  Fleming,  7  Colo.  230,  3  Pac, 
liep.  70.  This  chapter,  (chapter  59,  Gen.  Laws,)  which  was  repealed  by  the 
act  approved  February  12, 1881,  contained  the  only  statutory  provision  of  this 
state,  then  in  existence,  concerning  liens  in  favor  of  livery  stable  keepers. 
No  act  was  passed  by  the  legislature  which  repealed  the  same,  as  a  substitute 
therefor,  except  that  of  February  18,  1881.  As  this  act  must  be  held  nuga- 
tory, there  was  no  statute  of  this  state  in  existence,  at  the  time  the  lien  claimed 
by  defendant  is  alleged  to  have  accrued,  providing  for  or  authorizing  the  same. 
We  have  already  seen  that  such  a  lieu  is  not  authorized  by  the  common  law. 
It  follows  that  the  defense,  setting  up  such  lien,  cannot  be  sustained  as  a  valid 
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defense  to  the  action.    The  Judgment  should  be  reversed,  and  a  new  trial 
awarded. 

Stallcuf  and  Rising.  CO.,  concur. 

Per  Oubiam.    For  the  reasons  assigned  in  the  foregoing  opinion  the  Judg- 
ment of  the  court  below  is  reversed. 


(11  Colo.  4M) 

Babth  v.  Deuel. 
(Supreme  Court  of  Colorado.   June  1, 1888. 

L  EQUITT-~BB80I88I0N  69  CONTBAOT— MUTUAI.  IClflTAKB. 

Where  it  was  the  intention  of  both  frantor  and  grantee  that  the  conveyance 
should  be  of  land  on  which  stood  a  building,  and  that  was  the  main  inducement 
to  the  purchase^  but  by  mutual  mistake  as  to  its  location  the  conveyance  did  not  in- 
clude it,  the  grantee  is  entitled  to  a  rescission,  and  where  at  the  time  of  the  con- 
tract she  was  paying  rent  for  the  building  to  the  grantor,  who  received  it  as  owner, 
she  was  entitled  to  assume  that  he  was  such  owner  and  to  act  accordingly.^ 

2,  Bams->Cancbllation  ov  Inbebtbdnbsb— Rbubasb  ow  Tbij8t-Dbbi>— Rboobb  Evi- 
dence OF  Payment. 

Though  a  trust-deed  given  by  the  grantee  to  secure  the  unpaid  purchase  money 
cannot  oe  directly  annulled  in  a  suit  for  rescission  to  which  the  trustee  is  not  a 
party,  yet  that  result,  and  record  evidence  thereof,  are  properly  effected  bv  a  de- 
cree canceling  the  indebtedness,  in  view  of  the  policy  of  the  Colorado  legislation, 
(Gen.  St.  %  234,)  to  make  record  evidence  of  the  payment  of  a  debt  equivalent  to  a 
release  of  a  securitv  executed  according  to  the  lormallties  for  conveyances.  Db 
Fbanob,  C,  dissenting. 

8.  Same— Dechkb— Cbbatuto  New  Contract. 

A  decree  denying  a  rescission  and  recovery  of  the  amount  paid,  and  enjoining  the 
collection  of  the  unpaid  balance,  and  canceling  the  notes  therefor  and  the  trust-deed, 
is  improper,  so  far  as  it  attempts  to  make  a  new  contract  and  decree  specific  per- 
formance thereof. 

4.  Sake— Decbee  on  Rbvebsai.. 

In  such  case  the  Judgment  should  be  reversed  and  remanded,  with  directions  that 
on  proof  that  the  deed  tendered  in  rescission  by  plaintiff  to  defendant  conveys  free 
from  incumbrance  by  plaintiff,  except  the  trust-deed  given  to  secure  the  price,  a 
decree  be  entered  for  rescission  and  for  the  recovery  of  the  amount  paid,  and  the 
cancellation  of  the  notes  for  the  price  and  the  trust-deed  securing  the  same.  Db 
France,  C,  dissenting. 

5.  Same— Pleading — Waiver  of  Defects. 

By  filing  an  answer  and  going  to  trial  on  the  merits,  after  the  overruling  of  a  de- 
murrer to  the  complaint,  defendant  waives  the  objections  of  defect  of  parties  de- 
fendant and  that  the  complaint  is  ambiguous,  unintelligible,  and  uncertain. 

ON  REHEARINO. 

1«  BQurrr— Rescission  of  Contract—Claim  for  Rents—Practice. 

Where  the  record  in  a  suit  for  rescission  of  a  conveyance  of  realty  does  not  war- 
rant a  recognition  of  a  claim  for  rents,  the  parties  will  be  left  to  a  separate  action, 
notwithstanding  the  rule  of  equity  practice  to  adjudicate  all  questions  fairly  pre- 
sented. 

Commissioners*  decision.    Appeal  from  superior  court  of  Denver. 

On  the  29th  day  of  April,  1882,  the  defendant,  William  Bartb,  conveyed, 
by  special  warranty  deed,  certain  premises  to  the  plaintiff,  Sarah  J.  Deuel. 
In  consideration  of  such  conveyance  the  plaintilf  paid  to  defendant  81,500 
cash  down,  and  gave  him  15  promissory  notes  for  S200  each,  with  interest  at 
1  per  cent,  per  month,  and  made  a  trust-deed  un  the  premises  to  secure  said 
notes.  Before  the  commencement  of  this  action  plaintiff  paid  five  of  said 
notes  and  interest,  amounting  to  the  sum  of  $1,030.  tihe  brings  this  action  to 
recover  back  tiie  said  sum  of  $2, 580  so  paid  to  defendant,  and  intei»st  thereon, 
and  prays  that  said  deed  from  the  defendant  to  her,  and  the  notes  from  her  to 

^As  to  when  equity  will  grant  relief  from  a  contract  on  the  ground  of  mistake,  see 
Irwin  V.  Wilson,  (Ohio,)  15  N.  E.  Rep.  209,  and  note;  Appeal  of  Hollenbach,  (Pa.)  16 
AtL  Rep.  616,  and  note;  Critchfield  v.  Kline,  (Kan.)  18  Pac  Rep.  898,  and  note. 
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the  plalnMlT  remaining  unpaid,  may  be  rescinded,  set  aside,  and  canceled, 
and  for  general  relief.  It  appears  from  the  evidence  tlmt  in  April,  1882, 
plaintiff  was  occupying  a  two-story  brick  building,  standing  on  lots  4  and  5, 
in  blociv  241,  in  West  Denver,  and  was  paying  rent  therefor  to  defendant; 
that,  wishing  to  buy  the  premises  so  occupied  by  her,  the  plaintiff  went  to 
the  defendant  to  negotiate  for  the  purchase  of  the  same;  that  in  making  such 
negotiations  the  plaintiff  and  the  defendant  each  believed,  and  acted  upon 
such  belief,  that  the  building  so  occupied  by  the  plaintiff  stood  wholly  on  the 
easterly  22  feet  of  said  lots  4  and  5;  that  with  this  mutual  understanding  and 
belief  the  plaintiff  purchased,  and  the  defendant  sold  to  her,  the  easterly  22 
feet  of  said  lots  4  and  5,  except  the  parts  cut  off  by  the  piling  of  Cherry  creek 
and  by  the  widening  of  Blake  street,  and  defendant  conveyed  said  prem- 
ises to  plaintiff  by  his  special  warranty  deed  Apri'l  29, 1882;  that  a  few  months 
after  the  making  of  said  conveyance  the  plaintiff  ascertained  that  but  a  small 
portion  of  said  building  was  on  the  premises  so  conveyed  to  her;  that  she  im- 
mediately notified  defendant  of  this  fact,  and  requested  him  to  pay  back  to  her 
the  sum  of  $2,530  which  she  had  paid  to  him  on  account  of  the  purchase  of 
said  premises,  and  offered  to  reconvey  said  premises  to  the  defendant,  which  re- 
quest defendant  refused;  that  at  the  time  plaintiff  was  negotiating  with  de- 
fendant for  the  premises  so  occupied  by  her,  her  knowledge  of  the  facts  relat- 
ing to  the  location  of  said  building  was  equal  to  the  knowledge  that  defendant 
had  of  the  same  facts,  and  that  her  means  of  obtaining  information  in  rela- 
tion thereto  were  fully  equal  to  the  fncilities  of  tihe  defendant-for  gaining  such 
information.  On  the  26th  day  of  February,  1883,  .Tames  J.  CJonnelly,  as  the 
attorney  in  fact  of  the  plaintiff,  made,  executed,  and  tendered  to  the  defend- 
ant a  quitclaim  deed  to  the  premises  conveyed  by  Che  defendant  to  the  plain- 
tiff on  the  29th  day  of  April,  1882.  Proof  of  said  deed  and  tlie  tender  thereof 
to  defendant  was  rejected  by  the  court,  because  the  power  of  attorney  to  Con- 
nelly had  not  been  recorded  and  was  not  produced  in  court.  After  the  evi- 
dence was  in,  and  at  the  close  of  the  argument  of  counsel  for  defendant,  the 
plaintiff  offered,  and  the  court  received  in  evidence,  an  instrunient  in  writing, 
executed  by  the  plaintiff,  by  which  she  duly  and  fully  ratified  and  confirm^ 
the  acts  of  the  said  Connelly  in  executing  said  deed  to  defendant,  and  declared 
said  deed  to  be  her  voluntary  act  and  deed  for  the  uses  and  purposes  therein 
set  forth,  which  instrument  was  duly  acknowledged  and  was  attached  to  the 
deed  to  defendant  which  it  ratified,  which  deed  was  then  received  in  evidence. 
The  defendant  by  his  pleadings  and  proof  tendered  to  tlie  plaintiff  a  deed  to 
an  additional  22  feet  of  said  lot  4.  The  effect  of  this  deed,  as  a  conveyance 
of  the  land  upon  which  the  building  stood,  as  well  as  the  effect  of  the  first 
deed  for  the  same  purpose,  is  shown  by  an  agreed  statement  of  facts  which 
was  adopted  by  the  parties  as  an  amendment  to  their  pleadings,  which  state- 
ment is  as  follows:  '*The  deed  from  defendant  to  plaintiff  of  April  29th,  1882, 
conveying  to  her  the  easterly  twenty-two  feet  of  lots  4  and  5,  in  block  241,  west 
division  of  the  city  of  Denver,  conveyed  to  her  only  a  strip  of  land  six  feet 
wide  in  lot  4,  the  residue  being  cut  off  by  the  piling  of  Cherry  creek,  and  only 
four  feet  wide  of  Idt  5,  the  residue  of  said  strip  being  cut  off  by  the  piling  of 
Cherry  creek,  as  mentioned  in  said  deed.  The  buildii^  spoken  of  in  the  plead- 
ings, which  plaintiff  occupied  at  the  time  of  her  purchase,  is  a  two-story  brick, 
and  stands — one  wall  of  it— about  three  feet  upon  the  easterly  twenty-two 
feet  of  said  lots  4  and  5,  as  conveyed  by  defendant  to  her,  and  the  remaining 
portion  of  said  building  on  the  second  strip  of  twenty-two  feet  of  said  lots  4 
and  5  of  said  block,  and  the  building  extends  back  on  said  lot  5  twelve  feet 
six  inches.  That  the  deed  now  tendered  by  defendant  of  a  second  strip  of 
twenty-two  feet  of  said  lot  4,  adjoining  the  easterly  strip  of  twenty-two  feet 
described  in  his  first  deed,  conveys  to  plaintiff  the  whole  of  the  front  part  of 
said  building,  but  leaves  a  portion  of  said  brick  building,  twelve  feet  six 
inches  of  the  rear  part  thereof,  standing  upon  lot  5,  of  which  she  has  no  title. 
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By  the  original  purchase  plaintiff  got  a  portion  of  said  brick  building  three 
feet  in  width  only,  on  th«  twenty-two  feet  described  in  her  deed,  so  far  as  the 
same  stood  on  said  lot  4.  By  the  new  deed  now  tendered  by  defendant  she 
gets  the  whole  front  of  the  building;  but  twelve  feet  and  a  half  of  the  rear 
end  of  said  two-story  brick  building  s'and»  on  lot  5,  which  is  not  conveyed  to 
her  by  the  deed  tendered;  said  brick  building  is  twenty-one  feet  five  inches 
wide."  The  decree  of  the  court  denied  the  prayer  of  the  plaintiff  for  the  re- 
scission of  the  contract  of  sale  and  conveyance  of  April  29,  1882,  and  for  the 
recovery  against  defendant  of  the  money  by  plaintiff  paid  to  defendant  .in 
pursuance  of  said  sale  and  conveyance;  perpetually  enjoined  defendant  from 
collecting,  by  suit  or  otherwise,  the  said  promissory  notes  of  the  plaintiff  to 
defendant,  or  either  of  them,  then  remaining  unpaid,  and,  the  said  notes  hav- 
ing been  produced  in  court  by  the  defendant,  the  court  ordered  them  to  be 
canceled,  and  the  plaintiff  to  l>e  disclmrged  from  any  liability  thereon.  The 
court  further  ordered  mid  adjudged  that  the  trust-deed  made  to  secure  said 
notes  be  released  and  discharged,  and  the  plaintiff  be  fully  reinvested  with 
the  title  to  the  premises  in  said  trust-deed  described.  The  court  further  or- 
dered and  adjudged  that  plaintiff  might  accept  the  deed  tendered  by  defend- 
ant, in  which  he  conveys  to  the  plaintiff  an  additional  portion  of  lot  4*  The 
defendant  appealed. 
Harmon  d&  Covei\  for  appellant.    /.  P.  Brockway,  for  appellee. 

Rising,  C,  {after  stating  the  facts  as  above,)  The  defendant  demurred  to 
the  complaint  on  the  grounds — First,  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  second,  for  defect  of  parties  defendant ;  and  third, 
that  it  was  ambiguous,  unintelligible,  and  uncertain.  Upon  the  oveiTuli ng 
of  the  demurrer  defendant  filed  his.  answer  and  went  to  trial  on  the  merits. 
By  filing  an  answer  and  going  to  trial  upon  the  merits  defendant  waived  the 
second  and  third  grounds  of  demurrer,  and  the  first  ground  is  not  relied  upon 
in  the  argument  of  counsel.  All  the  other  assignments  of  error  may  be  con- 
sidered under  the  general  assignment  that  the  judgment  or  decree  of  the  court 
is  contrary  to  law  and  the  evidence.  The  question  presented  for  determina- 
tion is  whether  the  mutual  mistake  of  the  parties  with  reference  to  the  loca- 
tion of  the  building  occupied  by  the  plaintilf  ut  the  time  of  the  making  of  the 
deed  by  defendant  to  her  is,  under  the  circumstances  of  this  case,  a  ground 
for  relief  in  equity.  One  of  the  circumstances  to  be  considered  is  that  the 
mistake  related  to  a  material  fact,  which  constituted  the  only  basis  for  the 
payment  by  plaintiff  to  defendant  of  the  money  sought  to  be  recovered  back. 
The  premises  conveyed  to  plaintiff  by  defendant  were  materially  different 
from  the  premises  the  plaintiff  intended  to  purchase  and  from  the  premises 
defendant  supposed  he  was  selling  to  her.  In  Daniel  v.  Mitcheli,  1  Story, 
17!i-190:  "Nothing  is  more  clear  in  equity  than  the  doctrine  that  a  bargain 
founded  in  a  mutual  mistake  of  the  facts,  constituting  the  very  basis  or  es- 
sence of  the  contract,  or  founded  upon  the  representations  of  the  sellers,  ma- 
terial to  the  bargain,  and  constituting  the  essence  thereof,  although  made  by 
innocent  mistake,  will  avoid  it."  In  Maroin  v.  Bennett,  8  Paige,  312-321, 
it  is  held  that  equity  will  give  relief  in  cases  of  mutual  mistake,  "  where  the 
subject-matter  of  the  sale  and  purchase  is  so  materially  variant  from  what 
the  parties  supposed  it  to  be  that  the  substantial  object  of  the  sale  and  pur. 
chase  entirely  fails. "  hj  reason  of  the  failure  of  the  defendant  to  convey,  not 
only  almost  the  entire  building  intended  to  be  conveyed,  but  also  a  failure  to 
convey  anything  of  material  value  to  the  plaintiff,  there  is  a  failure  of  the 
basis  of  the  contract  between  the  parties,  without  their  assent,  and  to  en- 
force such  an  agreement  is  inequitable.  Miles  v.  Stevens,  3  Pa.  St.  21-37. 
Equitable  relief  will  be  granted  in  cases  of  mistake  when  the  fact  concerning 
which  the  mistake  is  made,  is  material  to  the  transaction,  affecting  its  sub- 
stance and  not  merely  its  incidents,  and  the  mistake  itself  is  so  important 
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tliat  it  determines  the  conduct  of  the  mistaken  parties.  2  Pom.  Eq.  Jur.  §  856. 
Counsel  for  appellant  contend  that  under  the  evidence  in  this  case  the  plain- 
ti£P  is  not  entitled  to  the  relief  she  demands,  by  reason  of  the  application  of 
the  following  claimed  legal  principles,  as  stated  in  the  argument  for  appel- 
lant: First.  Where  the  means  of  information  are  alike  open  to  both  parties, 
and  when  each  is  presumed  to  exercise  his  owq  judgment  in  regard  to  ex- 
trinsic matters,  equity  will  not  relieve.  Second.  VVhen  the  facts  are  unknown 
to  both  parties,  or  when  each  has  equal  and  adequate  means  of  information, 
in  such  cases,  if  the  party  has  acted  with  good  faith,  equity  will  not  interfere. 
Third.  When  each  party  is  equally  innocent,  and  there  is  no  concealment  of 
facts,  mistake  or  ignorance  is  no  foundation  for  equitable  interference.  The 
case  of  Crowder  v.  Langdoii,  3  Ired.  Eq.  476,  is  cited  in  support  of  the  fore- 
going propositions.  An  examination  of  that  case  will  show  that  but  little 
weight  should  be  given  to  the  case  as  an  authority  in  support  of  the  proposi- 
tions  contained  in  the  head-notes.  It  appears  that  one  of  three  partners  in  the 
mercantile  business  negotiated  with  another  partner  for  the  purchase  of  that 
partner's  interest  in  the  pai-tnership;  that  during  said  negotiation  the  partner 
having  the  interest  for  sale  produced  the  books  of  the  firm,  aud  also  a  paper, 
called  the  "blue  paper,''  purporting  to  be  a  statement  of  the  assets  aud  lia- 
bilities of  the  firm,  the  figures  of  which  statement  were  taken  from  the  firm 
books,  and  that  after  adding  the  sum  of  $1,500  to  the  amount  of  the  liabili- 
ties, as  they  appeared  from  said  statement,  and  deducting  the  sum  of  8600 
from  the  assets  on  account  of  bad  debts,  which  addition  and  deduction  were 
made  at  the  instance  of  the  disinterested  partner,  the  statement,  as  so  changed, 
was  taken  as  the  basis  of  the  contract  of  sale  and  purchase  made  by  the  par- 
ties. It  turned  out  that  the  liabilities  of  the  firm  were  underestimated  in 
nearly  the  sum  of  $2,500,  and  the  purchaser  brought  an  action  to  rescind  the 
contract  and  recover  back  the  purchase  money  paid.  The  foregoing  state- 
ment contains  all  the  facts  relating  to  a  mistake  in  the  case,  and  shows  that 
there  was  no  question  of  mistake  to  which  the  principles  announced  could  be 
applied.  Mistake  is  not  ground  for  relief,  unless  the  mistake  is  acted  upon 
and  forms  the  basis  of  the  contract,  and  when  it  is  not  acted  upon  the  prin- 
ciples announced  have  no  application,  as  is  shown  by  the  case  cited,  from 
which  we  quote:  "If,  however,  we  were  satisfied  that  the  plaintiff  acted  upon 
the  statement  contained  in  the  blue  paper,  as  the  known  and  declared  basis 
on  which  he  contracted,  we  should  be  inclined  to  grant  him  relief. ''  Tiie  caae 
of  Qrymes  v.  Sanders,  93  U.  8.  55,  cited  by  counsel,  turned  upon  the  fact 
that  the  mistake  with  reference  to  the  location  of  the  shaft  had  not  animated 
and  controlled  the  conduct  of  the  party  complaining,  as  appears  from  the  fol- 
lowing statement  in  the  opinion:  "The  subsequent  conduct  of  the  appellees 
shows  that  the  mistake  had  no  effect  upon  their  minds  for  a  considerable  pe- 
riod after  its  discovery,  and  then  it  seems  to  have  been  rather  a  pretext  than 
a  cause.''  This  fact,  so  stated,  brings  the  case  within  the  principle  that,  to 
warrant  relief  in  equity,  "the  court  must  be  satisfied  that  but  for  the  mis* 
take  the  complainant  would  not  have  assumed  the  obligation  from  which  he 
seeks  to  be  relieved, "  announced  by  the  court  in  that  case.  The  case  of  Web- 
ster v.  Stark,  10  Lea,  406,  cited  by  counsel  for  appellant,  was  determined 
upon  a  question  of  fact  relating  to  the  intention  of  the  parties.  It  was  found 
by  the  court  that  the  contract  of  sale  made  by  the  defendant  to  the  plaintiff 
expressed  the  intention  of  the  parties,  and  this  finding  clearly  appears  from 
the  review  of  the  evidence  by  the  couit  on  pages  412  and  413  of  the  opinion, 
which  review  also  shows  that  there  was  no  mistake  as  to  the  lots  plaintiff  in- 
tended to  buy,  but  a  mistake  made  by  him  as  to  an  extrinsic  fact.  The  case 
of  White  V.  Williams,  48  Barb.  222,  was  also  determined  upon  a  question  of 
fact  as  to  the  intention  of  the  parties.  The  mistake  in  this  case  was  not  in 
relation  to  ground  intended  to  be  purchased  and  sold,  but  in  relation  to  an  ex- 
trinsic fact  relating  to  said  ground. 
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From  this  review  of  the  cases  cited  it  will  be  seen  that  they  have  no  appli- 
cation to  the  case  at  bar.  In  the  ease  under  consideration  there  is  no  question 
but  that  it  was  the  ijitentSon  of  the  plaintiff  to  purchase  the  identical  22  feet 
of  ground  on  which  the  building  she  occupied  stood.  The  defendant  so  un- 
derstood the  intention  of  the  plaintiff,  and  he  supposed  that  the  conveyance 
made  by  him  covered  the  premises  the  plaintiff  intended  to  buy.  The  mutual 
mistake  made  by  the  plaintiff  and  def emiant  was  in  relation  to  a  material  fact, 
and  but  for  the  fact  of  the  mistake  the  plaintiff,  certainly,  would  not  have 
entered  into  the  contract  from  which  she  seeks  to  be  relieved,  and  it  is  but 
just  to  the  defendant  to  presume  that  he  would  npt  havb  taken  the  plaintiff's 
money  without  intending  to  give  her  value  therefor.  It  does  not  appear  that 
there  are  intervening  rights  to  prevent  the  parties  from  being  placed  in  the 
same  position  they  were  before  the  contract  was  made.  In  1  Story,  Eq.  Jur. 
§138,  it  is  said  to  be  the  clearly  defined  and  well  established  rule,  both  in 
England  and  America,  that  under  such  facts  as  are  established  by  the  evidence 
in  this  case  equity  will  inteil'cre,  in  its  discretion,  in  order  to  prevent  intoler- 
able injustice.  In  illustiation  of  the  doctrine  that  equity  will  relieve  m  such 
cases,  the  learned  author  states  the  following  supposed  case:  "If  one  person 
should  sell  a  messuage  to  another,  which  was  at  the  time  swept  away  by  a 
flood,  or  destroyed  by  an  earthquake,  without  any  knowledge  of  the  fact  by 
either  party,  a  court  of  equity  would  relieve  the  purchaser,  upon  the  ground 
that  both  parties  inteixled  the  purchase  and  sale  of  a  subsisting  thing,  and 
implied  its  existence  as  the  basis  of  their  contract.  It  constituted,  therefore, 
the  very  essence  and  condition  of  the  obligation  of  their  contract. "  1  Story, 
Eq.  Jur.  §  142.  Under  the  facts  in  this  case  we  do  not  conceive  that  the 
question  of  negligence  arises;  but,  if  it  is  in  the  case,  the  evidence  does  not 
show  such  a  state  of  facts  as  should  prevent  the  plaintiff  from  obtaining  the 
relief  demanded.  At  the  time  of  making  the' contract  the  plaintiff  was  paying 
rent  to  the  defendant  for  the  premises  she  desired  to  purchase,  and  the  defend- 
ant was  receiving  such  rent  as  the  owner  of  the  premises.  The  plaintiff  had 
the  right  to  assume  that  defendant  was  the  owner  of  the  premises,  and  to  act 
upon  such  assumption.  1  Stpi7,  Eq.  Jur.  §  140;  2  Pom.  Eq.  Jur.  §  856;  Quick 
V.  Stxiyvesant,  2  Paige,  84-92.  We  therefore  conclude  that  the  plaintiff  made 
a  case  which  entitled  her  to  the  relief  demanded. 

This  brings  us  to  the  consideration  of  the  decree  rendered,  and  we  do  not 
think  it  can  be  sustained.  In  so  far  as  the  decree  attempts  to  cancel  and  an- 
nul the  trust  deed,  the  court,  not  having  the  trustee  before  it  as  a  party  to 
the  suit,  hiid  no  power  to  adjudicate  directly  in  relation  to  that  instrument: 
and  in  so  far  as  the  decree  attempts  to  do  equal  and  exact  justice  between  tiie 
parties,  by  making  a  new  contract  for  them  and  decreeing  its  speciiic  perform- 
ance, it  is  erroneous.  The  fact  that  the  trustee  i  ii  the  trust-deed  was  not  made 
a  party  to  the  suit  is  not  of  itself  a  sutficient  cause  for  denying  to  the  plaintiff 
the  relief  demanded.  A  deed  of  trust  to  secure  an  indebtedness  of  the  grantor 
is,  in  its  legal  sense,  a  moi;tgage,  and  statutes  relating  to  the  recording  and 
satisfaction  of  mortgages  are  held  to  be  applicable  to  such  deeds  of  trufit. 
2  Pom.  Eq.  Jur.  §  995.  As  an  Incident  to  this  character  of  a  trust-deed,  it  is 
held  that  a  payment  or  release  of  the  indebtedness  which  it  was  given  to  se- 
cure, operates  as  an  extinguishment  of  the  power  of  sale,  and  in  states  where 
a  mortgage  is  considered  but  as  a  mere  lien  a  deed  of  trust  is  generally  con- 
sidered as  nothing  more  than  alien.  The  court  is  authorized  to  cancel  the 
indebtedness  secured  by  the  trust-deed,  and  such  cancellation  must  operate 
as  an  extinguishment  of  the  interest  of  the  beneficiary  in  the  premises  con- 
veyed, as  well  as  of  the  power  of  sal^  in  the  trustee;  and,  as  the  decree  of  the 
court  may  be  made  a  matter  of  record,  it  may  thus  be  made  a  notice  to  all  the 
world,  with  the  same  effect  as  notice  by  a  recorded  conveyance,  that  by  the 
extinguishment  of  the  interest  of  the  beneficiary  under  the  trust-deed  such 
deed  was  rendered  wholly  Inoperative  as  a  conveyance.    It  is  the  policy  of  the 
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legislation  in  this  state  to  make  record  evidence  of  the  payment  of  the  debt 
equivalent  to  a  release  of  the  security  executed  under  the  formalities  prescribed 
by  the  law  regulating  conveyances.  Gen.  St.  §  234.  A  decree  of  a  court  of 
competent  jurisdiction  canceling  an  indebtedness  secured  by  a  trust-deed  pre- 
sents a  means  of  making  record  evidence  of  the  fact  of  such  cancellation,  and 
the  legal  effect  of  such  cancellation  is  to  release  the  premises  from  tiie  incum- 
brance placed  thereon.  McNair  v.  Picotte,  33  Mo.  57.  Such  decree  must  be 
held  to  operate  as  a  release  of  the  trust-deed.  While  the  judgment  cannot  be 
sustained,  we  do  not  think  it  necessary  that  a  new  trial  should  be  had.  The 
judgment  should  beT revenged,  and  the  cause  remanded,  with  directions  that, 
upon  satisfactory  proof  being  made  )^hat  the  deed  from  the  plaintiff  to  the  de- 
fendant reconveying  to  him  the  premises  conveyed  to  her  by  defendant  con- 
veys the  same  without  incumbrance  placed  thereon  by  her,  other  than  said 
trust-deed,  a  decree  be  entered  for  the  plaintiff  in  accordance  with  the  prayer 
of  her  complaint. 

Sta,llcup,  C,  concurs, 

De  France,  C.  I  concur  in  all  respects,  except  as  to  the  propriety  and 
effect  of  the  decree  directed.  I  regard  the  trustee  as  a  necessary  party,  in 
order  that  the  decree  may  do  full  justice  to  all  the  parties, — place  them  in  statu 
quo. 

Per  Curiam.  For  the  reasons  assigned  in  the  foregoing  opinion  the  judg- 
ment is  reversed,  with  directions  to  enter  a  decree  in  accordance  with  tlie 
foregoing  opinion. 

ON  REHEARING. 
(October  31, 1888.) 
Per  Curiam.  The  record  presented  does  not  warrant  ns  in  recognizing 
the  claim  made  for  rents  by  ordering  an  accounting.  As  at  present  advised, 
we  have  concluded  to  deny  the  rehearing,  and  leave  the  parties  to  a  separate 
action  in  connection  with  any  rights  they  may  claim  to  have  that  are  not  fully 
adjudicated.  Nor  do  we  consider  that,  under  the  peculiar  facts  of  this  case, 
such  conclusion  in  any  way  conflicts  with  the  recognized  practice  in  equity 
of  fully  adjudicating  all  questions  fairly  involved  and  presented.  The  rehear- 
ing is  denied. 


(11  Colo.  636) 

Denver  &  R,  G.  By.  Co.  t?.  Rader. 
{Supreme  Cmirt  of  Colorado,    October  16, 1888.) 

1.  Appeal—From  Justices  op  the  Pea.ce — Payment  of  Costs. 

Under  Gen.  St.  Colo.  %  1979,  allowing  appeals  from  justices  of  the  peace,  pro- 
vided the  party  appealing  shall  within  10  days  give  bond  and  pay  the  cost  of  grant- 
ing the  appeal,  it  is  not  necessary,  in  order  to  perfect  the  appeal,  that  the  costs  be 
paid  to  the  justice  personally  when  the  appeal-bond  is  filed  in  the  county  court,  as 
allowed  by  sections  1982, 1983,  which  require  that  upon  the  bond  being  filed  and  ap- 
proved the  clerk  shall  issue  a  supei'sedeas  enjoining  the  justice  from  further  pro- 
ceedings. 

2.  Same— -Filing  Transcript  from  Justice— Dismissal. 

Under  Gen.  St.  Colo.  §  1983,  requiring  the  justice;  on  the  issue  of  a  supersedeas 
by  the  clerk  of  the  county  court,  to  return  all  the  papers  and  a  transcript  of  the 
judgment,  the  filing  of  the  transcript  is  necessary  to  give  the  appellate  court  suf- 
ficient jurisdiction  of  the  subject-matter  to  warrant  a  dismissal  of  the  append. 

Commissioners'  decision.    Error  to  Fremont  county  court. 

Defendant  brought  an  action  against  plaintiff  in  error,  in  justice^s  court  in 
Fremont  county,  and  recovered  a  judgment  therein  in  said  court.  To  pei-fect 
an  appeal  from  said  judgment.  piaintifF  in  error  filed  an  appeal-bond  in  the 
ofiice  of  the  clerk  of  the  county  court  of  said  county,  within  the  time  required 
by  statute,  and  siiid  bond  was  approved,  and  a  summons  and  itupersedea» 
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were  issued,  and  served  as  required  by  the  provisions  of  the  statute  relating 
to  appeals  from  justices*  courts.  At  the  time  of  filing  said  appeal-bond,  plain- 
tiff m  error  paid  to  the  clerk  of  said  county  court  the  sum  of  five  dollars  for 
costs,  but  did  not  at  any  time  pay  to  said  justice  any  sum  for  coBts  of  grant- 
ing the  appeal.  The  justice  who  rendered  the  judgment  did  not  return  to  the 
clerk  of  the  county  court  the  papers  in  the  case,  nor  a  transcript  of  the  judg- 
ment he  had  given.  Defendant  in  error  filed  in  the  county  court  a  molion  to 
dismiss  the  appeal,  which  motion  was  supported  by  afiidavit,  and  was  based 
upon  the  following  grounds:  '*(!)  Because  it  appears,  in  the  affidavit  hereto 
attached,  that  the  said  defendant,  in  the  above-entitled  action,  failed  and  re- 
fused to  pay  the  costs  of  granting  and  perfecting  the  said  appeal  within  the 
time  specified  by  the  statute  in  such  case  made  and  provided.  (2)  Because 
it  also  further  appears  by  the  said  afiSdavit  hereto  attached,  and  made  a  part 
ot  this  motion,  that  said  defendant  has  failed  and  refused  to  pay  the  costs  of 
the  justice  allowed  by  law  for  the  granting  of  the  appeal  from  said  judgment 
in  the  said  appeal-bond  described  and  set  forth.''  Upon  the  hearing  of  said 
motion,  on  the  4th  day  of  September,  1884,  the  court  entered  an  order  requir- 
ing plaintiff  in  error  to  pay  said  costs  by  the  incoming  of  the  court  at  10  a. 
ji.  of  September  5,  1884;  and,  plaintiff  in  error  failing  to  comply  with  said 
order,  the  court  dismissed  said  appeal,  and  awarded  a  procedendo  to  the  jus- 
tice of  the  peace. 
JS.  O.  Wolcott,  for  plaintiff  in  error.    A.  Macon,  for  defendant  in  error. 

BisiNQ,  C,  (after  stating  the  facts  as  above,)  That  the  couit  Qrred  in  dis- 
missing said  appeal  is  the  only  error  assigned  which  is  relied  on  in  the  argu- 
ment, and,  in  the  consideration  of  this  asslgment,  two  questions  are  discussed 
by  counsel:  (1)  Is  the  payment  of  the  costs  of  the  appeal  to  the  justice  per- 
sonally a  condition  precedent  to  the  perfecting  of  the  appeal,  when  the  appeal- 
bund  is  filed  in  the  office  of  the  clerk  of  the  county  court?  (2)  Has  the  court 
jurisdiction  of  the  subject-matter  of  the  action,  so  as  to  warrant  the  dismissal 
of  an  appeal  before  a  transcript  of  the  proceedings  has  been  filed  by  the  jus- 
tice in  the  appellate  court? 

It  has  been  held  by  this  court  in  Tovm  Co.  v.  Tves,  10  Colo.  81, 14  Pac.  liep. 
120,  that  the  filing  of  the  appeal-bond  within  the  time  required  by  the  stat- 
ute perfects  the  appeal;  and  in  Schofield  v.  Felt,  10  Colo.  146,  14  Pac.  Bep. 
128,  it  is  held  that  the  requirement  of  the  payment  of  the  costs  of  granting 
an  appeal  1  is  not  a  jurisdictional  provision.  Under  these  decisions,  the  first 
question  presented  must  be  answered  in  the  negative ;  and  these  decisions  hold, 
not  only  that  payment  of  such  costs  to  the  Justice  personally  is  not  necessary 
to  perfect  an  appeal,  but  that  payment  of  such  costs  is  not  necessary  to  per- 
fect an  appeal.     Sections  1982,  1963,  Gen.  St.,^  make  this  proposition  very 

>  Gen.  St.  Colo.  S 1979.  is  as  follows :  **  Appeals  from  judgments  of  justice  of  the  peace  to 
the  coanty  court  sbaU  oe  granted  in  all  cases,  except  on  judgment  confessed :  provided, 
the  party  praying  the  appeal  shall,  within  ten  days  from  the  rendering  of  the  judgment 
from  whicn  he  desires  to  take  an  appeal,  enter  into  bond,  with  security,  to  be  approved 
and  conditioned  as  hereinafter  provided,  and  pay  the  cost  of  granting  the  appeal  only.  ** 

•Section  1983  provides  that  "the  appealing  party  may  file  his  bond  in  the  oiHce  of  the 
clerk  of  the  county  court  of  the  proper  county  within  the  time  aforesaid,  which  bond  shall 
be  approved  by  the  clerk ;  upon  the  filing  and  approving  of  which  bond  the  clerk  shall  is- 
sue a  supersedeas,  enjoining  the  justice  and  constable  from  proceeding  any  further  in 
said  suit,  and  suspending  all  proceedings  in  relation  thereto ;  and  shall  issue  a  summons 
to  the  appellee  to  appear  at  the  term  of  the  court  to  which  the  appeal  is  returnable, 
which  summons  shall  be  served  and  returned  as  in  other  cases.  ^  Section  1983  provides 
that^  "so  soon  as  the  clerk  shall  issue  a  supersedeas  as  aforesaid,  the  justice  who  gave 
the  judgment,  and  any  constable  in  whose  hands  an  execution  or  other  process  may  be 
In  relation  thereto,  shall  suspend  all  further  proceedings  thereon ;  and  the  said  justice 
shall  return  all  the  papers,  and  a  transcript  of  the  judgment  he  had  given,  to  the  clerk 
of  the  said  court,  with  a  certificate  under  his  hand  that  the  said  transcript  and  papers 
contain  a  fuU  and  perfect  statement  of  aU  the  proceedings  before  him. " 
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clear,  as  to  cases  in  which  the  appeal  is  taken  by  the  fliing  of  an  appeal-bond 
in  the  oflBce  of  the  clerk  of  the  county  court,  and  show  conclusively  that  an 
appeal  is  perfected  by  the  filing  of  a  bond  as  required  by  the  statute.  It  must 
be  understood  that,  in  holding  that  an  appeal  is  perfected  by  the  fliing  of  a 
bond,  we  mean  that  the  party  appealing  has  fully  performed  the  statutory  re- 
quirenients  which  he  is  called  upon  to  perform  when  the  bond  is  iSIed  with  the 
justice;  but  when  the  bond  is  filed  with  the  clerk  of  the  court  tuo  appeal  is 
not  perfected  until  the  service  of  the  summons  and  supersedeas  provided  for 
by  statute.  When  the  appeal  is  perfected  in  either  way,  the  court  has  ac- 
quired jurisdiction  of  the  parties,  and  may  then  proceed  to  act  in  the  case  so 
far  as  it  is  authorized  by  having  such  jurisdiction:  but  it  cannot  act  with 
reference  to  matters  of  which  it  has  not  acquired  jurisdiction. 

Under  the  statutes  of  Illinois,  ft-om  which  our  statutes  relating  to  appeals 
from  justices'  courts  were  substantially  adopted,  it  is  held  that  the  provisions 
requiring  the  justice  to  return  to  the  appellate  court  all  the  papers  in  the  case, 
and  a  certified  transcript  of  the  judgment,  i-elate  to  the  manner  in  wliich  the 
appellate  court  shall  obtain  jurisdiction  of  the  subject-matter  of  the  action; 
and  it  was  further  held  that,  until  the  court  had  obtained  jurisdiction  of  such 
subject-matter,  it  had  no  power  to  dismiss  the  appeal.  Heed  v.  Drisooll,  84 
111.  96,  98;  SheHdan  v,  Beardsley,  89  111.  477.  It  is  said  in  Reed  v.  Drisooll, 
supra,  that  defendant  in  error  could,  if  he  had  chosen,  have  filed  a  transcript 
of  the  judgment  in  the  appellate  court,  and  then  have  made  any  motion  he 
might  choose;  and  we  think  this  suggests  the  proper  practice  to  pui-sue  in 
such  cases.  Some  of  the  courts  of  this  state  have  a  standing  rule  of  court, 
providing  for  the  filing  of  such  transcript  by  the  appellee,  and  for  an  applica- 
tion for  a  rule  on  the  appellant  to  refund  the  costs  of  obtaining  such  tran- 
script, and  for  a  dismissal  of  tlie  appeal  on  failure  of  appellant  to  pay  the  same 
within  the  time  required  by  the  order  of  the  court;  and  there  can  be  no  ques- 
tion but  that  either  party  has  the  right,  independent  of  any  rule  of  court,  to 
file  the  transcript,  and  thus  give  the  court  jurisdiction  over  the  subject-mat- 
ter. The  court  erred  in  dismissing  the  appetUi  £^nd  the  judgment  should  be 
reversed. 

De  France  and  Stallcup,  CO.,  concur. 

Per  Cuiuam.  For  the  reasons  assigned  in  the  foregoing  opinion  the  Judg- 
ment of  the  court  below  is  reversed. 

ai  Colo.  639) 

Dbhybr  &  R.  G.  Rt.  Co.  v.  Tok<k 
Sams  v.  Studt. 
{Supreme  Court  of  Colorado,    October  16, 1888.) 
CommiBsioiiers'  decision.    Error  to  Fremont  county  court. 
E,  O.  WolcotU  for  plaintiff  in  error.    A,  Macon,  for  defendant  in  error. 

Rising.  C.  The  questions  presented  in  these  cases  are  the  same  as  those  presented 
in  the  case  of  Railway  Co,  v.  RiidcTj  antey  476,  (deolded  at  the  present  term,)  and  the 
rulings  in  that  case  are  followed  in  these  cases.    The  judgment  should  be  reversed. 

Db  Fbanob  and  Stallcup,  CC,  concur. 

Per  Cubiau.  For  the  reasons  assigned  in  the  foregoing  opinion  the  Judgments  of  the 
court  below  are  reversed. 
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(U  Colo.  606) 

Ck>i<ORAi>o  Elbotric  Oo.  0.  Lubbers. 
(Supreme  Court  of  Colorado,    October  16, 1888.) 

1.  MaSTEB  and  SEBVAWT-t-lEHtTBT  TO  SERVANT— NbGLTGBNCB— QUESTION  FOB  JUBT. 

Plain  tur,  a  carpenter  in  defendant's  em  0107,  ^^  ^^^^  ^7  it  to  remove  one  of  its  elec- 
tric lamps,  and  connect  the  wires  with  the  (nrcuit.  The  evidence  showed  that  the 
usual  time  for  turning  on  the  electric  current  was  4:80  p.  m.  on  cloudy  days,  and 
4 :45  P.  M.  on  clear  days.  Plaintiff  testified  that  when  he  reached  the  lamp,  and  be- 
gan work,  it  was  barely  4:15  p.  m.,  and  that  the  day  was  clear;  that  he  knew  noth- 
ing about  electric  wires,  the  work  assigned  him  being  outside  the  scope  of  his  em- 
ployment: that,  while  handling  the  wires,  the  current  was  turned  on,  and  he  re- 
ceived a  shock,  producing  the  injuries  sued  for.  Held,  that  a  nonsuit  was  properly 
refused ;  the  questions  of  negligence  and  contributory  negligence  being  for  the  jury. 

2.  Same— iNSTBUCTioN. 

The  court  charged  that  plaintiff  had  a  right  to  believe  that  the  electric  current 
would  not  be  turned  on  to  the  wires  earlier  than  usual ;  and  if  they  believed  that 
on  that  day  the  electric  current  was  turned  on  earlier  than  usual,  and  plaintiff  was 
injured  in  consequence,  the  company  was  guilty  of  negligence.  Held  no  error. 

8.  EVIBENOE— iNSTRtJCTIONS  OF  CJOMPANT  AVTEB  ACOIDEKT. 

Plaintiff  was  allowed  to  prove  that,  subsequent  to  the  accident,  defendant  posted 
notices  at  its  works  warning  all  employes  at  work  on  its  lines  and  circuits  to  quit 
such  work  at  4  o'clock,  and  not  to  continue  the  same  without  notifying  the  officers 
at  the  works.    Meld,  that  the  admission  of  this  evidence  was  reversible  error. 

Commissioners'  decision.    Appeal  from  district  court,  Arapahoe  county. 

Oharies  Lubbers,  the  appellee,  brought  this  action  against  the  appellant, 
the  Colorado  Electric  Company,  a  corporation,  to  recover  for  personal  in- 
juries alleged  to  have  been  sustained  by  him  by  reason  of  the  negligence  of 
said  company,  and  obtained  a  judgment  for  $5,500  damages,  and  costs  of  suit, 
from  which  the  appeal  herein  was  taken.  The  answer  denies  the  allegations 
of  the  complaint  in  the  main,  and  charges  the  plaintiff  with  contributory 
negligence.  At  the  time  of  the  alleged  injuries,  to- wit,  in  December,  1881, 
the  defendant  was  engaged  in  supplying  lights  to  the  city  of  Denver  and  its 
inhabitants,  by  means  of  an  electric  fluid,  generated  by  it  in  said  city,  and 
conveyed  from  its  works,  by  elevated  wires,  to  lamps,'  located  in  different 
parts  of  the  city,  used  as  burners.  The  plaintiff  was  in  its  employ.  The 
evidence  tends  to  show  that  he  hired  to  it  as  a  carpenter,  to  assist  in  taking 
care  of  its  electric-light  towers;  that  at  half  past  3  o'clock,  in  the  afternoon 
of  December  17,  1881,  he  was  sent  by  the  superintendent  of  the  company, 
from  its  works  in  said  city,  to  remove  one  of  these  lamps,  connect  the  wires 
with  the  circuit,  and  return  with  the  lamp  to  the  works;  that  at  that  season 
of  the  year  the  usual  time  for  turning  on  the  electric  current  was  from  80 
to  45  minutes  after  4  o'clock  of  each  day, — the  earlier  period  being  used  for 
dark  or  cloudy  days,  and  the  later  for  clear  days;  that  the  day  in  question  was 
a  clear  day;  that  it  was  dangerous  to  handle  the  wires  when  charged  with 
electricity;  that  the  plaintiff  was  inexperienced  in  the  work  he  was  so  ordered 
to  do  on  that  occasion,  and  that  it  was  outside  of  the  duties  of  his  employ- 
ment; that  he  was  sent,  from  the  works  to  the  lamp,  on  foot,  and  the  dis- 
tance, as  variously  estimated  by  the  witnesses,  was  from  one  and  a  fourth  to 
two  miles;  that,  with  ordinary  speed,  from  85  to  50  minutes  were  required  or 
would  be  consumed  in  going  on  foot  from  the  works  to  the  lamp,  removing  it 
from  its  place,  and  connecting  the  wires;  that  ht)  proceeded  at  a  **good  gait, 
pretty  flist/'  and  was  not  delayed  on  the  way,  or  in  the  performance  of  the 
work;  that  before  starting  on  such  errand  the  superintendent  informed  him 
that  he  would  have  time  to  do  it  before  the  electric  current  was  turned  pn; 
that  after  taking  down  the  lamp,  and  while  engaged  in  connecting  the  wires, 
the  electric  current  was  turned  on.  and  he  was  thereby  shocked,  and  fell 
to  the  ground  or  pavement  beneath,  a  distance  of  about  12  feet;  that  by 
means  of  the  shock  and  fall  he  received  serious  and  permanent  injuries;  that 
he  was  furnished  with  no  tools  or  implements  with  which  to  do  this  work, 
and  was  given  no  instructions  as  to  the  manner  of  performing  it;  that  he 
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knew  at  the  time  that  it  was  daDgerous  to  handle  the  wires  when  charged 
with  electricity ;  that  he  did  not  then  know  what  a  "jumper'*  was^^-a  piece  of 
wire  used  to  cutoff  the  electric  cr<rent  bet  ween  two  points  on  a  circuit, — and 
had  no  knowledge  of  its  use;  that  he  used  his  hands  to  connect  the  wires, 
and  while  doing  so  the  accident  occurred;  that  he  had  no  time-piece  with 
him,  and  had  made  no  observation  as  to  tlie  time  of  day,  other  than  when  he 
left  the  works,  urd  that  it  was  then  half  past  3  o'clock  in  the  afternoon;  that 
the  eleotKic  current  w.is  turned  on  earlier  that  afternoon  than  usual,  and 
nearer  to  a  quarter  after  than  to  half  past  4  o'clock,  and  that  this  accident  oc- 
curi*ed  between  such  periods;  that  the  effect  of  charging  the  wires  of  a  cir- 
cuit with  electricity  from  the  works  was  instantaneous  throughout  the  cir- 
cuit; aud  that  wuen  he  took  hold  of  the  wires  theretofore  used  to  convey  the 
duid  to  the  lump  which  he  had  just  removed,  to  connect  ^ch  wires  with  the 
circuit,  he  was  of  the  impression  that  the  current  would  not  be  turned  on  be- 
fore the  usual  time, — a  quarter  to  5  o'clock  on  a  cleao:  day, — and  was  satisfied 
that  that  time  had  not  then  arrived.  The  defendant  introduced  no  testimony, 
but  at  the  close  of  the  plaintiff's  evidence  moved  for  a  nons^iit,  £or  two  rea- 
sona;  (1)  That  no  negligence  of  the  company  had  been  proven;  and  (2)  that 
the  evidence  showed  contributory  negligence  on  the  part  of  the  plaintiff. 
This  motion  was  denied.  After  verdict  tlie  defendant  moved  for  a  new  trial, 
and  such  motion  was  also  denied.  Exceptions  were  duly  preserved  by  the 
defendant  to  the  rulings  upon  said  motions,  and  to  the  admission  of  certain 
testimony,  as  well  as  to  certain  instructions  given  by  the  court  to  the  jury. 
The  only  instruction  which  is  questioned  in  the  argument  of  counsel  is  as 
follows:  "The  plaintiff  had  a  right  to  believe  and  expect  that  on  the  day  in 
question  the  electric  current  would  not  be  turned  on  to  the  wires  earlier  than 
usual:  and  if  you  believe  from  the  evidence  that  on  that  day  the  electric  cur- 
rent was  turned  on  to  the  wires  earlier  than  usual,  and  the  plaintiff  was  in- 
jured in  consequence  thereof,  then  the  company  was  guilty  of  uegligence,  and 
the  plaintiff  is  entitled  to  recover." 
E.  O.  Wotcottj  for  appellant.     Wm,  B.  MUls,.  for  appellee. 

De  France,  C,  {after  stating  the  facts  as  above.)  yVe  are  of  the  opinion 
that  no  error  was  committed  by  the  court  in  overruling  the  motion  for  a  non- 
suit, or  in  giving  the  instruction  complained  of.  The  questions  of  negligence, 
and  of  contributory  negligence,  were  questions  of  fact  to  be  determined  by 
the  jury  from  the  evidence  in  the  case;  and  the  instruction  in  question,  when 
taken  in  connection  with  the  testimony  and  the  other  instructions  given,  con- 
tains no  error.  The  plaintiff  was  allowed  to  prove  by  the  witness  Geagan, 
over  the  objection  of  the  defendant,  that,  subsequent  to  the  accident  com- 
plained of,  the  defendant  put  up  certain  hand-bills  or  placards  at  its  works, 
warning  all  its  employes  engaged  at  work  on  its  lines  or  circuits  to  quit  such 
.  work  at  4  o'clock,  and  to  not  continue  the  same  without  first  notifying  the  offi- 
cers at  the  works  thereof.  Th'S  was  error,  and  we  cannot  say  that  the  defend- 
ant was  not  prejudiced  thereby.  The  liability  of  the  defendant  must  be  de- 
termined from  what  took  place  before  and  at  the  time  of  the  accident.  What 
it  did  afterwards,  in  the  way  of  precaution,  to  avoid  future  accidents,  should 
not  be  construed  into  an  admission  by  it  of  a  previous  neglect  of  duty. 
Morse  v.  Railway  Co,,  80  Minn.  465,  16  N.  W.  Rep.  368,  and  cases  there 
cited.    For  this  error  the  judgment  must  be  reversed. 

Stallcup  and  Rising,  CC,  concur. 

Per  Cctriam.    For  the  reasons  assigned  in  the  foregoing  opinion  the 
judgment  of  the  court  below  is  reversed. 
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<77  Cal.  305) 

Fabretti  et  ux.  i>.  Supebior  Court  of  Santa  Clara  County.    (No, 

12.163.) 
{Supreme  Court  of  California.    October  29, 1888.) 

1.  Appbait-From  Ikfbbiob  Courts— Questions  of  Law. 

In  California,  an  appeal  on  questions  of  law  and  fact  from  a  iustice^s  judgment, 
there  having  been  no  trial  on  issues  of  fact,  must  be  entertained  and  decided  by  the 
•  superior  court  as  on  questions  of  law  alone. 

2.  Saute— Rehearing. 

The  court  having  thus  decided  the  appeal,  a  subsequent  order  on  a  petition  for  a 
rehearing,  a  proceeding  not  authorized  by  Code  Civil  Proc  Cal.  %  980,  prescrib- 
ing the  powers  of  the  superior  court  on  ai>peal,  which  order  sets  aside  its  decision 
on  the  ground  that  it  had  no  jurisdiction,  is  coram  non  jvdlc&,  and  void. 

In  bank.  Application  for  a  writ  of  mandate  to  superior  court,  Santa  Clara 
county;  Spencer,  Judge. 

Application  by  Fabretti  and  wife  for  a  writ  of  mandate  to  compel  the 
superior  couit  of  Santa  Clara  county  to  entertain  and  decide  an  appeal  from  a 
justice's  judgments 

John  Reynolds  and  W.  B.  Hardy,  for  petitioners.  Wm.  P.  Veuve,  for  re- 
spondent. 

Patekson,  J  In  the  case  of  Lotti  v.  Fabretti  et  ux„  in  the  justice's 
court  of  Santa  Clara  county  a  demurrer  to  the  complaint  was  overruled  by 
the  court,  and,  the  defendants  having  failed  to  answer,  judgment  was  ren- 
dered in  favor  of  the  plaintiff  therein.  From  this  judgment  the  defendants 
appealed  to  the  superior  court  on  questions  of  law  and  fact.  No  statement 
of  the  case  was  filed.  The  appeal  was  properly  considered  by  the  court  and 
by  the  parties  as  an  appeal  on  questions  of  law  alone.  Railroad  Co.  y.  Su- 
perior Court,  59  Cal.  471;  Myrick  v.  Superior  Court,  68  Cal.  98,  8  Pac.  Rep. 
648.  The  appeal  was  duly  taken  on  the  5th  day  of  October,  1886.  After  ar- 
gument upon  the  matters  contained  in  the  appeal,  the  court,  on  September 
23, 1886,  tiled  its  decision  in  writing,  affirming  the  judgment  of  the  justice's 
court,  with  costs,  an^  a  formal  judgment  in  accordance  therewith  was  entered 
in  the  superior  court  in  favor  of  Lotti  against  Fabretti  et  ux.  on  the  31st  day 
of  December,  1886.  On  the  3d  day  of  January,  1887,  defendants  filed  a  peti- 
tion for  a  rehearing  and  a  motion  for  a  new  trial;  and  an  order  was  made  by 
•  the  court  staying  all  proceedings  on  the  judgment  until  the  determination  of 
said  motions.  The  court  thereafter  granted  said  petition  for  a  rehearing  of 
the  cause;  and,  the  cause  being  again  submitted  after  reargument  by  counsel 
for  the  respective  parties,  the  court,  on  the  13th  of  April,  1887,  made  the  fol- 
lowing order  therein .  "In  this  cause  the  court  having  permitted  a  reargument, 
and  upon  full  consideration  now  orders,  adjudges,  and  determines  that  this 
court  has  no  jurisdiction  to  either  reverse  or  affirm  the  judgment  of  the  jus- 
tice appealed  from.  It  is  therefore  ordered  that  the  judgment  of  affirmance 
heretofore  entered  in  this  cause,  December  31,  1886,  be  vacated  and  set  aside, 
and  that  this  court  will  proceed  no  further  in  this  cause  on  appeal.'*  The 
learned  judge  of  the  court  below  seems  to  have  based  the  conclusion  stated 
in  his  order  upon  the  decisions  of  this  court  in  People  v.  County  Court,  10 
Cal.  19,  and  Funkenstein  v.  Elgntter,  11  Cal.  828;  but  those  cases  were  de- 
cided under  section  366  of  the  practice  act,  which  was  omitted  from  the  Code; 
and  it  is  now  settled  that  if  the  appeal  be  taken  upon  questions  of  law  and 
fact,  when  there  has  been  no  trial  upon  issues  of  fact  in  the  justice's  court, 
the  superior  court  must  entertain  and  decide  the  appeal  as  upon  questions 
of  law  alone.  Railroad  Co,  v.  Superior  Court,  supra  ^  Curtis  v.  SupeHor 
Court,  63  Cal.  435.  The  action  first  taken  by  the  court  upon  the  appeal  was 
correct.  It  passed  upon  the  merits  of  the  appeal,  and  its  judgment  thereon 
is  final  and  conclusive,  unless  set  aside  within  a  reasonable  time  in  some  mode 
authorized  by  law.  A  petition  for  a  rehearing  is  a  proceeding  unknown  to 
V. 19p.no. 15— 31 
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the  law,  or  to  the  practice  of  the  superior  court.  Section  980,  Code  Civil 
Proc.  A  superior  court  can  set  aside  its  judgment  upon  an  application  under 
section  473  Id.,  or  on  motion  for  a  new  trial.  Neither  of  these  modes  was  ap- 
plicable in  the  case  before  us,  because  the  judgment  was  not  taken  against  the 
defendants  therein  through  tlieir  mistake,  inadvertence,  surprise,  or  excusa- 
ble neglect,  and  there  was  no  issue  of  fact  tried  or  to  be  tried,  and  no  trial, 
within  the  meaning  of  section  656,  Id.  Hayne,  New  Trial  &  App.  §§  1,  2, 
3.  If  the  court  hud  refused  to  determine  the  question  or  point  of  law  upon 
which  the  appeal  was  taken,  and  tiad  attempted  arbitrarily  to  divest  itself  of 
jurisdiction  by  a  dismissal  of  the  appeal,  its  order  would  have  been  void, 
{Hall  V.  Superior  Court,  68  Cal.  24,  8  Pac.  Rep.  509;  Carlson  v.  Superior 
Court,  70  Cal.  628,  11  Pac.  Rep.  788;)  and  its  order,  attempting  to  do  indi- 
rectly what  it  could  not  do  directly,  is,  we  think,  equally  invalid.  The  order 
is  in  effect  a  dismissal  of  the  appeal.  It  shows  upon  its  face  an  attempt  by  the 
court  to  divest  itself  of  jurisdiction.  The  parties  were  entitled  to  the  judg- 
ment of  the  court  upon  the  merits  of  the  appeal.  The  court  gave  them  the 
benefit  of  its  judgment;  but  subsequently,  upon  an  erroneous  conclusion  as 
to  its  own  powers,  attempted  to  set  aside  its  judgment  by  an  oi*der  made  upon 
a  petition  for  a  rehearing.  The  order,  we  think,  was  coram  nonjudice*  and 
void.  Of  course  we  must  not  be  understood  as  saying  that  the  superior  court 
has  not  the  power  to  set  aside  any  order  or  judgment  it  may  have  made  inad- 
vertently or  through  mistake;  but  in  all  cases  the  order  must  be  made  within 
a  reasonable  time.  Ex  parte  Oilmore,  12  Pac.  Rep.  800.  The  prayer  of  the 
petitioners  is  denied. 

We  concur:    Searls,  C.  J.;  McFarland,  J.^;  Sharpstein,  J. 

(77  Cal.  241) 

Byrnes  v.  Hatch,  Sheriff.    (No.  11,  736.) 
{Supreme  Court  of  California.    October  28, 1888.) 
1«  Sals— DBLrvBBT— Change  ot  Possession. 

The  mortgagor  of  a  crop  of  hay  after  hauling  it  to  a  warehouse  at  the  request  of 
the  mortgagee,  it  being  stored  as  the  property  of  the  latter,  transferred  it  to  him 
by  bill  of  sale  m  settlement  of  the  mortgage,  and  he  afterwards  sold  it  to  plaintiff. 
Held  that  the  transfer  by  the  mortgagor  was  sufficient  within  Civil  Code  CaL  §  S440, 
declaring  every  transfer  of  personal  propertyj  if  made  by  the  person  in  possession 
or  control  of  it.  not  accompanied  by  an  immediate  delivery,  and  followed  oy  an  act- 
ual change  In  tiie  possession,  void,  as  against  his  creditors,  etc.,  and  that  the  cred- 
itors of  the  mortgagee  alone  could  question  the  sufficiency  of  the  transfer  to  plaintiff. 
8.  Replevin— BviDBNCS. 

In  replevin  for  a  crop  of  hay,  which  had  been  sold  by  the  mortgagor  to  the  mort- 
gagee, and  by  the  latter  to  plaintifl,  and  on  which  defendant  had  levied  as  the  prop- 
erty of  the  mortgagor,  the  mortgage  and  note  secured  by  it  are  admissible  as  evi- 
dence to  show  the  consideration  for  the  sale  by  the  mortgagor. 

Commissioners'  decision.  In  bank.  Appeal  from  superior  court,  San  Mateo 
county;  E.  F,  Head,  Judge. 

Beplevin  by  James  D.  Byrnes  against  J.  H.  Hatch,  sheriff  of  San  Mateo 
county.  From  a  judgment  for  plaintiff,  defendant  appeals.  Civil  Code  Cal. 
§  8440,  provides  that  "every  transfer  of  personal  property  ♦  ♦  ♦  is  con- 
clusively presumed,  if  made  by  a  person  having  at  the  time  the  possession  or 
control  of  the  property,  and  not  accompanied  by  an  immediate  delivery,  and 
followed  by  an  actual  and  continued  change  of  possession  of  the  thing  trans- 
ferred, .to  be  fraudulent,  and  therefore  void,  against  those  who  are  his  cred- 
itors," etc. 

Geo,  W.  Foxt  for  appellant.    Bdw,  F,  Fitzpatrick,  for  respondent. 

Belohes,  C.  C.  This  action  was.  commenced  to  recover  the  possession  or 
value  of  73^  tons  of  hay.    The  defendant,  as  sheriff  of  San  Mateo  county,  lev- 
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ied  a  writ  of  attachment*  issaed  against  one  Pollen,  upon  the  hay;  and  he 
justified  the  taking  on  the  ground  that  it  was  then  the  property  of  Pullen,  and 
subject  to  seizure  and  sale  in  payment  of  his  debts,  and  that  the  plaintiff's 
claim  thereto  was  f^e  and  fraudulent,  and  was  made  for  the  purpose  of  hin- 
deiing,  delaying,  and  defrauding  the  creditors  of  Pullen.  The  court  below 
found  all  the  facts,  and  rendered  judgment  in  favor  of  the  plaintiff.  .  The  de- 
fendant moved  for  a  new  trial,  and,  his  motion  having  been  denied,  appealed 
from  the  judgment  and  order.  The  material  facts  of  the  case  are  as  follow^: 
The  hay  in  question  was  wheat  hay,  and  was  raised  and  harvested  by  Pullen 
in  1884.  In  March  of  that  year  Pullen  borrowed  of  one  AicDermott  $400,  and 
gave  him  his  promissory  note  for  that  amount,  bearing  1  per  cent,  per  month 
interest,  and  a  mortgage  to  secure  the  payment  of  the  note  on  all  the  crop  of 
hay  and  grain  then  standing  and  growing  on  a  certain  described  farm.  In 
September  following  Pullen  borrowed  of  McDermott  $150  more,  for  which 
he  also  gave  his  promissory  note.  When  all  the  hay  had  been  harvested,  by 
direction  of  McBermott,  Pullen  hauled  it  to  a  warehouse  a  few  mUes  distant, 
and  stored  it  there.  It  was  placed  in  one  end  of  the  warehouse  by  itself.  In 
October,  shortly  after  the  work  of  hauling  and  storing  was  completed,  Pullen 
executed  and  delivered  to  McDermott  a  bill  of  sale  of  the  hay  for  the  agreed 
price  of  $12  per  ton.  This  satisfied  the  two  notes  for  borrowed  money,  and 
left  $284  due  Pullen,  which  McDermott  at  once  paid  him.  As  the  hay  was 
being  hauled  to  the  warehouse,  and  after  it  was  all  stored  and  he  had  obtained 
his  bill  of  sale,  McDermott  told  the  warehouseman  that  it  was  his  hay,  and  to 
place  it  in  his  name  on  the  books.  The  warehouseman  knew  of  and  recognized 
his  ownership  of  the  hay,  and  on  one  occasion  asked  him  why  he  did  not  sell 
it.  ,No  books  were  kept  at  the  warehouse,  and  no  written  entries  were  made 
or  receipts  issued  for  property  stored  there.  In  December,  McDermott  sold 
the  hay  to  the  plaintiff,  and  executed  and  delivered  to  him  a  bill  of  sale  of  it. 
On  the  next  morning  after  the  sale  the  parties  went  into  the  warehouse,  and  Mc- 
Dermott then  pointed  out  the  hay  to  the  plaintiff,  and  told  him  he  delivered  him 
possession  of  it.  The  warehouseman  had  no  notice  of  this  sale  until  after  the 
action  in  which  the  attachment  was  issued  was  commenced. 

1.  The  contention  of  appellant  is  that  the  facts  shown  were  insufficient  to 
justify  the  finding  that  the  plaintiff  was  the  owner  and  in  possession  ot  the 
property  in  question  when  it  was  attached:  and  in  support  of  this  position  it 
is  said  that  the  lien  of  the  crop  mortgage  continued  only  so  long  as  the  crop 
remained  on  the  land  of  the  mortgagor,  (citing  section  2972,  Civil  Code,  and 
Waterman  v.  Green,  59  Gal.  142,)  and  that  neither  the  transfer  from  Pullen 
to  McDermott,  nor  that  from  McDermott  to  the  plaintiff,  was  accompanied 
by  such  an  immediate  delivery,  and  followed  by  such  an  actual  and  continued 
change  of  possession,  as  is  required,  by  section  3440  of  the  Civil  Code,  to  pass 
title  as  against  creditors.  We  do  not  think  this  contention  can  be  sustained. 
The  testimony  tended  to  show  that  the  hay  was  hauled  to  the  warehouse  by 
Pullen  at  the  request  of  and  as  the  agent  for  McDermott;  and,  this  being  so, 
we  are  not  prepared  to  say  that  McJSermott  did  not  have  a  lien  on  the  hay, 
after  it  was  placed  in  the  warehouse,  for  the  full  amount  of  money  represented 
by  his  note  and  mortgage.  But,  however  this  may  be,  the  transfer  after- 
wards made  to  McDermott  was,  in  our  opinion,  sufficient  to  meet  the  require- 
ments of  the  section  of  the  Code  cited,  and  to  pass  the  title  as  against  the 
creditors  of  Pullen.  Whether  the  transfer  to  the  plaintiff  was  accompanied 
by  an  immediate  delivery,  and  followed  by  an  actual  and  continued  change  of 
possession,  it  is  not  necessary  to  inquire.  The  transfer  was  good  as  between 
the  parties  to  it,  and  only  the  creditors  of  McDermott  could  raise  the  ques- 
tion of  its  sufficiency. 

2.  The  court  found  that  the  hay  was  worth  $12  per  ton,  and  estimated  it  at  that 
value  in  making  up  the  judgment.  It  is  admitted  for  appellant  that  the  tes- 
timony as  to  the  value  of  the  hay  was  confiicting,  but  he  insisted  that  the 
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flnding  la  against  the  preponderance  of  the  evidence.    There  was  ample  tes- 
timony, in  our  opinion,  to  sustain  the  finding. 

3.  The  plaintijS  offered,  and,  against  the  objection  and  exception  of  defend- 
ant.'the  court  admitted,  in  evidence,  the  notes  and  crop  mortgage  executed  by 
Pullen  to  McDermott.  Afterwards  the  defendant  moved  to  strike  this  evi- 
dence out,  on  the  ground  that  the  exhibits  were  irrelevant  and  immaterial; 
but  the  court  denied  the  motion,  holding  that  they  were  at  least  admissible  for 
the  purpose  of  showing  in  part  tlie  consideration  for  which  the  bill  of  sale  be- 
tween the  same  parties  was  executed.  Tbese  rulings  are  assigned  as  error, 
but  we  think  them  proper.  In  deraigning  his  own  title  to  the  hay,  the  plain- 
tiff had  the  right  to  show  all  the  facts  and  circumstances  tending  to  show 
title  in  McDermott.  The  exhibits  objected  to  constituted  a  part  of  these  facts, 
and  were  clearly  relevant  and  material  to  the  plaintiff's  case.  The  other  points 
do  not  require  special  notice.  We  find  no  material  error  In  the  record*  and 
therefore  advise  that  the  judgment  and  order  be  affirmed. 

We  concur:    Foote*  C;  Hayne,  0. 

Feb  Curiam.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 


(77  Cal.  298) 

People  v.  Dodel.    (No.  20,447.) 
(Supreme  Court  of  California.    Ootober  27, 188S.) 
Assault— With  Dbaplt  Wbuon— Instructions— Intent. 

On  indictment  for  an  assault  with  a  knife,  where  the  testimony  shows  a  want  of 
ability,  attempt,  or  intent  to  strike,  the  refusal  of  the  court  to  charge  that,  to' con- 
stitute an  assault,  the  defendant  must  have  the  intent,  the  ability,  and  must  have 
made  the  attempt,  to  strike,  and  that,  where  the  assault  is  charged  to  have  been 
committed' with  a  deadly  weapon,  there  must  have  been  an  attempt  to  strike  with 
or  use  the  deadly  weapon,  is  error,  and  is  not  cured  by  an  Instruction  that  ^included 
in  this  charge  [of  an  assault  with  a  deadly  weapon]  is  also  that  of  assault,  which 
is  an  unlawiul  attempt,  coupled  With  the  present  ability,  to  commit  a  violent  in- 
jury on  the  person  of  another.  In  an  assault  which  Is  commonly  called  a  *  simple 
assault,'  if  there  is  no  present  purpose  and  no  present  ability  to  do  an  injury,  there 
would  be  no  assault.  ** 

Commissioners'  decision.  In  bank.  Appeal  from  superior  court,  city  and 
county  of  San  Francisco;  D.  J  Toohy,  Judge. 

Indictment  against  X.  Dodel  for  an  assault  with  a  deadly  weapon.  The 
Jury  rendered  a  verdict  of  guilty,  and  the  defendant  appeals. 

Atty.  Gen.  Geo,  A.  Johnson,  for  the  State.  Davis  Louderhack,  for  appel- 
lant. 

Belcheb»  0.  0.  The  defendant  was  convicted  of  the  crime  of  an  assault 
with  a  deadly  weapoji,  and  has  appealed  from  the  judgment  and  an  order  de- 
nying him  a  new  tdal.  The  assault  was  charged  to  have  been  committed  by 
defendant  with  a  knife,  which  he  held  in  his  hand,  upon  the  person  of  one  Borg- 
wardt.  It  appears  from  the  evidence  that  defendant  went  into  a  saloon,  kept 
in  the  basement  of  a  building  in  the  city  of  San  Francisco,  where  Borgwardt 
was  employed  to  assist  the  barkeeper.  After  some  words  defendant  drew  a 
knife  from  his  hip  pocket,  but  whether  he  did  this  while  standing  backed  up 
against  a  post  in  the  center  of  the  room,  or  while  he  was  going  up  the  stairs 
l^ing  out  of  the  saloon,  does  not  clearly  appear  But  the  testimony  all 
shows  that  after  the  knife  was  drawn  defendant  was  not  at  any  time  near 
enough  to  Borgwardt  to  strike  him  with  it,  and  that  he  moved  away  from 
Borgwardt.  and  not  towards  him ;  and  the  testimony  fails  to  show  directly 
that  defendant  made  any  attempt  to  strike  with  or  use  his  knife.  Counsel 
for  defendant  presented  12  instructions,  and  asked  that  they  be  given  to 
the  jury*  but  the  court  refused  them  all.    Two  of  these  instructions  read  as 
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follows:  '*To  constitute  an  assault-  the  defendant  must  have  the  intent  to 
strike,  the  ability  to  do  so,  and  must  have  made  the  attempt  to  strike. "  "  And 
where,  as  in  this  case,  the  assault  is  charged  to  have  been  committtd  witli  a 
deadly  weapon,  there  must  have  been  an  attempt  to  strike  with  or  to  use  the 
deadly  weapon. "  These  instructions  stated  obviously  correct  rules  of  law, 
and  the  charKe  of  the  court,  given  at  its  own  instance,  did  not  embrace  tliem 
in  substance  or  effect.  In  our  opinioi^,  they  should  have  been  given,  and  the 
court  clearly  erred  in  refusing  to  give  them.  In  justification  of  the  refusal, 
the  attorney  general  cites  from  the  charge  of  the  court  the  following  clause: 
^'Included  in  this  charge  is  also  that  of  assault,  which  is  an  unlawful  attempt, 
coupled  with  the  present  ability,  to  commit  a  violent  injury  oc  the  person  of 
another.  In  an  assault  which  is  commonly  called  a  'simple  assault,^  if  there 
is  no  piesent  purpose,  and  no  present  ability,  to  do  an  injury,  there  would  be 
no  assault."  But  this,  instead  of  curing  the  error  committed  by  the  refusal, 
seems  rather  to  have  aggravated  the  wrong  done  by  it  to  the  defendant;  foi 
it  in  effect  told  the  jury  that,  in  case  of  a  simple  assault,  there  must  be  pres- 
ent purpose  and  present  ability  to  do  an  injury,  in  order  to  constitute  the  of- 
fense, leaving  them  to  infer  that  the  rule  did  not  apply  to  an  assault  with  a 
deadly  weapon.  It  is  very  doubtful  whether  some  of  the  other  instructions 
refused  were  covered  by  the  charge;  but,  without  passing  upon  the  other 
points  presented,  we  advise  that,  for  the  error  above  noted,  the  judgment  and 
order  be  reversed,  and  the  cause  remanded  for  a  new  trial. 

I  concur:  Hayne,  C. 

I  concur  in  the  conclusion  reached:  Foote,  C. 

Per  Curiam.    For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  reversed,  and  the  cause  remanded  for  a  new  trial. 


(3  Cal.  Unrep.  24) 

City  of  Eureka  t?.  Croqhan.    (No.  11,695.)* 
{Supreme  Cowrt  of  California^    October  27, 1888.) 
Di-:DiCATroK — Public  STREEiv-AccKPTAycE. 

The  conveyance  of  a  tract  of  land  within  the  corporate  limits  of  a  town,  by  deed 
describing  tne  tract  as  bounded  by  the  lines  of  certain  designated  streets,  if  pro- 
•  jected,  and  as  being  the  N.  W.  }^  of  a  certain  designated  block,  as  laid  down  on  the 
official  map  of  said  town,  together  with  five  years'  use  of  the  projected  streets  by 
the  public,  constitutes  a  complete  dedication  of  such  streets  to  public  use,  without 
a  formal  acceptance  by  the  town.^ 

Commissioners'  decision.  Department  1.  Appeal  from  superior  court, 
Humboldt  county;  J.  J.  De  Haven,  Judge. 

Ejectment  by  the  city  of  Eureka  against  Barney  Croghan  to  recover  a  tract 
of  land  claimed  by  said  city  as  a  street.  Judgment  was  rendered  for  plaintiff, 
and  defendant  appeals. 

IC.  M,  Wilson^  (Horace  L.  Smith*  of  counsel,)  for  appellant.  /8f.  M,  Buck, 
for  respondent. 

FooTE,  C.  This  is  an  action  of  ejectment,  brought  by  the  city  of  Eureka 
to  recover  from  the  defendant  a  piece  of  land  which  it  is  claimed  is  a  street 
of  said  city.  The  principal  point  made  by  the  defendant  for  the  reversal  of 
the  judgment  and  order  refusing  a  new  trial  is  that  the  findings  are  not  sup- 
poYted  by  the  evidence.  It  is  claimed  that  the  dedication  was  not  attempted 
to  be  made,  and,  if  attempted,  was  revoked,  and  after  revocation  was  never 
formally  accepted  by  the  city.  The  case  of  Hayward  v.  Mamer,  70  Cal.  476, 
13  Pac.  Rep.  141,  cited  by  the  appellant  as  being  in  favor  of  his  contention 

^  See  note  at  end  of  case. 

^Reversed  In  banc.    See  22  Pac.  693.  81  Cal.  624. 
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here,  is  not  in  point.  The  facts  in  that  case  were  materially  different  from 
those  involved  here.  The  language  of  the  judge  below,  in  reviewing  the  facts 
showing  a  dedication  of  the  land  in  controversy  here  as  a  street,  is  so  decisive 
that  we  quote  and  adopt  it:  "  The  question  to  be  decided  in  this  case  is  whether 
or  not  the  land  described  in  the  complaint  has  been  dedicated  to  public  use  as 
a  street.  (1)  On  April  7  1870,  John  Gushing,  who  was  then  the  owner  of 
the  land  in  controversy,  together  with  other  land,  executed  to  one  Leary  a  deed 
of  land  thus  described :  *  Commencing  at  a  point  distant,  in  a  southerly  direc- 
tion, 600  feet  from  the  N  W.  corner  of  block  108,  as  laid  down  on  the  official 
ipap  of  the  town  of  Eureka,  made  by  J.  S.  Murray,  and  filed  in  the  office  of 
the  county  recorder  of  said  county,  July  28,  1859,  said  point  of  commence- 
ment being  the  N.  W.  corner  of  a  block  of  land  bounded  on  the  north  and 
west  by  Tenth  and  P  streets,  if  said  streets  were  projected;  thence  running 
south  along  the  east  line  of  F  street,  if  said  street  were  extended  southerly,  120 
feet;  thence  easterly  at  right  angles  with  said  F  street,  120  feet;  thence  north- 
erly, and  parallel  with  F  street,  120  feet;  thence  westerly,  along  the  south 
side  of  Tenth  street,  120  feet  to  the  place  of  beginning, — being  the  north-west 
quarter  of  the  block,'  etc.  What  is  the  legal  effect  of  this  deed?  Does  it  or 
did  it  operate  as  a  dedication  of  the  land  adjacent  on  the  north,  hs  a  street, 
under  the  well-known  rule,  more  than  once  announced  by  the  supreme  court 
of  this  state,  that,  where  a  lot  is  sold  as  fronting  on  or  bounded  by  a  certain 
space  designated  in  the  conveyance  as  a  street,  the  use  of  such  space  as  a  street 
passes  as  appurtenant  to  the  grant,  and  vests  in  the  grantee,  in  common  with 
the  public,  the  right  of  way  over  such  street?  Breed  v.  Cunningham^  2  Cal. 
869;  People  v.  Blake,  60  Cal.  499.  If  the  deed  can  be  construed  as  convey- 
ing a  parcel  of  land  bounded  on  the  north  by  a  line  which  would  be  a  con- 
tinuation of  Tenth  street  if  such  street  were  extended,  then  it  could  not  be 
said  that  it  described  the  land  sold  as  fronting  on  or  bounded  by  a  street.  But 
we  must  look  at  every  part  of  the  description,  and  not  alone  to  the  words  Mf 
said  streets  were  projected,'  in  order  to  grasp  the  true  meaning  and  legal  ef- 
fect of  this  deed.  In  it  we  find  other  words  of  description  having  no  doubt- 
ful signification.  The  point  of  commencement  is  stated  to  be  the  •  N.  W. 
corner  of  a  block  of  land  bounded,' etc., — then  giving  the  calls;  thence  to  the 
place  of  beginning.  The  land  conveyed  is  further  described  as  the  'north- 
west quarter  of  the  block.'  These  words,  taken  in  connection  with  the  other 
words  of  the  deed,  are  C9ntrolling,  and  fix  its  meaning  definitely.  This  was 
a  sale  of  land  within  the  corporate  limits  of  a  town,  now  city.  When  we 
speak  of  a  block  of  land  in  a  town  or  city,  reference  Is  always  made  to  a  square 
or  parcel  of  land  inclosed  by  streets,  whether  occupied  by  buildings  or  com- 
posed of  vacant  lots.  Tlie  words,  as  applied  to  land  in  a  town,  has  no  other 
meaning.  Calling  this  land  the  north-east  quarter  of  a  block  necessarily  car- 
ried with  it  the  assertion  that  it  was  the  north-west  quarter  of  a  tract  of  land 
surrounded  by  spaces  known  as  *  streets.'  I  think  the  deed  must  be  con- 
strued as  bounding  the  land  therein  described  on  the  north  side  by  a  street  or 
space  of  the  same  width,  and  what  would  be  a  continuation  of  Tenth  street, 
if  the  municipal  authorities  should  extend  or  open  the  same;  and,  so  far  as 
the  grantor  was  concerned,  operated  as  a  dedication  of  the  land  to  the  public, 
he  being  at  the  time  the  owner  of  such  space."  It  also  appears  in  evidence 
that,  for  more  than  five  years  prior  to  the  obstruction  of  this  street  by  the  de- 
fendant, it  had  been  uninclosed,  and  had  been  used  as  a  street  by  the  public 
for  all  the  purposes  for  which  they  had  occasion  to  do  so.  To  make  the  dedi- 
cation complete,  no  formal  acceptance  by  the  city  of  Eureka  as  a  corporation 
was  necessary.  San  Leandro  v.  Le  Breton,  72  Cal.  175,  13  Pac.  Rep.  405, 
and  cases  cited.  We  are  of  opinion  that  no  prejudicial  error  is  shown  by  the 
record,  and  advise  that  the  judgment  and  order  be  affirmed* 

I  concur:    Belcher,  C.  C. 
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Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion  the  Judgment 
and  order  are  affirmed. 

NOTE. 

Dedication—Of  Stbxbt— Acckftance  by  Public.  A  deed,  describing  the  land  con- 
veyed as  bounded  by  a  street,  also  conveyed  all  the  interest  of  the  grantor  in  the  land 
in  said  street.  The  street  had  never  been  opened,  and  was  covered  by  bn tidings,  of 
which  the  grantor,  and  the  grantee  after  him,  had  possession.  Held,  in  proceedings  to 
acquire  title  for  the  public,  that  there  had  been  no  dedication  of  the  land  in  the  street. 
In  re  One  Hundred  and  Sixtieth  St.,  1  N.  Y.  Bupp.  287.  The  act  of  dividing  up  a  parcel 
of  land  into  lots,  streets,  and  alleys,  and  selling  lots  with  clear  reference  to  a  map  or 
plan  representing  such  divisions,  is  an  immediate  and  conclusive  dedication  of  such 
streets  and  alleys  to  the  use  of  the  purchaser  and  of  the  public  Schneider  v.  Jacob, 
(Ev.)  5  S.  W.  Rep.  850,  and  cases  cited  in  note. 

To  make  a  highwav  by  dedication  there  must  be  the  assent  of  the  owners  of  the  land 
to  its  appropriation  for  a  public  highway,  and  its  use  by  the  public  for  such  purpose, 
and  for  such  a  length  of  time,  that  the  public  accommodation  and  private  rights  might 
be  materially  affected  by  an  interruption  of  the  enjoyment.  The  owner's  intention  to 
dedicate  must  appear,  and  the  acceptance  of  such  dedication,  by  using  it,  on  the  part  of 
the  public,  must  also  appear.  Where  these  two  facts  concur,  the  dedication  is  complete. 
Union  Co.  v.  Peckham,  (R.  I.)  18  AU.  Rep.  180;  City  v.  Williams,  (Tex.)  «  S.  W.  Rep.  860. 
The  dedication  of  a  public  highway  may  be  presumed  from  use.  Howard  v.  State,  (Ark. ) 
2  S.  W.  Rep.  881.  A  presumption  of  acceptance  niay  be  drawn  from  common  user  of  the 
highway,  and  from  actual  assumption  oi  care  and  control  over  it  by  the  public  authori- 
ties. State  V.  Eisele,  (Minn. )  38  N.  W.  Rep.  785.  Uninterrupted  use  of  a  public  road  for 
10  jean  will  create  a  presumption  of  dedication ;  but  a  much  shorter  period  will  be  suf- 
ficient where  the  act  of  the  owner  from  which  the  dedication  is  inferred  is  clear  and 
unequivocal,  and  accompanied,  or  immediately  followed,  by  public  use.  Rube  v.  Sul> 
livan,  (Neb.)  87  N.  W.  Rep.  666.  The  fact  that  lots  embraced  in  a  platted  subdivision 
are  assessed  as  such  by  the  municipality  does  not  show  an  acceptance  by  such  munici- 
pality of  the  streets  laid  out  in  the  plat,  where  there  is  strong  evidence  in  the  case  that 
there  was  no  acceptance.    Hamilton  v.  Railroad  Co.,  (111.)  15  N.  K.  Rep.  854. 

On  the  general  subject  of  the  dedication  and  acceptance  of  a  highway,  see  Price  v. 
Town  of  Breckenridge,  (Mo.)  5  S.  W.  Rep.  20,  and  note;  Railroad  Co.  v.  Lee,  (Tex.)  7 
S.  W.  Rep.  867:  Miller  v.  Town  of  Aracoma,  (W  Va.)  5  S.  E.  Rep.  148;  Cotter  v  City 
of  Augusta,  (Gki.)  6  8.  B.  Rep.  180;  State  v.  Birmingham,  (Iowa,)  88  N.  W.  Rep.  121 ; 
City  of  Chicago  v.  Stinson,  (lU.)  17  N.  B.  Rep.  43,  City  of  Chicago  v.  HiU,  Id.  46;  Speir 
V.  New  Utrecht,  2  N.Y.Supp.  426.  r       ,       ^  i 


(77  Cal.  23S) 

Brown  v.  Anderson.    (No.  11,401.) 
{Supreme  Ccvrt  of  Calif  omUu    October  28, 1888.) 

1.  CONTRAOT-<?ON8TR0OTION. 

Plaintiff  agreed  to  sell  to  defendant,  for  a  gross  sum,  **all  the  prunes  and  other 
fruits  that  may  grow  or  be  produced  during  the  year  1884,  **  on  a  certain  farm.  HelcL, 
that  there  was  no  undertaking  on  the  part  of  plaintiff  that  the  crop  should  be  of  any 
particular  quantity. 

2.  Same. 

A  portion  of  the  purchase  price  was  to  be  paid  ''when  the  crop  is  taken  off  at  the 
end  of  the  year. "  Held,  that  the  end  of  the  fruit  season  was  meant,  and  not  the  end 
of  the  calendar  year. 

Commissioners'  decision.  In  bank.  Appeal  from  superior  court,  Santa 
Clara  county;  D.  Beldkn,  Judge. 

This  was  an  action  on  contract,  brought  by  S.  H.  Brown  against  J.  Z. 
Anderson.  There  was  a  trial  to  the  court,  and  judgment  for  plaintiff  in  the 
sum  of  $1,734.38.    Defendant  appeals. 

T.  H.  Laine,  for  appellant.    /.  j^.  Wendell,  for  respondent. 

Hatne.  C.  Action  to  recover  a  balance  due  on  a  contract  for  the  sale  of 
fruit.  The  material  portions  of  the  contract  were  as  follows:  "I  have  sold  to 
J.  Z.  Anderson,  of  San  Jose,  all  the  prunes  and  other  fruits  that  may  grow  or 
be  produced  during  the  year  1884  upon  about  fifty  acres  of  land  purclwsed  by 
me  of  A.  G.  Higgins,  and  situate  in  Santa  Clara  county,  for  the  full  sum  or 
price  of  $2,666.23,  payable  as  follows:  $100  on  this  date,  $900  on  or  before 
January  1,  1884,  and  the  balance  when  the  crop  is  taken  off  at  the  end  of  the 
year.  *  *  ***  I  am  to  cultivate  and  take  good  care  of  the  trees,  and  Ander- 
son is  to  have  the  privilege  of  entering  upon  said  land  for  the  purpose  of  pick- 
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ing,  drying,  and  caring  for  the  fruit,  and  removing  the  same.  ♦  ♦  *" 
The  defendant  inade  the  first  payments,  but  on  July  30,  1884,  gave  written 
notice  that  he  rescinded  the  contract.  This  attempted  rescission  was  based 
upon  the  charge  that  the  plaintiff  had  not  performed  his  covenant  to  take 
good  care  of  the  trees.  But  the  finding  is  that  tiiis  charge  was  not  true;  that 
the  plaintiff  "properly  cultivated"  the  orchard,  and  "well  and  skillfully 
pruned"  the  trees.  The  court  further  finds  that  the  crop  "proved  an  almost 
total  failure.  There  should  have  been  in  an  ordinary  season  eight  tons  of 
prunes.  There  was  not  in  fact  over  two  tons."  The  defendant  never  picked 
or  cared  for  the  fruit,  or  removed  any  part  tliereof,  except  a  few  cherries. 
The  action  was  commenced  on  October  29,  1884,  to  recover  the  last  payment. 
The  trial  court  rendered  judgment  in  favor  of  the  plaintiff,  and  the  defendant 
appeals  from  the  judgment  upon  the  findings. 

We  think  the  judgment  was  right.  It  is  apparent  that  there  was  no  un- 
dertaking on  the  pan  of  the  plaintiff  that  the  crop  should  be  of  any  particular 
quantity.  The  contract  was  simply  tliat  defendant  should  have  all  the  fruit 
"that  may  grow  or  be  produced  during  tlie  year  1884."  He  took  his  chances 
as  to  quantity.  And  it  is  not  necessary  to  consider  whether  there  was  any 
implied  warranty  as  to  quality,  because  no  inferiority  of  quality  was  shown. 
For  all  that  appears  to  the  contrary,  the  two  tons  of  prunes  of  which  tlie  find- 
ing speaks  may  have  been  of  excellent  quality.  If  this  were  not  the  case,  the 
defendant  should  have  proved  it.  But  the  fact  does  not  appear;  and  the 
learned  counsel  for  the  appellant  makes  no  point  in  relation  to  inferiority  of 
quality  in  his  brief.  Tlie  case,  therefore,  stands  thus:  The  plaintiff  did  what 
he  was  required  to  do  by  the  contract,  and  the  defendant  refused  to  receive 
the  crop,  although  it  was  what  he  had  bargained  for. 

It  is  argued  for  the  appellant,  however,  that  the  action  was  premature; 
that  the  contract  provided  that  the  payment  sued  for  was  to  be  made  "  when 
the  crop  is  taken  off  at  the  end  of  the  year;"  and  that  the  crop  was  not  taken 
off/and  that  the  "end  of  the  year"  had  not  arrived  when  the  suit  was  brought. 
But  the  provision  wa^  that  the  defendant  should  pick,  dry,  and  care  for  the 
fruit,  and  remove  the  same.  It  was  his  duty  to  take  off  the  crop,  and  it 
is  perfectly  clear  that  he  cannot  rest  his  defense  upon  his  own  neglect  of  duty. 
Thfe  question,  then,  is  whether  the  "end  of  the  year"  had  arrived  when  the 
suit  was  brought.  In  this  regard  the  argument  for  the  appellant  assumes 
that  the  contract  means  a  "calendar"  year  But  we  do  not  think  so.  A  yciir 
is  a  period  of  time;  and  it  does  not  necessarily  mean  the  period  commencing 
with  the  1st  day  of  January  and  ending  with  the  81st  day  of  the  succeeding 
December.  When  the  term  is  used  in  a  contract  its  meaning  is  to  be  deter- 
mined from  the  connection  in  which  it  is  used,  and  the  subject-matter  of  the 
contract.  Knode  v.  JBaldridge,  73  Ind.  54.  In  the  present  case  the  term 
cannot  mean  a  calendar  year,  because  the  evident  meaning  is  thnt  the  crop  is 
to  be  taken  off  (by  which  we  understand  that  it  was  to  be  gathered)  "at  the 
end  of  the  year;"  and  the  court  will  take  notice  that  the  end  of  the  calendar 
year  was  long  after  the  season  for  gathering  the  crop.  As  remarked  by  the 
counsel  for  the  respondent,  the  parties  could  not  have  intended  such  an  un- 
timely "taking  off;"  and  it  would  be  an  entirely  strained  and  uncalled-for 
construction  to  say  that  tliey  intended  that  the  crop  should  be  gathered  and 
left  upon  the  premises  until  the  end  of  the  calendar  year.  If  the  end  of  the 
calendar  year  was  not  intended,  it  is  unnecessary  to  inquire  whether  the  par- 
ties meant  a  year  from  the  date  of  the  contract,  or  the  end  of  the  cropping 
year  or  fruit  season.  In  eitiier  view,  the  action  was  not  premature.  We 
therefore  advise  that  the  judgment  be  affirmed. 

We  concur:    Belcher,  C.  C.  ;  Foote,  C. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion  tho  judg- 
ment is  affirmed. 
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(77  Cal.  218) 

MoBBOW  o.  Gbaves  et  al.    (No.  11,455.) 
{Supreme  Court  of  Calif omicu    October  28, 1888.) 

!•  Fbaudulbnt  Convbtawobs— Dbed  to  Obbditor— Vauditt. 

In  an  action  to  set  aside  a  conveyance  as  in  fraud  of  creditors,  it  appeared  that 
the  grantee  had  advanced  money  to  and  indorsed  for  the  grantor,  for  which  the 
former  alleged  the  conveyance  to  have  been  made ;  that  he  did  not  record  his  con- 
veyance for  nine  months  afterwards ;  that  he  knew  nothing  of  the  land,  or  its  value , 
that  he  received  some  rent  after  the  conveyance,  and  sold  the  land  for  a  less  sum 
than  it  cost  him,  according  to  his  own  statement.  He  knew  that  the  grantor  owed 
plaintiff,  but  did  not  know  how  much.  The  grantor  and  grantee  were  very  inti- 
mate friends.  There  was  evidence  of  the  grantee's  admissions  that  he  held  a  deed 
for  grantor's  land,  and  that  the  latter  owed  him  nothing;  but  such  statement,  if 
made,  might  as  well  have  applied  to  another  transaction  prior  to  and  unconnected 
with  the  one  in  question.  Held,  that  the  finding  that  the  deed  was  for  valuable 
consideration,  and  not  fraudulent,  was  sustainedl>y  the  evidence. 

2.  Sahb— Failurb  to  Reoobd  Debd. 

In  such  case  it  is  immaterial  that  the  deed,  though  made  before,  was  not  recorded 
until  after  the  levy  of  plaintiff's  attachment  on  the  land  in  question. 

8.  Same— Rights  op  Bona  Pidb  Purchasers  from  Fraudulent  Granteb. 

Though  the  deed  in  question  were  fraudulent  and  void  as  to  creditors,  the  con- 
veyance by  the  fraudulent  grantee  to  his  co-defendants,  for  valuable  consideration 
without  notice  of  the  fraud,  would  be  valid,  as  upon  the  record  the  title  stood  in 
their  grantor,  although  they  were  aware  of  the  lovy  of  the  attachment  lien.^ 

Goromissioners*  decision.  In  bank.  Appeal  from  superior  court,  Alameda 
county;  N.  Hamilton,  Judge. 

Action  by  !Pol)ert  F.  Morrow  against  Robert  N.  Graves,  W,  W.  Wynn,  and 
S.  Anspacher,  to  set  aside  an  alleged  fraudulent  deed  made  by  one  D.  M.  Tyr- 
rell to  said  Graves.  On  the  23d  day  of  August,  1882,  Tyrrell  conveyed  to 
Graves  a  tract  of  160  acres  of  land  in  Alameda  county,  by  deed  recorded  in 
May,  1883.  Upon  the  trial  Graves  testified  that  Tyrrell  was  Indebted  to  him 
in  about  the  sum  of  $1,511;  that  at  different  times  in  1881  and  1882  he  paid 
for  Tyrrell,  according  to  a  previous  agreement,  different  sums,  to  the  Qui- 
jotoa  Mining  Company,  on  assessments  for  stock  subscribed  for  by  Tyrrell,  of 
which  Tyrrell  repaid  $1,000,  leaving  $1,511  still  due,  for  which,  and  8200 
cash  then  paid  Tyrrell  by  Graves,  the  land  was  conveyed.  He  also  testified 
that  the  certificates  of  stock  owned  by  Tyrrell  were  in  his  possession,  left  witli 
him  merely  to  keep.  The  $1,000  repaid  him  by  Tyrrell  was  paid  by  stock 
sold  by  Graves  on  Tyrrell's  order.  At  the  time  of  the  trial  the  shares  of  stock, 
of  which  Tyrrell  had  $25,000,  were  worthless.  Graves  further  testified  that 
he  was  indorser  for  a  note  of  $1,000  owed  by  Tyrrell,  and  that  there  was  a 
mortgage  on  the  same  land  to  secure  the  note;  that  he  took  the  deed  in  full 
of  Tyrrell's  entire  indebtedness  at  that  time,  without  inquiring  whether  the 
land,  of  which  he  knew  nothing,  was  worth  the  money  or  not;  and  that  the 
note  was  indorsed  August  19,  1882.  He  received,  after  the  conveyance,  $40 
rent  from  a  tenant  on  the  land.  A.  K.  Masten  testified  that  he  acted  as  agent 
in  procuring  the  $1,000  loan  for  which  Mr.  Graves  indorsed;  and  also,  at  the 
instance  of  Graves,  sold  the  land  for  him  to  Wynn  and  Anspacher,  acting 
wholly  for  Graves,  without  any  direction  or  consultation  with  Tyrrell.  The 
pri^e  of  the  land  was  $2,000,  Graves  agreeing  to  assume  the  mortgage.  The 
purchasers  paid  the  money  to  Graves.  Wynn  and  Anspacher  knew  of  the  at- 
tachment, but  there  was  no  evidence  that  they  knew  of  the  fraud,  if  any,  in 
the  conveyance.  W  L.  Lyle  testified  that  Graves  told  him  that  Tyrrell  had 
such  confidence  in  him  that  he  (Graves)  held  a  deed  to  Tyrroirsranch,  which 
Tyrrell  had  never  asked  him  for,  though  Tyrrell  did  not  owe  him  anything. 
On  cross-examination,  the  witness  stated  that  this  conversation  occurred  in 
October,  1881,  and  that  he  did  not  remember  whether  it  was  a  deed  or  mort- 

*  A  bona  fide  purchaser  from  a  fraudulent  grantee  will  be  protected,  Falverson  v. 
Brown,  (Iowa,)  38  N.  W.  Rep.  VZii\  also  a  purchaser  with  notice  from  one  without  no- 
fAce,  Koll  V.  Rea,  (N.  J.)  12  AtL  Rep.  905. 
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gage  that  Graves  spoke  of.  Mr.  Graves  also  testified  that  there  had  been  bus- 
iness transactions  before  between  them,  in  which  Tyrrell  owed  him ;  and  that 
in  1879  Tyrrell  mortgaged  the  same  land  to  him  for  $3,000,  but  repaid  him 
before  the  stock  assessments  were  paid,  creating  the  indebtedness  for  which 
the  deed  was  made.  Plaintiff's  debt  against  Tyrrell  was  about  $9,000,  and 
Graves  knew  that  Tyrrell  owed  him,  but  did  not  know  how  much,  or  the  par- 
ticulars. It  was  admitted  tliat  Graves  and  Tyrrell  were  bosom  friends,  hav- 
ing unbounded  confidence  in  each  other.  All  this  evidence  was  on  behalf  of 
the  plaintiff,  and  no  other  was  introduced,  except  the  note,  mortgage,  and 
deeds  referred  to.  The  court  found  for  defendants,  and  rendered  judgment 
accordingly.  Plaintiff  appeals. 
Ben  Morgan,  for  appellant,     ff.  A.  Powell,  for  respondents. 

Hayne,  C.  Action  to  set  aside  certai  n  deeds  as  in  fraud  of  plaintiff's  rights 
as  a  judgment  creditor.  The  debtor,  one  Tyrrell,  who  was  the  owner  of  the 
property,  conveyed  it  to  the  defendant  Graves  by  a  deed  which  was  made  be- 
fore the  commencement  of  the  plaintiff's  attachment  suit  against  Tyrrell,  but 
not  recorded  until  afterwards.  After  the  recording  of  the  deed,  Graves,  for 
valuable  consideration,  conveyed  to  the  defendants  Anspacher  and  Wynn. 
Judgment  passed  for  the  defendants,  and  the  plaintiff  appeals.  The  court  below 
found  that  the  deed  to  Graves  was  for  valuable  consideration,  and  not  for  the 
purpose  of  hindering,  delaying,  or  defrauding  the  creditors  of  Tyrrell;  and 
we  cannot  say  upon  the  record  that  this  finding  is  not  sustained  by  the  evi- 
dence. The  fact  that  this  deed  was  not  recorded  until  after  the.plaintiff's  at- 
tachment proceedings  against  Tyrrell  is  immaterial.  Plant  v.  Smythe,  45 
Cal.  l^l\Jloag  v.  Howard,  55  Cal.  564.  But  if  it  were  otherwise, — if  the 
deed  to  Graves  be  assumed  to  have  been  in  fraud  of  the  rights  of  creditors,— 
the  objection  would  not  reach  the  deed  to  Anspacher  and  Wynn.  At  the  time 
of  this  deed  the  title  stood  of  record  in  the  name  of  Graves.  They  purchased 
from  him  for  valuable  consideration,  and  are  not  shown  to  have  had  any  no- 
tice of  the  alleged  fraudulent  character  of  the  deed  to  Graves.  Knowledgeof 
the  existing  attachment  lien  in  the  case  of  R.  F,  Morrow  v.  D.  M,  Tyrrell,  is 
quite  a  different  thing;  for  the  title  did  not  then  stand  in  the  name  of  Tyr- 
rell. We  therefore  advise  that  the  judgment  and  order  denying  a  new  trial 
be  affirmed. 

We  concur;    Belcher,  C.  C;  Footb,  C. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  denying  a  new  trial  are  aflirmed. 


(77  Cal.  213) 

People  «.  Carty.    (No.  20,381.) 
{Supreme  Court  of  California.   October  28, 1888.) 

1.  STBNOORAPHER8— CeRTIFICATB. 

Under  Pen.  Code  Cal.  %  869,  subd.  5,  providing  that  the  short-hand  reporter  shall 
transcribe  into  Ions-hand  his  short-hand  notes,  and  certify  and  file  them,  and  that 
they  shall  be  certified  as  being  a  correct  statement  of  the  testimony  and  proceed- 
ings in  the  case  to  entitle  them  to  be  admitted  in  evidence,  a  certificate  merely  that 
the  document  is  a  ** correct  transcript  of  the  short-hand  notes  taken  by  me  herein,* 
without  further  stating  that  the  notes  are  correct,  Is  insufficient,  and  the  defect 
cannot  be  supplied  by  parol. 

2.  Same— Presumption. 

The  certificate  of  an  official  short-hand  reporter,  which  is  insufficient  under 
such  statute,  is  not  aided  by  any  presumption  as  to  the  correctness  of  official  ao- 
tion. 
».  Same—Admission  op  Notes  in  Evidence. 

Where  a  short-hand  reporter  testifies,  merely  in  aid  of  his  certificate,  that  the 
notes  taken  by  him  are  correct,  and  does  not  refresh  his  memory  from  them,  and 
testify  as  to  what  occurred  when  the  notes  were  taken,  the  evidence  contained  in 
them  should  be  excluded. 
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i.  CBonNAii  Law— Triait-Absskcs  of  Prosecctino  Witness— Deposition. 

Where  a  sabpoena  for  the  prosecuting  witness,  with  a  return  showing  that  he 
cannot  be  found  in  San  Francisco,  is  offered,  and  after  a  delay  of  seven  dasrs,  for 
additional  search,  subpoenas  issued  to  eight  other  counties,  with  returns  showing 
that  tbe  witness  cannot  be  found,  are  offered,  sufficient  foundation  is  laid  for  the 
introduction  of  the  witness'  deposition  taken  before  the  committing  magistrate. 

5.  Bajhb— Argument  of  Counsei^ 

It  is  proper  for  the  court  to  refuse  to  permit  counsel  for  defendant  in  a  criminal 
case  to  argue  the  law  in  his  opening  to  tne  jury. 

6.  Sajte— Former  Jeopardy. 

A  conviction  for  manslaughter  reversed  on  appeal  does  not  sustain  pleas  of  former 
acquittal  and  once  in  jeopardy,  on  a  retrial  for  murder. > 
SEARLfi,  C.  J.,  dissenting. 

Commissioners*  decision.  In  bank.  Appeal  from  superior  court,  city  and 
county  of  San  Francisco;  D,  J.  Murphy,  Judge. 

Indictment  of  liUke  Carty  for  murder.  Defendant  was  convicted  of  man- 
slaughter on  the  first  trial,  but  on  appeal  the  judgment  was  reversed.  3  Pac. 
Bep.  609.  On  a  subsequent  trial  defendant  was  again  convicted,  and  brings 
this  appeal.  Carl  Anderson  was  the  prosecuting  witness;  and  as  a  founda- 
tion for  the  introduction  of  his  deposition,  taken  before  the  committing  mag- 
istrate, a  subpoena,  with  a  return,  showing  that  he  could  not  be  found  in 
San  Francisco,  was  offered.  Trial  was  then  postponed  seven  days  for  further 
search,  and  on  resumption  thereof  eight  subpoenas  issued  to  other  counties, 
with  returns  showing  that  the  witness  could  not  be  found,  were  offered.  The 
court  admitted  the  deposition.  T.  B.  Harold  was  a  witness  for  defendant, 
and  bis  deposition  was  excluded.  Defendant  plesided  once  in  jeopardy  and 
former  acquittal;  and  to  sustain  these  showed  his  former  conviction  of  man- 
slaughter, reversed  by  the  supreme  court,  but  the  pleas  were  overruled.  De- 
fendant was  convicted;  wliereupon  he  appeals. 

Henry  E.  Highton,  for  appellant.  Geo,  8.  Johnson,  Attj.  Gen.,  for  re- 
spondent. 

Hayne,  C.  The  defendant  was  convicted  of  manslaughter,  and  sentenced 
to  five  years'  imprisonment  in  the  state  prison,  and  he  brings  this  appeal. 
Upon  the  trial  the  prosecution  offered  in  evidence  the  short-hand  reporter's 
transcript  of  his  notes  of  the  testimony  of  one  Anderson,  given  at  the  exam- 
ination before  the  committing  magistrate.  The  certificate  attached  to  this 
transcript  was  as  follows:  "I  hereby  certify  that  the  foregoing  is  a  full,  true, 
and  correct  transcript  of  the  short-hand  notes  taken  by  me  herein.  Ernest 
A.  GiRViN.  Official  Short-Hand  Beporter  of  Police  Judge's  Court  Number 
Two."  Among  the  objections  taken  to  this  document,  one  was  that  it  was 
not  properly  certified.  The  reporter  was  then  called  as  a  witness,  and  testi- 
fied that  the  document  was  a  correct  transcript  of  the  notes  taken  by  him  of 
the  testimony  and  proceedings  at  the  examination  before  the  magistrate. 
There  was  no  attempt  to  have  him  refresh  his  memory  from  the  writing,  and 
then  testify  as  to  what  occurred  at  the  examination.  His  testimony  relates 
merely  to  the  correctness  of  the  document.  After  hearing  what  he  had  to 
say  on  this  subject,  the  court  overruled  the  objections,  and  admitted  the  tran- 
script, and  the  defendant  excepted.  We  think  this  was  error.  The  provision 
of  the' statute  is  that  the  reporter  shall  ^'transcribe  into  long-hand  writing  his 
said  short-hand  notes,  and  certify  and  file  the  same;"  and  that  "when  writ- 
ten out  in  long-hand  writing,  and  certified  as  being  a  correct  statement  of 
such  testimony  and  proceedings  in  the  case,  shall, "  etc.  Pen.  Code,  §  869, 
subd.  5. '  What  this  statute  requires  the  certificate  to  state  is  plainly  written. 
It  must  state  that  the  transcript  is  "a  correct  statement  of  such  testimony 
and  proceedings."     In  other  words,  there  must  be  an  affirmation  by  the  re- 

^  As  to  what  will  support  a  plea  of  former  jeopardy,  in  general,  see  People  ▼.  Bent- 
ley,  (Cal.)  18  Pac.  Rep.  799,  and  note;  Ex  parte  Fenton,  (Cal.)  ant6,  267,  and  note; 
Com.  V.  Fitspatrick,  (Pa.)  15  Atl.  Rep.  460,  and  note. 
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porter,  not  merely  of  the  correctness*  of  the  transcribing  from  the  original 
notest  but  also  that  such  notes  were  correct.  The  certificiite  before  us  relates 
simply  to  tb.e  correctness  of  the  transcribing.  Its  language  is  that  the  docu- 
ment in  question  is  '*a  full,  true,  and  correct  transcript  of  the  short-hand 
notes  taken  by  me  herein."  There  is  no  afilrmatlon  that  such  notes  were 
correct,  and  we  are  left  to  guess  at  what  the  notes  were.  Beyond  the  fact. 
that  the  notes  were  talcen  "herein" — by  which  we  understand  that  they  were 
taken  at  the  examination  before  the  magistrate — we  can  gather  nothing  as  to 
their  character.  For  all  that  appears  to  the  contrary,  they  may  have  been 
purely  or  partly  a  freak  of  the  reporter's  imagination.  It  is  not  upon  such 
evidence  as  this  that  a  man  can  be  deprived  of  his  life  or  liberty.  The  at- 
tempt to  supply  the  defects  in  the  certificate  by  parol  evidence  did  not  help 
the  matter.  The  statute  requires  a  written  certificate.  It  says  tl)e  reporter 
shall  "transcribe  into  long-hand  writing  his  said  short-hand  notes,  and  cer- 
tify and  file  the  same.**  Now,  if  in  any  case  there  could  be  an  oral  "certifi- 
cate," it  is  perfectly  manifest  that  such  a  thing  could  not  be  •'filed."  The 
provision  of  the  statute  bt?ing  for  a  written  certificate,  the  trial  court  was  not 
authorized  to  hold  that  an  oral  one  would  do  as  well. 

The  argument  of  the  attorney  general  that  the  reporter  was  an  officer,  and 
that  the  correctness  of  oflScial  action  is  to  be  presumed,  proves  too  much.  If 
allowed  to  prevail,  it  would  do  away  with  the  necessity  of  any  certificate 
whatever,  in  the  face  of  a  statute  which  explicitly  requires  one. 

It  is  to  be  observed  that  there  was  no  attempt  to  have  the  reporter,  who  was 
there  on  the  stand,  refresh  his  memory,  and  then  testify  as  to  what  occurred 
at  the  examination,  which  would  have  been  a  perfectly  practicable  course. 
See  Code  Civil  Proc.  §  2047 ;  and  compare  Reid  v.  Keid,  78  Cal.  209, 14  Pac.  Kep. 
781.  The  deposition  was  introduced  as  of  itself  suflftcient  to  show  the  testi- 
mony of  Anderson,  and  there  was  no  other  evidence  thereof.  The  case  of 
People  V.  Cunningham,  66  Cal.  672,  4  Pac.  Rep.  1144,  and  6  Pac.  R^p.  700, 
846,  is  not  at  ail  in  conflict  with  the  foregoing.  In  that  case  the  opinion  places 
the  admissibility  of  the  testimony  "upon  the  admissions  of  the  defendants 
counsel;"  and  the  admissions  referred  to  are  shown  by  the  record  in  that  case 
(which  we  have  examined)  to  be,  among  other  things,  that  "the  reporter,  if 
present,  would  testify  to  what  was  in  his  written  notes  as  his  recollection  of 
said  witnesses'  statements  then  made."  "The  presence  of  said  reporter  was 
waived.  The  written  notes  were  admitted  to  be  his  recollection  of  said  tes- 
timony." See  page  67  of  the  record  in  People  v.  Cunningham.  Upon  this 
admission  no  question  as  to  a  certificate  couM  arise,  and  the  briefs  in  the  case 
show  that  no  such  question  was  argued.  The  opinion,  therefore,  does  not 
touch  upon  the  question  before  us,  and,  besides  this,  it  was  not  concurred  in 
by  a  naajority  of  the  court. 

As  to  the  other  matters  argued,  we  think  the  action  of  the  court  was  cor- 
rect. Sufficient  foundation  wtis  laid  for  the  introduction  of  the  testimony  of 
Anderson.  There  was  no  suflScient  showing  of  diligence  as  to  Harold.  The 
court  properly  refused  to  permit  counsel  to  argue  the  law  to  the  jury  in  his 
opening  address;  and  it  properly  overruled  the  plea  of  once  in  jeopardy  and 
former  acquittal.  People  v.  Keefer,  65  Cal.  235,  3  Pac.  Rep.  818.  We  there- 
fore advise  that  the  judgment  and  order  denying  a  new  trial  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

We  concur:    Belcher,  C.  C.';  Foote,  C. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment and  order  denying  a  new  trial  are  reversed,  and  the  cause  remanded  for 
a  new  trial. 

Searls,  C.  J.,  dissenting. 
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(77  CaU  288) 

Grant  v,  Hevbbin  et  oZ.    (No.  11,166.) 

iSuprcTne  Cowrt  of  Califomiou    October  24, 1888.) 

Trusts— Absignhent  bt  Tbustee— Suit  bt  Assignee— Pabtibb. 

Where  a  bond  is  assigned  at  tbe  instance  and  request  of  a  third  person,  who  pays 
the  consideration,  the  assignee  holds  in  trust  for  him  and  his  estate,  and  a  subse- 
quent assignee  occupies  the  same  relation,  and  is  the  real  party  in  interest  to  sue 
on  the  bond.  Overruling  Orant  v.  Heverin,  18  Pao.  Rep.  647.  Thobnton,  J.,  dis- 
senting. 

In  bank.    On  rehearing.    For  former  opinion  and  statement,  see  18  Pac. 
Bep.  647. 
3f.  C,  Haaaetty  for  appellants.    Mich.  Mullanp,  for  respondent. 

Shabpstein,  J.  That  John  Hughes,  if  he  had  not  assigned  the  undertak- 
ing sued  on  in  this  action,  might  have  maintained  an  action  against  the  de- 
fendants, is  not  disputed;  but,  before  any  action  was  brought  on  it,  Hughes 
assigned  it  to  Mullany,  and  Mullany  to  the  plaintilf  herein.  The  assignment 
from  Hughes  to  Mullany  was  made  at  the  instance  and  request  of  John 
Grant,  since  deceased,  who  paid  tbe  consideration  thereof.  After  the  death 
of  John  Grant,  Mullany  assigned  to  the  plaintiff,  who  occupies,  in  our  opin- 
ion, the  same  position  that  Mullany  would  have  occupied  if  he  had  not  as- 
signed. We  think  that  Mullany  lield  the  assignment  before  tbe  death  of  John 
Grant  in  trust  for  him,  and  after  liis  death  in  trust  for  his  estate;  and  that 
the  plaintiff,  since  the  assignment  to  her,  has  held  it  in  trust  for  such  estate. 
And  yet  we  think  the  plaintiff  is  entitled  to  maintain  an  action  upon  tbe  un- 
dertaking as  "tbe  real  party  in  interest."  Pomeroy  says:  "It  is  now  settled 
by  a  great  preponderance  of  authority,  although  there  is  some  conflict,  that  if 
the  assignment,  whether  written  or  verbal,  of  anything  in  action,  is  absolute 
in  its  terms,  so  that  by  virtue  thereof  the  entire  apparent  legal  title  vests  in 
the  assignee,  any  contemporaneous,  collateral  agreement  by  virtue  of  which 
he  is  to  receive  a  part  of  the  proceeds,  •  and  is  to  account  to  the  assignor  or 
other  person  for  the  residue,  or  even  thus  is  to  account  for  the  whole  proceeds, 
or  by  virtue  of  which  the  absolute  transfer  is  to  be  made  conditional  upon  the 
fact  of  the  recovery,  or  by  which  his  title  in  any  other  similar  manner  Is  par- 
tial or  conditional,'  does  not  render  him  any  the  less  the  real  party  in  Interest. 
He  is  entitled  to  sue  in  his  own  name,  whatever  collateral  arrangements  have 
been  made  between  him  and  the  assignor  respecting  the  proceeds.  The 
debtor  is  completely  protected  by  the  assignment,  and  cannot  be  exposed  to  a 
second  action  brought  by  any  of  the  parties,  either  tbe  assignor  or  other,  to 
whom  the  assignee  is  bound  to  account."  Pom.  Rem.  8  132.  Accepting 
this,  as  we  do,  as  a  clear  and  correct  explication  of  the  law,  we  cannot  do 
otherwise  than  hold  that  the  plaintiff  was  the  real  party  in  interest  in  the  un- 
dertaking sued  on  in  this  action.  Tiiat  being  so,  no  material  error  was  com- 
mitted by  the  court  below,  and  it  follows  that  the  judgment  and  order  should 
be  alllrmed.    Judgment  and  order  affirmed. 

We  concur:    Searls,  C.  J.;  McParland,  J.;  Paterson,  J. 

Thornton,  J.  I  dissent.  I  adhere  to  the  opinion  drawn  by  me  in  this 
case  when  in  department  2.  The  evidence  shows  clearly  that  Mullany  had 
no  interest  in  the  undertaking  assigned  to  him  but  to  liold  it  for  John  Grant. 
He  thus  became  John  Grant's  trustee  or  agent,  and,  if  either,  he  could  not 
assign  without  the  consent  of  Grant.  I  know  of  no  rule  of  law  which  em- 
powers an  agent  without  authority  of  his  principal  to  substitute  another 
agent  in  his  place,  or  a  trustee  by  his  conveyance  or  assignment  to  put  an- 
other person  in  his  place  as  trustee  without  the  consent  of  the  beneficiaries. 
Mrs.  Grant,  the  phiintifif,  was  not  an  innocent  purchaser.    The  evidence  on 
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this  point  is  clear  and  distinct  that  she  paid  nothing  for  the  thing  assigned  to 
her.  She  could  not  then  be  an  innocent  purchaser,  but  took  with  notice  of  all 
outstanding  equities.  Mullany  could  maintain  the  action,  but  his  assignee 
could  not.  As  to  the  question  of  pleading  that  the  plaintiff  is  not  the  real 
party  in  interest,  it  is  set  up  in  the  answer  of  the  defendant  Mallon  that  the 
plaintiff  is  not  the  real  party  in  interest,  and  that  Mullany  is.  The  answer 
in  this  regard  is  suflScient.  The  citation  from  Pomeroy  on  "Remedies  and 
and  BemeiJial  Rights,"  g  132,  applies  as  between  Hughes,  Mullany's assignor, 
and  MuJlany.  In  my  judgment  it  has  no  application  between  Mullany  and 
the  plaintiff. 


(77  Cal.  287) 

Hill  f>.  Finigan.    (No.  9,992.) 
{Supreme  Court  of  California.    October  24, 1888.) 

1.  Plkdos— Conversion  bt  Plbdoeb— Ratification. 

In  an  action  by  a  pledgeor  against  a  pledgee  for  converBion  of  the  pledged  prop- 
erty, by  seUing  it  without  pabac  notice,  andpurchasing  it  himself,  the  defense  be- 
ing that  the  plaintiff  did  not  elect  to  avoid  the  sale  within  a  reasonable  time  after 
being  informed  thereof,  and  instruction  that  if  plaintiff  did  not,  within  a  reasona- 
ble tune  after  learning  thereof,  object  to  said  sale,  he  thus  ratified  it,  and  the  jury 
should  find  for  defendant,  is  not  erroneous,  though  in  strictness  a  ratification  im- 
plies affirmative  action ;  as  the  effect  of  the  instruction  is  that,  if  plaintiff  did  not 
in  a  reasonable  time  elect  to  disaffirm  the  sale,  he  thereby  lost  his  right  to  do  so, 
and  the  verdict  should  be  for  defendant. 

2.  Same— Election  by  Pi.bdgeor. 

In  such  case  an  instruction  that  if  the  jury  believe  the  property  was  offered  at 
public  auction  without  notice,  and  purchased  by  defendant  for  a  fair  price,  that  a 
higher  price  was  not  then  and  there  obtainable,  and  that  if  plaintiff,  knowing  the 
facts,  made  no  objection  to  the  sale,  but  commenced  negotiations  with  defendant 
for  a  repurchase  of  the  property,  he  thus  ratified  the  sale,  and  they  should  find  for 
defendant,  is  coiTect,  as  such  facts  sufficiently  manifest  plaintiff^s  election  to  treat 
the  sale  as  valid. 

8.  Same. 

Such  an  instruction  does  not  Invade  the  province  of  the  jury  in  directing  them  to 
draw  the  inference  of  ratification  from  the  enumerated  facts,  as,  under  the  circum- 
stance, the  word  "ratification**  means  only  an  election  not  to  disaffirm  the  sale  by 
which  plaintiff  .was  bound;  and  such  an  election  is  a  legal  inference,  and  not  a  con- 
clusion of  fact. 

4.  Same— Pledoeor's  Ignorance  of  the  Law. 

Whether  such  an  instruction  should  have  been  qualified  by  a  statement  that  a 
knowledge  of  the  law  governing  plaintiff's  rights  In  the  premises  was  an  essential 
element  of  a  ratification  is  immaterial,  as  there  was  no  evidence  of  ignorance  of  the 
law,  and  the  contrary  is  presumed. 

6.  Samb—Disaffibmancb. 

The  evidence  of  plaintiff  himself  being  that  in  a  day  or  two  after  the  sale,  upon 
defendant  serving  nim  with  a  statement  thereof,  he  disaffirmed  it,  and  denied  de- 
fendant's right  to  sell  the  stocks  and  diamonds,  it  was  not  prejudicial  error  to  in- 
struct that  tno  converaion,  if  any,  took  place  at  the  time  the  statement  was  served, 
ignoring  plaintiff's  right  to  elect  whether  he  would  treat  the  sale  as  a  conversion, 
and  assuming  that  the  conversion  did  take  place  then;  such  an  assumption  being 
in  plaintiff's  favor,  as  it  was  necessary  that  ne  elect  to  disaffirm  the  sale  within  a 
reasonable  time,  and,  had  the  evidence  been  undisputed  that  the  convel-sion  did  not 
occur  until  some  two  months  later,  when  a  formal  demand  and  refusal  was  made, 
the  trial  court  might  properly  have  instructed,  as  a  matter  of  law,  that  plaintiff  did 
not  elect  to  disaffirm  the  sale  in  time. 

6.  Same. 

Nor  was  It  error  to  assume  in  said  instruction  that  plaintiff  had  been  served  with 
a  statement  of  account  of  the  sale  by  defendant,  as  it  was  undisputed  that  he  was 
served  with  a  statement,  although  plaintiff  denied  the  receipt  of  the  same  state- 
ment testified  to  by  defendant,  admitting  the  receipt  of  another  near  the  same  time, 
and  of  similar  import. 

7,  Trover  and  CJonvbrsion— Damage— Presumption. 

An  instruction  that  the  presumption  under  Civil  Code  Cal.  %  3396,  that  the  detri- 
ment to  personal  property  oy  its  conversion  is  its  value  at  the  time,  or,  if  the  action 
is  prosecuted  with  reasonable  diligence,  the  highest  market  value  of  the  property 
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at  any  time  between  the  oonveraion  and  the  verdict,  is  disputable,  is  harmless  error 
to  plaintiff,  if  error  at  all,  where  there  is  no  evidence  tending  to  rebut  such  pre- 
sumption. 

^  In  bank.  Appeal  from  superior  courts  city  and  county  of  San  Francisco; 
T.  H.  Bbarden,  Judge. 

Action  by  John  Hill  against  F.  A.  Finigan  for  the  conversion  of  certain 
stocks  and  diamonds  pledged  by  plaintiff  to  defendant  Verdict,  and  judg- 
ment for  defendant.  Plaintiff  appeals.  For  opinion. on  former  appeal,  see 
62  Cal.  439.  Civil  Code  Gal.  §  8836,  provides  that  the  detriment  to  personal 
property  by  its  conversion  shall  be  presumed  to  be  its  value  at  the  time  of  con- 
version, with  interest;  or,  if  the  action  be  prosecuted  with  reasonable  dili- 
gence, the  highest  market  value  at  any  time  l)etween  the  conversion  and  the 
verdict,  without  interest,  at  the  option  of  the  injured  person. 

Stanly^  SUmey  <&  Hayes,  for  appellant.    Qarber  &  Bishop^  for  respondent. 

Per  Gubiam.  Action  for  damages  for  the  conversion  of  certain  mining 
stock  and  diamonds.  This  property  was  pledged  to  secure  the  payment  of 
money  advanced  by  defendant  at  the  request  of  plaintiff.  Payment  not  hav- 
ing been  made,  the  pledgee  caused  the  property  to  be  sold  to  satisfy  the  debt. 
The  grounds  of  objection  to  the  sale  are  that,  although  notice  of  the  sale  was 
given  to  the  pledgeor,  npne  was  given  to  the  public,  and  that  the  pledgee  him- 
self was  the  purchaser  at  the  sale.  The  defense  was  that  the  want  of  notice 
to  the  public  was  at  the  pledgeor's  request,  and  to  save  him  from  expense, 
and  that  he  did  not  elect  to  avoid  the  sale  within  a  reasonable  time,  but,  upon 
being  informed  of  the  facts,  ratified  and  confirmed  it.  The  jury  found  a  ver- 
dict for  the  defendant,  and  the  plaintiff  appeals.  The  principal  points  made 
for  the  appellant  relate  to  the  instructions. 

1.  It  is  claimed  that  the  court  erred  in  giving  the  following  instruction: 
"If  the  jury  find  from  the  evidence  that  prior  to  June  13,  1878,  Hill  agreed 
with  Finigan  that  the  sale  should  be  made  without  other  or  further  notice  to 
the  public,  or  to  him,  than  such  as  Hill  already  had,  and  that  Finigan  there- 
upon caused  the  sale  to  be  made,  and  became  a  purchaser  thereat,  and  that 
afterwards  Hill,  upon  being  informed  of  the  fact  that  Finigan  had  purchased 
the  property  at  suoh  sale,  did  not,  within  a  reasonable  time,  object  to  such 
purchase  by  Finigan,  then  you  will  find  that  Hill  ratified  the  sale,  and  it 
thereby  became  valid  and  binding,  and  your  verdict  will  be  for  the  defendant." 
The  argument  against  this  instruction  is,  in  the  first  place,  that  ratification 
is  a  fact,  and  that  therefore  it  was  improper  for  the  court  to  tell  the  jury  that 
they  should  infer  it  from  other  facts;  and,  in  the  second  place,  that  such  other 
facts  were  not  sufficient  to  support  the  inference  which  the  court  undertook 
to  draw.  But  we  think  the  instruction  was  proper.  The  substance  of  it  was 
that  if  the  jury  believed  that  there  was  unreasonable  delay  they  must  find  a 
verdict  for  the  defendant.  This  included  everything  that  was  necessary  for 
them  to  know  in  this  regard.  It  was  not  necessary  to  tell  them  why  this  was 
so,  and,  if  there  was  any  inaccuracy  in  stating  the  grounds  of  the  rule  laid 
down  for  their  guidance,  it  was  manifestly  harmless.  It  is  therefore  imma- 
terial to  consider  whether  it  is  strictly  accurate  to  say  that  unreasonable  de- 
lay would  amount  to  a  ratification.  We  are  inclined  to  think  that  in  strictness 
a  ratification  implies  some  affirmative  action,  and  that,  if  any  reason  were  to 
be  given  to  the  jury  for  the  explicit  and  positive  directions  embodied  in  the 
instruction,  it  would  have  been  better  to  have  said  that  the  pledgeor  had  a 
right  of  election  to  treat  the  sale  as  invalid,  and  that  he  would  lose  this  right 
by  failing  to  exercise  it  within  a  reasonable  time.  But  it  is  unnecessary  to 
express  an  opinion  upon  this.  The  direction  to  find  a  verdict  for  the  defend- 
ant, if  they  believed  that  there  was  unreasonable  delay,  excluded  the  possi- 
bility of  misapprehension  on  their  part,  and  we  think  it  was  correct  as  a  mat- 
ter of  law.     The  sale  being  voidable  merely,  there  must  be  some  period  within 
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which  the  pledgeor  must  make  his  election  as  to  whether  he  will  avoid  it  or 
not.  He  cannot  wait  for  the  whole  period  of  the  statute  of  limitations,  specu- 
lating upon  the  changes  of  the  market.  Hayward  v.  Bank,  96  U.  S.  611. 
And  this  is  a  rule  of  law,  and  not  an  inference  of  fact.  The  learned  counsel, 
for  the  appellant  will  hardly  contend  that  the  pledgeor  can  wait  an  unreason- 
able time,  and,  if  not,  why  is  it  not  proper  to  tell  the  jury  so?  What  consti- 
tutes an  unreasonable  time  is  doubtless  a  question  which  may  involve  many 
elements.  Possibly  it  would  be  advisable  in  many  cases  for  the  judge  .to  en- 
large somewhat  upon  the  elements  of  this  question,  but,  if  the  appellant  had 
desired  this,  he  should  have  requested  instructions  in  relation  to  it.  In  some 
cases  the  facts  might  be  such  as  to  render  it  proper  for  the  judge  to  instruct 
the  jury  as  a  matter  of  law  that  the  delay  was  unreasonable;  and,  if  the  facts 
here  had  been  undisputed,  we  think  it  would  have  been  proper  to  have  done 
so  in  this  case.  If  it  were  undisputed  that  the  pledgeor  had  remained  silent 
for  nearly  two  months  after  being  informed  of  the  facts,  and  until  the  stocks 
had  risen  to  the  very  high  price  at  which  they  were  on  the  7th  of  August,  we 
think  that  the  judge  should  have  instructed  the  jury  as  a  matter  of  law,  that 
the  delay  was  unreasonable,  and  that  they  must  find  for  the  defendant.  But, 
as  is  stated  below,  the  pledgeor  testifies  that  a  day  or  so  after  the  sale,  when 
he  was  presented  by  the  defendant  with  a  statement  of  account,  he  disafiirmed 
the  sale,  and  announced  his  intention  to  treat  it  as  invalid.  And  in  view  of 
this,  and  of  this  only,  we  think  the  submission  of  the  question  to  the  jury  was 
proper. 

2.  It  is  contended  that  the  court  erred  in  giving  the  following  instruction: 
•*If  you  find  from  the  evidence  that  the  defendant  caused  the  property  pledged 
to  him  to  be  offered  for  sale  at  public  auction,  but  without  notice,  and  if  at 
such  sale  the  property  was  bid  in  by  the  defendant  for  fair  market  prices,  and 
that  higher  prices  were  not  obtainable  at  the  time  and  place  of  sale,  and  if 
you  further  find  that  the  plaintiff,  upon  being  informed  of  such  sale,  made 
no  objection  thereto,  but  commenced  to  treat  with  the  defendant  for  the  pur- 
chase from  defendant  of  a  portion  of  the  property,  you  will  find  that  the  plain- 
tiff ratified  the  sale,  and  your  verdict  will  be  for  the  defendant."  The  argu- 
ment against  this  instruction  is  similar  to  that  against  the  preceding  one,  viz., 
that  ratification  is  a  fact,  and  that,  therefore,  it  is  improper  to  tell  the  jury 
that  they  should  infer  it  from  other  facts;  and  that,  if  this  were  not  so,  the 
facts  stated  in  the  instruction  were  not  sufficient  to  support  the  conclusion 
which  the  court  directed  the  jury  to  draw,  for  the  reason  that  the  element  of 
the  pledgeor's  knowledge  of  the  law  was  omitted.  But  we  think  the  instruc- 
tion was  proper.  It  is  perfectly  true  that  our  laws  do  not  permit  the  judge 
to  instruct  the  jury  as  to  what  inference  of  fact  they  are  to  draw.  But 
whether  or  not  a  particular  conception  is  of  a  "fact"  or  a  "conclusion  of  law" 
is  generally  a  matter  of  relation.  In  one  connection  a  word  or  phrase  may 
stand  for  a  fact,  while  in  another  the  same  word  or  phrase  may  designate  a 
conclusion  of  law.  Levins  v.  Rovegno,  71  Gal.  273, 12  Pac  Rep.  161;  Turner 
V.  White,  73  Cal.  300, 14  Pac.  Rep.  794.  And  although  a  finding  that  a  party 
"ratified"  a  given  transaction  might  in  some  cases  be  sufficient  as  a  finding 
of  fact,  yet  in  the  present  instance  all  that  we  understand  the  instruction  to 
mean,  and  all  that  the  jury  could  have  understood  from  It,  is  that,  if  they  be- 
lieved that  the  plaintiff  did  certain  things,  those  things  amounted  to  a  suffi- 
cient election  to  treat  the  sale  as  valid,  and  that  having  once  made  his  elec- 
tion he  was  bound  by  it.  The  sufficiency  of  the  election  was  a  matter  of  law, 
and  the  binding  force  of  it  was  a  matter  of  law.  Suppose  that  evidence  had 
been  introduced  to  the  effect  that  the  pledgeor  had  expressly  said  to  the 
pledgee:  "I  know  that  the  sale  was  invalid  because  no  public  notice  was 
given,  and  because  you  were  the  purchaser,  and  that  I  can  have  it  set  aside; 
but,  knowing  this,  I  elect  to  treat  it  as  valid,  and  hereby  ratify  and  confirm 
it."     AVe  think  that  in  such  case  there  could  be  no  doubt  but  that  it  would 
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have  been  proper  for  the  court  to  have  told  the  jury  that,  if  they  believed  that 
he  so  said,  there  was  a  sufficient  election  to  trent  the  sale  as  valid,  and  that 
he  could  not  afterwards  retract  it,  and  if  the  facts  enumerated  in  the  instruc- 
tion  were  of  equivalent  effect,  we  think  it  was  not  an  invasion  of  the  province 
of  the  jury  to  say  so. 

The  question,  then,  is  whether  the  facts  enumerated  in  the  instruction  were 
sufficient,  as  a  manifestation  of  the  pledgeor's  election,  to  treat  the  sale  as 
valid;  and  we  think  that  they  were.  It  is  to  be  observed  that  the  instruction 
does  not  put  a  case  of  mere  sHence  on  the  part  of  the  pledgeor.  It  is  possible 
that  mere  silence  (irrespective  of  lapse  of  time)  would  not  amount  to  an 
election  or  ratification.  But  here  there  was  something  more  than  silence. 
The  instruction  requires  not  only  that  there  should  be  a  failure  to  object,  but 
also  that  he  should  have  commenced  to  treat  with  the  defendant  for  a  portion 
of  the  property.  If  he  did  this  with  knowledge  of  his  rights,  we  tliink  it 
was  sufficient.  It  was  not  necessary  that  the  ratification  should  have  a  con- 
sideration or  the  elements  necessary  to  make  a  new  contract.  Hill  v.  Fin-- 
igaut  62  Cal.  439.  In  Child  v.  Hugg^  41  Cal.  520,  the  pledgeor,  on  being 
presented  with  an  account  of  the  sale,  admitted  its  correctness,  and  "ap^ 
proved"  of  the  sale,  and  promised  to  pay  the  balance  due;  and  it  was  held  that 
these  things  constituted  a  ratification.  In  Treadwell  v.  Davis,  34  Cal.  605, 
a  pledge  of  property  by  one  who  had  no  right  to  do  so  wms  held  to  be  ratified 
by  the  owner's  saying,  when  informed  of  it,  that  *'he  was  glad  the  arrangement 
had  been  made."  In  Earle  v.  Qrant,  14  R.  !•  229,  after  an  invalid  sale,  th& 
pledgeor  was  present  with  the  pledgee  and  the  purchaser,  and  saw  the  pur- 
chaser pay  a  dollar  to  the  pledgee,  and  joined  with  them  in  drinking  in  cele- 
bration of  it;  and  it  was  held  that  these  circumstances  constituted  a  ratifica- 
tion. Possibly  there  would  have  been  no  ratification  if  the  pledgeor,  while 
offering  to  buy  the  property,  should  protest  against  the  sale,  although  offering 
to  buy  it  for  the  sake  of  peace.  But  that  question  does  not  arise;  for  the  in- 
strnction  requires,  not  only  that  the  pledgeor  should  have  commenced  to 
treat  for  the  purchase,  but  also  that  he  should  have  "made  no  objection"  to- 
the  sale. 

It  remains  to  be  considered  whether  the  pledgeor's  knowledge  of  the  law 
should  have  been  enumerated  as  one  of  the  elements  of  the  ratification .  There 
certainly  are  decisions  which  hold  that  knowledge  of  the  law  is  essential  to 
a  ratification.  See  King  v  Lagrange^  60  Cal.  332;  Cockerell  v.  Cholmeley,  1 
Buss.  &  M.  425.  And  for  the  purposes  of  this  case  we  shall  assume,  without 
deciding,  that  knowledge  of  the  law  was  necessary.  But  there  is  nothing  in 
the  record  to  show  that  the  pledgeor  did  not  know  the  law,  and  the  presump- 
tion is  that  he  did  know  it.  Now,  if  the  pledgeor  had  expressly  admitted  at 
the  trial  that  he  did  know  the  law  at  the  time  he  commenced  to  treat  for  the 
purchase  of  the  diamonds,  it  would  seem  to  be  clear  that  he  would  not  have 
been  injured  by  the  failure  to  enumerate  that  element  in  the  instruction;  and 
we  think  tiiat  the  un rebutted  presumption  has,  for  this  purpose,  the  sam& 
force  as  an  admission. 

3.  It  is  urged  that  the  court  erred  in  giving  the  following  instructions,  viz.: 
**A  conversion  of  personal  property  takes  place  whenever  one  person  assumes 
the  ownei*ship  or  control  of  another's  property,  in  contravention  and  against 
the  rights  of  such  other  person,  and  against  his  consent.  That  may  be  ira* 
plied."  "And  if  the  jury  find  from  the  evidence  that,  on  the  day  when  plain- 
tiff was  served  with  the  account  of  sale  by  the  defendant,  Finigan  assumed 
the  ownership  and  control  of  the  property  described  in  the  complaint,  and  de- 
nied Uiirs  right  or  title  to  the  same,  and  set  up  right  or  title  himself,  then 

you  will  find  that  the  conversion  of  the  property  took  place  on  said 

day  of  June,  1878,  or  whatever  day  it  was  that  the  account  of  sale  was  ren- 
dered to  him  by  Finigan,  if  you  find  the  conversion  took  place  at  all."  Tvvo" 
objections  are  made  to  these  instructions,  which  we  sliall  consider  separately^ 
v.l9p.no.l6— 32 
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(a)  It  is  said  that  they  ignore  the  pledgeor's  right  of  election ;  that  while  it 
is  true  that  the  pledgeor  could  liave  elected  to  treat  the  illegal  sale  as  a  con- 
version, vet  that  he  did  not  do  so,  but  elected  to  place  the  conversion  at  the 
time  of  the  formal  demand  and  refusal  on  the  7th  of  August.  There  are  au- 
thorities which  say  that  in  case  of  a  sale  like  the  one  involved  here,  where 
the  pledgee  is  the  purchaser,  there  is  no  conversion-  unless  the  pledgeor  elects 
to  treat  it  as  such,  (see  Bryan  v.  Baldwin,  52  N.  Y.  235 ;  Jones,  Pledges,  § 
571,)  and,  for  the  purposes  of  this  decision,  we  shall  assume  that  such  is  the 
law.  But  if  the  pledgeor's  story  is  to  be'  believed,  he  did  elect  to  treat  the 
sale  as  invalid  at  the  time  mentioned  in  the  instruction.  He  says  that  a  day 
or  so  after  the  sale  the  pledgee  gave  him  a  statement  of  account,  and  that 
he  then  "told  him  I  did  not  recognize  that  sale,  and  that  he  had  no  right  to 
sell  my  stocks  and  diamonds,  and  that  I  did  not  approve  of  It, "  and  that  he 
refused  to  buy  back  the  diamonds;  and  said:  **I  will  make  you  give  up  those 
diamonds  yet. "  This  seems  to  us  a  complete  disaffirmance  of  the  sale;  and  it 
is  so  cliaracterized  by  the  appellant's  counsel  himself,  for  he  said  on  the  oral 
argument,  with  reference  to  the  story  of  his  client:  ''He  swore  that  promptly 
on  the  presentation  of  this  account  *  *  *  he  repudiated  the  sale,  and 
said  he  would  make  him  give  back  his  property.  He  disaffirmed  it  then. 
*  *  *  He  disaffirmed  it  right  from  the  beginning."  If  he  did  elect  to 
disaffirm,  such  election  would  be  binding  upon  him.  He  could  not,  for  the 
purpose  of  increasing  thedainages,  afterwards  disaffirm  the  disaffirmance,  and 
elect  to  disaffirm  again  at  a  lat^  date.  His  right  to  the  highest  damages  de- 
pends, under  our  statute,  upon  his  prosecuting  the  action  with  reasonable 
diligence,  a  provision  wlilch  would  have  little  meaning  if  lie  could  move  the 
initial  point  along  to  suit  himself.  Now,  without  stopping  to  inquire  whether 
the  appellant  can  have  a  reversal  because  of  the  assumption  or  ignoring  of  a 
fact  which  he  himself  swore  to  upon  the  trial,  and  which  his  counsel  now  in- 
sists upon  as  the  truth,  we  do  not  think  there  was  any  prejudicial  error.  The 
ignoring  of  the  pledgeor^s  election  was,  in  effect,  an  assumption  of  its  exist- 
ence at  the  time  specified  in  the  instruction.  The  position  of  the  appellant 
in  this  regard  must  be,  in  effect,  that  it  ought  to  have  been  left  to  the  jury  to 
say  whether  or  not  there  was  an  election  to  disaffirm  at  the  time  stated  in  the 
instruction;  and  that,  if  it  had  been  so  left  to  them,  they  might  have  found 
(contrary  to  the  sworn  statement  of  appellant)  thnt  the  election  did  not  take 
place  at  that  time;  and  that  by  ignoring  it  altogether  the  court  in  effect  as- 
sumed that  it  did  occur  at  the  time  specified  in  the  instruction,  and  not  on 
the  7th  of  August.  But  the  assumption,  in  view  of  the  conceded  facts  of  the 
case,  was  in  favor  of  the  appellant.  As  has  been  stated  under  the  ground 
first  considered,  it  is  only  by  reason  of  the  election  to  disaffirbi,  sworn  to  by 
the  appellant,  that  the  court  could  not  declare,  as  a  matter  of  law,  that 
there  had  been  unreasonable  delay  in  making  the  election.  If  it  had  not  been 
for  that,  the  trial  court  could,  and  presumably  would,  have  .instructed  the 
jury  to  render  a  verdict  for  the  defendant  on  the  ground  of  unreasonable  delay 
in  making  the  election;  and  this  would  have  ended  the  case,  and  rendered 
errors  in  other  matters  immaterial.  In  other  words,  it  was  only  by  reason  of 
the  fact  assumed  in  the  instruction  that  the  appellant  coilld  get  to  the  jury 
at  all;  and  this  being  so,  we  think  that  the  assumption  of  that  fact  was  an 
assumption  in  his  favor,  and  that'  he  cannot  complain  of  it. 

(6)  It  is  said  that  the  judge  improperly  assumed  a  fact  when  he  charged 
that  "if  the  jury  find  from  the  evidence  that,  on  the  day  when  plaintiff  was 
served  with  the  account  of  sale  by  the  defendant,  Finigan  assumed, "  eXe,  The 
argument  is  that  this  assumes  that  the  plaintiff  "was  served  with  the  account 
of  sale  by  the  defendant."  But  the  plaintiff  admits  that  he  was  served  by 
the  defendant  with  a  statement  of  account.  This  fact  is  undisputed,  and 
hence  the  appellant  was  not  injured  by  its  assumption.  His  counsel,  who 
certainly  has  argued  the  case  with  zeal  and  ability,  says  that  the  instruction 
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does  not  refer  to  the  account  above  mentioned,  but  to  another  account,  which 
tlie  defendant  says  he  delivered  to  the  piaintiff ,  but  which  the  plaintiff  denies 
that  he  received.  We  are  by  no  means  certain  that  this  is  the  case,  or  that 
the  jury  so  understood  it.  But,  assuming  that  tiie  instruction  refers  to  the 
latter  accounti  there  was  nevertheless  no  injury,  for  the  two  accounts  are,  for 
all  purposes  which  are  mHterial  to  the  question  in  hand,  substantially  the 
same.  The  account  which  the  piaintiff  admits  that  he  received  from  the  de- 
fendant was  received  by  him  about  the  same  time  as  the  other;  and  it  in- 
formed him  (though  in  a  more  condensed  mode,)  that  the  securities  had  been 
sold,  the  date  of  the  sale,  and  the  price  they  brought.  This,  witli  what  he 
admits  that  the  defendant  told  him  at  the  time,  was  all  that  it  was  material 
for  him  to  know.  The  foregoing  disposes  also  of  what  Is  claimed  to  have 
been  a  similar  assumption  in  another  instruction. 

4.  It  is  argued  that  there  was  error  in  instructing  the  jury  that  the  pre- 
sumption as^to  the  measure  of  damages  established  by  section  8336  of  the 
Civil  Code  is  a  disputable  presumption.  We  do  not  find  it  neressary  to  de- 
termine this  question.  There  was  no  evidence  tending  to  rebut  the  presump- 
tion, (unless  the  evidence  going  to  defeat  the  plaintiff ^s  claim  altogether  be 
considered  such,  in  which  view  there  was.  of  course,  no  injury,)  and  no  ques- 
tion relating  to  it  was  submitted  to  the  jury.  The  instruction,  therefore,  was 
purely  abstract;  and,  in  view  of  all  the  circumstances  of  the  case«  we  do  not 
see  how  it  could  have  misled  the  jury.  The  assignments  as  to  the  admissi- 
bility of  evidence  were  not  pressed  at  the  oral  argument,  and  we  do  not  think 
they  require  special  notice. 

Upon  the  whole  record  we  see  no  prejudicial  error,  and  the  order  appealed 
from  is  therefore  affirmed. 


(77  Cal.  279) 

McDonald  v.  Huff.    {No.  11,064.) 
(Supreme  Court  of  California,    October  24, 1888.) 

V  Vbndob  astd  Vendke— Contract— Dblivebt  of  Deed. 

A  mortgagor  agreed  in  writing  to  execute  a  deed  to  the  mortgagee,  and  leave  it 
in  escrow,  to  be  delivered  on  default  by  him  in  paying  an  agreea  sum  less  than  the 
amount  due.  provided  the  mortgagee  gave  a  receipt  in  full.  The  deed  was  accord- 
ingly left  with  a  third  person.  Default  was  made,  out  the  mortgagor  demanded  the 
deed  back,  and.  thougn  he  did  not  receive  it,  conveyed  to  another,  knowing  the 
facts.  The  holder  delivered  the  deed  to  the  mortgagee's  attorney,  who  executed  a 
receipt  of  all  demands  against  the  mortgagor.  Held,  that  this  delivery  and  accept- 
ance were  binding  on  the  mortgagor,  and  his  grantee  took  no  title. 

2.  Same— Effect  of  Delay. 

The  mortgagor  cannot  complain  that  the  delivery  and  release  did  not  take  place 
till  after  the  time  provided  in  the  agreement. 

In  bank.  On  rehearing.  For  opinion  on  hearing  in  department  1  and 
statement  of  case,  see  18  Pac.  Rep.  243. 

Arcfier  A  Botoden  and  S,  0.  Houghton^  for  appellant.  S.  M.  Buck,  for 
respondent. 

Works,  J.  This  cause  was  heard  in  department  1,  and  reversed.  A  re- 
hearing was  granted.  Upon  a  careful  consideration  of  tlie  questions  pre- 
sented, and  more  fully  argued  at  t)ie  hearing  in  bank,  we  are  of  the  opinion 
that  the  judgment  in  department  should  not  stand  as  the  judgment  of  the 
court.  The  deed  from  the  appellant,  Huff,  to  respondent  was,  in  the  hands 
of  R.  n.  McDonald,  an  escrow.  Cannon  v.  Hundley,  72  Cal.  183,  140,  13  Pac. 
Rep.  316;  Schmidt  v.  Deegan,  (Wis.)  34  N.  W.  Rep.  83.  And,  being  so,  it 
could  not  be  revoked  by  the  appellant.  Cannon  v.  Handley,  supra;  Knopf 
V.  Hansenf  (Minn.)  33  N.  W.  Rep.  781.  The  depositary  was  not  the  agent' 
of  the  vendor  alone,  but  of  both  parties,  and,  as  such,  was  bound  to  deliver 
the  instrument  on  performance  of  the  condition  provided  for  in  the  contract 
under  which  he  held  it.    Cannon  v.  Handley,  supra;  Shirley  v.  Ayrea,  14 
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Ohio,  307;  Schmidt  v.Deegan^  supra.  Here  were  two  written  instranients, 
signed  by  the  appellant,  Huff, — one  an  agreement  to  convey  on  certain  condi- 
tions, whicli  was  fully  executed  by  delivery  to  the  depositary;  the  other  a  deed, 
made  in  pursuance  of  the  agreement,  and  to  become  operative  upon  the  hap- 
pening of  the  conditions  set  forth  in  said  agreement,  and  itstlelivery  by  the 
depositary  to  the  respondent.  The  first  of  these  was  binding  upon  the  appel- 
lant from  its  delivery  to  the  depositary,  without  the  signature  of  respondent, 
or  any  contract  in  writing  from  him.  Code  Civil  Proc.  §  1973;  Civil  Code,  g 
1624;  Rutenherg  v.  Main,  47  Cal.  213,  219;  Vaasaidt  v.  Edwards,  43  Cal. 
458,  464;  Mosa  -v.  Atkinson,  44  Cal.  4.  And  the  respondent,  having  agreed, 
verbally,  to  the  terras  of  such  written  agreement  to  convey,  was  thereby  es- 
topped to  enforce  the  collection  of  his  debt  until  the  time  fixed  for  the  pay- 
ment of  the  money  in  pursuance  thereof,  or,  in  default  of  such  payment,  the 
delivery  of  the  deed.  Vassault  v.  Edwards,  supra;  Cagger  v.  Lansing,  hi 
Barb.  421,  424;  Worrall  v.  Munn,  5  N.  Y.  229;  1  Reed,.  Spec.  Perf.  §  365: 
Schmidt  v.  Deegan,  supra.  The  findings  of  the  court  below  show  an  accept- 
ance of  the  deed  by  the  attorney  of  the  respondent,  and  that  he,  by  his  agent 
and  attorney,  duly  executed  a  receipt  in  full  of  all  demands  against  the  de- 
fendant, Huff,  and  deposited  the  same  with  the  depositary  for  his  use.  This 
shows  a  sulficient  delivery  and  acceptance  of  the  deed,  and  release  of  the  in- 
debtedness. The  fact  that  such  delivery  and  release  did  not  take  place  until 
after  the  time  provided  in  the  agreenient  is  immaterial.  Certainly  it  is  not  a 
matter  about  which  the  appellants  should  be  heard  to  complain  under  the  cir- 
cumstances of  this  case.  The  title  to  the  property  in  controversy  vested  in  the 
respondent  by  the  delivery  of  the  deed  to  him,  and,  as  the  court  finds  that  the 
appellant  Herrick  took  his  deed  with  full  knowledge  of  all  the  facts,  he  ob- 
tained no  title.  As  against  him  the  deed  from  the  defendant,  Huff,  to  the 
plaintiff  must  be  held  to  have  taken  effect  at  the  date  of  the  contract  author- 
izing its  delivery.    The  judgment  and  order  denying  a  new  trial  are  afiirmed. 

We  concur:    Searls,  0.  J. ;  McFarland,  J. ;  Patersok ,  J, ;  Sharpstein, 
J.;  Thounton,  J. 


Ex  parte  FoNa  Yen  Yon.    (No.  20,475.) 

{Supreme  Court  of  California.    October  27, 1888.) 

In  bank.    Appeal  from  superior  court,  Yuba  county;  Phil.  W.  Eetser, 
Judge. 
Application  of  Fong  Yen  Yon  for  writ  of  Jiaheas  corpus. 
Frank  M,  Stone,  for  petitioner.     E.  A.  Forbes,  Dist.  Atty.,  for  respondent. 

Per  Curiam.  The  writ  of  habeas  corpus  is  discharged,  and  petitioner  re- 
manded upon  authority  of  Ex  parte  Ah  Men,  ante,  380,  (Ko.  20,442,  filed 
October  20. 1888.) 

(77  Cal.  291)  " 

Carpenter  o.  Superior  Court  of  San  Joaquin  County.    (Kg.  12,395.) 

(Supreme  Court  of  California.    October  27, 1888.) 
Certiorabi— Answer— Judgment  on  Plbadinos. 

Where  on  demurrer  to  a  petition  for  certiorari  it  is  decided  that  the  appointment 
of  a  guardian  od  litem  for  minor  parties  is  not  necessary  to  the  validity  of  a  judg- 
ment in  a  will  contest,  an  answer  that  defendant  court  set  aside  such  judgment 
for  the  reason  that  no  guardian  had  been  appointed  for  the  minors,  presents  no  ma- 
terial question  of  fact,  and  the  petitioners  are  entitled  to  judgment  on  the  pleadings. 

In  bank.    Petition  for  writ  of  review.    Motion  for  judgment  on  pleadings. 

This  petition  was  filed  by  Abel  F.  Carpenter  and  others  for  the  purpose  of 
having  reviewed  the  action  pf  the  superior  court  of  San  Joaquin  county,  J. 
G.  SwxNERTON,  Judge,  in  the  matter  of  tlie  estiite  of  Charles  W.  Carpenter, 
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deceaaed.  The  will  of  said  Carpenter  was  contested,  the  jury  found  against 
its  validity,  and  the  superior  conrt  entered  judgment  accordingly.  A  motion 
for  a  new  trial  was  made  and  denied.  Afterwards  a  motion  was  made  by  cer- 
tain minors  to  have  the  judgment  set  aside,  mainly  on  the  ground  that  they 
had  not  been  represented  by  a  guardian  ad  litem.  This  motion  the  court 
granted,  and  it  is  to  review  this  action  of  the  superior  court  that  the  writ  is 
applied  for.  Defendant  filed  a  demurrer  to  the  petition,  which  was  over- 
ruled, the  decision  therein  being  reported  ante^  174.  Thereupon  an  answer 
was  tiled,  and  the  present  motion  is  for  judgment  on  the  pleadings. 

Sawyer  *  Burnett,  for  petitionera.  Carter  cfe  Smith  and  5.  D.  Woods,  for 
respondent. 

Works,  J.  The  questions  of  law  arising  in  this  case  were  fully  presented 
by  a  demurrer  to  the  petition,  and  determined  in  favor  of  tiie  petitioner.  The 
respondent  has  filed  an  answer,  and  the  petitioners  move  for  judgment  on  the 
pleadings  on  the  ground  that  *Mt  appears  from  tlie  pleadings  that  petitioners 
are  entitled  to  tlie  relief  asked  for  in  the  petition."  The  answer  is  that  the 
order  mentioned  in  the  petition,  v.icating  and  setting  aside  the  verdict  and 
judgment  mentioned  and  set  forth  in  said  petition,  was  made,  given,  and 
entered,  "because  the  minors  described  in  said  petition  were  not  and  had  not 
been  represented  in  the  matter  of  the  contest  to  revoke  tlie  probate  of  the  will 
of  said  C.  W.  Carpenter,  deceased,  in  that  no  guardian  ad  litem  has  or  had 
been  appointed  to  appear  for  and  defend  for  said  minors  in  the  matter  of  said 
contest,  and  that  by  reason  of  the  said  failure  to  appoint  said  guardian  ad 
litem  for  said  minors  the  said  verdict  and  judgment  was  irregular  and  void." 
The  petition  states  the  facts  showing  how  and  by  whom  the  minors  appeared 
and  were  represented.  This  petition  was  held  to  show  that  the  minors  were 
so  represented  that  the  judgment  rendered  was  binding  upon  them,  and  the 
order  vacating  it  was  not  effective.  It  was  expressly  held  that  the  appoint- 
ment of  a  guardian  ad  litem  was  unnecessary  to  the  validity  of  the  judgment. 
This  being  true,  the  answer  presents  no  material  fact  to  be  tried,  and  the 
motion  for  judgment  on  the  pleadings  in  favor  of  the  petitioners  should  be  al- 
lowed.   It  is  so  ordered. 

We  concur:  Seakls,  C.  J.;  McFarland,  J.;  Siiarpstein,  J.;  Thorn- 
ton, J. 


(11  Colo.  511) 

Thomas  v.  Colorado  Nat.  Bank. 
(Supreme  Court  of  Colorado^    October  16, 1888.) 

1.  Wbits— Service— Rbtubn. 

Under  Code  Civil  Proc.  Colo.  1888.  §  89,  providing  that  a  anmrnons  shall  be  served 
by  the  sheriff  of  the  county  where  defendant  is  found,  or  by  his  deputy,  and  that  it 
snaU  be  returned,  with  the  certificate  of  the  officer  of  the  service,  to  the  office  from 
which  it  issued ;  and  section  47,  providing  that  such  certificate  shall  be  proof  of 
service, — a  return  dated  at  the  office  of  the  sheriff  of  the  county  of  defendant's 
residence,  stating  that  the  summons  was  served  personally  by  delivering  a  copy  to 
defendant,  and  signed  by  the  sheriff,  by  his  deputy,  is  sufficient. 

%.  Venue  in  Civil  Cases— Action  on  Note— Residence  op  Plaiktipp. 

Under  Code  Civil  Proc.  Colo.  1883,  which,  after  providing  for  the  place  of  bring- 
ing actions,  not  mentioning  notes,  provides,  in  section  28,  that  in  all  other  cases  the 
action  shall  be  tried  in  the  county  in  which  either  plaintiff  or  defendant  resides,  and 
that  actions  on  notes  may  be  tried  in  the  county  where  made  i>ayable,  an  action  on 
a  note  may  be  brought  in  the  county  of  plaintiff-s  residence,  though  aafendant  re- 
sides, and  the  note  is  made  payable,  in  another  j  and  defendant,  having  elected  to 
stand  on  his  assertion  that  the  court  is  without  jurisdiction,  is  in  default,  and  judg- 
ment may  be  entered  against  him. 

Commissioners'  decision.     Appeal  from  Arapahoe  county  court. 
This  was  an  action  by  the  appellee,  Colorado  National  Bank,  resident  of 
Arapahoe  county,  against  the  appellant,  Theodore  H.  Thomas,  resident  of 
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Gunnison  county,  upon  a  promissory  note  made  and  delivei-ed  at  Gunnison, 
April  18,  1884,  whereby  the  appellant,  for  value  received,  promised  to  pay  to 
the  order  of  Struby,  Estabrook  &  Co.,  in  90  days  thereafter,  at  the  Iron  Na- 
tional Bank,  in  Gunnison,  the  sum  of  $500,  with  interest  from  date  at  the 
rat«  of  12  per  cent,  per  annum,  and  10  per  cent,  as  attorney's  fees,  if  suit 
should  be  instituted  thereon;  which  note  had  been  duly  indorsed  to  the  appel- 
lee. The  complaint  was  filed  in  the  said  county  court  of  Arapahoe  county. 
July  30, 1884,  and  summons  then  issued.  The  return  thereon  was  as  follows: 
**8tat€  of  Colorado,  Gunnison  County — ss,  : 

"Office  of  the  Sheriff  of  8\id  County,  Gunnison,  August  1, 1884; 

"I  do  hereby  certify  that  I  received  the  within  summons  on  the  1st  day  of 
August,  A.  B.  1884,  and  personally  served  the  same  on  the  1st  day  of  Au- 
gust, A.  B.  1884,  by  delivering  a  copy  of  said  summons  to  the  within  named 
defendant,  Theodore  H.  Tliomas,  personally,  at  West  Gunnison,  in  said  county. 

"C.  W.  Shores,  Sheriff, 

"By  John  F.  Hai.l,  Beputy." 

On  September  8, 1884,  the  said  appellant  appeared  by  counsel  specially,  and 
moved  the  court  to  quash  the  summons,  for  reasons  stated  as  follows:  '^ First, 
because  the  said  summons  was  not  issued  to  the  county,  nor  to  the  sheriff  of 
the  county,  in  whicli  the  defendant  was  served  or  resided ;  secondf  because  it 
does  not  appear  from  the  summons,  nor  the  return  thereon,  that  0.  W.  Shores 
was,  at  the  time  the  same  purports  to  have  been  served,  the  duly-qualified 
sheriff  of  Gunnison  county;  third,  because  the  summons,  as  well  as  the  re- 
turn thereon,  are  each  insufficient  and  illegal,  and  give  the  court  no  jurisdic- 
tion over  the  defendant;  fourth,  because  this  court  has  no  jurisdiction  over 
this  defendant,  nor  over  the  subject-matter  of  the  supposed  s\x\t;  fifth,  be- 
ciiuse  it  appears  from  the  complaint  that  the  said  action  is  based  upon  a  prom- 
issory note  which  was  executed  at  Gunnison,  Colo.,  and  specially  made  paya- 
ble at  the  Iron  National  Bank  of  Gunnison,  Gunnison  county,  Colo.;  sixth, 
because  it  appears  from  the  return  on  said  summons  that  the  said  summons 
was  served  on  defendant  in  Gunnison  county,  state  of  Colorado,  by  one  Hall, 
claiming  to  act  as  deputy-sheriff  of  one  C.  VV.  Shores,  without  the  jurisdic- 
tion of  this  court,  and  not  within  the  county  of  Arapahoe;  setfenth,  because 
it  appears  from  the  affidavit  of  the  defendant,  hereto  attached,  that  the  said 
defendant  is  now,  and  was  at  the  time  of  the  supposed  service  of  said  sum- 
mons, and  the  commencement  of  this  action,  a  resident  of  Gunnison  county, 
state  of  Colorado.'*  Hearing  was  had  thereon,  Becember  5,  1884,  and  the 
court  denied  the  motion,  and  adjudged  as  follows:  "Now,  on  this  day,  this 
cause  coming  on  to  be  heard  upon  the  motion  of  defendant  to  quash  the  sum- 
mons and  dismiss  this  cause,  it  is  argued  by  counsel, — Messrs.  Bartels  &  Blood, 
for  said  plaintiff;  Messrs.  Bawson  &  Lipscomb,  for  said  defendant, — ^specially; 
at  the  conclusion  of  which,  and  the  court  being  fully  advised  in  the  premises, 
it  is  considered  by  the  court  that  the  said  motion  be,  and  it  is  hereby,  over- 
ruled; and  thereupon  defendant  says  he  will  file  no  appe^irance,  but  will  stand 
by  his  motion ;  and  on  the  motion  of  said  plaintiff  the  default  of  said  defend- 
ant, for  failure  to  file  an  answer  or  demurrer  to  plaintiff's  complaint,  it  is 
hereby  entered  according  to  law,  and  it  is  ordered  that  judgment  be  entered 
herein  in  favor  of  said  plaintiff,  and  against  defendant,  in  the  sum  of  #587.50. 
Whereupon  it  is  ordered  and  adjudged  and  decreed  by  the  court  that  the  plain- 
tiff have  and  recover  of  said  Theodore  H.  Thomas,  the  said  defendant,  the 
sum  of  $587.50,  together  with  its  costs  in  this  behalf  incurred,  to  be  taxed, 
and  that  execution  issue  therefor." 

Thomas  &  Thomas,  for  appellant.     Bartels  <&  Blood,  for  appellee. 

Stallcuf,  C,  {after  stating  the  facts  as  above,)  It  is  assigned  and  ar- 
gued here  that  the  court  erred  in  denying  the  motion  to  quash  the  summons, 
and  in  entertaining  jurisdiction  of  the  case,  because  the  said  summons  was 
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not  issued  to  the  county,  nor  to  tfaesberifC  of  the  county  in  which  the  defend- 
ant was  served ;  because  it  does  not  appear  from  the  summons,  nor  the  return 
thereon,  that  C.  W.  Shores  was,  at  the  tim^e  the  same  purports  to  have  been 
served,  the  duly-qualified  sherifiF  of  Gunnison  county;  because  the  contract 
W}is  made  payable  in  Gunnison  county,  and  that  the  defendant  was  resident 
there;  and  that  the  court  erred  in  giving  and  entering  judgment  without  evi- 
dence. Section  34  of  our  Code  of  Civil  Procedure  (1883)  provides  that  the 
summons  shall  be  issued  under  the  seal  of  the  court,  and  directed  to  the  de- 
fendant. Section  36  provides  that  the  time  in  which  the  summons  shall  re- 
quire the  defendant  to  answer  the  complaint  shall  be  as  follows:  (1)  If  the 
defendant  is  served  within  the  county  in  which  the  action  is  brought,  10  days; 
(2)  if  the  defendant  is  served  out  of  the  county,  but  in  the  district  in  which 
the  action  is  brought,  20  days;  (3)  for  all  other  cases,  40  days.  Section  39 
provides,  inter  alia^  that  the  summons  shall  be  served  by  the  sheriff  of  the 
county  where  the  defendant  is  found,  or  by  his  deputy,  and  that  it  shall  be 
returned,  with  the  certificate  of  the  officer  of  its  service,  to  the  office  of  the 
clerk  from  which  the  summons  issued;  and  section  47  provides  that  such  cer- 
tificate shall  be  proof  of  service.  The  service  of  the  summons  appears  to  be 
in  accord  with  these  provisions.  Section  28  (24)  provides  that,  "In  all  other 
cases,  the  action  shall  be  tried  in  the  county  in  which  the  defendants  or  any 
of  them  may  reside,  or  where  the  plaintiff  resides.  *  *  *  Actions  upon 
contracts  may  be  tried  in  the  county  in  which  the  contract  was  to  be  performed; 
actions  upon  notes  or  bills  of  excliange,  in  the  county  where  the  same  are 
made  payable."  This  section  has  been  construed  by  this  court  in  the  case  of 
Law  V.  Brinker,  6  Colo.  556,  to  the  effect  that,  in  actions  upon  notes  or  bills 
of  exchange,  the  plaintiff  may  bring  the  same  in  the  county  of  his  residence. 
We  conclude  that  the  appellee,  who  was  plaintiff  below,  had  the  right  to  bring 
this  action  in  the  said  county  court  of  Arapahoe  county,  and  that  the  said 
court  accordingly  had  jurisdiction  thereof.  The  appellant  having  elected  to 
stand  by  his  assertion  that  the  court  was  without  jurisdiction  in  the  premises, 
to  which  question  his  appearance  was  specially  limited,  and  having  declined 
to  plead  to  the  complaint,  the  court  was  warranted  in  proceeding  with  the 
case  the  same  as  if  there  had  never  been  any  appearance  for  appellant.  Gra- 
ham  V.  Spencer^  14  Fed.  Rep.  603,  606,  607.  The  appellant  was  in  default, 
and  the  complaint  stood  confessed.  The  judgment  given  and  entered  bein^ 
for  a  liquidated  amount,  ascertainable  from  the  terms  of  the  contract  set  forth, 
and  in  accord  with  the  terms  thereof  as  set  forth  in  the  complaint,  and  stated 
in  the  summons,  was  properly  given  and  entered  without  further  or  different 
evidence.    Sections  37, 149,  Code  1883.    The  judgment  should  be  affirmed. 

Rising  and  De  France.  CC,  concur. 

Feb  Curiam.    For  the  reatons  assigned  in  the  foregoing  opinion  the  judg- 
ment of  the  court  below  is  affirmed. 


(11  Colo. 

Pennington  t).  MoNally. 

(Supreme  Cov/rt  of  Colorado,    October  26, 1888.) 

1.  AppEAir— Prom  Inpjsrior  Court—Bond— Time  or  Filing. 

Under  Gen.  St.  Colo.  S  499,  providing  that,  where  the  judgment  rendered  in  the 
county  court  shall  have  been  for  the  payment  of  money,  the  party  desiring  an  ap- 
peal to  the  distriot  court  ^shaU,  within  a  reasonable  time,  to  be  fixed  by  the  court, 
give  good  and  sufficient  bond  "  in  double  the  amount  of  such  judgment,  to  be  duly  ap- 
proved, where  the  time  fixed  by  the  court  expires  before  the  bond  is  filed  the  court 
may,  at  any  time  within  the  same  term,  extend  the  time  for  filing  the  bond. 
9.  Same— Notice— Presumption. 

Where  the  record  is  silent  as  to  whether  the  appellee  had  notice  of  the  applica- 
tion to  the  county  court  for  an  order  extending  the  time  within  which  to  file  the  ap- 
«  peal-bond,  it  will  not  be  presumed  that  no  notice  was  given  of  such  application. 
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Commissioners*  decision.    Error  to  distiict  court,  La  Plata  county. 

John  McNally,  plaintiff  below,  commenced  his  action  in  the  county  court. 
A  jury  trial  was  had,  and  verdict  against  John  L.  Pennington,  plaintiff  in 
error,  and  judgment  was  given  thereon  as  follows:  "Wlierefore,  by  virtue 
of  the  law,  and  by  reason  of  Ihe  premise  aforesaid,  it  is  ordered  and  ad- 
judged by  the  court  that  said  plaintiff  have  and  recover  from  said  defendant 
the  property  described  in  said  verdict,  if  a  return  can  be  had;  and  in  default 
thereof  the  value  of  said  property,  as  found  by  the  said  jury,  to- wit,  the  sum 
of  $400,  together  with  his  damages  for  the  wrongful  detention  of  said  property, 
as  found  by  said  jury,  in  the  sum  of  $200,  and  costs  of  said  suit,  to  be  taxed  at 
$127.40,  and  ten  days  allowed  defendants  to  appeal.  And  thereafter  the  fol- 
lowing was  entered  of  record  in  the  above  cause,  to- wit:  And  now,  on  this 
29th  day  of  November,  A.  D.  1882,  the  said  defendant,  J.  L.  Pennington, 
comes  into  court,  and  shows  that  he  was  prohibited  and  defeated  in  furnishing 
an  appeal-bond  in  the  above  case  within  the  ten  days,  and  asks  until  2  o'clock 
p.  M.  to-day  to  file  said  bond,  which  time  is  granted  by  the  court;  and,  coming 
in  at  2  o'clock  p.  m.,  and  filing  said  appeal-bond,  which  bond  is  approved  and 
filed  by  the  judge  of  this  court;  and  thereupon  it  is  ordered  by  the  court  that 
said  appeal  prayed  for  be  granted,  and  the  proceedings  and  papers  therein  be 
certified  to  the  district  court  of  said  La  Plata  county,  upon  the  payment  of  the 
costs  of  said  appeal  by  said  defendant,  J.  L.  Pennington."  A  transcript  was 
duly  filed  in  the  district  court,  whereupon  defendant  in  error  moved  for  dis- 
missal of  the  appeal,  for  the  reason  that  the  10  days  allowed  had  expired  be- 
fore the  filing  of  the  bond  for  appeal,  and  that  the  court  was  then  without 
jurisdiction  in  the  case,  so  that  the  said  order  extending  the  time  for  filing  the 
bond  for  appeal  was  of  no  effect.  The  district  court  sustained  the  motion, 
and  gave  judgment  of  dismissal,  to  reverse  which  this  writ  of  error  is  prose- 
cuted. 

/.  L,  Russell,  T.  A.  Green,  and  Patterson  dk  Thomas,  for  plaintiff  in  error. 
Markham  <&  Dillon,  for  defendant  in  error. 

Stallcup,  C,  {after  stating  the  facts  as  above.)    The  statute  under  which 
the  appeal  in  question  was  taken  provides  that  appeals  may  be  taken  from  all 
final  judgments  of  the  county  court  to  the  district  court;  that,  in  cases  where 
the  judgment  appealed  from  shall  have  been  rendered  for  the  payment  of  money, 
the  party  desiring  such  appeal  shall,  within  a  reasonable  time,  to  be  fixed  by 
the  court,  give  a  good  and  sufficient  bond  in  double  the  amount  of  such  judg- 
ment, to  be  approved  by  the  judge  or  clerk  of  said  court;  and  that  the  pro- 
ceedings in  the  district  court  upon  such  appeal  in  all  respects  shall  be  denoro. 
Sections  499, 500,  Gen.  St.    From  the  record  here,  it  seems  that  some  order  for  au 
appeal  had  been  applied  for  at  the  time  the  judgment  was  given.    It  is  argued 
here  for  defendant  in  error  that  the  time  within  which  to  file  the  bond  for  ap- 
pend had  been  fixed,  by  the  order  then  made,  at  10  days,  and  that  therein  the 
court  had  exhausted  its  power  touching  the  appeal.     We  do  not  think  tliat  the 
power  of  the  court  in  this  regard  was  thereby  exhausted  or  terminated.    It 
appears  that  both  the  orders  made  by  the  county  court  touching  the  appeal 
were  made  during  the  term.     By  the  statute,  the  county  court  was  vested 
with  the  power  to  fix  a  reasonable  time  in  which  to  file  the  bond  for  appeal  to 
the  district  court.     That  power  could  be  exercised  at  any  time  during  the  term. 
McFarland  v.  McFarla nd,  4  Brad  w.  157 ;  Borden  v.  HoiLston,  2  Tex.  594.    By 
the  statute,  the  plaintiff  in  error  was  entitled  to  an  appetil  to  the  district  court 
by  filing  his  bond  therefor  within  the  time  fixed  by  the  county  court.     Gen- 
erally the  proceedings  of  courts  are  to  be  considered  in  fieri,  until  the  close 
of  the  term  at  which  they  were  rendered.     Hence  the  court  may  change  or 
modify  its  proceedings  in  order  to  promote  the  due  administration  of  justice, 
upon  proper  application  therefor  during  the  term.    Layman  v.  Gray  bill,  14 
Ind.  1G6;  IHx parte  Casey,  18  Fed.  Hep.  80;  Owe7i  v.  Goi7ig,  7  Colo.  85, 1  Pac. 
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Rep.  229.  It  is  argued  here  that,  as  the  record  is  silent  as  to  whether  the  de- 
fendant in  error  had  notice  of  the  application  made  to  the  county  court  for 
an,  order  fixing  longer  time  within  which  to  file  the  bond  for  appeal,  we 
should  conclude  that  no  notice  had  been  given  for  such  application ;  but  the 
decisions  of  this  court  are  to  the  contrary.  Martin  v.  Force,  3  Colo.  199; 
Qomer  v.  Chaffe*  5  Colo.  388;  Hughes  v.  Cummings,  7  Colo.  138,  2  Fac.  Rep. 
289.  The  appeal  appears  to  have  been  duly  taken  from  the  county  court,  and 
the  district  court  erred  in  dismissing  the  same.  The  judgment  should  be  re- 
versed. 

De  FiiANCE  and  Rising,  CC,  concur. 

Per  Curiam.    For  the  reastms  assigned  in  the  foregoing  opinion  the  judg- 
ment of  the  court  below  is  reversed. 


(U  Colo.  660)  Q^^^  ^    CA8TELLO. 

{Supreme  Court  of  Colorado.    October  96, 1888.) 

L  Salb— Co:siDiTiONAL  Salb— Lease  of  Piano. 

A  written  contract  stipulating  for  a  lease  of  personal  property,  valued  at  a  fixed 
sum,  with  an  agreement  for  monthly  payments  therefor;  the  provisions  that  if  the 
lessee  should  be  in  default  thereof  she  wotild  return  it,  or  pay  interest  on  the  de- 
ferred installments,  at  the  owner's  option:  that  the  property  should  not  be  removed 
from  the  premises ;  and  that  no  agreement  of  sale  should  be  implied,  and  that  no 
sale  of  it  should  be  valid,  without  the  owner's  receipt,  is  to  be  construed  as  a  con- 
ditional sale,  and  not  a  chattel  mortgage.^ 
2.  Samb-^Purcoaser  with  Notice. 

The  owner  can  recover  such  property  from  a  vendee  of  the  purchaser  under  such 
contract,  having  knowledge  of  the  non-compliance  with  the  terms  and  conditions 
thereof. 
De  France,  C,  dissenting. 

Commissioners'  decision.     Appeal  from  San  Juan  county  court. 

The  appellant,  Philip  Gerow,  was  plaintiff  below,  and  brought  this  action 
against  the  appellee,  Nellie  Castello,  to  recover  the  possession  of  a  piano  or 
its  value.  The  action  was  tried  to  the  court  upon  the  following  agreed  state- 
ment of  facts:  "It  is  stipulated  between  the  respective  parties  hereto  that  the 
facts  of  this  case  are  as  follows,  and  that  this  suit  be  tried  by  the  court  with- 
out a  jury  upon  such  statement;  that  is  to  say:  (1)  That  in  the  town  of  Sil- 
verton,  Colo.,  on  the  28th  day  of  April,  1883,  one  Carrie  Fetter,  of  said  town, 
took  into  her  possession  a  certain  piano,  described  as  an  upright,  marked 
•  Lyon  &  Healy,  Chicago,  No.  7,279.'  and  of  the  value  of  $300,  from  Philip 
Gerow,  the  plaintiff,  under  and  by  virtue  of  the  following  agreement,  and 
the  terms  and  conditions  therein,  which  instrument  was  by  them  both  duly 
signed;  which  agreement  is  in  the  words  and  figures  following,  to-wit: 
"  *  Lease  of  Piano-Forte. 

"  *  This  is  to  certify  that  I,  Carrie  Fetter,  have  this  day  leased  of  Philip 
Gerow,  of  Silverton,  San  .luan  Co.,  Colo.,  an  upright  piano,  marked  "Lyon  & 
Healy»  Chicago,  No.  7,279,"  valued  at  three  hundred  dollars  in  U.  S.  currency, 
subject  to  the  following  conditions,  to-wit:  (1)  Fifty  dollars  ($bO)  to  be  paid 
by  me  to  Philip  Gerow  on  April  28. 1883;  and  fifty  dollars  ($50)  to  be  paid  on 
the  28th  day  of  each  month  thereafter  for  five  (5)  months;  with  interest  on 
regular  deferred  payments  at  the  rate  of  one  and  a  half  (IJ)  per  cent,  per 
month.  (2)  And,  should  I  fail  to  make  any  of  the  above  payments  as  speci- 
fied, I  hereby  agree  to  surrender  and  return  said  piano-forte  to  Philip  Gerow 

*  As  to  when  a  transaction  will  be  considered  a  conditional  sale,  and  when  a  mort- 
gage, see  McComb  v.  Donald's  Adm'r,  (Va.)  5  S.  E.  Rep.  558,  and  note?  Baldwin  v. 
( -row,  (Ky.)  7  S.  W.  Rep.  146,  and  note;  Harness  Co.  v.  Schoelkopf,  (Tex.)  9  S.  W.  Rep. 
888. 
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in  as  good  condition  as  when  received,  customary  wear  and  tear  by  careful 
usafi:e  excepted:  provided,  that  if  I  am  not  required  to  surrender  said  piano- 
forte at  once,  upon  a  failure  to  make  any  payments  when  due,  I  agree  to  pay 
to  said  Philip  Gerow  1^  per  cent,  per  month  on  such  deferred  payments  until 
paid.  (3)  And  I  further  agree  that  said  piano-forte  shall  not  be  removed 
from  the  premises  known  as  "557,"  (in  the  town  of  Sllverton,  Colorado,  now 
occupied  by  Carrie  Fetter,  for  any  purpose  or  use  whatsoever,  removal  from 
danger  of  fire  excepted,)  without  the  consent  of  Philip  Gerow.  No  agree- 
ment of  sale  of  said  piano-forte  is  implied,  nor  shall  a  sale  or  purchase  of  it 
be  deemed  valid  without  a  written  receipt  from  said  Philip  Gerow  therefor. 
In  witness  whereof  I  have  set  my  hand,  in  Silverton, San  Juan  Co.,  Colorado, 
this  28th  day  of  April,  A.  D.  1883.  Philip  Gerow. 

"'Carrie  Fetter. 

"  'Witness  to  Gerow's  signature:    Thomas  Brown.' 

"Filing  on  Back  of  Agreement: 

"  '  No.  21,161.    Lease.    Philip  Gerow  to  Carrie  Fetter.    Piano. 

"  *  8tat€  of  Colorado,  County  of  JSan  Juan — es. :  1  hereby  certify  that  this 
instrument  was  filed  for  record  in  my  office  at  5:30  o'clock  p.  m.,  AprU  28, 
1883,  and  duly  recorded  in  book  62,  page  No.  239. 

"  'H.  B.  Adsit,  Recorder. 
« «  Thos.  Brown,  Deputy. 

"' Fees,  81.50.    Paid.' 

"(2)  That  said  Carrie  Fetter,  during  her  said  possession,  transferred,  sold, 
'  and  turned  over  said  piano  to  defendant  for  value,  and  left  the  country.  (3) 
That  said  Carrie  Fetter  was,  on  the  lat  day  of  September,  1883,  in  default  of 
the  payments  due  at  said  time,  the  sum  of  one  hundred  dollars  only  having 
been  paid  on  said  agreement,  the  same  being  the  first  two  payments.  (4) 
That  demand  was  duly  made  upon  the  defendant  by  plaintiff  previous  to  the 
bringing  of  this  suit,  and  a  refusal  by  defendant.  (5)  That  no  payments  of 
the  amounts  so  in  default  under  said  agreement  have  ever  been  made  to  plain- 
tiff. (6)  That  the  defendant,  at  the  time  of  her  purchase,  knew  of  the  nature 
and  character  of  the  title  which  the  said  Carrie  Fetter  at  the  time  had  to  said 
piano.  (7)  That  by  a  proper  construction  of  said  agreement  between  the 
plaintiff  and  the  said  Carrie  Fetter,  and  that  it  was  the  intention  and  under- 
standing of  said  parties,  that  the  said  Carrie  Fetter  would  be  entitled  to  a 
bill  of  sale  to  said  piano  upon  the  performance  by  her  of  the  conditions  of  said 
agreement."  > 

Gray  ds  Frazier,  for  appellant. 

BisiNG,  C,  (after  stating  the  facta  as  ahove,)  The  written  contract,  exe- 
cuted by  Gerow  and  Fetter,  is  not  a  chattel  mortgage,  or  a  substitute  for  one. 
None  of  the  requirements  of  the  law  regulating  the  execution  of  such  instru- 
ments were  observed  in  its  execution.  Lucas  v.  Campbell,  88  111.  447,  450. 
For  this  reason  the  provisions  of  the  chattel  mortgage  act  have  no  application 
to  this  case.  The  contract  shows  a  conditional  sale  of  the  piano  therein  men- 
tioned. Murch  V.  Wright,  46  111.  487;  Lucas  v.  Campbell,  88  111.  447.  Such 
conditional  sale  of  the  piano  gave  to  the  vendor  the  right  to  maintain  an  ac- 
tion against  said  vendee  for  the  recovery  of  the  possession  thereof  upon  her 
failure  to  comply  with  the  conditions  of  such  sale;  and  the  question  presented 
for  determination  is  whether  such  vendor  can  maintain  such  action  against 
a  purchaser  who  purchased  with  the  full  knowledge  of  the  nature  and  char- 
acter of  the  title  which  said  Fetter  had  at  the  time  of  such  purchase.  None 
but  &ona  j^de  purchasers  are  protected  against  the  claims  of  any  one  having 
an  interest  in  the  property  adverse  to  the  interest  of  the  vendor,  and,  if  a  pur- 
chaser purchases  with  notice  of  such  interest,  he  is  not  a  bonaflde  purchaser. 
Wade,  Notice,  gg  67. 71;  Ketchum  v.  WaUon,  24  111.  592;  McKee  v.  Mining  Co,, 
Q  Colo.  392,  395,  8  Pac.  Rep.  561.    Appellee  having  purchased  the  piano  with 
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full  knowledge  of  the  nature  and  character  of  her  vendor's  title  thereto,  and 
fraudulent  conduct  in  the  premises,  and  of  appellant's  Interest  in  the  property, 
cannot  bo  held  to  be  a  purchaser  in  good  faith,  so  as  to  protect  her  against  an 
action  brought  by  appellant  to  enforce  his  rights  and  to  protect  his  interest 
therein.    The  judgment  should  be  reveraed. 

Stallcup,  C,  concurs.    De  France,  C,  dissenting. 

Per  Curiam.    For  the  reasons  assigned  in  the  foregoing  opinion  the  judg* 
ment  of  the  court  below  is  reversed. 


(U  Colo.  655) 

Whitney  et  al,  v^  Teichfuss  et  cU. 
(Supreme  Court  of  Colorado.    October  96, 1888.) 

1.  Appeal— Revibw— Matters  not  Apparent  op  Record. 

An  assigned  error  that  the  court  erred  in  denying  a  motioh  to  strike  out  an 
amended  answer,  where  the  motion  to  strike  out.  and  the  exceptions  to  the  ruling 
of  the  court  thereon,  are  not  preserved  in  the  bill  of  exceptions,  wiil  not  be  consid- 
ered on  appeaL 

2.  CJosts— Taxation. 

It  appearing  that  ChafFee  county  was  by  act  Leg.  Colo.  Feb.  18,1888,  removed  from 
the  third  class  to  the  second  class,  heldj  that  the  portion  of  the  costs  of  a  suit  in  that 
county  accruing  after  February  13,  1883,  should  be  taxed  according  to  the  rates 
fixed  by  law  for  counties  of  the  second  class. 

Commissioners'  decision.    Error  to  district  court,  Cliaffee  county. 

This  action  was  one  in  support  of  an  adverse  claim  by  H.  L.  Whitney  et  al., 
plaintiffs  here,  who  were  plaintiffs  below,  claimants  of  the  Jenny  Hess  lode 
mining  claim,  against  W.  H.  Teichfuss  et  aL,  defendants,  claimants  of  the 
Dutchman  lode  mining  claim.  After  there  bad  been  two  trials  of  the  case, 
and  a  third  trial  ordered,  the  defendants  filed  an  amended  answer,  in  which 
certain  additional  allegations  were  made  showing  that  plaintiffs  had  failed  to 
do  certain  assessment  work  upon  the  Jenny  Hess  lode  claim,  and  had  forfeited 
their  rights  thereto,  and  thereby  were  without  any  right  to  the  premises  in 
controversy.  The  court  denied  a  motion  to  strike  out  this  amended  answer. 
The  plaintiffs  filed  their  replication  thereto,  whereupon  the  case  was  tried  the 
third  time.  Verdict  was  returned  for  the  defendants.  The  court  denied  a 
motion  for  a  new  trial,  and  gave  judgment  upon  the  verdict  for  defendants. 
Subsequently  plaintiffs  moved  for  a  relaxing  of  the  costs,  which  motion  was 
denied.    The  case  comes  here  upon  writ  of  error. 

T»  M,  S.  RhetU  If.  W.  ffobson,  and  M.  G.  Cage,  for  plaintiffs  in  error. 

Stallcup,  C,  {c^fter  stating  the  facts  as  above.)  There  is  no  bill  of  ex- 
ceptions of  anything  occurring  prior  to  said  motion  to  retax  costs.  The  evi- 
dence, the  motions  presented  at  the  trial,  and  the  exceptions  to  the  court's  de- 
cisions and  orders  thereon,  are  not  made  part  of  the  record.  The  errors  as- 
signed and  argued  here  are  that  the  court  erred  in  denying  the  motion  to 
strike  out  the  amended  answer,  and  in  denying  the  motion  to  retax  costs.  The 
motion  to  strike  out  the  said  amended  answer,  and  exceptions  to  the  ruling 
of  the  court  thereon,  not  being  preserved  in  a  bill  of  exceptions,  form  no  part 
of  the  record  proper  and  cannot  be  considered  here.  Section  412,  Code,  (1883;) 
Anderson,  v.  8loan,  1  Colo.  33;  Mori-is  v.  Angle,  42  Cal.  240;  Oraham  v.  Line- 
han,  1  Idaho,  780;  Fox  v.  West,  Id.  782;  Heacock  v.  Hosmer,  109  111.  245; 
Kibble  v.  Butler,  14  Smedes  &  M.  207;  Mining  Co.  v.  Kirtley,  8  Colo.  108,  5 
Pac.  Rep.  649. 

By  the  act.  to  fix  and  regulate  the  fees  chargeable  by  county  and  other  offi- 
cer8»  approved  February  18,  1881,  Chaffee  county  was  of  the  "third  class," 
and  30  remained  nntil  February  13, 1888;  when,  by  an  act  amendatory  thereof, 
Chaffee  county  was  placed  in  the  "second  class."    It  appears  by  the  bill  of 
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exceptions,  taken  upon  denying  the  motion  to  retax  costs,  that  all  the  coBts  in 
tliis  case  were  taxed  at  third-class  rates,  being  much  greater  in  amount  than 
if  taxed  at  second-class  rates.  The  proceeding  in  question  must  be  treated  as 
taking  place  before  final  judgment,  and  the  costs  as  finally  allowed  niust  be 
regarded  as  part  of  the  final  judgment.  Cord  v.  Southwell^  15  Wis.  211; 
Howard  v.  Richards,  2  Nev.  12y.  For  the  plaintiff  in  error  it  is  argued  tluit 
the  costs  accruing  alter  February  13,  1883,  should  have  been  taxed  at  second- 
class  rates.  We  tliink  this  position  of  counsel  is  well  taken,  and  that  the 
costs  accruing  after  February  13, 1883,  should  be  taxed  according  to  the  rates 
fixed  by  law  for  counties  of  the  second  class;  and  in  this  regai*d,  and  to  this 
extent,  the  judgment  should  be  modified. 

De  France  and  Rising,  CO.,  concur. 

Per  CuRiAii.  For  the  reasons  assigned  in  the  foregoing  opinion  the  judg- 
ment of  tiie  court  below  is  reversed,  and  the  cause  remanded,  with  directions 
that  the  judgment  be  entered  in  accordance  with  the  views  expressed  in  said 
opinion. 


(11  Colo.  551) 

LoNQMONT  Supply  Ditch  Co.  ©.  Coffman. 
{Supreme  Cowrt  of  Colorado.    October  26, 1888.) 

Corporations— Approval  of  Claims— Directors  Acting  Separately. 

Whece  the  uncontradicted  evidence  shows  that  claims  against  a  corporation 
were  approved  by  a  majority  of  the  board  of  directors,  acting  separately,  in  ac- 
cordance with  a  customary  usage,  this  must  be  held,  as  a  matter  of  law,  to  consti- 
tute a  sufficient  approval  in  the  absence  of  any  law  or  by-law  restricting  the  di- 
rectors to  a  different  mode. 

Commissioners'  decision.  Error  to  district  court,  Boulder  county, 
Tliis  was  an  action  by  the  Longraont  Supply  Ditch  Company  against  Enoch 
J.  Coffman  to  recover  the  value  of  stock,  and  a  sum  of  money  alleged  to  have 
been  fraudulently  appropriated  by  defendant  while  acting  as  plaintiff's  secre- 
tary and  treasurer.  There  was  a  verdict  and  judgment  for  defendant,  and 
plaintiff  brings  error. 

JDolloffd:  liittenhoitse,  for  plaintiff  in  error.  /,  2\  Kime^  for  defendant  in 
error. 

De  France,  C.  The  plaintiff  in  error,  a  corporation,  was  plaintiff  below, 
and  brought  this  action  in  the  county  court  of  Boulder  county  against  the  de- 
fendant, Coffman,  where  judgment  was  rendered  against  the  defendant.  The 
case  was  appealed  by  him  to  the  district  court  of  said  county,  where  a  trial  to 
a  jury  was  had,  and  a  verdict  returned,  and  judgment  rljndered  for  defendant. 
The  case  is  brought  here  by  writ  of  error. 

The  defendant  was  secretary  and  tre:isurer  of  the  plaintiff  from  March,  1881, 
until  April,  1884,  and  was  also  one  of  its  directors.  The  corporation  had  but 
three  directors.  Prior  to  the  period  above  named  it  had  adopted  certain  by- 
laws, which  were  in  force  during  such  period,  and  among  which  were  the 
following  sections:  "Section  3.  The  secretary  shall  keep  a  record  of  all  meet- 
ings of  the  company,  and  of  the  directors.  He  shall  collect  all  moneys  due 
the  company  by  assessment  or  otherwise,  and  pay  the  same  into  the  treasury. 
He  shall  be  the  custodian  of  the  books  and  papers  of  the  company,  and  shall 
countersign  all  orders  and  certificates  of  stock.  Sec.  4.  The  treasurer  sliall 
receive  all  moneys  of  the  company,  keep  a  correct  account  of  the  same,  and  pay 
them  out  only  upon  orders  of  the  president,  countersigned  by  the  secretary.'* 
"Sec.  7.  No  officer  of  the  company  shall  receive  any  compensation  for  services, 
except  for  time  and  labor  actually  spent  for  the  benefit  of  the  company,  and 
then  not  to  exceed  two  doUare  per  day,  and  to  be  audited  and  allowed  by  the 
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;  )oard  of  directors. "  The  complaint  charges  the  defendant  with  having  wrong- 
fully and  fraudulently  appropriated  certain  stock  and  money  of  the  plaintiff  to 
his  own  use  while  such  secretary  and  treasurer,  and  seeks  by  the  action  to  re- 
cover the  value  of  such  stock,  and  the  amount  of  the  money  so  appropriated. 
The  wrong  complained  of  consisted,  as  is  alleged,  in  the  defendant's  crediting 
himself  on  the  books  of  the  plaintiff  with  certain  claims  of  bis  own  against  it, 
and  in  applying  such  stock  and  money  in  payment  thereof,  without  such 
claims  being  regularly  audited  and  allowed  by  the  corporation.  By  his  answer 
the  defendant  denied  all  wrong  in  the  premises,  and  averred  the  justice  of 
these  several  claims,  and  also  averred  that  the  same  had  been  audited  and  al- 
lowed according  to  the  usual  practice  of  the  directors  in  such  cases.  The  evi- 
dence shows  that  such  claims  were  not  audited  or  passed  upon  at  any  regular 
meeting  of  the  board  of  directors,  but  that  they  had  been  approved  by  a  ma- 
jority of  the  directors,  acting  separately,  and  that  it  had  become  a  practice  of 
the  directors  to  allow  and  approve  bills  in  that  way.  There  were  three  separate 
claims  of  the  defendant  so  alleged  to  have  been  paid  by  him,  and  three  sepa- 
rate causes  of  action  stated  in  the  complaint,  corresponding  therewith.  Three 
instructions  were  asked  by  the  plaintiff,  one  relating  to  each  cause  of  action, 
based  solely  upon  the  proposition  that  the  plaintiff  was  entitled  to  recover, 
unless  such  claims  had  been  audited  and  allowed  by  the  board  of  directors. 
If  it  be  assumed  that  these  instructions  each  stated  correctly  an  abstract  legal 
principle,  yet,  in  view  of  the  facts,  there  was  nothing  upon  which  to  predicate 
their  announcement.  The  court  was  justified  in  assuming  as  facts  those 
things  wrhich  were  clearly  established  by  evidence,  and  upon  which  there  was 
absolutely  no  conflicting  testimony.  To  have  given  the  instructions  would 
have  tended  to  mislead  the  jury,  by  inviting  their  attention  to  something  that 
was  practically  out  of  the  case.  The  claims  of  officers  of  a  corporation  against 
it  should,  before  they  are  paid,  be  approved,  and  their  payment  authorized  by 
the  corporation.  Railroad  Co,  v.  Wood^  61  N.  H.  418.  But  what  consti- 
tutes a  sufficient  auditing  and  allowance  of  a  claim  is  a  question  of  law  for 
the  court.  The  evidence,  without  any  conflict  therein,  shows  that  these  claims 
were  approved  by  a  majority  of  the  board  of  directors,  in  accordance  with  a 
customary  usage  of  such  board  in  such  cases;  and  this  must  be  held  to  con- 
stitute a  sufficient  approval,  in  the  absence  of  any  law  or  by-law  restricting 
the  directors  to  a  different  mode.  Bank  v.  Railway  Co,,  80  Yt.  159.  The 
by-laws  of  plaintiff  do  not  designate  the  manner  in  which  claims  shall  be 
audited  and  allowed.  The  instructions  were  properly  refused.  For  the  same 
reasons,  there  was  no  error  in  the  instruction  given  which  states  the  law  con- 
cerning the  controversy  over  the  justice  of  defendant's  claims.  It  states  the 
law  correctly,  and,  while  it  ignores  the  question  of  the  approval  of  such 
claims,  yet  the  coui-t  was  justified  under  the  evidence  in  assuming  such  ap- 
proval, and  in  taking  that  question  from  the  jury.  As  there  wiis  no  fraud 
shown  by  the  testimony,  the  instruction  given  relating  to  fraud  had  no  ten- 
dency to  prejudice  the  plaintiff.  The  jury  found  by  their  verdict  that  the 
claims  of  the  defendant  were  just,  and,  while  the  evidence  is  somewhat  con- 
flicting, yet  we  think  it  fully  sustains  the  verdict.  The  judgment  should  be 
affirmed. 

Stallcup  and  Bising,  CC,  concur. 

Feb  Cttbiam.    For  the  reasons  assigned  in  the  foregoing  opinion  the  judg- 
ment of  the  court  below  is  affirmed. 
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(11  Colo.  568) 

Beokwith  et  al,  V,  Begkwith. 
(Sruprerne  Court  of  Colorado.    October  36, 1888.) 

1.  Costs—Right  to  Costs. 

Where  the  main  object  of  a  suit  was  to  restrain  the  threatened  sale  of  proper^ 
named  in  a  trust  deed,  and  for  an  accounting,  costs  may  be  awarded  the  plaintifl, 
he  being  the  successful  party. 

2.  Intbrest— Right  to  Compound  Intebbst. 

A  note  naming  the  rate  of  interest  at  3  per  cent,  per  month  was  indorsed  by  an 
agreement  to  pay  compound  interest  at  15  per  cent,  per  annum  on  a  sum  named  as 
the  amount  then  due.  This  sum  was  arrived  at  by  compounding  the  interest  quar- 
terly, without  the  knowiedge  of  plaintiff,  according  to  an  alleged  oral  agreement, 
whicn  plaintiff  denied.  In  an  accounting  the  judgment  was  for  the  amount  of  the 
note,  with  interest  at  2  per  cent,  per  month  to  the  date  of  the  indorsement,  and 
from  that  time  to  the  date  of  the  decree  at  15  per  cent,  per  annum.  Held  no  error, 
since  the  alleged  agreement  before  the  date  of  the  indorsement  for  compoundingthe 
interest  quarterly  was  without  effect,  under  Gen.  St.  Colo.  $  1708,  providing  that  a 
higher  rate  of  interest  than  10  per  cent,  may  be  lawful  and  enforced,  if  stipulated 
for  in  writing. 

Commissioners'  decision.    Error  to  district  court,  Boulder  county. 

George  L.  Beckwith,  the  defendant  in  error,  was  plaintiff  in  the  court  be- 
low. It  appears  from  the  transcript  of  record  that  the  plaintiff,  on  the  day 
of  the  date  thereof,  made  and  delivered  to  Gkorge  C.  Beck  with,  one  of  the  de- 
fendants below,  his  promissory  note,  for  money  loaned,  and  also  a  trust  deed 
on  real  estate  to  secure  the  same,  which  note  is  as  follows: 
"61,000.  Burlington,  Colorado,  June  8,  1871. 

"For  value  received,  seventeen  months  after  date.  I  promise  to  pay  to  George 
C.  Beck  with  or  order  the  sum  of  one  thousand  dollars,  ($1,000,)  with  interest 
at  the  rate  of  two  per  cent,  per  month  until  paid. 

"  Georoe  L.  Begkwith.  '* 

The  following  indorsements  appear  upon  said  note: 

"Interest  paid  on  within  up  to  March  5,  1873.  March  5, 1874,  received  on 
the  within  two  hundred  and  sixty-two  47-100  dollars  int.  on  the  within  note, 
to  March  5,  1874.  In  consideration  of  extending  the  payment  of  the  within 
note  twelve  months  from  the  date  hereof,  I  hereby  agree  to  pay  interest  on 
the  balance  now  due,  to- wit,  $1,652,  on  the  within  note,  from  date  until  paid, 
at  fifteen  per  cent,  per  annum  from  date  until  paid;  interest  to  be  paid  when 
principal  comes  due,  interest  on  interest.    Jan.  1,  1877. 

"George  L.  Beckwith. 

"Jan.  1,  1879,  paid $208.75 

Jan.  1,  1881.     " 90.17 

Jan.  1,  1882,     " 256.79 

Jan.  1,  1883,     " 221.74" 

By  the  terms  of  the  deed  of  trust,  Granville  Berkley  was  made  successor  in 
trust.  It  appears  from  the  evidence  that  a  payment  of  $300  was  made  Jan- 
uary 1,  1877,  which  is  not  indorsed  upon  the  note.  It  likewise  appears  that 
the  first  payment,  indorsed,  "Interest  paid  on  within  up  to  March  5,  1873," 
was  $500;  and  it  is  conceded  that  the  balance  of  $1,652,  mentioned  in  the 
agreement,  indorsed  on  the  note  under  date  of  January  1,  1877,  was  obtained 
by  compounding  the  interest  quarterly.  On  the  31st  of  January,  1883,  the 
plaintiff  tendered  the  sum  of  $1,550  to  the  defendant  Beckwith,  to  satisfy 
the  note;  which  tender  was  refused  on  the  ground  that  it  was  insufficient  in 
amount,  and  a  sale  of  the  property  named  in  the  trust  deed  was  afterwards 
advertised  by  Berkley,  as  trustee.  It  does  not  appear  that  such  tender  was 
kept  good.  This  action  was  brought  to  restrain  the  threatened  sale,  and  for 
an  accounting.  The  complaint  was  filed,  and  summons  issued  February  7, 
1883.  In  addition  to  the  facts  above  stated,  the  plaintiff  alleged  that  he  had 
rendered  certain  services  for  the  defendant  Beckwith,  and  asked  to  be  allowed 
the  reasonable  worth  thereof,  and  that  such  allowance  be  deducted  from  the 
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amount  found  due  upon  said  note.  This  clainoi  for  services  was  denied  by 
tlie  defendant  Beck  with,  and  the  court  refused  to  allow  the  same  at  the  hear- 
ing. After  the  issues  were  made,  the  case  was  referred  to  a  referee  to  talce 
the  testimony,  and  report  the  same  to  the  court,  with  findings  as  to  the  facts.* 
The  referee  reported ;  and,  exceptions  having  been  taken  by  both  parties  to 
such  report,  the  same  was  set  aside,  and  a  hearing  had  by  the  coin*t  upon  the 
testimony  as  taken  before  the  referee.  A  temporary  injunction  had  been 
granted  previous  to  the  hearing,  restraining  a  sale  by  the  trustee,  and  this 
was  made  perpetual  by  the  final  decree.  The  court  found  that  the  amount 
due  and  unpaid  upon  the  note  was  $1,658.91  at  the  date  of  its  decree,  being 
March  12. 1884.  A  final  decree  was  then  rendered  for  this  amount  in  favor 
of  the  defendant  Beck  with,  to  be  paid  by  the  plaintiff  within  90  days  from 
that  date;  and,  in  case  of  default  in  such  payment,  the  property  described  in 
the  trust  deed  was  to  be  advertised  and  sold  by  the  sherilf  of  Boulder  county 
to  satisfy  the  decree.  The  costs  were  adjudged  against  the  defendant  Beck- 
with.  The  case  comes  here  by  writ  of  error,  at  the  suit  of  the  defendants. 
Gen.  St.  Colo,  g  1708,  provides  that  "the  parties  to  any  bond,  bill,  promissory 
note,  or  other  instrument  of  writing,  may  stipulate  therein  for  the  payment 
of  a  greater  or  higher  rate  of  interest  than  10  per  cent,  per  annum ;  and  any 
such  stipulation,  contained  in  any  such  Instrument  of  writing,  may  be  en- 
forced in  any  court  of  law  or  equity  in  the  state. " 

Dolloff&  Rittenhouse,  for  plaintiffs  in  error.  B,  X.  Carr,  for  defendant  in 
error. 

De  Frakce,  C,  {after  stating  the  facts  substantially^  as  above,)  Several 
errors  are  assigned  upon  the  transcript  of  record,  two  of  which  only  are  relied 
upon  in  the  argument  for  a  reversal.  These  two  are  the  only  assignments 
we  need  notice;  and  they  are.  in  substance,  that  the  judgment  or  decree  is 
too  small  in  amount,  and  that  the  costs  should  have  been  awarded  against  the 
plaintiff.  As  to  the  matter  of  costs,  the  court  below  committed  no  errror. 
Costs  are  usually  awarded  the  successful  party.  The  main  object  of  the  suit 
was  to  restrain  the  threatened  sale,  and  to  have  an  account  taken  of  the  amount 
due  upon  the  note;  and  in  this  the  plaintiff  was  successful.  Was  the  judg- 
ment for  too  small  an  amount?  We  answer  this  in  the  negative.  The  court 
evidently  allowed  but  simple  interest,  calculated  according  to  the  ordinary  legal 
rule,  in  cases  of  pai-tial  payments,  at  a  rate  of  2  per  cent,  per  month  to  January 
1, 1877, — the  contract  rate,  as  evidenced  by  the  note;  and  from  that  time  to  the 
date  of  the  decree  at  the  rate  of  15  per  cent,  per  annum, — the  rate  mentioned 
in  the  indorsed  agreement  of  January  1, 1877.  Computed  in  this  manner,  the 
amount  found  due  by  the  court  is  too  large,  to  the  extent  of  $5.88,  as  we  cal- 
culate it.  The  contention  by  counsel  for  plaintiffs  in  error,  if  we  correctly 
understand  them,  is  that  the  amount  named  in  the  agreement  indorsed  on  the 
note,  under  date  of  January  1, 1877,  as  the  balance  then  due  and  unpaid  upon 
said  note,  should  have  been  Uiken  by  the  court  as  the  basis  of  calculation, 
and  that  interest  should  have  been  computed  on  that  suth,  as  principal,  from 
that  date  to  the  date  of  the  decree,  with  allowances  for  intervening  payments. 
It  is  insisted  that  this  balance  was  arrived  at  by  virtue  of  an  accounting  and 
settlement  between  the  parties  to  the  note,  and,  in  pursuance  of  a  previous 
understanding  and  agreement  between  them,  that  interest  was  to  be  paid 
quarterly,  and  compounded  quarterly,  if  not  paid  when  due;  that  tliis  agree- 
ment was,  in  legal  effect,  the  same  as  a  new  promissory  note;  and  that  the 
case,  therefore,  comes  within  the  rule  announced  in  some  authorities,  that 
compound  interest,  voluntarily  paid  by  virtue  of  a  prior  bargain  therefor, 
cannot  be  recovered  back.  We  cannot  agree  with  counsel  in  this  position. 
The  legal  rale  of  interest  in  this  state  is  10  percent,  per  annum;  but  the  stat- 
ute provides  that  a  higher  rate  may  be  lawful,  and  enforced,  if  stipulated  for 
in  an  Instrument  of  writing  calling  for  the  payment  of  money.    If  not  thus 
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stipulated  for  in  the  writing  itself,  the  recovery  of  a  higher  rate  than  the  legal 
rate  cannot  be  enforced.  The  stipulation  for  interest  at  the  rate  of  2  per  cent, 
per  month  in  the  promissory  note  in  this  case  was  lawful,  and  may  therefore 
be  enforced;  but  the  note  calls  for  simple  interest  only,  and  makes  no  provis- 
ion for  its  payment  before  the  time  fixed  for  the  payment  of  the  principal.  It 
cannot  be  said,  therefore,  that  there  was  a  prior  bargain  for  compound  inter- 
est. In  addition  to  this,  the  plaintiff  testifies  that  he  made  no  agreement, 
aside  from  the  note,  to  pay  interest  quarterly,  or  to  pay  compound  interest, 
and  we  think  the  weight  of  the  evidence  upon  these  questions  Is  on  the  side 
of  the  plaintiff.  The  defendant  seemed  to  be  in  no  great  haste  for  the  pay- 
ment of  the  note.  It  had  been  allpwed  to  run  for  more  than  three  years  after 
maturity  without  any  express  agreement  for  extension  of  time,  and  no  steps 
had  been  taken  to  foreclose  the  trust  deed,  or  to  otherwise  enforce  its  pay- 
ment. The  proposition  to  extend  the  time  of  payment  for  a  definite  period, 
and  to  reduce  the  rate  of  interest,  came  from  the  defendant.  The  reduction 
in  the  rate  of  interest  was  no  doubt  one  of  the  chief  inducements  to  the  plain- 
tiff to  sign  the  agreement  of  January  1,  1877.  He  denies  in  his  testimony  a 
knowledge  of  the  fact,  at  the  time  of  signing  said  agreement,  that  the  balance 
of  $1,652  named  therein  was  arrived  at  by  compounding  the  interest  quar- 
terly; and  says  that  he  relied  upon  the  defendant's  representation,  made  at 
the  time,  that  such  balance  was  the  actual  and  correct  balance.  The  difference 
between  that  and  the  actual  balance,  as  we  calculate  it.  was  $483.25.  This 
difference  is  against  the  plaintiff,  and  is  composed  wholly  of  compound  inter- 
est, which  he  was  under  no  legal,  or  even  moral,  obligation  to  pay,  according 
to  the  testimony.  To  enforce  that  agreement  in  this  particular,  then,  would 
be  t^  largely  increase  the  rate  of  interest,  instead  of  reducing  it.  There  are 
exceptional  cases,  in  which  this  is  not  to  be  classed,  where  courts  allow  inter- 
est upon  interest.  Filmore  v.  Reithman,  6  Colo.  120;  Manvfacturing  Co,  v. 
McAllister,  Id.  261;  3  Pars.  Cont.  151-153,  and  cases  cited.  This  is  an  equita- 
ble action,  in  which  the  respective  rights  of  the  parties  are  to  be  adjusted 
upon  equitable  principles.  Considering  the  issues  and  the  facts  as  presented, 
we  are  of  the  opinion  that  the  court  committed  no  error  of  which  the  plain- 
tiffs in  error  may  complain,  in  respect  to  the  amount  of  its  judgments  against 
the  plaintiff.  The  defendant  in  error  has  assigned  certain  cross-errors,  which 
relate  chiefly  to  the  refusal  of  the  court  to  allow  the  claim  made  by  him  for 
services  rendered;  but  as  no  exception  was  preserved  by  him  to  the  final  de- 
cree, or  to  any  order  or  ruling  of  the  court  at  the  hearing,  we  cannot  consider 
such  cross-errora.  As  an  additional  reason  for  not  considering  the  same,  it 
may  be  said  that,  at  the  time  the  writ  of  error  herein  was  sued  out,  the  Code 
of  Procedure  did  not  provide  for  the  filing  of  cross-errors.  The  judgment 
should  be  affirmed. 

Stallcup  and  Rising,  CC,  concur. 

Per  Curiam.    For  the  reasons  assigned  in  the  foregoing  opinion  the  judg- 
ment of  the  court  below  is  afiirmed. 
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<77  Cal.  330) 

Brodeb  et  ah  v.  Ck)NKLTN  et  ah    (ITo.  12,493.) 
{^preme  Ccnirt  of  California,    November  12, 1888.) 

1.  Trusts— Implied  Trust— Statute  op  Frauds — ^Part  Performance. 

One  who  procures  an  assignee  in  insolvency,  the  creditors  and  the  debtoi .  to  allow 
him  to  purchase  the  property  of  the  debtor  at  a  public  sale  for  a  nominal  Sb  m,  by  ad- 
vising them  as  their  attorney  that  thereby  a  sacrifice  will  be  prevente.\,  and  by 
orally  promising  them  to  hold  it  and  manage  it  till  it  can  be  sold  more  advanta- 
geously, comes  within  the  exceptions  to  the  statute  of  frauds  on  account  of  confiden* 
tial  relations  and  part  performance,  and  also  within  Civil  Code  Cal.  $  853,  providing 
that  a  trust  is  presumed  to  result  on  a  transfer  of  property  to  one  person  when  the 
consideration  is  paid  by  another,  and  sections  2223  and  2234,  providing  also  for  such 
trust  where  the  property  is  gained  by  fraud.* 

2.  Limitation  op  Actions— Running  op  the  Statute. 

The  attorney  not  having  repudiated  the  trust  till  within  the  period  of  limitation, 
an  action  to  establish  it  against  him  is  not  barred.^ 
8.  Parties— Joinder  op. 

Joinder  of  the  creditors,  the  assignee,  and  the  debtor,  parties  to  the  agreement 
with  the  attorney,  as  parties  plaintiff,  and  of  the  attorney,  his  grantee,  and  those 
claiming  liens  on  the  property,  as  parties  defendant,  is  proper. 

4.  Pleading — Complaint— Presumption. 

Where  a  complaint  to  establish  a  trust  does  not  show  that  the  agreement  of  de- 
fendant to  hold  as  trustee  was  oral,  it  will  be  presumed  to  have  been  in  writing,  and 
the  question  of  the  statute  of  frauds  is  not  raised  by  demurrer. 

5.  Insolvency— Vbripication  op  Petition. 

An  attorney  who  holds  property  under  the  deed  of  an  assignee  in  insolvencv  can- 
not be  heard  to  object  that  the  insolvency  proceedings  are  invalid  because  the  pe- 
tition and  schedule  were  verified  before  himself  as  notary,  while  he  was  attorney 
for  the  debtor.  • 

In  bank.  Appeal  from  superior  court,  Inyo  county;  John  A.  Hannah, 
Judge. 

Action  by  John  Broder,  assignor  in  insolvency,  W.  A.  Greenly,  assignee, 
and  R.  C.  Broder  and  others,  creditors,  against  A.  B.  Conklin,  purchaser  of 
the  property  at  assignee's  sale,  and  Mollie  Conklin,  his  wife  and  grantee,  and 
others  claiming  liens,  to  establish  a  trust  in  favor  of  plaintiffs.  Judgment 
on  demurrer  to  complaint  for  defendants,  and  plaintiffs  appeal. 

R.  8,  Miner,  Eugene  R.  Qarher,  and  7.  W,  P  Laird,  {Langhome  &  Mil- 
ler, of  counsel,)  for  appellants.  P.  Reddy,  ( W,  H,  Metson,  of  counsel,)  for 
respondents. 

McFarland,  J.  This  is  an  action  brought  by  John  Broder  and  certain  of 
his  creditors  and  their  successors  in  interest  to  have  a  trust  established  and 
declared  against  the  defendant  A.  li.  Conklin  as  to  ceitain  real  and  personal 
property,  and  for  an  accounting,  etc.  Other  parties  are  made  defendants, 
as  claiming  an  interest  in  the  said  property,  etc.  The  defendants  A.  R.  Conk- 
lin and  his  wife,  Mollie  Conklin,  demurred  to  the  second  amended  complaint, 
upon  the  grounds  that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action;  that  the  alleged  cause  of  action  was  barred  by  several  sections  of  the 
Code  of  Civil  Procedure,  providing  for  the  time  within  which  actions  must  be 
commenced;  and  that  there  was  a  misjoinder  of  parties,  both  plaintiff  and  de- 
fendant. The  demurrer  was  sustained  by  the  court  below,  and  judgment  en- 
tered for  defendants.     Plaintiffs  appeal  from  the  Judgment.     The  complaint 

*  In  general,  as  to  when  equity  wUl  raise  a  resulting  trust,  see  Bowman  v.  Patrick,  36 
Fed.  Rep.  138,  and  note;  Miller  v.  Railroad  Co.,  (Ala.)  4  South.  Rep.  842,  and  note; 
Richardson  v.  Haney,  (Iowa,)  40  N.  W  Rep  116,  and  note;  Reynolds  v.  Sumner,  (III.) 
18 N.  E.  Rep.  334,  and  note;  Deegan  v.  Capner,  (N.  J.)  15  Atl.  Rep.  819. 

>The  statute  of  limitations  begins  to  run  against  a  trust  only  from  the  time  it  is  ex- 

f)ressly  disavowed  by  the  trustee.  Thomas  v.  Merry,  (Ind.)  15  N.  E.  Rep.  244.  No 
aches  can  be  imputed  to  a  cestui  que  trust  for  not  asserting  a  resulting  trust,  against 
one  who  acknowledges  the  trust  relation.  Reynolds  v.  Sumner,  (III.)  18  N.  E.  Rep.  384. 
See,  also,  as  to  the  running  of  the  statute  of  limitations  against  a  trust,  note,  Id. ;  Price 
V.  Mulford,  (N.  Y.)  14  N.  E.  Rep.  298,  and  note. 

v.l9p.no.l6— 33 
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18  necessarily  quite  lengthy,  bat  the  main  facts  averred  which  it  is  necessary 
to  state  here,  and  which,  for  the  purposes  of  the  demurrer,  must  be  taken 
as  true,  are  substantially  these:  On  March  24,  1879,  the  plaintiff  John 
Broder  filed  his  petition  in  insolvency  in  the  county  court  of  Inyo  county.  On 
May  1,  1879,  William  A.  Greenly,  one  of  the  creditors,  was  appointed  as- 
signee. He  qualified,  and  entered  upon  the  discharge  of  his  duties,  and  on 
May  6,  1879,  took  possession  of  all  the  said  insolvent's  estate.  On  May  13th 
the  court  made  an  order  that  said  assignee  sell  all  the  property,  real  and  per- 
sonal, of  the  insolvent,  at  public  auction,  and  apply  the  proceeds  to  the  pay- 
ment of  the  claims  of  the  creditors.  When  the  proceedings  were  at  this  stage, 
the  defendant  A.  B.  Conklin  represented  to  the  insolvent  and  his  creditors 
that  if  the  property  should  be  sold  at  auction  it  would  not  realize  enough  to 
satisfy  the  creditors,  and  would  be  sold  at  a  sacrifice;  and  that,  if  they  would 
refrain  from  bidding^,  and  allow  him  (Conklin)  to  bid  the  same  in  for  a  nom- 
inal sum,  he  would  do  so  for  the  benefit  of,  and  in  trust  for,  said  creditors, 
and  would  hold  and  manage  it  as  their  trustee  until  it  could  be  sold  advan- 
tageously at  private  sale.  Thereupon  a  mutual  agreement  to  that  effect  was 
entered  into  between  Conklin  and  the  insolvent  and  his  creditors,  and  that 
after  the  sale  said  "defendant  A.  K.  Conklin  should  and  would  hold  and  man- 
age said  property  in  trust  for  them  until  such  time  as  it  could  be  sold  at  pri- 
vate sale,  or  disposed  of  to  better  advantage  and  for  a  larger  sum,  and  that  all 
the  rents,  issues,  profits,  and  proceeds  thereof  should  be  applied  by  said  A.  R. 
Conklin  to  the  payment  of  the  several  claims  of  the  creditors  of  said  insolvent, 
and  the  surplus,  if  any,  should  be  paid  over  to  said  insolvent.  John  Broder." 
At  the  time  of  this  agreement  the  said  Conklin  was  an  attorney  at  law.  He 
was  also  the  attorney  of  said  John  Broder  in  his  insolvency  proceedings.  He 
was  also  the  attorney  of  said  assignee  Greenly ;  and  he  was  also  "  the  confiden- 
tial and  trusted  adviser  of  the  other  creditors,"  who  **had  and  reposed  great 
and'unlimited  confidence  in  the  integrity  and  good  faith  of  said  defendant  A. 
R.  Conklin,  and  trusted  and  believed  him,  and  relied  upon  his  agreement  and 
representations  and  promises  aforesaid,  and  his  duty  as  their  attorney  and 
confidential  adviser  and  trustee  aforesaid,  and  allowed  him  to  do  and  act  in 
the  matter  as  he  had  advised  and  counseled."  In  pursuance  of  this  agree- 
ment Conklin  was  allowed  to  bid  in  the  property,  and  did  so  bid  it  in,  at  the 
auction  on  June  9,  1879,  at  the  nominal  sum  of  $2,500,  no  part  of  which  was 
ever  paid ;  and  on  said  day  the  said  assignee  conveyed  by  deed  all  the  prop- 
erty of  said  insolvent  to  said  Conklin.  The  property  at  that  time  was  of  the 
value  of  $32,000.  and  it  has  since  become  much  more  valuable.  The  said  deed 
from  said  assignee  was  in  form  absolute,  and  did  not,  on  its  face,  declare  any 
trust;  but  Conklin  took  it  under  said  agreement,  and  in  trust  as  aforesaid. 
He  took  possession  of  all  the  property  as  such  trustee,  and  acted  as  such  un- 
til at  a  subsequent  time  he  repudiated  the  trust.  (Afterwards,  about  .lanu- 
ary  7,  1880,  Conklin  represented  to  the  insolvent,  John  Broder,  that  the  deed 
from  the  assignee  was  defective,  and  persuaded  him  to  make  another  deed, 
and  said  Broder,  upon  representations  of  said  Conklin,  and  for  the  purpose  of 
carrying  out  said  agreement  as  aforesaid,  did  execute  and  deliver  to  said  Conk- 
lin a  conveyance  of  all  said  property  conveyed,  or  intended  to  be  conveyed,  by 
said  deed  of  said  assignee.  Ko  consideration  was  paid  by  Conklin  for  this 
second  conveyance.)  Between  the  date  of  the  deed  from  said  assignee  and 
the  10th  of  March,  1884,  he  sold  the  peraonal  property  for  more  than  $8,000, 
and  received  as  rents,  issues,  and  profits  of  the  real  property  over  $10,000. 
He  paid  creditors*  claims  to  the  extent  of  about  $4,500,  and  conveyed  one 
piece  of  land  to  a  creditor  who  held  a  mortgage  on  it,  in  satisfaction  of  his 
claim.  On  the  10th  of  March,  1884.  the  said  A.  U.  Conklin  for  the  first  time 
repudiated  and  disavowed  said  trust,  appropriated  all  the  moneys  collected  by 
him  as  such  trustee  to  his  cni'n  use,  refused  to  pay  any  claims  under  said 
agreement,  and  claimed  in  his  own  right  all  the  property  received  by  him 
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from  said  insolvent  as  aforesaid.  And  on  said  day  he  conveyed  all  the  real 
property  so  received  to  his  wife,  the  defendant  Mollie  Gonklin,  who  toolc  the 
same  with  full  notice  of  all  the  facts  before  stated.  Since  said  May  10,  18B4, 
the  defendants  A.  B.  Gonklin  and  Mollie  Conklin  have  received  rents,  profits, 
etc.,  of  said  property  to  the  amount  of  about  $7,000.  Plaintiffs  did  not  know, 
and  had  no  means  of  knowing,  prior  to  said  May  10, 1884,  of  any  of  said  fraud- 
ulent acts  of  defendant.  (There  are  many  other  averments  of  facts  which  fill 
up  the  details  of  the  alleged  transactions  between  the  parties,  but  the  forego- 
ing statement  is  full  enough  to  show  the  sufficiency  or  insufficiency  of  the 
complaint.) 

It  does  not  appear  upon  what  grounds  the  court  below  sustained  the  de- 
murrer, and  we  are  not  able  to  see  why  the  complaint  is  not  sufficient. 

1.  With  respect  to  the  point  that  the  agreement  upon  which  the  alleged 
trust  rests  was  not  in  writing,  it  may  be  said  that  this  court  has  held  that  a 
defendant,  to  avail  himself  of  the  statute  of  frauds,  must  plead  it,  {Osborne 
V.  Endicott,  6  Cal.  154,)  and,  if  this  rule  is  to  be  adhered  to,  the  point  can- 
not be  considered  on  the  demurrer.  But,  waiving  that  consideration,  it  does 
not  appear  from  the  complaint  whether  the  agreement  was  verbal  or  in  writ- 
«  ing;  and  it  has  been  held  by  this  court  several  times  that  in  such  a  case  it  is 
not  necessary  to  aver  tlie  contract  to  have  been  in  writing,  (even  when  the 
statute  of  frauds  requires  it,)  and  that  "on  demurrer  we  shall  consider  it  to 
have  been  made  in  writing."  Brennan  v.  Ford^  46  Cal.  14;  MiIbb  v.  Thome^ 
38  Cal.  839;  Wakefield  v.  GreenJiood,  29  Cal.  598;  Vassanlt  v.  Edwards,  43 
Cal.  458;  McDonald  v.  Association,  51  Cal.  210.  Therefore  no  question  as  to 
the  statute  of  frauds  was  raised  by  th^  dem urrer.  But,  as  the  case  may  possibly 
be  tried  on  issues  raised  by  an  answer,  it  is  proper  to  say  that,  in  our  opin- 
ion, the  facts  averred  in  the  complaint,  if  true,  created  a  trust,  as  claimed  by 
plaintiff,  even  though  the  agreement  was  not  in  writing.  It  is  difficult  to 
distinguish  this  case  from  Sandfoss  v.  Jones,  35  Cal.  481.  except  that  ia  tlie 
latter  case  the  trustees  furnished  part  of  the  purchase  money,  while  in  the 
case  at  bar,  Conklin  did  not  furnish  any  of  it,  and  that  there  was  no  pecul- 
iarly confidential  relation,  such  as  that  of  attorney  and  client,  between  the 
parties.  In  that  case  Bartram,  being  the  owner  of  a  large  amount  of  real 
and  personal  property,  with  which  he  carried  on  the  lumber  an&  hotel  busi- 
I  ness,  and  having  been  attached  by  his  creditors,  made  a  verbal  agreement 
with  J.  and  B.,  by  which  the  latter  agreed  to  take  possession  in  their  own 
names  of  ail  the  property;  to  purchase  It  at  sheriff ^s  sale  for  the  benefit  of 
Bartram,  and  to  advance  their  own  money  if  necessary  for  that  purpose;  to 
conduct  the  business;  and,  when  they  had  been  repaid  out  of  its  proceeds 
their  own  debts  and  advances,  to  reconvey  to  Bartram,  etc.  J.  and  B.  en- 
tered upon  the  execution  of  this  agreement,  and  in  due  time  all  the  claims 
against  Bartram,  including  those  of  J.  and  B.,  were  extinguished,  with  money 
chiefly,  if  not  wholly,  derived  from  the  propckrty  and  business.  Then  J.  and 
B.  undertook  to  repudiate  the  trust,  and  retain  the  property  as  their  own. 
Thereupon  Sandfoss,  assignee  of  Bartram,  commenced  an  action  very  simi- 
lar to  the  case  at  bar,  and  the  lower  court,  as  in  the  case  at  bar,  sustained  a 
demurrer  to  the  complaint.  But  on  appeal  this  court  reversed  the  judgment. 
Sanderson,  J.,  in  delivering  the  opinion  of  the  court,  says:  "Whether  they 
(J.  and  B.)  paid  for  the  real  estate  wholly  or  in  part  with  Bartram 's  money, 
or  their  own  exclusively,  is  immaterial.  In  either  event,  their  agreement 
was  not  within  the  statute  of  frauds,  and  was  not,  therefore,  void,  because 
it  was  not  in  writing.  If  the  real  estate  Wiis  paid  for  by  Jones  and  Blanch- 
ard  with  the  money  of  Bartram,  there  was  a  resulting  trust  in  favor  of  the 
latter,  which  a  court  of  equity  will  declare  and  enforce,  for  such  a  trust  is 
expressly  excepted  from  the  operation  of  the  statute  of  frauds."  We  have  no- 
ticed this  case  somewhat  in  detail,  because,  with  respect  to  the  somewhat 
complicated  subject  of  trusts,  it  is  more  satisfactory  to  compare  a  case  at  bar 
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with  other  adjudicated  cases  than  to  undertake  to  restate  general  rules  in  ab- 
stract language.  See,  also,  Bayles  v.  Baxter /22  Cal.  575;  and  Millard  v. 
Hathaway,  27  Cal.  119.  In  Brison  v.  Brison,  17  Pac.  Rep.  689,  (recently  de- 
cided by  this  court,)  it  was  held  that  a  wife  can  be  compelled  to  reconvey  to 
her  husband  land  which  he  had  convejed  to  her  upon  her  oral  promise  to  re- 
convey  the  same  when  requested;  and  that  a  trust  would  have  arisen  from 
the  confidential  relation  of  the  parties,  even  if  there  had  been  no  fraudulent 
intent  on  the  part  of  the  wife,  at  the  time  she  took  the  deed,  not  to  reconvey. 
In  the  opinion  of  the  court  in  that  case,  delivered  by  Hayne,  C.  the  princi- 
ples which  govern  the  class  of  trusts  now  under  consideration  are  very  fully 
stated,  and  the  leading  authorities  upon  the  subject  cited;  and  the  contiden- 
tial  relation  of  attorney  and  client  is  put  in  the  same  category  with  that  of 
husband  and  wife.  The  trust  in  tne  case  at  bar  arose  by  operation  of  law, 
and  it  comes  within  nearly  all  the  usual  exceptions  to  the  rule  that  a  trust 
must  be  declared  by  a  written  instrument.  The  relation  between  the  parties 
was  of  the  most  confidential  character, — that  of  attorney  and  client.  There 
was  a  transfer  of  the  property  to  Conklin,  while  the  whole. consideration  was 
furnished  by  plaintiffs,  in  which  case  **a  trust  is  presumed  to  result/'  as  de- 
clared in  section  853  of  the  Civil  Code.  The  property  was  gained  or  detained 
by  fraud,  etc.,  and  there  was,  therefore,  a  trust  as  provided  by  sections  2222  • 
and  2224  of  the  Civil  Code;  and  there  was  part  performance  of  the  agreement. 

2.  It  appears  from  the  complaint  that  the  petition  and  schedule  in  insolv- 
ency of  the  said  John.Broder  was  verified  before  his  attorney,  the  said  de- 
fendant A.  K.  Conklin  acting  as  a  notary  public.  And  it  is  (^/-gued  for  said 
defendant  that  said  papers  should  have,  been  verified  before  another  officer; 
that,  therefore,  the  whole  insolvency  proceedings  were  invalid;  that,  there- 
fore, no  title  passed  to  said  defendant  by  the  assignee's  deed;  and  that,  there- 
fore, there  could  have  been  no  trust,  etc.  We  shall  not  stop  to  inquire  into 
the  asserted  defect  in  the  proceedings  In  insolvency.  Defendant,  while  hold- 
ing on  to  the  property  which  he  received  under  said  assignee's  deed,  cannot 
be  heard  here,  as  against  plaintiffs,  to  assert  a  defect  which  occurred,  if  at 
all,  by  his  own  direction  as  attorney  for  the  insolvent.  Moreover,  if  the  title 
did  not  pass  through  the  deed  of  the  assignee,  ib  passed  shortly  afterwards 
through  the^eed  of  the  insolvent,  which  must  be  considered  as  apart  of  the 
whole  transaction. 

3.  We  see  no  reason  for  holding  that  the  action  was  barred  by  the  statute 
of  limitations.  Many  of  the  arguments  made  upon  this  point  by  counsel 
for  respondents  are  based  upon  asserted  facts  which  do  not  appear  upon  the 
complaint.  While  the  respondent  remained  in  possession  of  the  property, 
and  before  he  repudiated  the  trust,  the  statute  certainly  did  not  begin  to  run. 
According  to  the  complaint  he  did  not  repudiate  the  trust  until  the  10th  of 
May.  1884;  and  before  that  date  plaintififs  had  not  discovered,  and  did  not 
know  or  have  any  means  of  knowing,  any  of  the  fraudulent  acts  alleged. 
The  action  was  commenced  within  two  years  thereafter,  and,  under  any  cor- 
rect view  of  the  law,  it  was  commenced  in  time.  The  second  amended  com- 
plaint was  filed  within  four  years. 

4.  We  think  that  the  parties  who  are  made  plaintiffs  and  defendants  are  not 
improperly  joined.  The  judgment  is  reversed,  with  directions  to  the  court 
below  to  overrule  the  demurrer  to  the  complaint,  and  allow  defendants  a  rea- 
sonable time  in  which  to  answer. 

We  concur:    Seabls,  0.  J.;  SnARPSTEiN,  J.;  Paterson,  J. 
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(77  Cal.  297) 

San  Francisco  &  N.  P.  R.  Co.  t>.  Anderson.    (No.  11.212.) 
{Supreme  Court  of  California.    October  27,  1888.) 

L  Appeal— Requisites— Certificatb  op  Bond  Filed. 

Under  Code  Civil  Proc.  Cal.  §  953,  requiring,  on  appeal,  a  certitlcate  of  tbe  clerk 
or  attorneys  that  an  undertaking  in  due  form  has  been  properly  iiled,  or  a  stipula- 
tion of  the  parties  waivinj?  it,  a  certificate  simply  stating  that  the  clerk  had  com- 
pared the  transcript  with  the  papers  on  file,  and  it  was  correct,  is  f  atallj'  defective^ 
even  though  the  undertaking  was  embodied  in  the  transcript;  as  it  is  not  oneoi 
those  papers  reouired  by  sections  950,  951,  and  952  to  be  furnished  on  appeal,  and 
therefore  should  not  be  so  embodied. 

2,  Same— Practice— Objecjtion  to  Certificate— Notice. 

An  objection  to  the  snlHciency  of  a  certificate  made  five  days  before  the  hearing 
in  a  printed  brief,  together  with  a  request  that  the  appeal  be  dismissed,  is  a  sufii- 
cient  compliance  with  rule  18  of  the  California  supreme  court,  which  requires  such 
objection  to  be  taken  and  notice  given  to  the  appellant  in  writing  at  least  five  days 
before  the  hearinij:. 

In  bank.  Appeal  from  superior  court,  Marin  county;  E.  B.  Mahon» 
Judge. 

Action  by  the  San  Francisco  &  Korth  Pacific  Kailroad  Company  against 
William  N.  Andei-son  for  the  recovery  of  personal  property.  Judgment  for 
defendant,  and  plaintiff  appeals. 

E.  S.  Lippitt,  for  appellant,    ff,  Wilkins,  for  respondent. 

WouKs,  J.  In  this  action  the  respondent  asks  that  the  appeal  be  dismissed 
pn  the  ground  that  the  clerk's  certificate  to  the  transcript  is  insufficient.  The 
certificate  is  as  follows:  "I,  Thomas  S.  Bonneau,  connty  clerk  of  the  county 
of  Marin,  and  ex  officio  clerk  of  the  superior  court  in  and  for  said  county, 
hereby  certify  that  I  have  compared  the  foregoing  transcript  with  the  original 
papers  now  on  file  in  my  ollice,  and  tliat  the  said  transcript  is  correct."  Sec- 
tions 950,  951,  and  952  of  the  Code  of  Civil  Procedure  provide  that  the  appel- 
lant  must  furnish  copies  of  cert^dn  papers  to  this  court,  on  appeal.  Copies  of 
such  papers  as  are  here  designated  must  be  set  out  in,  and  become  a  part  of, 
the  transcript.  The  undertaking  on  appeal  is  not  one  of  the  papers  named 
in  either  of  tliese  sections,  and  sliould  not  be  embodied  in  the  transcript.  The 
Code  further  provides:  "Sec.  953.  The  copies  provided  for  in  the  last  three 
sections  must  be  certified  to  be  correct  by  the  clerk  or  the  attorneys,  and  must 
be  accompanied  with  a  certificate  of  tlie  clerk  or  attorney's  that  an  undertak- 
ing on  appeal,  in  due  form,  has  been  properly  filed,  or  a  stipulation  of  the 
parties  waiving  an  undertaking."  This  section  imperatively  requires  a  cer- 
tificate from  the  clerk  that  an  undertaking  on  appeal,  in  due  form^  has  been 
properly  filed.  The  certificate  before  us  wholly  fails  to  comply  with  the  stat- 
ute in  this  regard,  and  no  stipulation  waiving  the  undertaking  is  shown.  The 
certificate  is  therefore  clearly  insufllcient. 

The  appellant,  instead  of  applying  to  this  court,  as  it  might  have  done,  for 
leave  to  file  a  corrected  certificate,  contends  against  the  motion  to  dismiss — 

1.  On  the  ground  that  under  rule  13  of  tliis  court  an  objection  of  this  kind 
must  be  taken  and  notified  to  the  appellant  in  writing,  at  least  five  days  be- 
fore the  hearing.  The  respondent  has  pointed  out,  in  his  printed  brief,  the 
objection  to  the  certificate,  and  asks  therein  that  the  appeal  be  dismissed. 
This,  being  done  within  the  time  required  by  the  rule,  is  a  sufficient  compli- 
ance witli  its  provisions.     A  formal  notice  is  unnecessary. 

2.  That  as  the  undertaking  on  appeal  is  set  out  in  the  transcript,  and  ap- 
pears to  be  in  due  form,  the  certificate  of  the  clerk  that  the  transcript  is  cor- 
rect is  a  sufficient  compliance  witl)  the  requirement  of  the  Code.  As  we  have 
shown,  the  undertiiking  is  improperly  set  out  in  the  transcript,  and  forms  no 
part  of  it.  This  being  true,  a  certificate  that  the  transcript  is  correct  cannot 
be  construed  tis  certifying  tliat  a  copy  of  a  paper,  not  properly  a  part  of  it,  is 
in  due  form,  and  has  been  properly  filed.    The  requirements  of  the  section  of 
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the  Ckxle  under  consideration  are  plain  and  explicit,  and  should  be  complied 
with.  It  has  been  held  by  this  court  that  it  was  sufficient  to  set  out  the  un- 
dertaking in  the  transcript,  and  certify  to  its  correctness.  Wak-eman  v.  CoU' 
man,  28  Cal.  58.  But  this  was  under  an  entirely  different  provision.  Prac. 
Act,  ^  346.  See,  as  bearing  on  the  point,  Bennett  v.  Bennett,  42  Cal.  629. 
The  objection  to  the  certificate  is  well  taken.    Appeal  dismissed. 

We  concur:  Sharfstein,  J.;  McFabland,  J«;  Patersox*  J.;  Thorn- 
ton, J 

(77  Cal.  »6)  

Yon  Drachenfels  o.  Doolittle  et  ux»    (No.  11,419.) 
{Sujyreme  Court  of  California,    October  37. 1888.) 

L  QuiBTiKO  Title— Suit  against  Holder  of  Legal  Title. 

A  mining  claim  was  conveyed  to  defendants,  who  were  ha8l>and  and  wife,  the  con- 
sideration oeinK  notes  executed  by  both  defendants,  but  paid  by  the  wife  out  of  her 
separate  estate.  Plaintiff  recovered  judgment  against  the  husband,  and  purchased 
the  land  at  execution  sale  without  notice  that  the  notes  were  paid  by  the  wife. 
Patent  was  afterwards  issued  to  the  wife.  Plaintiff's  complaint  to  quiet  title  al- 
leged that  he  was  the  owner,  and  that  defendants*  claim  was  without  right.  Held, 
that  plaintiff  cannot  obtain  a  decree  finding  that  the  wife  holds  the  title  in  trust, 
and  ordering  a  con  veyanoe  to  him,  such  relief  being  contradictory  to  the  allegations 
of  the  complaint. 

2.  Same. 

An  action  under  Code  Civil  Proc.  Cal.  fl  788,  which  provides  that  ^an  action  may 
be  brought  by  any  person  against  another,  who  claims  an  estate  or  interest  is 
real  property  adverse  to  him,  for  the  purpose  of  determining  such  adverse  claim," 
cannot  be  brought  upon  an  equitable  interest  against  the  holder  of  the  legal  title. 

In  bank.  Commissioners'  decision.  Appeal  from  superior  court,  Del  Norte 
county;  James  E.  Murphy,  Judge. 

Action  to  quiet  title,  brought  by  GregOr  Von  Drachenfels  against  Albert 
Doolittle  and  Maria,  his  wife.  Judgment  for  defendants,  and  plaintiff  ap- 
peals. Code  Civil  Proc.  S  738,  provides  that  "an  action  may  be  brought  by 
any  person  against  another,  who  claims  an  estate  or  interest  in  real  property 
adverse  to  liim,  for  the  purpose  of  determining  such  adverse  claim." 

X.  F,  Cooper,  {Sawyer  <&  Buimett,  of  counsel,)  for  appellant.  J.  2>.  H. 
Chamberlain  and  R,  G.  Knox,  for  respondents. 

Hayne,  C.  This  is  an  action  under  section  738  of  the  Code  of  Civil  Pro- 
cedure to  determine  an  adverse  claim;  or,  as  is  usually  said,  an  action  to  quiet 
title.  The  complaint  is  in  the  usual  form,  averring,  in  substance,  that  the 
plaintiff  is  the  owner  of  the  premises,  (as  against  all  persons  except  the  United 
States,)  and  that  the  defendants  have  some  claim  to  the  premises  adverse  to 
the  plaintiff,  which  claim  "is  without  any  right  whatever."  The  facts  are  as 
follows:  The  owners  of  a  mining  claim  upon  public  land  conveyed  It  to  the  ' 
defendants,  who  were  and  are  husband  and  wife.  '  The  consideration  "  was 
the  sum  of  81,000,  payable  in  certain  promissory  notes, "  which  were  executed 
by  both  of  the  defendants*  but  which  were  paid,  when  due»  by  the  wife  out  of 
her  se(mrate  property.  The  plaintiff  recovered  a  judgment  against  the  hus- 
band, and  caused  execution  to  be  levied  upon  the  mining  claim,  and  became 
the  purchaser  at  the  sale  without  notice  of  the  fact  that  the  notes  were  paid 
with  the  separate  funds  of  the  wife,  and  in  due  course  received  the  sheriff's 
deed.  After  this  the  wife  made  application  for  a  patent,  and  paid  what  was 
required  by  the  government,  and  in  due  time  a  patent  was  issued  to  her  in 
her  own  name.  The  court  below  gave  judgment  for  the  defendants,  and  the 
plaintiff  appeals. 

The  theory  advanced  for  the  appellant  is  that  the  wife  took  the  title  in 
trust,  and  should  be  decreed  to  convey  to  him.  But  we  think  this  relief  is 
entirely  outside  the  case  made  by  the  complaint.  The  complaint  alleges  that 
the  plaintiff  is  the  owner,  and  that  the  defendants'  claim  is  without  right 
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The  judgment  asked  for  would  be  that  the  plaintiff  is  not  the  owner,  and  that 
the  defendants*  claim  is  not  without  right,  but.  on  the  contrary,  is  the  legal 
title,  and  should  be  conveyed  to  the  plaintiff.  It  is  obvious  that  the  plaintiff 
cannot  have  a  judgment  in  direct  contradiction  of  the'material  allegations  ol 
his  complaint.  If  in  any  case  an  action  to  determine  an  adverse  claim  can 
be  brought  under  our  statute  upon  an  equitable  interest,  (which  we  doubt; 
see  Frost  v.  Spitley,  121 U.  S.  562,  7  Sup.  Ct.  Rep.  1129,)  it  cannot  be  brought 
against  the  iiolder  of  the  legal  title. 

The  judgment,  having  been  right,  will  not  be  reversed  merely  to  allow  the 
plaintiff  to  apply  for  leave  to  amend  his  complaint.  The  other  points  made 
do  not  require  special  notice.  We  express  no  opinion  as  to  the  alleged  equi- 
table right  of  plaintiff.  We  therefore  advise  that  the  judgment  and  orders  ap- 
pealed from  be  affirmed. 

We  concur:    Belcher,  C.  C;  Foote,  C. 

Feb  Curiam.  For  the  reiasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  athrmed. 


(77  Cal.  300) 

Daniels  v.  Gualala  Mill  Co.    (JTo.  11,487.) 
(Supreme  Court  of  Califtn^ia.    October  29, 1888.) 

1.  Limitation  of  Aotions— Advbrsb  Possession— Running  of  Statdtb. 

Act  Cong.  1677,  (19  St.  at  Lar^e,  p.  267,  §  2,)  which  provides  that  whore  indem- 
nity school  selections  made  and  certified  to  California,  shall  fail  by  reason  of  the 
land  in  lien  of  which  they  were  taken  not  being  included  in  the  final  survey  of  a 
Mexican  grant,  or  shall  be  otherwise  defective,  *'the  same  are  hereby  confirmed,  ^ 
covers  all  defects  in  indemnity  school  selections,  and  where  land  is  certified  to  the 
state  as  school  land  by  the  United  States,  and  patented  by  the  state  as  such,  but 
subsequently  the  United  States  cancels  the  selection,  and  patents  the  land  to  the 
same  person,  who  obtained  patent  from  the  state,  the  second  patent  is  void,  and 
the  statute  of  limitations  commences  to  run  in  favor  of  a  person  holding  adversely 
to  the  patentee  from  the  date  of  the  first  patent. 

9l  liDfiTATioN  OF  Actions—Adverse  Possession— What  Constitutes. 

A  railroad  company  built  its  road  lengthwise  through  the  center  of  a  strip  of  land 
25  feet  wide,  improved  the  land  in  the  usual  manner  of  railroads  with  reference  to 
their  road-bed  and  right  of  way,  andpaid  the  taxes  thereon.  Held  an  adverse  pes* 
session  within  the  meaning  of  Code  Cavil  Proa  Cal.  §  325,  which  provides  that  land 
shadl  be  deemed  to  be  held  adversely,  by  one  having  a  possession  not  founded  on  a 
written  instrument,  where  it  has  been  protected  by  a  substantial  inclosure,  or 
where  it  has  been  usually  cultivated  or  improved  for  five  years  continuously,  and 
the  taxes  have  been  paid,  though  the  land  was  not  protected  on  all  sides  by  a  sub- 
stantial inclosure. 

Commissioners*  decision.    Department  2. 

Appeal  from  superior  court,  Mendocino  county;  R.  McGarvet,  Judge. 

Ejectment  by  Nathan  Daniels  against  the  Gualala  Mill  Company.  There 
was  a  judgment  for  defendant,  and  plaintiff  appeals.  Code  Civil  Proc.  g  325, 
provides  that  land  shall  be  deemed  to  be  held  adversely  by  one  having  a  pos- 
session not  founded  on  a  written  instrument,  where  it  has  been  protected  by 
a  substantial  inclosure,  or  where  it  has  l>een  usually  cultivated  or  improved 
for  the  period  of  five  years  continuously,  and  the  taxes  have  been  paid. 

/.  A.  Cooper,  for  appellant.  H.  A.  Powell  and  T.  L,  Carothers,  for  re- 
spondent. 

Foote,  C.  This  action  is  in  ejectment  to  recover  a  strip  of  land  25  feet  in 
width,  through  the  center  of  which  the  defendant's  railroad  runs  lengthwise. 
The  court  below,  sitting  without  a  jury,  found  that  the  cause  of  action  was 
barred  by  the  statute  of  limitations.  From  the  judgment  and  an  order  deny- 
ing a  new  trial  the  plaintiff  appeals.  From  the  evidence  it  appears  that  the 
plaintiff  claims  title  under  a  patent  issued  from  the  United  States  governo)ent 
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in  1883.  If  this  patent  was  good,  and  the  plaintiff  had  title  to  the  land  onl}' 
through  it,  then  the  defendant  could  not  prevail  in  the  action.  It  becoiues, 
tlien,  a  very  materia)  question  in  this  case  in  what  way  and  at  what  time  the 
plaintiff  did  actually  obtain  a  paramount  title  to  the  land.  It  is  in  evidence  by  a 
certain  state  patent,  to  the  introduction  of  which  no  objection  was  made  upon 
the  trial,  that  the  land  was  patented  to  one  A.  J.  Delatour,  May  13, 1878;  that 
it  was  listed  as  an  indemnity  school  selection,  and  selected  and  certified  as  such 
to  the  state  of  California  in  lieu  of  a  portion  of  section  3(3,  township  10  N.,  range 
36  W.,  S.  B.  M.,  approved  August  10,  18.70,  by  the  secretary  of  the  interior; 
and  the  certified  copy  of  the  list  was  read  in  evidence  without  objection. 
Certain  deeds  were  also  put  in  evidence,  without  objection,  showing  that  the 
plaintiff  had  this  land  conveyed  to  him  by  niense  conveyances  from  Delatour, 
and  that  the  deed  to  plaintiff  directly  was  dated  the  25th  day  of  April,  1871. 
That  afterwards,  in  1882,  the  United  States  commissioner  of  the  land  office 
undertook  to  cancel  the  selection  by  tlie  stiite,  on  the  ground  that  it  had  not 
lost  the  school  land  for  which  it  h^id  obtained  the  indemnity  land  patented  by 
it  to  the  plaintiff;  and  it  was  shown  that  in  1883,  after  this  order  of  can- 
cellation, the  plaintiff  had  obtained  a  patent  for  the  land  from  the  general 
government.  The  defendant  then  introduced  a  patent  to  certain  parties  for 
a  Mexican  land  grant,  dated  the  1st  day  of  Zvlarch,  1870,  which  shows,  witli 
the  map  attached,  tliat  section  3(5,  township  10  X..  range  36  W.,  S.  B.  M., 
was  included  within  it,  and  that  the  final  survey  of  the  rancho  for  which  the 
patent  issued  had  been  approved  by  the  commissioner  of  the  general  land- 
office,  March  1,  1870,  its  introduction  in  evidence  being  unobjected  to.  The 
plaintiff  then  introduced  in  evidence  a  certified  copy  of  the  application  of  A. 
J.  Delatour  to  purchase  of  the  state  of  California  the  lands  described  in  the 
complaint,  which  is  regular  in  form,  dated  April  2, 1868,  duly  verified;  which 
application  shows  that  the  lands  described  in  the  complaint  were  duly  located 
in  lieu  of  the  E.  ^  of  section  36,  township  10  N.,  range  36  W.,  S.  B.  M.,  1)3' 
Leander  Hansom,  state  locating  agent,  on  the  27th  day  of  May,  18G8;  also  that 
a  certificate  of  purchase  to  the  land,  dated  the  24th  of  March,  1869,  issued  to 
A.  J.  Delatour  from  the  register  of  the  state  land-office.  Thus  it  will  be  sern 
that  it  was  shown  in  evidence,  without  objection  from  the  plaintiff,  that  there 
were  two  patents  to  the  land  in  question, — one  from  the  state,  and  one  from 
the  United  States;  so  that  the  plaintiff  cannot  be  heard  here,  at  this  stage  of 
the  cause,  to  object  to  the  findings  of  the  court,  based  upon  any  part  of  the 
evidence  going  to  show  the  regularity  or  irregularity  of  these  patents.  This 
objection  to  the  consideration  of  such  evidence  by  the  trial  court  should  have 
been  made  at  the  proper  time.  It  being  certain,  then,  that  the  evidence  was 
properly  before  the  court,  the  only  question  is,  what  was  its  legal  effect?  If 
the  first  patent  from  the  state  was  good,  and  vested  a  title  in  Delatour.  then 
the  second  patent  from  the  United  States  was  void.  Under  the  act  of  con- 
gress of  1877, commonly  called  the  "Booth  Act,"  to  be  found  at  page  267,  19 
U.  S.  St.  at  Large,  §  2,  it  is  provided  "that  where  indemnity  school  selections 
have  been  made  and  certified  to  said  state,  and  said  selections  shall  fail  by  rea- 
son of  the  land  in  lieu  of  which  they  were  taken  not  being  included  within 
such  final  survey  of  a  Mexican  grant,  or  are  otherwise  defect! ve,  or  are  in- 
valid, the  same  are  h*:reby  confirmed."  The  appellate  court  of  this  state  held 
in  Hamhleton  v.  Duhain,  71  Cal.  141,  11  Pac.  Hep.  865.  "that  the  use  of  the 
words,  « or  are  otherwise  defective  or  invalid,*  shows  that  the  intention  of 
congress  in  enacting  the  law  was  to  cover  any  and  all  defects  in  indemnity 
school  selections. "  It  follows  that  the  land  in  controversy  having  been  listed 
and  certified  to  the  state,  if  the  selection  failed  by  reason  of  any  defect  or  in- 
validity, it  was  made  good,  and  such  defect  or  invalidity  cured.  The  sUite 
having  title  to  the  land,  could  and  did  give  a  valid  patent  to  Delatour,  and 
the  patent  from  the  Uniteil  States  to  the  plaintiff  was  void.  Delatour, 
through  whom  the  plaintiff  claims,  had  title  to  the  land  on  the  date  of  his 


Digitized  by 


Google 


Cal.]  PEOPLE  V.   LENON.  521 

state  patent,  viz.,  the  13th  day  of  May,  1878,  which  was  more  than  five  years 
next  before  the  plaintiff  commenced  this  action.  The  defendant  coiwmenced 
its  occupation  of  the  land  in  the  year  1864,  more  than  20  years  before  this  ac- 
tion was  begun.  It  claimed  title  adverse  to  the  patentee,  Delatour,  under 
whom  the  plaintiff  claims,  by  mesne  conveyances,  from  the  13th  day  of  May, 
1878,  and  claimed  against  the  plaintiff  himself  ever  since  the  fall  of  1874, 
when  the  plaintiff  was  paid  $800  for  the  strip  of  land  in  controversy. 

It  then  becomes  a  material  question  in  tiiis  matter  as  to  whether  the  de- 
fendant can  claim  that  it  had  adverse  possession  of  the  land  for  more  than 
five  years  next  prior  to  the  commencement  of  this  action,  so  as  to  satisfy 
the  conditions  of  section  325  of  the  Code  of  Civil  Procedure.  The  land  may  not 
perhaps  have  been  protected  on  all  sides  by  a  substantial  inclosure,  but  we  think 
it  has  been  improved  in  the  manner  usual  by  railroads,  with  reference  to  their 
road-bed  and  right  of  way.  We  think  the  evidence  shows  that  all  the  taxes 
which  have  been  assessed  upon  this  land  in  the  occupancy  of  the  defendant, 
as  a  road-bed  and  right  of  way,  have  also  been  paid.  It  is  true  that  the  land 
was  not  assessed  as  a  strip  of  land  25  feet  wide  in  the  section  of  land  through 
which  it  ran,  and  that  the  plaintiff  did  pay  the  taxes  on  the  land  described  in 
his  complaint;  but  the  facts  do  not  show,  nor  do  the  findings,  that  the  plain- 
tiff paid  any  taxes  on  this  strip  of  land,  which  he  had  sold  to  the  defendant, 
and  upon  which  its  railroad  was  built,  and  which  it  occupied,  and  they  do 
further  show,  as  we  think,  that  the  defendant  in  paying  its  taxes  paid  on  this 
land,  as  included  in  its  tax  assessment  on  its  road-bed,  all  the  taxes  assessed 
against  it.  The  plaintiff  sold  this  land  to  the  defendantln  1874,  and  received 
;$800  therefor.  He  permitted  the  defendant  to  build  a  costly  railroad  over  and 
through  it,  and  seems  himself  to  have  considered  it  as  belonging  to  the  de- 
fendant. Afterwards,  when  he  thought  his  state  patent  was  void,  he  again 
sought  to  get  title  to  the  land  from  the  United  States,  and  having,  as  he 
thought,  accomplished  this  object  in  1883,  it  occurred  to  him  that  bis  title  was 
only  good  from  that  date,  and  that  the  defendant  might  be  made  to  pay  him 
ajg;aiu  under  his  second  patent  for  the  land,  as  its  possession  had  not  been  con- 
tinuous for  five  years  from  1883  to  the  commencement  of  this  action.  But 
inasmuch  as,  according  to  the  evidence  and  the  findings,  his  title  was  founded 
primarily  on  the  state  patent  of  1878,  this  cannot  be  done.  We  perceive  no 
prejudicial  error  in  the  record,  and  advise  that  the  judgment  and  order  be 
afiirmed. 

We  concur:    Belcher,  C.  C;  Hayne,  C. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  afiirmed. 


(77  Cal.  308)  i>eople  V.  Lenon.     (No.  20,468.) 

{Supreme  Cmirt-of  California.    October  30, 1888.) 

1.  Criminal  Law— -Appeal — ^Record— -Judgment. 

Under  Ten.  Code  Cal.  §§  1237,  124<>,  providing  for  an  appeal  by  a  defendant  from 
a  judgment  of  conviction,  or  an  order  denying  a  motion  for  a  new  trial,  and  defin- 
ing the  manner  of  taking  such  appeal,  where,  in  the  transcript  and  bill  of  excep- 
tions, no  record  of  the  judgment  appears,  but  only  a  recital  from  the  minutes  of 
the  court  that  the  motion  for  new  trial  was  overruled,  and  defendant  sentenced,  an 
appeal  will  not  lie. 

2.  Same— Matters  not  Apparent  op  Record. 

An  appeal  from  an  order  denying  a  motion  for  a  new  trial  will  be  dismissed, 
where  the  record  does  not  show  the  grounds  upon  which  the  motion  was  made. 

In  bank.  Appeal  from  superior  court,  Los  Angeles  county;  H.  K.  S.  Mel- 
VENY,  Judge. 

Indictment  for  rape.  Verdict  of  guilty,  motion  for  new  trial  denied,  and 
term  in  the  penitentiary  fixed  at  14  years.     Defendant  appeals. 
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Hugh  J,  dk  Wm,  Crauford,  for  appellant.  Atty,  Gen.  Geo,  A.  Johnson, 
for  the  I'eople. 

Works,  J.  The  appellant  was  found  guiltj  in  the  court  below  of  the  crime 
of  rape.  The  appeal  purports  to  be  from  a  judgment  of  conviction,  but  no 
judgment  appears  in  the  record.  Tlie  minutes  of  the  court,  as  set  out  in 
the  transcript,  contain  this  recital:  ** Argument  on  motion  for  a  new  trial 
by  Crawford,  £sq.,  attorney  for  defendant.  Motion  overruled.  Defendant 
sentenced  to  the  penitentiary  at  Folsom  for  fourteen  years.*'  This  is  a  mere 
recital  in  the  minutes  that  sentence  was  passed,  and  not  the  judgment  of  the 
court,  from  which  alone  an  appeal  will  lie.  Pen.  Code,  §§  1237,  1240.  The 
bill  of  exceptions  contains  a  statement  that  '*  defendant  appealed  to  the  su- 
preme court  from  the  order  denying  defendant's  motion  for  a  new  trial,  and 
from  the  final  judgment  of  conviction,"  but  the  notice  of  appeal  is  from  the 
"judgment  rendered  against  him  on  the  14th  day  of  May,  1888."  The  min- 
utes of  the  court  for  that  day  show  a  continuance  of  the  case  until  the  16th 
of  the  same  month.  An  appeal  from  the  order  denying  the  motion  for  a  new 
trial,  if  properly  made,  could  not  be  effective,  as  the  record  fails  to  show 
the  grounds  on  which  the  motion  was  made,  or  that  such  a  motion  was  made 
at  all.    Appeal  dismissed. 

We  concur:  Searls,  C.  J.;  Sharpstein,  J.;  Paterson,  J.;  Thornton, 
J.;  MoFarland,  J. 


(77  Cal.  310) 

JCNNESS  t).  BOWEN  ct  ol,     (Ko.  12,809.) 
{Smyreme  Court  of  California.    October  30, 1888.) 

1.  APi»EAL— Review— Mattbbs  not  Apparent  of  Record. 

Undor  Pol.  Code  Cal.  §  3417,  providing  that  in  a  contest  as  to  the  right  to  pur- 
chase school  land,  where  an  order  referring  the  question  to  the  courts  for  trial  if 
made  by  the  surveyor  general,  a  complaint  must  be  filed  within  60  days,  if  sudi 
complaint  appears  from  its  face  to  have  been  filed  in  time,  a  judgment  sustaining 
a  demurrer  for  failure  to  file  in  time  will  be  reversed ;  though  from  proceedings 
after  judgment,  and  from  briefs  of  counsel,  it  ma^r  be  inferred  that  the  claim  was 
not  indorsed  as  ^ filed"  until  after  the  60  days;  neither  such  indorsement,  nor  the 
fact  of  the  delay  in  filing,  being  in  any  way  made  part  of  the  judgment  roll. 

2.  Same— Appbai*ablb  Order— Motion  to  Vacate. 

Upon  an  appeal  from  a  judgment,  an  order  denying  a  motion  to  vacate  the  judg- 
ment cannot  be  reviewed. 
8b  Same— Requisites— Filing  Bond. 

An  undertaking  on  appeal  is  filed  within  the  statutory  limitation  of  five  days 
when  the  fifth  dav  falls  on  Sunday,  and  the  undertaking  is  filed  on  the  foUowlng 
day ;  as  under  Code  Civil  Proc.  Cal.  §  12,  the  time  in  which  an  act  mav  be  done  is 
computed  bv  excluding  the  first  and  including  the  last,  unless  the  last  day  is  a  hol- 
iday, when  it  is  also  excluded. 

In  bank.     Appeal  from  superior  court,  Kern  county;  R.  E.  Arick,  Judge. 

Action  by  Annette  L.  Jenness  against  J.  J.  Bowen  and  H.  Maybury,  to  try 
adverse  rights  to  purchnse  school  lands.  Judgment  for  defendants  on  de* 
murref,  and  plaintiff  appeals.  By  Code  Civil  Proc.  Cal.  g  12,  it  is  provided 
that  *'the  time  in  which  any  act  provided  by  law  is  to  be  done,  is  computed 
by  ex<;luding  the  first  dav,  and  including  the  last,  unless  the  last  day  is  a  hol- 
iday, and  then  it  is  also  excluded." 

F,  J).  Hicol,  for  appellant.    C.  C  Cowgill  and  fif.  F,  Leih,  for  respondents. 

Works,  J.  This  is  a  contest  involving  the  right  to  purchase  school  land 
from  the  state.  The  contest  was  certified  to  tlie  superior  court  of  Kern  county 
by  the  surveyor  general  on  the  8lh  day  of  March,  1887.  There  is  a  demurrer 
to  the  complaint  on  the  ground  that  ''it  appears  therefrom  that  the  cause  of 
action  accrued  more  than  sixty  days  previous  to  the  commencement  of  the 
action,"  and  that  it  "appears  from  said  complaint  that  the  cause  of  action 
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therein  stated  is  barred  by  section  3417  of  tbe  provisions  of  the  Political 
Code. "  The  section  of  the  Code  referred  to  requires  the  complaint  to  be  filed 
within  60  days  after  the  order  of  reference  is  made. 

We  may  infer  from  subsequent  proceedings  appearing  in  the  transcript, 
and  what  is  said  in  the  briefs,  that  the  complaint  was  sent  to  the  clerk  by 
mail  for  filing,  and  reached  him  in  time,  but  the  fee  for  filing  was  not  paid; 
that  the  clerk  wrote  requesting  payment  of  the  fees,  which  were  forwarded, 
and  when  received  he  indorsed  the  complaint  filed  as  of  that  date,  which  was 
after  the  expiration  of  the  60  days;  but  none  of  this  appears  in  the  judgment 
roll.  The  complaint  is  verified  as  of  a  date  within  the  60  days.  There  is 
nothing  on  the  face  of  the  complaint  showing  that  it  was  filed  too  late.  If 
we  could  look  to  the  indorsement  on  tlie  back  of  the  complaint  in  order  to 
uphold  the  demurrer,  we  cannot  do  so  here,  for  the  reason  that,  if  there  was 
such  an  indorsement,  it  is  not  made  part  of  the  record.  The  rule  is  well  es- 
tablished that  the  question  of  tlie  statute  of  limitations  can  be  reached  by 
demurrer  only  where  it  clearly  appears  upon  the  face  of  the  complaint  that 
the  action  is  barred.  Code  Civil  Froc.  g  430;  Sublette  v.  Tinney,  9  Cal.  423; 
Farris  v.  Merritt,  63  Cal.  118;  Harmon  v.  Page,  62  Cal.  448.  As  there  is 
nothing  on  the  face  of  the  complaint  to  show  that  the  action  was  barred,  and 
no  evidence  in  the  judgment  roll  of  the  time  of  filing,  we  must  hold  that  the 
demurrer  was  improperly  sustained.  There  was  judgment  rendered  in  favor 
of  the  defendants  on  the  demurrer.  Subsequently  the  plaintiff  applied  to  the 
court  for  an  order  vacating  the  judgment,  on  the  ground  that  the  complaint 
was  actually  filed  in  time,  but  was  indorsed  *' filed"  as  of  a  later  date.  The 
application  was  heard  upon  affidavits,  and  denied.  A  bill  of  exceptions,  set 
out  in  the  transcript,  contains  the  proceedings  of  the  court  below,  and  the 
evidence  given  at  tbe  hearing  of  the  motion. 

The  appeal  is  from  the  judgment  alone.  Counsel  for  respondents  contend, 
and  we  think  correctly,  that  we  cannot  consider  the  correctness  of  the  order 
denying  the  motion  to  vacate  the  judgment  upon  an  appeal  from  the  judg- 
ment ;  but,  while  counsel  contends  that  the  matters  set  out  in  the  bill  of  ex- 
ceptions cannot  be  considered  on  the  appeal  taken,  he  asks  us  to  refer  to  the 
same  matters  in  order  to  sustain  the  ruling  of  the  court  on  his  demurrer. 
Such  an  inconsistency  on  the  part  of  coun^sel  may  be  pardoned,  but  the  court 
cannot  become  a  party  to  it.  The  respondent  contends  that  the  appeal  should 
be  dismissed  on  the  ground  that  the  undertaking  on  appeal  was  not  filed 
within  five  days  after  the  service  of  the  notice  of  appeal.  The  notice  was 
Bei*ved  June  19,  1888.  The  24th,  which  was  the  last  day  for  filing  the  under- 
taking, fell  on  Sunday,  and  the  undertaking  was  filed  on  the  day  following. 
This  was  in  time.  Code  Civil  Proc.  §  12.  For  the  error  in  sustaining  the 
demurrer  to  the  complaint  the  judgment  is  revei*sed,  with  instructions  to  the 
court. below  to  allow  the  plaintiff  to  amend  her  complaint. 

We  concur:  Searls,  C.  J.;  Sharfstein,  J.;  McFarland,  J.;  Pater- 
fiON,  J. ;  Thornton,  J. 


(77  Cal.  319) 

Katz  V,  Bedford  et  ah    (No.  12,580.) 

(SnpreTne  Court  of  Calif omin.    November  1, 1888.) 

1.  Contract— Action  on  Contract— Recovbrt  of  Quantuv  Meruit. 

A  contract  to  build  a  cement  sidewalk,  **said  Biaewalk  to  be  not  less  than  10  feet 

wide  and feet  long,  **  is  not  such  an  entire  contract  that  the  contractor  cannot 

recover  on  a  quantum  meruitt  a  part  of  the  work  being  defective. 
9.  Same— Defective  Work. 

In  an  action  for  the  contract  price,  defendants  not  controverting  bv  pleading  or 
proof  the  completion  of  the  work,  but  alleging  that  a  part  of  it  was  defective,  the 
fact  that  a  part  is  found  to  be  defective  will  not  prevent  a  recovery  on  a  quantufn 
meruiU  on  the  ground  that  the  work  was  not  completed. 
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3.  Same— Acceptance— Estoppel. 

Defendants  saw  the  defective  work  as  it  progressed,  and  when  it  was  completed, 
with  full  knowledge  of  its  condition,  paid  a  part  of  the  amount  due  therefor,  and 
permitted  plaintiff  to  go  on  with  the  work  on  the  other  side  of  the  street,  und  also 
used  some  o/  the  walk  before  completed,  in  an  auction  sale  of  lots.  HelcL,  that  de- 
fendants are  estopped  from  setting  up  the  contract  as  entire,  and  thus  attempting  to 
avoid  payment  for  any  part  of  the  work. 

4.  Same— Evidence. 

Evidence  of  a  conversation  between  the  parties,  as  to  how  the  work  should  be 
measured,  is  not  incompetent,  as  tending  to  construe  the  written  contract;  it  being 
uncertain,  under  the  terms  of  the  contract,  whether  only  the  top,  or  both  the  top 
and  face  of  the  curbing  should  be  measured. 

5.  Same. 

Evidence  that  one  of  the  defendants  saw  the  work  as  it  progressed  was  com- 
petent, as  showing  that  the  payment  was  made  with  knowledge  of  the  quality  of  the 
work. 

In  bank.  Appeal  from  superior  court,  San  Bernardino  county;  J.  M. 
Willis,  Judge. 

Action  byE.  E.  Katz  against  Bedford  Bros,  to  recover  for  laying  a  cement 
sidewalk.     Judgment  for  phiintilT,  and  defendants  appeal. 

H,  0,  Bolfe,  for  appellants.     Harris  &  Gregg,  for  respondent* 

Works,  J.  This  action  is  brought  to  recover  for  the  making  and  laying  of 
a  cement  sidewalk.  Tlie  complaint  is  in  two  counts, — one  upon  a  special  con- 
tract, which  is  set  out  and  made  a  part  of  the  complaint;  the  other  upon  a 
quantum  meruit  The  defendants  admit  the  execution  of  the  contract,  but 
deny  that  the  work  was  done  in  the  manner  required  and  provided  thert^in; 
and  allege,  affirmatively,  that  the  work  was  not  done  in  a  substantial  and  first- 
class  manner,  as  agreed  upon.  The  defendants  also  plead,  by  way  of  cross- 
complaint,  the  making  of  the  same  contract  set  out  in  the  complaint;  that  the 
plaintiff  lias  not  performed  the  conditions  of  the  contract;  and  that  he  **laid 
the  sidewalk  in  a  bad  and  un workman-like  manner;  and  the  same,  as  made 
and  constructed  by  plaintiff,  was  and  is  of  an  unsubstantial,  frail,  and  very 
inferii>r  kind  and  quality,  and  not' serviceable,  and  is  crumbly  and  worthless, 
and  of  no  use  or  service  to  defendants."  Both  the  complaint  and  cross-com- 
plaint allege  tliat  the  defendants  paid '31.000  on  the  work,  and  the  defendants 
seek  to  recover  that  amount,  and  interest.  The  complaint  alleges  that  16,200 
square  feet  of  sidewalk  was  laid,  which  was  of  the  value,  as  fixed  by  said  con- 
tract, and  was  of  the  reasonable  value,  of  ^2,916;  leaving  due  the  plaintiff, 
after  deducting  the  81,000  paid,  $1,916,  and  interest  from  the  time  of  the  com- 
pletion of  the  contract.  The  court  finds  the  making  of  the  contract;  that  the 
amount  of  work  was  done  as  alleged  by  plaintiff;  that  a  part  of  the  sidewalk 
was  on  one  side  of  the  street,  and  part  on  the  other;  that  on  the  west  side  the 
work  was  done  in  all  things  as  required  by  the  contract,  except  as  to  the  time, 
which  was  extended  by  consent  of  defendants;  and  that  on  the  other  side  of 
the  street  it  was  not  completed  within  the  time  fixed  by  the  contract,  but  the 
variation  as  to  time  was  with  the  consent  of  defendants;  that  as  to  both  sides 
of  the  street,  by  an  agreement  between  the  parties  subsequent  to  the  making 
of  the  original  contract,  the  width  of  the  sidewalk  was  reduced  from  ten  to 
nine  feet.  As  to  the  east  side  the  court  finds  that  the  plaintiff  ** honestly  and 
in  good  faith  endeavored  to  comply  with  that  condition  of  the  agreement  that 
the  walk  should  be  laid  In  a  most  substantiiil  manner,  and  should  be  first  cliiss 
in  every  respect;  but  that  plaintiff  did  not  lay  the  east  half  of  the  sidewalk  in 
strict  or  substantial  compliance  with  the  last-named  condition,  in  that  a  number 
of  the  blocks  or  squares  of  the  east  half  of  the  pavement  are  broken  and  loose,  and 
some  portions  of  the  curbing  are  cracked  and  broken,  and  need  repair;  and  that 
it  will  cost  about  fifty-eight  dollars  to  replace  the  inferior  portions  of  the  east 
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half  of  the  sidewalk  with  fitst-class  pavement,  and  to  put  said  east  half  iiito 
good  order,  according  to  the  terms  of  the  contract."  Judgment  was  rendered 
for  plaintiff  for  the  amount  of  his  claim,  less  the  said  sum  of  $58. 

Counsel  for  appellants  contends  that  the  contract  sued  on  is  entire,  at  least 
so  far  as  each  side  of  the  street  is  concerned,  and  that  plaintiff  cannot  recover 
for  the  reason  that  the  work  was  not  completed.  It  seems  to  us  that  there  are 
two  answers  to  this  contention,  either  of  which  must  be  conclusive. 

1.  The  contract  relied  upon  by  both  parties  does  not  require  the  plaintiff  to 
lay  any  particular  quantity  of  sidewalk.  It  provides  that  plaintiff  shall  "build, 
make,  or  lay  a  cement  sidewalk;    *    *    *    said  sidewalk  to  be  not  less  than 

10  feet  wide,  and feet  long."    It  will  be  seen  that  the  number  of  feet 

of  sidewalk  to  belaid  is  left  blank,  and  there  is  no  attempt  in  the  pleadings 
of  either  party  to  have  the  contract  corrected  in  this  respect. 

2.  It  is  not  alleged  in  defendants'  answer  or  cross-complaint  that  the  con- 
tract was  not  conTpleted,  nor  is  its  completion  controverted  at  the  trial.  Tlie 
defense  is  that  it  was  not  done  in  a  workman-like  manner.  In  such  cases  the 
rule  is  well  established  that  the  plaintiff  may  recover  on  a  qtiantum  meniit 
and  quantum  valebat  what  the  work  done  and  materials  furnished  were  worth, 
where,  as  in  this  case,  the  parties  cannot  rescind  and  stand  in  statu  quo,  but 
one  of  them  must  derive  benefit  from  the  labor  of  the  other.  Some  of  the  cases 
cited  by  the  appellant  are  to  this  effect,  and  we  cite  them  as  directly  against  him 
on  this  point :  Bragg  v.  Town  ofBradfordf  33  Yt.  38 ;  McKinney  v.  Springer 9 
3  Ind.  59;  Hayward  v.  Leonard^  7  Pick.  180, 19  Amer.  Dec.  268,  and  note, 
272.  The  court  finds  that,  as  to  the  side  of  the  street  on  which  the  work  is 
found  to  be  defective,  the  defendant  saw  the  work  done  from  day  to  day,  as  it 
progressed;  and  when  it  was  completed,  and  with  full  knowledge  of  its  con- 
dition, paid  a  part  of  the  amount  due  therefor  to  plaintiff,  and  permitted  him 
to  go  on  and  do  the  work  on  the  other  side  of  the  street  thereafter,  and  made 
no  objection  to  the  manner  in  which  it  was  done  until  the  whole  work  was 
completed,  and  that  before  it  was  entirely  completed  they  caused  a  part  of  it 
to  be  swept  off,  and  used  the  same  at  an  auction  sale  of  lots  belonging  to  them, 
and  fronting  thereon.  Counsel  for  appellants  claims  that  the  court  below  re- 
garded this  as  an  accepttmce  of  so  much  of  the  work,  and  contends  that  in  this 
the  court  was  in  error.  Whether  the  facts  show  an  acceptance,  strictly  speak- 
ing, or  not,  it  is  clear  to  our  minds  that  it  was  such  conduct  .as  should  estop  the 
defendants  from  defending  against  the  whole  contract  price  of  the  work.  The 
allowance  of  the  amount  necessary  to  make  the  work  such  as  the  contract  called 
for  was  all  the  defendants  were  entitled  to,  and  this  the  court  gave  them. 
McKinney  v.  Springer,  54  Amer.  Dec.  470,  479,  note,  3  Ind.  59;  Hayward  v. 
Leonard,  19  Amer.  Dec.  268,  272,  7  Pick.  181;  3  Amer.  &  Eng.  Cyclop.  Law, 
920;  ^wain  v.  Seamtns,  9  Wall.  257,  274.  It  may  be  conceded,  as  claimed 
by  appellant,  that  part  payment  does  not  amount  to  an  acceptance;  but,  taken 
in  connection  with  the  otlier  facts  found  as  to  the  conduct  of  the  defendants, 
we  think  it  is  amply  suiBcient  to  avoid  the  defense  attempted  to  be  made  here. 

It  is  claimed  that  a  part  of  the  finding,  viz.,  as  to  the  sweeping  of  the  side- 
walk, and  its  use,  is  not  supported  by  the  evidence;  but  there  is  evidence 
directly  on  the  point,  and  we  will  not  inquire  as  to  its  weight. 

The  court  permitted  one  of  the  witnesses  to  testify  to  a  conversation  be- 
tween the  pailies  with  reference  to  the  manner  in  which  the  work  was  to  bo 
measured.  To  this,  counsel  objected  on  the  ground  that  it  was  testimony 
tending  to  prove  what  construction  should  be  given  to  a  part  of  the  contract, 
which  should  be  determined  by  the  court  upon  an  inspection  of  the  instru- 
ment. We  have  examined  the  evidence,  and  do  not  regard  it  as  a  statement 
as  to  the  proper  construction  of  the  contract,  or  of  the  understanding  of  the 
parties  as  to  how  it  should  be  construed,  but  as  a  statement  of  a  subsequent 
agreement  or  understanding  as  to  the  mode  of  measurement;  it  being  uncer- 
tain, under  the  terms  of  the  contract,  whether  only  the  top,  or  both  the  top 
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and  face,  of  the  curbing  should  be  measured.    There  was  no  error  in  adoiit- 
tingthe  evidence. 

It  is  further  objected  that  it  was  error  to  allow  the  plaintiff  to  prove  that 
one  of  the  defendants  was  present,  and  saw  the  work  being  done,  as  it  pro- 
gressed. We  see  no  error  in  admitting  this  testimony.  It  was  material,  as 
tending  to  show  that  the  payment  of  money  on  the  work,  without  objection, 
was  witl)  knowledge  of  ihe  manner  in  which  the  work  was  done,  and  its  qual- 
ity.   The  judgment  and  order  denying  a  new  trial  are  affirmed. 

We  concur*  Seabls,  C.  J.;  MgFabland,  J.;  Sharfstein,  J.;  Thornton, 
J.;  Paterson,  J. 


(77  Cal.  315) 

BURLINGAME  t>.  ROWLAND.      (No.  12,764.) 

{Supreme  Cmirt  of  Califomia.    November  1, 1*68.) 

1.  Sfegitic  Fbrforicakoe— Parol  Promise— Ersction  of  Imfrovemexts. 

Equity  will  decree  specific  performance  of  a  promise  by  a  father.to  convey  land, 
dearly  identified,  to  his  daughter,  where  the  latter,  acting  on  the  faith  of  the 
promise,  moved  with  her  family  upon  the  land,  which  was  unimproved,  moved  a 
nouse  upon  it,  erected  other  buildings,  and  cultivated  the  land.^ 

2.  Evidence— Competency— Asking  for  a  Conclusion. 

In  an  action  by  the  father  to  quiet  the  title,  a  question  asked  of  him,  whether  he 
had  said  anythmg  to  the  daughter  which  led  her  to  believe  that  she  was  going  to 
obtain  title,  was  improper,  as  asking  for  a  conclusion  of  the  witness. 
8.  Same— Admissions. 

Evidence  that  plaintiff  had  told  a  witness  that  he  had  given  the  propei*ty  to  the 
daughter,  though  the  statement  was  not  made  in  her  presence,  was  competent,  as 
showing  an  admission  of  the  gift  by  plaintiff. 
4.  Same. 

The  testimony  of  plaintiff  as  to  whether  he  intended,  in  his  conversations  with 
the  daughter,  to  give  more  than  a  life-estate,  was  properly  rejected,  as  it  could  not 
be  heard  to  vary  the  legal  effect  of  the  transaction. 
6.  Contract— Construction— Agreement  to  Convey  Land  and  Execute  Deed. 

An  agreement  to  give  propertv  absolutely,  and  execute  a  deed  therefor,  is  an 
agreement  to  convey  the  whole  of  the  grantor's  estate,  and  not  merely  a  life-estate 
of  the  grantee. 

In  bank.  Appeal  from  superior  court,  Los  Angeles  county;  A.  W.  Hut- 
ton,  Judge. 

Action  by  Hiram  Burlingame  against  D.  W.  Bowland  to  quiet  title  to  land. 
Judgment  for  defendant,  and  plaintiff  appeals. 

P.  W.  Dooner,  for  appellant.    Winglin  &  Hester^  for  respondent. 

Works,  J.  This  is  an  action  to  quiet  title,  the  complaint  being  in  the  usual 
form.  The  answer  denies  the  material  allegations  of  the  complaint,  and  sets 
up  affirmative  matter  to  the  effect  tiiat  plaintiff  was  the  equitable  owner  and 
in  possession  of  the  property  in  controversy;  that  while  so  in  possession  he 
promised  and  agreed  with  his  daughter,  one  Lillie  Rowland,  tiiat  if  she  would 
take  possession  of  the  property,  and  live  upon  it  with  her  husband  and  family, 
he  would  give  the  same  to  her,  and  make  her  a  conveyance  when  he  was  able 
to  do  so;  that  she  and  her  husband  took  possession  of  the  property  under  said 
agreement,  and  made  valuable  and  lasting  improvements;  that  plain Liif  sub- 
sequently became  the  owner  of  the  legal  title  to  the  property,  and  the  daugh- 
ter demanded  a  deed  from  him,  which  he  declined  to  give;  that  the  said  Lillie 
Bowland  has  since  deceased,  and  the  defendants  are  her  heirs,  and  one  of  them 
the  administrator  of  her  estate.  A  cross-complaint  was  also  pleaded,  setting 
up  the  same  facts,  substantially,  and  praying  for  a  specific  performance  of  the 

'As  to  when  equity  will  decree  specific  performance  of  contracts  to  convey  land,  see 
Ducie  V.  Ford,  (Mont.)  arUe,  414;  McCampbell  v.  McFaddin,  (Tex.)  9  S.  W.  Rep.  188; 
Stout  V.  Weaver,  (Wis.)  89  N.  W.  Rep.  375;  Blankenship  v.  Spencer,  (W.  Va.)  i  S.  B. 
Rop.  438,  and  note;  Nippoit  v.  Kammon,  (Minn.)  40  N.  W.  Kep.  *>4i6,  and  note. 
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contract.  The  court  found  for  the  defendants,  both  upon  the  answer  and 
cross-complaint,  and  decreed  that  plaintiff  held  the  title  intrust  for  the  estate 
of  his  daughter,  and  tlmt  he  execute  a  conveyance  to  the  administrator  of  her 
estate  within  60  days.  There  was  a  motion  by  the  plaintiff  for  a  new  trial, 
which  was  denied,  and  he  appeals. 

The  findings  of  the  court  below  are  very  full,  and  cover  all  the  issues.  It 
is  insisted  that  some  of  the  findings  are  not  sustained  by  the  evidence.  We 
have  gone  carefully  through  the  eyidence,  and  are  of  the  opinion  that  the  find- 
ings referred  to  are  very  cleaily  and  fully  supported  thereby.  There  does  not 
seem  to  us  to  be  any  ambiguity  as  to  the  agreement.  The  evidence  shows  a 
plain,  nnequi vocal  promise  to  convey  the  property,  which  is  fuUy  identified 
and  located.  It  sufticiently  appears  that,  acting  upon  this  promise,  the  daugh- 
ter and  her  family  went  upon  the  property,  which  was  wholly  unimproved^ 
moved  a  house  upon  it,  erected  other  buildings,  and  cultivated  the  land.  The 
authorities  are  clear  that  such  a  contract,  acted  upon,  and  partially  performed^ 
as  shown  here,  may  be  specifically  enforced.  Manly  v.  Howlett,  55  Cal.  94, 
97:  Association  v.  Chester,  Id.  98.  102;  Anson  v.  Toumsend,  15  Pac.liep.50; 
Freeman  v.  Freeman,  51  Barb.  306.  The  agreement  proved  was  to  give  the 
propeity  absolutely,  and  to  execute  a  deed  therefor.  It  is  contended  that  this 
cannot  be  construed  as  an  agreement  to  give  and  convey  more  than  a  life-es- 
tate, and  that,  therefore,  the  finding  and  judgment  that  the  defendants  were 
entitled  to  a  fee-simple  title  is  erroneous.  We  cannot  concur  in  this  view. 
The  promise  made  must  be  construed  as  one  to  convey  the  whole  of  the  prom- 
isor's title.  It  is  true  he  owned  but  an  equitable  title  at  the  time  of  maii:- 
ing  the  promise,  but  his  agreement  was  to  convey  when  he  could  make  a  deed. 
We  think  the  court  below  properly  held  this  to  be  a  promise  to  convey  the 
fee-simple  as  soon  as  such  title  vested  in  him.  The  plaintiff,  testifying  in  his 
own  behalf,  was  asked  this  question:  '^Qicestion.  Did  you,  at  any  time,  say 
anything  which  led  her  to  believe  she  was  going  to  obtain  title,  or  a  deed  of. 
the  land  from  you?"  The  question  was  objected  to,  and  the  objection  sus- 
tained. This  is  relied  upon  as  error.  The  question  was  clearly  improper,  as 
asking  for  a  conclusion  of  the  witness,  and  the  objection  was  properly  sus- 
tained. But,  if  this  were  not  so,  the  witness  is  allowed  to  state  fully  just 
what  he  did  say,  which  rendered  the  ruling  unimportant.  A  witness  was 
asked  for  a  conversation  between  the  plaintiff  and  himself,  in  which  the  for- 
mer stated  that  he  had  given  the  property  to  his  daughter.  This  was  objected 
to,  because  the  statement  did  not  appear  to  have  been  made  in  the  presence  of 
of  Mrs.  Rowland,  and,  being  after  she  had  taken  possession  of  the  property, 
could  not  have  influenced  her.  The  evident  object  of  the  testimony  was  to 
prove  an  admission  by  the  plaintiff  that  he  had  made  the  gift  as  claimed  by 
the  defendants,  and  for  that  purpose  it  was  competent  and  material.  The 
plaintiff  was  asked  whether,  by  the  conversations  had  with  his  daughter,  he 
intended  to  give  her  more  than  a  life-estate  in  the  property.  Objection  being 
made  the  evidence  was  excluded,  and  properly.  The  question  called  for  a 
conclusion  as  to  what  his  intention  was,  which  could  not  be  heard  to  vary  or 
affect  in  any  way  the  legal  effect  of  the  transaction.  We  find  no  error  in  the 
record.    The  judgment  and  order  denying  a  new  trial  are  aflirmed. 

We  concur:  Sbabls,  C.  J.;  MoFabland,  J.;  Sharpstein,  J.;  Pater- 
son,  J. 


(77  Cal.  213)  ^^  ^  GwTN'S  ESTATE.      {^0.  12,805.) 

{Supreme  Court  of  California,    November  1, 1888.) 

1.  Husband  and  Wife— Community  Property— Devise  by  Will. 

Under  Civil  Code  Cal.  §  1402,  which  provides  that  ^upon  the  death  of  the  hnshand 
one-half  of  the  community  property  goes  to  the  surviving  wife,  and  the  other  half 
is  subject  to  the  testamentaiy  disposition  of  the  husband'*  the  husband's  will,  as 
against  his  widow,  can  pass  title  to  but  one-half  of  the  community  property. 


Digitized  by 


Google 


628  PACIFIC   REPORTER.  [Col, 

2.  Will— Probate  and  Contest— Election  bt  Widow. 

An  election  by  a  widow  to  take  under  the  law,  rather  than  under  her  husband^a 
will,  is  not  a  contest  of  the  will  within  tbe  meaning  of  Code  Civil  Froc.  CaL  $  1883, 
which  provides  that  "if  no  person  within  one  year  after  the  probate  of  a  will  con- 
test the  same  or  the  validity  thereof,  the  probate  of  the  will  is  conclusive. '' 

8.  Same— Effect  of  Probate- Estoppel. 

A  widow  is  not  estopped  to  make  such  election  by  causing  the  will  to  be  probated 
and  becoming  the  executrix  thereof. 

In  bank.  Appeal  from  superior  court,  Santa  Barbara  county;  R.  M.  Dil- 
LAKD,  Judge. 

This  is  an  appeal  by  Hachaliah  P.  Gwin  and  Theodore  Gwin,  devisees  of 
John  Gwin,  deceased,  from  a  decree  directing  distribution  of  the  property  de- 
vised by  said  John  Gwin.  The  respondent,  Cornelia  L.  Gwin,  is  the  widow 
of  deceased.  Code  Civil  Proc.  §  13^3,  provides  that  "if  no  person  within  one 
year  after  the  probate  of  a  will  contest  the  same  or  the  validity  thereof  the 
probate  of  the  will  is  conclusive."  Civil  Code,  §  1402,  provides  that  "upon 
the  death  of  the  husband,  one-half  of  the  community  property  goes  to  the  sur- 
viving wife,  and  the  other  half  is  subject  to  the  testamentary  disposition  of  the 
husband." 

Wm,  H.  Schooler,  for  appellants.    B,  F,  Thomas,  for  respondent. 

Works,  J,  John  Gwin,  by  his  will,  devised  and  bequeathed  certain  real 
and  personal  property  to  his  wife,  and  to  his  two  sons  all  of  the  real  property 
in  Butte  county,  Cal.,  of  which  he  might  die  seized.  His  wife  and  two  others 
were  named  as  executors  of  the  will.  The  will  was  duly  admitted  to  probate, 
and  the  persons  named  appointed  executors  on  the  19th  day  of  February.  1887. 
Th6  next  step  in  the  estate  appearing  in  the  record  is  a  notice  by  the  widow 
that  she  declined  to  take  under  the  will,  and  elects  to  take  as  widow,  under 
section  1402  of  the  Civil  Code.  This  notice  was  filed  April  26,  1888,  more 
than  one  year  after  the  probate  of  the  will.  Subsequently,  on  the  27th  day  of 
April,  1888,  a  petition  for  distribution  of  the  estate  was  filed  by  said  widow, 
and  on  the  12th  of  May  following  decree  of  distribution  was  duly  entered,  by 
which  the  real  estate  of  the  deceased  was  declared  to  be  community  property^ 
and  one-half  thereof  distributed  to  the  widow  and  one-fourth  each  to  the  sons. 
The  sons,  who  are  legatees  under  the  will,  appeal. 

No  objection  is  made  to  the  proceedings,  nor  is  the  fact  that  the  real  estate 
"^as  community  property  in  any  way  questioned.  The  appellants  contend  that 
as  the  widow  is  named  as  executrix  of  the  will,  and  caused  the  same  to  be 
probated,  and  was  appointed  and  qualified  as  such  executrix,  and  her  election 
to  take  under  the  law  was  not  made  within  one  year,  she  is  estopped  to  make 
such  election.  It  is  contended  that  the  election  on  her  part  not  to  take  under 
the  will  was,  in  effect,  a  contest  thereof,  and  came  too  late  under  section  133<J 
of  the  Code  of  Civil  Procedure.  But  this  was  in  no  sense  a  contest  of  the  will, 
or  its  probate.  On  the  contrary,  the  court  below  proceeded  to  settle  and  dis- 
tribute the  estate  according  to  the  terms  of  the  will.  It  was  found  that  the 
real  estate  was  community  property,  and  that,  for  that  reason,  the  will,  as 
against  the  widow,  could  only  pass  the  title  to  one-half  thereof.  There  was 
no  error  in  this  conclusion.  Civil  Code,  §  1402.  It  is  urged  that  the  widow, 
having  probated  the  will,  was  estopped  thereby  to  make  her  election,  and  nu- 
merous authorities  are  cited  to  the  effect  that  one  who  has  taken  a  beneficial 
interest  under  a  will  is  thereby  held  to  have  confirmed  and  ratified  it.  This 
court  has  held  that  a  widow  is  not  estopped  to  make  her  election  to  take  un- 
der the  law  by  causing  the  will  to  be  probated,  and  becoming  the  executrix 
thereof.  Estate  of  Frey,  52  Cal.  658.  There  is  nothing  before  us  to  show 
that  the  widow  took  a  beneficial  interest  under  the  will,  but  if  she  had  it 
would  not  estop  her  from  asserting  her  title  to  the  one  half  of  the  community 
property  under  the  circumstances  of  this  case.     Beard  v.  Knox,  5  Cal.  252, 
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257;  Estate  of  Silvey,  42  Cal.  210,  212.     There  is  no  error  of  which  the  ap- 
pellants have  reason  to  complain.    Order  affirmed. 

We  concur:    Searls,  C.  J.;  McFablanp,  J.;  Thornton,  J.;  Paterson» 
J,;  Sharpstein,  J. 


(T7  Cal.  324) 

Bralt  c.  Henry.    (No.  12.402.) 
{Supreme  Court  of  California,    November  2, 1888.) 
1.  Witness— Cboss-Examination. 

Where  the  answer  admits  plaintiff^ s  ownership  of  the  note  sued  on,  and  the  bill 
of  exceptions  recites  that  it  is  proved  that  the  note  was  executed  by  defendant,  and 
indorsed  and  delivered  to  plaintiff  before  suit,  refusal  to  allow  defendant  to  cross- 
examine  plaintiff  to  show  by  him  that  be  is  not  the  owner  of  the  note,  is  not  error. 
a.  Same. 

Refusal  to  allow  defendant  to  cross-examine  pluintiff  with  the  view  of  showing^ 
that  the  note  sued  on  is  without  consideration,  is  not  error  where  plaintiff  has  Riven 
no  testimony  on  the  point,  in  chief. 

In  bank.  Appeal  from  superior  court,  Fresno  county;  J.  B.  Campbell^ 
Judge. 

Action  on  a  note  brought  by  J.  H.  Braly  against  S.  W.  Henry.  There  was 
a  judgment  for  plaintiff,  and  defendant  appeals.  For  opinions  on  former  ap- 
peals, see  11  Pac.  Rep.  385.  12  Pac.  Rep.  623.  and  18  Pac.  Rep.  798. 

W»  2>.  Grady,  (Qov/cher  <&  Geis.ot  counsel,)  for  appellant.  Geo,  A.  Nourse^ 
for  respondent. 

Works,  J.  This  is  the  second  time  this  case  has  been  before  this  court. 
Braly  v.  Henry,  71  Cal.  481,  11  Pac.  Rep.  385,  and  12  Pac.  Rep.  623.  We 
refer  to  the  former  opinion  for  a  statement  of  the  issues  presented  by  the  plead- 
ings. At  the  second  trial  in  the  court  below  the  defendant  was  permitted  ta 
introduce  evidence  tending  to  show  a  contemporaneous  agreement  between 
the  payee  of  the  note  and  himself,  by  which  he  was  to  be  credited  with  the 
quantity  of  hay  the  stack  was  found  on  measurement  to  fall  short  of  the  quan- 
tity estimated  by  the  parties,  and  for  which  the  note  was  executed.  The 
question  whether  there  was  such  a  shortage  is  the  only  real  controversy  pre> 
sented  by  the  pleadings.  'The  jury  found  against  the  defendant  for  the  full 
amount  of  the  plaintiff's  claim,  and  judgment  was  rendered  accordingly.  De- 
fendant appeals. 

The  record  is  full  of  objections  to  the  evidence  on  the  part  of  the  defendant 
There  are  no  less  than  40  specifications  of  error,  all  going  to  the  admission  or 
exclusion  of  evidence,  although  the  evidence  is  very  brief,  taking  up  less  room 
in  the  transcript  thun  the  objections  themselves  and  rulings  thereon.  We  can- 
not extend  this  opinion  in  like  manner,  by  considering  these  alleged  errors 
separately  and  in  detail.  Eighteen  of  the  alleged  errors  are  in  sustaining  ob- 
jections of  plaintiff's  counsel  to  questions  put  to  plaintiff  on  cross-examination, 
with  the  view  of  proving  by  him  that  he  was  not  the  owner  of  the  note  sued 
on,  and  that  the  same  was  without  consideration.  As  to  the  matter  of  the 
ownership  of  the  note  the  objections  were  properly  sustained  for  two  reasons: 
(1)  There  was  no  issue  as  to  the  ownership.  That  plaintiff  was  the  owner  of 
the  note  was  admitted  by  the  answer.  (2)  The  bill  of  exceptions  reciteo  in 
the  beginning  that  it  is  proved  that  the  note  was  executed  by  the  defendant 
to  one  Hughes,  and  by  Hughes  indorsed  and  delivered  to  plaintiff  before  the 
commencement  of  the  suit.  As  to  the  question  of  consideration,  the  objec- 
tions were  properly  sustained,  for  the  reason  that  the  witness  had  not  given 
any  testimony  on  the  point,  in  chief,  and  the  same  were  not  proper  cross-ex- 
amination. We  have  carefully  examined  the  other  errors  assigned,  and  find 
them  to  be  equally  without  foundation.  The  defendant  was  permitted  to  go 
fully  into  the  evidence  excluded  on  the  former  trial,  and  the  verdict  of  the 
v.l9p.no.l6— 34 
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jury  is  against  him.  It  is  urged  tliat  the  verdict  is  not  sustained  by  the  evi- 
dence, but  tiiere  are  no  specifications  of  particulars  in  which  the  verdict  is  not 
sustained.  Waiving  this  omission,  we  are  of  opinion  that  the  evidence  is  suf- 
ficient to  uphold  the  verdict.  It  is  urged  by  counsel  for  respondent  that  the 
record  is  not  properly  before  us,  but  we  have  preferred  to  decide  the  case  upon 
its  merits.    Judgment  and  order  denying  motion  for  a  new  trial  affirmed. 

We  concur :    Sbarls,  0.  J. ;  Sharpstein,  J. ;  Mcfarland,  J. ;  Thobntok, 
J. ;  Paterson,  J. 


(77  Cal.  828) 

Pardy  V.  Montgomery  tt  al.    (No.  11,204.) 
(Supreme  Court  of  Cal4fomia,    November  2, 1888.) 

1.  Appbai/— Review— Matters  not  Apparent  of  Record. 

The  court,  on  appeal,  cannot  notice  ai&davits  in  the  transcript  showing,  as  claimed 
by  appellant,  the  oircumstanoes  under  which  the  action  was  dismissed  by  the  court 
below,  where  it  is  not  shown  in  any  mode  that  such  affidavits  were  used  in  that 
court. 

8.  Practice  in  Civil  Cases— Dismissai/— Presumption. 

Under  Code  Civil  Proc.  CaL  §581,  giving  the  trial  court  power,  under  certain  cir- 
cumstances, to  dismiss  an  action  for  want  of  prosecution,  it  must  be  presumed,  in 
the  absence  of  a  showing  to  the  oontraiy,  that  the  court  exercised  its  power  in  ac- 
cordance with  the  statute. 

In  bank.  Appeal  from  superior  court,  city  and  county  of  San  Francisco; 
John  F.  Finn,  Judge, 

This  was  an  action  by  George  Pardy  against  Charles  Montgomery  et  al., 
commenced  June  23,  1880.  An  amended  complaint  was  filed  September  15, 
1880.  The  answer  was  filed  October  8,  1880.  The  cause  was  tried  May  2, 
1882,  before  Judge  Allen  without  a  jury.  The  court  announced  from  the 
bench  that  the  defense  was  sustained  by  a  prepondei*ance  of  testimony,  and 
ordered  judgment  for  defendants.  Judge  Allen's  term  expired  with  the 
year  1882.  April  2,  1883,  plaintiff  applied  to  the  clerk  to  have  a  judgment 
entered  in  the  case  for  the  purpose  of  appealing  therefrom.  This  the  clerk 
refused  because  no  findings  were  waived  nor  made  and  filed.  October  30, 1883, 
S.  T.  Birdsall  was  substituted  as  plaintiff's  attorney.  December  10,  1883, 
plaintiff  served  and  filed  a  notice  that  he  would  nfove  for  a  new  trial.  May 
23, 1884,  the  motion  was  dismissed.  July  29,  1884,  plaintiff  gave  notice  to 
set  cause  for  trial  on  tlie ground  that  the  issues  were  joined,  and  that  the  for- 
mer hearing  resulted  in  a  mistrial  by  reason  of  tlie  negligence  of  defendants 
in  not  having  findings  made  and  filed.  August  1,  1884,  defendant  made  a 
motion  to  dismiss  the  action  for  want  of  prosecution,  which  prevailed,  and 
from  which  order  the  appeal  is  taken. 

8amL  T,  Birdsall  and  Wm.  T.  BaggetU  for  appellant.  W»S,  QoodfellaWt 
for  respondents. 

Thornton,  J.  We  cannot  take  notice  of  the  affidavits  In  the  traneksript* 
showing,  as  claimed  by  the  appellant,  the  circumstances  under  which  this  ao 
tion  was  dismissed  by  the  court  below,  for  the  reason  that  it  is  not  shown  in 
any  mode  that  such  affidavits  were  used  on  the  hearing  of  the  application  in 
that  court.  The  court  below  had  power  to  dismiss  the  action  for  want  of 
prosecution,  (see  Code  Civil  Proc.  §  581:)  and,  there  being  no  showing  to  the 
contrary,  we  must  presume  that  the  court  below  exercised  ite  power  properly, 
and  within  the  rules  prescribed  by  law.    Judgment  ajQrmed. 

We  concur:    Seabds,  C.  J. ;  Works,  J.;  Paterson,  J.;  Sbabpstsin»  J. 
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(77  Cal.  827) 

Labish  V.  Hardy.    (No.  11, 627.) 
{Supreme  Cowrt  of  Calif  omia.    November  8, 1888.) 

L  HuSBAin)  AKD  WjTB — OCOnPiLTIOlT  OF  Gk>VSRNMBNT  LaND — COMVUNITT  PBOFBRTT. 

A  husband  and  wife  occupied  a  tract  of  land  belonging  to  the  United  States  from 
1847  until  1856,  when  the  wife  died.  The  husband  continued  to  occupy  the  land  un- 
til 1871,  when  he  received  a  deed  to  it  from  the  town  of  Santa  Cruz  under  act  Cone:. 
July  28, 1866.  Held^  that  the  occupation  by  the  husband  and  wife  during  her  life 
did  not  have  the  effect  to  render  the  land  community  property,  or  vest  the  wife  with 
any  ownership  whatever. 
S.  QuiETiyo  TiTLB— Pleading— EviDBNCE. 

In  an  action  by  a  daughter  of  the  first  marriage  against  a  second  wife,  to  whom 
the  land  had  been  deeded,  to  recover  the  interest,  claimed  by  plaintiff  as  heir  of  her 
deceased  mother,  the  court  properly  sustained  objection  to  the  introduction  of  evi- 
dence that  plaintiff's  father  was  indebted  to  her:  and  also  properly  denied  her  mo< 
tion  to  amend  her  complaint  by  alleging  such  indebtedness. 

In  bank.  Appeal  from  superior  court,  Santa  Gruz  county;  F.  J.  McCann, 
Judge. 

Action  to  quiet  title,  brought  by  Isabella  Labish  against  Jane  Hardy.  The 
court,  at  the  close  of  plaintiff^s  evidence,  dismissed  the  action,  and  plaintiff 
appeals. 

W,  D.  Storey,  for  appellant.    Charles  B,  Younger,  for  respondent. 

Sharpstein,  J.  Action  to  quiet  title.  The  material  question  in  this  case 
is  whether  the  plaintiff  has  any  title  to  the  premises  described  in  her  com- 
plaint. The  facts  upon  which  appellant  relies  as  proving  her  title  to  the  prem- 
ises are  stated  in  the  brief  of  her  counsel  to  be  as  follows:  "In  1847  plaintiff's 
parents  went  into  possession  of  the  land  in  dispute,  which  was  then  public 
land  of  the  United  States,  and  continued  to  occupy  it,  together  with  tlieir  chil- 
dren, as  their  home  until  the  death  of  plaintiff's  mother,  wiiich  occurred  in 
June,  1856,  at  which  time  plaintiff  was  seven  years  old.  After  the  death  of 
plaintiff's  mother,  the  father  of  plaintiff  continued  to  occupy  said  premises  as 
his  home  until  his  death,  in  1883.  In  June,  1860,  plaintiff's  father  married 
the  defendant.  In  May,  1871,  plaintiff's  father  took  a  deed  for  the  premises 
from  the  corporate  authorities  of  the  town  of  Santa  Cruz,  under  the  act  of 
congress,  approved  July  23.  1866,  entitled  <An  act  to  quiet  title  to  certain 
lands  within  the  corporate  limits  of  the  city  of  Benicia,  and  the  town  of  Santa 
Cruz;'  said  premises  then  being  within  tlie  corporate  limits  of  the  town  of 
Santa  Cruz,  and  public  lands  of  the  United  States.  On  August  8, 1881,  plain- 
tiff's father  made  a  deed  of  gift  of  the  premises  to  tlie  defendant.  This  deed 
was  recorded,  but  was  not  properly  acknowledged,  when  this  action  was  com- 
menced. At  the  time  this  deed  was  made  the  premises  constituted  all  tlie 
property  of  plaintiff's  father,  and  he  never  afterwards  acquired  any  property. 
The  defendant  claims  the  premises  under  this  deed. "  Counsel  for  appellant 
claims  that  "the  rights  and  equities  acquired  by  her  parents  through  occu- 
pancy and  possession  of  the  premises  constituted  community  property,  one- 
half  of  which  belonged  to  her  mother,  and  at  lier  death,  by  the  law  as  then  ex- 
isting, descended  to  and  vested  in  her  children."  Conceding  that  to  be  so, 
what  rights  or  equities  did  the  parents  acquire  through  occupancy  and  pos- 
session of  the  premises  prior  to  the  death  of  appellant's  mother,  in  1856?  Ten 
years  after  the  death  of  appellant's  mother,  congress  relinquished  and  granted 
the  land  to  the  corporate  authorities  of  the  town  of  Santa  Cruz,  in  trust  and 
with  authority  to  convey  it  to  the  party  in  the  bona  fide  occupancy  of  it  at 
the  date  of  the  passage  of  said  act.  On  May  13,  1871,  the  corporate  autiiori- 
ties  of  Santa  Cruz  conveyed  the  premises  to  William  H.  Hardy,  father  of  ap- 
pellant, and  husband  and  grantor  of  respondent.  The  beneficiaries  under  the 
act  of  congress  were  clearly  those  in  the  bona  fide  occupancy  of  land  in  the 
town  of  Santa  Cruz  at  the  date  of  the  passage  of  said  act,  which  was  10  years 
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after  the  death  of  appellant's  mother.  An  occupancy  which  terminated  10 
years  before  the  passage  of  the  act  would  not  be  a  bona  fide  occupancy  at  the 
time  of  its  passnge.  We  are  unaware  of  any  law  under  which  a  bare  occu- 
pancy of  any  public  land  of  the  United  States  vests  in  the  occupant  any  rights 
or  equities  in  or  to  the  land  so  occupied.  We  think  no  property  was  acquired 
in  the  premises  in  controversy  by  either  of  the  parents  of  appellant  prior  to 
the  passage  of  the  act  of  congress  of  July  23, 1866,  and  to  constitute  it  com- 
mon property  it  must  have  been  acquired  after  marriage,  otherwise  than  by 
gift,  bequest,  devise,  or  descent. 

Holding  as  we  do  tliat  appellant  had  no  title,  legal  or  equitable,  to  the  prem- 
ises, the  failure  of  the  court  to  find  upon  the  issue  raised  by  the  defendant's 
defense  of  the  bar  of  the  statute  of  limitations,  does  not  materially  affect  the 
substantial  rights  of  the  parties,  and  the  error,  if  any,  must  be  disregarded. 
We  advise  courts,  however,  in  all  cases  to  find  upon  the  material  issues  raised 
by  tlie  pleadings.  The  objection  to  the  Introduction  of  evidence  to  prove  tliat 
plaintiff's  father  was  Indebted  to  her,  was  properly  sustained,  and  the  motion 
of  plaintiff  to  amend  her  complaint  by  alleging  such  indebtedness,  was  prop- 
erly denied.    Judgment  and  order  affirmed. 

We  concur:   Searls,  C.  J. ;  Thornton,  J. ;  MoF arland^  J. ;  Paterson,  J. 

(79  Cal.  115) 

Randall  ©.  Duff  et  ah    (No.  11,343.) 
{Suvreme  Court  of  California.    October  23, 1888.) 

1.  Powers— OF  Attornbt — Sale  without  Consideration— Pqbchasers  with  NonoB. 

Under  a  power  of  attorney  to  sell  and  convey  land,  a  conveyance  without  any  con- 
sideration, given  or  agreed  to  be  given,  is  a  nullity ;  and,  the  owner  not  having 
been  made  a  party  t6^a  foreclosure  by  mortgagees  of  the  grantee,  purchasers  at  the 
foreclosure  sale,  with  notice,  cannot  maintain  an  action  against  him  to  quiet  title. 

2.  Lis  Pendens— Notice. 

Representatives  of  the  owner  having,  before  the  foreclosure,  sued  the  grantee  to 
have  the  conveyance,  declared  void,  and  filed  notice  of  lis  pendenst  purchasers  at 
the  foreclosure  sale  take  with  notice. 

8.  Qcietino  Title— Findings— Notice. 

In  an  action  to  quiet  title  by  the  purchaser  at  foreclosure  sale,  findings  which 
show  that  the  legal  title  did  not  pass  to  him  unless  he  was  a  purchaser  without  no- 
tice, and  which,  instead  of  showing  want  of  notice,  show  merely  that  the  mortga 
gees  had  no  notice  when  they  took  the  mortgage,  are  insufficient  to  support  a  judg- 
ment for  plaintiff.* 

4.  Same — Statute  op  Limitations. 

The  mortgagor  having  no  title  to  the  land,  and  the  purchasers  at  foreclosure  sale 
taking  with  notice,  the  action  by  the  latter  to  quiet  title  must  fail,  irrespective  of 
any  question  whether  the  rights  of  the  owner's  representatives  are  ban^  by  the 
statute  of  limitations. 

5.  Appeal— Record— Notice  of  Motion. 

Under  Code  Civil  Proc.  Cal.  §  952,  making  an  order  denying  a  motion  for  a  new 
trial  a  part  of  the  record,  a  recital  in  the  order  that  tjie  motion  was  made  upon 
grounds  sot  forth  in  the  notice  of  motion  is  a  sufficient  showing  in  the  record  that 
the  notice  was  given ;  a  recital  of  the  contents  of  the  motion  not  being  necessary. 

MoFarland,  J.,  dissenting. 

Commissioners'  decision.  In  bank.  Appeal  from  superior  court,  Hum- 
boldt county;  N.  Hamilton,  Judge. 

Action  by  A.  W.  Randall  against  Julia  K.  Duff  and  Agnes  Dnff,  heirs  at 
law  of  William  B.  Duff,  and  William  L.  Duff,  administrator,  to  quiet  title. 
Judgment  for  plaintiff,  and  defendants  appeal. 

• 

'One  who  takes  a  deed  of  land,  with  knowledge  of  an  outstanding  equitable  right  in 
a  third  person,  takes  subject  to  such  right.  McCone  v.  Courser,  (N.  H.)  15  AU.  Rep. 
129.    See,  also,  note,  Id.    See  Morrow  v.  Graves,  (Cal.)  a?ite,  489,  and  note. 
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WiUon  it-  Wilson  (S,  M.  Wilson,  of  counsel)  and  /.  D.  H.  Chamberlain, 
for  appellants.    Horace  L,  Smith  and  S,  M.  Buck,  for  respondent. 

Hayne,  C.  Suit  to  quiet  title  to  three  tracts  of  land.  The  defendants  set 
up  title  in  themselves,  and  filed  a  cross-complaint  for  affirmative  relief.  A 
preliminary  objection  is  taken  to  the  proceedings  on  motion  for  new  trial, 
upon  the  ground  that  the  record  does  not  show  that  a  notice  of  intention  was 
given,  and  the  case  of  Dominyvez  v.  Masootti,  15  Pac.  Rep.  773.  is  relied  upon. 
We  think,  however,  that  it  sufficiently  appears  from  the  record  that  a  notice  of 
intention  was  given.  The  order  denying  the  motion,  which  is  a  part  of  the 
record,  (Code  Civil  Proc.  §  952,)  recites  that  the  motion  was  made  "upon  tfie 
grounds  set  forth  in  defendants'  notice  of  motion."  This  sufficiently  shows 
that  a  notice  was  given.  It  is  not  necessary  that  the  notice  should  be  form- 
ally set  out.  The  fact  that  it  was  given  maybe  inferred  from  a  recital  in  the 
statement  or  bill  of  exceptions,  (Frost  v.  Mettz,  52  Cal.  670,)  or  from  a  stipu- 
lation, {Qodchavx  v.  Mulford,  26  Cal.  320,)  or,  as  in  this  ciise,  from  the  or- 
der disposing  of  the  moUon,  {Oirdfier  v.  Beswick,  69  Cal.  115,  116,  10  Pac. 
Kep.  278.)  In  the  case  of  Bank  v.  Hitchcock,  18  Pac.  Rep.  648,  the  fact  that 
a  notice  had  been  given  was  inferred  from  a  statement  in  the  order  denying 
the  motion  that  "a  motion  for  a  new  trial  is  not  the  proper  remedy."  It  is 
true  that  the  recital  here  only  goes  to  the  fact  that  a  notice  was  given,  with- 
out showing  its  contents,  or  that  it  was  given  in  time.  But  it  will  be  pre- 
sumed that  the  grounds  stated  in  the  bill  of  exceptions  correspond  (as  they 
should)  with  the  grounds  stated  in  the  notice.  And  it  has  been  several  limes 
held  that,  where  it  appears  that  a  notice  was  given,  it  will  be  presumed  to 
have  been  in  time,  unless  the  record  shows  the  contrary.  Roussin  v.  Stew- 
art,  33  Cal.  210;  Burnett  v.  Stearns,  Id.  472;  Qirdner  v.  Beawick,  69  Cal. 
115, 116, 10  Pac.  Rep.  278.  The  case  of  Dominguez  v.  Mascottl,  therefore,  has 
no  application,  and  the  preliminary  objection  is  not  well  taken. 

Upon  the  merits  the  facts  shown  by  the  record  areas  follows:  In  1863, 
one  William  R.  Duff,  who  was  then  the  owner  of  the  property  in  controversy, 
departed  from  the  state,  leaving  a  power  of  attorney  to  his  father,  Richard 
Duff.  William  R.  Duff  remained  away  until  his  death,  which  occurred  in  April, 
1875.  During  his  life-time  his  father,  assuming  to  act  as  his  agent,  executed 
conveyances  of  the  property  to  one  Robert  P.  Duff,  the  brother  of  William  R. 
These  conveyances  purported  to  be  for  valuable  consideration,  but  "were  in 
fact  made  without  any  consideration  given,  or  agreed  to  be  given."  The 
grantee  mortgaged  one  of  the  pieces  of  the  property  to  one  William  Ritchie 
for  ^500,  and  the  othera  to  one  Charles  Fiebig  for  $1,500.  Neither  of  these 
mortgagees  had,  at  the  time  they  took  their  mortgages,  any  notice  of  the 
rights  of  William  R.  Duff,  or  of  his  successors  in  interest.  Each  of  the  mort- 
gages was  foreclosed  after  the  death  of  William  R.  Duff,  but  his  successors 
in  interest  were  not  parties  to  either  of  the  suits.  The  piece  covered  by 
the  Ritchie  mortgage  was  sold  directly  to  the  plaintiff,  who  in  due  course  re- 
ceived the  sheriff's  deed.  The  other  pieces  were  bought  in  by  the  mortgagee 
Fiebig,  who,  after  receiving  the  sheriff's  deed,  conveyed  to  the  plaintiff. 
William  R.  Duff  never  knew  of  the  conveyance  to  his  brother  Robert;  and 
his  wife  and  child  (defendants  here)  first  learned  of  it,  and  of  the  fact  that  it 
was  without  consideration,  in  December,  1880.  In  February,  1881,  they 
brought  a  suit  against  Robert  P.  Duff  and  one  Frank  S.  Duff,  but  not  against 
the  plaintiff  here,  "to  have  the  title  acquired  by  Robert  P.  Duff  *  *  * 
declared  to  be  void,  and  that  defendants  in  that  action  held  the  property  in 
trust;"  and  at  the  same  time  filed  a  notice  of  lis  pendens.  This  notice  w^as 
filed  before  the  mortgages  were  foreclosed.  Judgment  in  said  action  was 
rendered  for  plaintiffs,  but  this  judgment  was  reversed  on  appeal,  and  the  ctise 
was  remanded  for  a  new  trial.  See  Duffy.  Duff,  71  Cal.  513,  12  Pac.  Rep. 
570.    Said  action  was  pending  at  the  time  of  the  trial  herein.    Judgment  in 
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the  case  before  us  was  given  for  the  plaintiff,  and  the  defendants  appeal.  We 
think  the  Judgment  appealed  from  was  erroneous. 

1.  The  power  of  attorney  was  to  sell  and  convey  the  property.  It  did  not 
authorize  the  agent  to  give  the  property  away,  or  to  commit  a  fraud  upon  the 
principal  by  executing  a  conveyance  which  pui*ported  to  be  for  valuable  con- 
sideration, but  which  was  in  fact  without  any  consideration  '* given,  or  agreed 
to  be  given."  The  grantee  must  necessarily  have  known  that  he  did  not  give 
or  agree  to  give  any  consideration  for  the  deed,  and  consequently  that  the  agent 
had  no  authority  to  make  It.  The  conveyance  being  one  which  the  agent  had 
no  power  to  make,  was  a  nullity,  (Dupont  v.  Wertheman,  10  Cal.  368.)  And. 
such  being  the  case,  the  legal  title  remained  in  the  principal,  William  H.  Duff. 
The  case  of  Duffy.  Duff,  71  Cal.  513,  12  Pac.  Bep.  570,  is  not  inconsistent 
with  the  foregoing.  In  that  case  it  seems  to  have  been  argued  that  a  court 
of  equity  had  no  jurisdiction  because  no  title  passed  under  the  agent's  deed. 
The  court,  however,  said  that  there  was  fraud,  and  that  that  was  sufficient  to 
give  the  jurisdiction.  See  page  533.  But  we  see  nothing  in  the  opinion  to  the 
elfect  that  the  title  passed  to  Bobert  P.  Duff,  although  the  suit  seems  to  have 
been  framed  on  that  theory.  We  do  not  see  how  it  can  be  held  that  the  title 
passed  under  the  agent's  deed  witliout  overruling  Dupont  v.  Werthematit 
wliich  we  think  was  rightly  decided. 

2;  But,  although  the  legal  title  remained  in  William  B.  Duff,  the  apparent 
title  was  in  Bobert  P.  Du%;  and  Bitchie  and  Fiebig  having  lent  their  money 
to  liim,  and  taken  their  mortgages  witliout  notice  of  the  facts,  were,  so  far 
as  their  securities  were  concerned,  purchasers  without  notice  for  a  valuable 
consideration.  But  purchasers  of  what?  Not  of  the  legal  title;  for  under 
our  system  a  mortgage  does  not  convey  the  legal  title.  .  They  simply  took  liens 
upon  the  property  to  secure  the  sums  lent  by  them.  Their  mortgages  con- 
ferred upon  them  the  ri^ht,  by  proper  proceedings,  to  have  the  legal  title  sold 
to  satisfy  their  claims.  But  to  that  end  it  was  necessary  to  bring  suits  of 
foreclosure  against  the  parties  who  had  the  legal  title.  The  person  who  ex- 
ecuted the  mortgages  had  no  title,  either  legal  or  equitable.  No  title,  thei-e- 
fore,  could  be  got  through  a  suit  against  him  alone.  The  mortgagees  had  to 
rely  upon  a  species  of  estoppel,  and  they  could  not  have  this  estoppel  judicially 
declared  against  pei*sons  who  were  not  before  the  court.  It  is  too  plain  for 
discussion  that,  at  any  time  before  the  foreclosure  suits,  the  real  owners  had 
the  right  to  redeem  their  property  from  the  incumbrances  to  which  it  was 
subjected  by  the  fraud  of  the  agent  of  their  predecessor  in  interest;  and  they 
could  not  be  deprived  of  this  right  by  suits  to  which  they  were  not  parties. 
The  rule  that  adverse  titles  cannot  properly  be  litigated  in  foreclosure  has  no 
application.  The  fallacy  which  we  think  runs  all  through  the  argument  of 
the  learned  counsel  for  the  respondent  is  in  assuming  that  Bobert  P.  Duff 
ever  had  any  title.  But,  as  we  have  stated,  the  conveyance  to  him  was  in 
excess  of  the  powers  of  the  agent,  and  was  therefore  a  mere  nullity.  If  Bob- 
ert P.  Duff  had  conveyed  the  property  to  a  purchaser  for  value,  without  no- 
tice, and  such  purchaser  had  mortgaged  it,  the  result  would  probably  have 
been  different.  It  might  then  have  been  claimed  that  the  whole  title  passed 
to  such  purchaser,  and  that  he  was  the  only  party  necessaiy  to  be  made  a  de- 
fendant in  the  foreclosure  suits.  But  inasmuch  as  the  mortgagees  took  their 
mortgages  directly  from  Bobert  P.  Duff,  who  never  had  any  title  either  at 
the  date  of  the  mortgages  or  otherwise,  it  was  necessary  to  bring  the  persons 
who  had  the  title  before  the  court,  which  was  not  done.  Hence  the  foreclos- 
ure proceedings  did  not  ex  propria  vigore  cut  off  the  rights  of  the  successors 
in  interest  of  William  B.  Duff. 

3.  But  the  apparent  title  being  in  Bobert  P.  Duff,  a  defendant  in  the  fore- 
closure suits,  we  think  that  a  purchaser  at  the  sheriff's  sales  for  value,  and 
without  notice,  would  take  as  good  a  title  as  if  he  had  purchased  directly  from 
Bobert  P.  Duff,  and  taken  a  deed  from  him.    See  2  Pom.  £q.  Jur.  §  774.    And 


Digitized  by 


Google 


Cal.]  RANDALL  t.  DUFF.  535 

inasmuch  as  there  is  no  dispute  that  the  purchasers  at  such  sales  gave  value 
for  their  deeds,  the  question  is  reduced  to  this:  Did  they  have  notice  of  the 
rights  of  the  defendants  at  the  time  they  purchased?  In  this  regard  the  find- 
ings show  the  power  of  attorney  in  full,  the  fact  that  the  deed  from  the  agent  to 
Bobert  P.  Duff  was  without  consideration,  and  that  the  foreclosure  suits  were 
against  Bobert  P.  Duff  and  one  Frank  S.  Duff — not  against  the  defendants 
here.  The  findings,  therefore,  show  that  the  legal  title  did  not  pass  to  the 
purchasers  at  the  foreclosure  sales,  unless  they  were  without  notice.  It  is 
necessary,  therefore,  that  the  want  of  notice  should  appear  from  the  findings. 
Compare  Landers  v.  Bolton,  26  Cal.  394.  If  they  do  not  show  this  aflirma- 
tively,  they  do  not  support  the  judgment;  and  this,  independent  of  the  ques- 
tion as  to  the  burden  of  proof  at  the  trial.  But  the  findings  do  not  show  that 
the  purchasers  were  without  notice  at  the  time  of  the  foreclosure  sales.  What 
they  do  show  is  that  the  mortgagees  had  no  notice  at  the  time  they  took  their 
mortgages,  which  is  quite  a  different  thing.  This  defect  in  the  findings  is 
not  cured  by  any  admission  of  the  parties,  as  supposed  by  the  counsel  for  the 
respondent.  There  was  nothing  in  the  nature  of  an  agreed  statement  of  facts, 
made  part  of  the  judgment  roll  by  stipulation.  See  cases  cited  in  section  249, 
Hayne,  New  Trial  &  App.  The  admissions  were  of  mere  matters  of  evidence 
at  the  trial.  The  cases  cited  by  the  learned  counsel  have  no  application,  be- 
ing in  reference  to  admissions  in  the  pleadings.  The  findings,  therefore,  do 
not  support  the  judgment.  This  is  sufiicient  to  require  a  reversal;  but,  since 
the  question  of  notice  will  arise  upon  a  retrial,  and  has  been  argued,  we  have 
examined  the  evidence  in  regard  to  it. 

The  evidence  shows  that  the  suit  of  Duffy.  Duff,  was  commenced  before 
either  of  the  decrees  in  foreclosure  was  rendered.  The  purpose  of  that  suit 
was  "to  have  the  title  acquired  by  Bobert  P.  Duff  and  Frank  S.  Duff,  under 
the  power  of  attorney  mentioned  in  defendants' cross-complaint  in  this  action, 
declared  void."  The  plaintiff,  Randall,  who  was  the  purchaser  at  the  Ritchie 
sale,  had  actual  knowledge  of  this  suit.  It  does  not  appear  that  Fiebig,  who 
bought  in  the  property  at  tlie  sale  under  his  mortgage,  and  afterwards  con- 
veyed to  Randall,  had  any  such  actual  knowledge.  But  a  notice  of  lis  pen- 
dens was  filed  on  the  day  the  suit  was  commenced;  and  this  gave  botli  Ran- 
dall and  Fiebig  constructive  notice  of  the  pendency  of  the  suit.  Now,  as  has 
been  stated,  the  mortgagees  could  not  claim  to  be  purchasers  of  anything  but 
a  lieu  up  to  the  time  of  the  foreclosure  proceedings;  and  tliose  proceedings 
did  not  cut  off  the  rights  of  the  defendants  here,  because  they  were  not  par- 
ties to  said  suits;  so  that  whatever  rights  Fiebig  and  Randall  got  must  arise 
from  their  having  been  innocent  purchasers,  at  the  foreclosure  sales,  of  the 
apparent  title  of  Robert  P.  Duff.  They  therefore  clriini  through  him.  This 
being  the  case,  and  the  suit  to  declare  the  invalidity  of  his  supposed  title  hav- 
ing been  pending  at  the  time  they  purchased,  and  they  being  charged  with 
notice  thereof,  how  can  it  be  contended  that  they  took  the  property  free  from 
the  claims  litigated  in  that  suit,  so  as  to  be  entitled  to  have  their  title  quieted 
as  against  such  claims?  We  understand  it  to  be  elementary  law  that  a  per- 
son who  acquires  the  claim  of  a  defendant  in  a  pending  suit,  of  which  he  has 
notice,  tal^es  subject  to  the  rights  of  the  plainti^  in  such  suit.  The  maxim 
is,  pendente  lite  nihil  innbvetur;  and  while  our  statute  has  made  some  change 
as  to  what  constitutes  notice,  it  makes  none  as  to  the  effect  of  the  notice  when 
given.  It  results  that  the  purchasers  at  the  foreclosure  sales  are  subject  to  the 
rights  of  the  plaintiff  in  the  suit  of  Duff  v.  Duff.  We  cannot  know  from  the 
record  before  us  what  the  final  outcome  of  that  suit  will  be.  Therefore  we 
are  not  called  upon  to  say  what  the  rights  of  the  parties  will  be  in  case  the 
defendants  in  Duff  v.  Duff  shall  finally  prevail.  In  other  words,  the  question 
whether  the  notice  with  which  the  purchasers  at  the  foreclosure  sales  were 
charged,  would  cease  to  operate  upon  a  defeat  from  any  cause  of  the  plaintiff 
in  that  suit,  or  would  extend  beyond  it,  and  affect  the  present  case,  notwith- 
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standing  such  defeat,  is  a  question  which  does  not  arise  upon  the  record  on 
this  appeal. 

4.  It  is  argued  for  the  respondent,  however,  that  the  rights  of  the  defend- 
ants here  are  barred  by  limitation,  because  they  discovered  tiie  fraud  upon  their 
predecessor  in  interest  more  than  three  years  before  the  tiling  of  their  cross- 
complaint;  but  if  we  assume,  in  favor  of  the  respondent,  that  this  point  arises 
upon  the  record,  we  do  not  think  the  point  well  taken.  The  fallacy  of  the 
argument  is  in  assuming  that  any  title  passed  to  Robert  P.  Duff.  The  learned 
counsel  assume  that  he  took  the  title,  and  that  the  defendants  here  are  driven 
to  fasten  a  secret  trust  upon  it;  but,  as  we  have  pointed  out,  no  title  passed 
to  Robert  P.  Duff.  And  whatever  rights  the  respondent  kas  must  depend 
upon  whether  he  and  Fiebig  were  purchasers  without  notice  at  the  sheriff's 
sales.  If  they  cannot  establish  this,  their  claim  to  the  property  fails.  If  they 
do  establish  it,  they  take  a  perfect  title,  irrespective  of  any  period  of  limita- 
tion. For  this  purpose,  tlierefore,  it  is  immaterial  when  the  cross-complaint 
was  filed,  or  whether  one  was  filed  at  all.  The  questions  as  to  what  affirma- 
tive relief  the  defendants  are  entitled  to,  and  what  should  be  required  of  them 
as  a  condition  thereof,  are  not  necessary,  to  be  considered  at  present.  We 
therefore  advise  that  the  judgment  and  order  appealed  from  be  reversed  and 
the  cause  remanded  for  a  new  trial. 

We  concur:    Belcher,  C.  C;  Foote,  C. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion  the  jadg- 
ment  and  order  appealed  from  are  reversed,  and  the  cause  remanded  for  a  new 
trial. 

McFarland,  J.,  dissenting. 

(11  Colo.  509)  ^  ^  ^  ^  ^ 

Denver  Fibe-Briok  Co.  v.  Platt. 
(Supreme  Covrt  of  Colorado,   October  16, 1888,) 

Appeal— Revtbw— Weight  op  Evtdenoe.  « 

Where,  in  an  action  for  services  as  foreman  in  a  brickyard,  defendant  counter- 
olaimed  for  damages  caused  by  unskillfulness  of  plaintiff,  which  plaintiff  alleged 
was  in  work  which  he  was  not  hired  to  perform,  and  only  one  witness  testifled  in 
support  of  the  counter-claim,  and  his  testimony  was  denied  by  plaintiff,  a  finding 
for  plaintiff  cannot  be  disturbed. 

Commissioners*  decision.     Appeal  from  superior  court  of  Denver. 
Action  by  Samuel  Platt  against  the  Denver  Fire-Brick  Company.    Judg- 
ment for  plaintitf ,  and  defendant  appeals. 
Decker  c&  Yonley,  for  appellant.     ^ulU'can  &  May^  for  appellee. 

De  France,  C.  The  appellee,  Platt,  brought  this  action  against  the  ap- 
pellant, the  Denver  Fire-Brick  Company,  a  corporation,  to  recover  a  balance 
of  $1,083.33  alleged  to  be  due  to  him  from  said  company  for  work  and  labor 
done  for  it  by  him  as  foreman  in  its  brick-yard.  The  defendant  alleged  by 
way  of  a  counter-claim  that  it  had  employed  the  plaintiff  in  and  about  its  busi- 
ness as  a  skilled  workman,  upon  his  representations  that  he  was  such;  that 
these  representations  were  not  true,  and  that  by  reason  of  his  fault  and  un- 
skillfulness it  had  sustained  damages  in  an  amount  larger  than  that  sued  for 
by  the  plaintiff.  The  plaintiff  denied  these  allegations  of  the  defendant,  and 
a  trial  was  had  to  the  court  upon  the  issues  joined,  a  jury  having  been  waived, 
and  resulted  in  a  finding  and  judgment  for  the  plaintiff  in  the  sum  of  S973.50. 
From  this  judgment  the  defendant  has  appealed  to  this  court.  But  two  errors 
are  assigned:  First.  That  the  finding  of  the  court  is  manifestly  against  the 
evidence.  Second,  That  the  judgment  of  the  court  is  manifestly  against  the 
evidence.     The  employment  and  service  alleged  in  the  complaint  were  ad- 
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mitted,  and  there  was  but  little*  if  any,  dispute  in  the  testimony  as  to  the 
other  allegations  of  said  complaint.  The  main  contest  was  over  the  matter 
presented  by  the  counter-claim.  As  to  this  the  evidence  was  conflicting,  but 
we  cannot  say  that  the  finding  was  manifestly  against  its  weight.  Murphy 
V.  Cunningham^  1  Colo.  467;  Matthews  v.  Qlines,  Id.  472;  Barker  v.  Haw- 
ley,  4  Colo.  316.  The  loss  claimed  to  have  been  sustained  by  the  defendant 
by  reason  of  the  plaintiff^s  fault  and  unskillfulness  was,  as  alleged  in  the 
counter-claim,  wholly  due  to  a  defect  in  certa'n  moulds  in  which  retorts  were 
made.  It  is  alleged  that  the  plaintiff  superintended  the  making  of  said  moulds, 
and  that  this  constituted  a  part  of  the  work  w*hich  he  had  been  employed  by 
the  defendant  to  do,  as  a  skilled  workman.  The  plaintiff  denied  that  the 
making  or  superintending  the  making  of  moulds  was  mentioned  in  the  con- 
tract of  employment,  or  included  in  the  work  which  he  was  hired  to  perform. 
Upon  this  point,  that  is,  as  to  what  the  contract  of  employment  was  in  tliis 
particular,  but  one  witness  testified  in  support  of  the  counter-claim,  and  his 
testimony  was  denied,  too,  by  that  of  the  plaintiff.  The  burden  was  upon 
the  defendant  to  show  this  fact,  as  well  as  the  other  facts  necessary  to  be 
proven,  in  order  to  make  out  the  counter-claim.  It  was  the  province  of  the 
court  below,  acting  in  the  capacity  of  a  jury,  to  judge  of  the  credibility  of  the 
witnesses.  It  has  found  for  the  plaincilT,  and  its  finding  must  be  allowed  to 
stand.     The  judgment  should  be  atfi I med. 

Stallcup  and  Rising,  CC,  concur. 

Pjer  Curiam.    For  the  reasons  assigned  in  the  foregoing  opinion,  the  judg- 
ment of  the  court  below  is  affirmed. 

(11  Colo.  564) 


Larimer  County  t?.  National  State  Bank  of  Boulder. 
(Sv/preme  Ccmrt  of  Colorado.    October  26, 1888.) 

1.  CoNSTiTUTioNAii  Law— -Taxation—Salb  OP  Land  por  Pbrsonal  Tax. 

Gen.  St.  Colo.  1883,  §  2912,  authorizing  the  sale  of  lands  for  "taxes  and  charges 
assessed  against  the  owner  thereof  for  personal  property, "  is  not  contrary  to  pub- 
lic policy,  nor  to  any  constitutional  provision,  in  that  it  authorizes  the  sale  of  land 
for  personalty  tax. 

2.  Taxation— Tax  Sale— Recovery  of  Price. 

Gon.  St.  Colo.  1883,  §  2824,  providing  that  when  land  has  been  sold  for  taxes,  "on 
which  no  tax  was  due  at  the  time, "  the  county  shall  be  liable  to  the  purchaser  for 
the  amount  paid,  with  interest,  etc.,  does  not  authorize  an  action  against  the  county 
hy  a  purchaser  at  tax  sale  to  recover  back  the  amount  of  personal  property  tax  ad- 
mitted to  be  due,  and  included  in  the  purchase  price. 
8.  Same— Caveat  Emptor. 

At  common  law  the  maxim  caveat  emptor  applies  to  a  purchaser  at  a  tax  sale. 

Commissioners'  decision.     Appeal  from  Boulder  county  court. 

Action  by  the  National  State  Bank  of  Boulder  against  the  commissioners 
of  Larimer  county  for  money  paid  by  plaintiff's  assignor  at  a  tax  sale.  There 
was  a  trial  to  the  court,  and  judgment  for  plaintiff.    Defendant  appeals. 

Ballard,  Robinson  d-  Loce,  for  appellant.     0,  F.  A.  Qreene,  for  appellee. 

De  France,  C.  On  the  4th  day  of  June,  1883,  one  C.  G.  Buckingham,  by 
his  agent.  Dunning,  bid  in  at  tax  sale,  held  by  the  treasurer  of  the  county  of 
Larimer,  in  this  state,  certain  lots  or  parcels  of  land  situate  in  Fort  Collins, 
in  said  county,  and  received  from  said  treasurer  the  usual  certificate  of  sale 
issued  in  such  cases.  The  advertised  notice  given  by  the  treasurer  of  such 
sale,  including  a  note  at  the  foot  thereof,  and  excluding  the  description  of 
other  property  therein  mentioned,  reads  as  follows: 
"Land  Sale  for  Taxes. 
"Treasurer's  Office,  County  of  Larimer,  State  of  Colorado. 

"Public  notice  is  hereby  given  that  I  will,  according  to  law,  offer  at  public 
dale,  at  the  office  of  the  treasurer  of  the  county  of  Larimer  and  state  of  Colo- 


Digitized  by 


Google 


588 


PACIFIC  REPORTER. 


[Colo. 


radOf  on  the  4th  day  of  June,  1883,  and  succeeding  days,  commencing  at  the 
hour  of  11  o'clock  A.  M.  of  said  day,  so  much  of  the  following  described  real 
estate,  situate  in  said  county,  on  which  the  taxes  for  the  year  1882  have  not 
been  paid,  as  shall  be  necessary  to  pay  said  taxes,  interest,  and  penalty,  to- wit: 


"KNOWN  LOTS  IN  FOBT  COLLINS. 

Name  of  Owner. 

Lot  or  Part  of  Block. 

Block. 

Town. 

Valuat'n. 

Amount  of 
Tax. 

•          «          • 

Yount,  A.  K.  &  B.  B. 
do. 
do. 
do. 

«          •          • 

•          •          « 

1,  2,  8,  4,  5,  and  6 
2 

N.  E.  14-19  of  15 
9 

•          • 

131 

14 
12 

19 

• 

ColUns 
do. 
do. 
do. 
do. 
• 

«        « 
$  540 

100 

8,000 

125 

•  * 

I5S6.06 

•  • 

"Witness  my  hand  and  seal  this  20th  day  of  April,  A.  D.  1888. 

"E.  N.  Garbutt,  County  Treasurer.    [Seal.] 

"Note.  22  per  cent,  must  be  added  to  the  above  taxes  in  all  cases,  for  inter- 
est and  penalty. " 

The  lots  thus  described  as  the  property  of  "Yount,  A.  K.  &  E.  B.,"  are 
those  which  were  sold  to  Buckingham.  These  lots  were  the  property  of  Ella 
B.  Yount,  and  were  inherited  by  her  from  her  husband,  A.  K.  Yount,  who 
died  In  the  year  1880.  The  same  were  listed  and  carried  out  on  the  tax-roll 
in  the  name  and  as  the  property  of  herself  and  her  deceased  husband.  Her 
personal  property  was  also  listed  for  the  year  1882  in  the  name  of  "Yount, 
A.  K.  &  E.  B.,"  and  was  valued  at  $15,000  for  taxable  pui-poses.  The  tax 
levy  for  1882  was  28  17-30  mills  on  the  dollar.  The  total  amount  of  tax 
against  said  lots,  given  in  the  notice  of  sale  as  $536.06,  included  the  personal 
property  tax,  as  well  as  the  real-estate  tax,  assessed  and  levied  upon  the  prop- 
erty of  Ella  B.  Yount,  which  had  been  listed  as  aforesaid.  In  making  the 
sale  of  said  lots  for  the  taxes  of  1882,  the  treasurer  of  said  county  apportioned 
the  said  personal  property  tax  to  the  different  lots  according  to  their  assessed 
value,  and  thus  sold  the  same  to  satisfy,  not  only  the  real-estate  tax.  but  also 
the  personal  property  tax.  The  total  amount  bid  und  paid  by  Buckingham 
therefor  was  $6^.10.  Of  this  amount  the  sum  of  $521.43  was  on  account  of 
the  tax  on  personalty,  including  the  interest  and  penalty.  One  of  these  lots 
was  aftewards  redeemed,  and  Buckingham  received  back,  by  reason  thereof, 
sufficient  to  reduce  the  amount  of  the  personal  property  tax  paid  by  him  to 
$507.48.  Some  time  prior  to  the  commencement  of  this  action,  Buckingham 
assigned  to  the  appellee  the  said  certificate  of  tax  sale,  together  with  all  his 
rights  thereunder.  The  appellee  demanded  of  appellant  that  the  $507.48  thus 
paid,  and  not  received  back,  on  account  of  personal  property  tax,  be  refunded; 
and,  upon  the  refusal  of  appellant  to  refund  the  same,  brought  this  action  to 
enforce  its  payment,  with  interest.  A  trial  was  had  to  the  court,  without  a 
jury,  after  issue  joined,  and  resulted  in  a  judgment  in  favor  of  the  appellee, 
plaintiff  below,  for  the  sum  of  $611.62,  and  costs  of  suit;  from  which  the  ap- 
pellant has  appealed  to  this  court. 

This  action  is  of  a  legal  nature,  having  but  a  single  purpose,  the  recovery 
of  a  money  judgment  for  the  amount,  with  interest,  of  the  tax  on  personalty, 
paid  by  Buckingham  at  said  tax  sale,  less  the  sum  received  back  on  account 
of  the  redemption  of  one  of  the  lots  so  sold.  It  is  insisted  by  the  appellant 
that  the  action  is  not  maintainable  at  common  law,  or  under  the  statute; 
while  the  appellee  relies  upon  common-law  principles  as  well  as  the  statute 
for  its  support.  It  is  not  alleged  or  claimed  by  appellee  that  the  assessment 
or  tax  upon  either  the  real  estate  or  personalty  was  void;  but  the  extent  of 
the  claim  is  that  the  law  does  not  authorize  the  sale  of  real  estate  by  a  county 
treasurer  to  satisfy  a  tax  on  personalty;  that  the  advertised  notice  does  not 
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state  that  the  sale  was  to  be  made  for  taxes  other  than  those  assessed  against 
the  lots;  that  Buckingham  had  no  notice  at  the  time  of  such  sale  that  the  per- 
sonal property  tax  was  included ;  and  that  be  received  no  consideration  for 
the  payment  of  the  personalty  tax.  We  think  the  action  cannot  be  main- 
tained upon  common-law  principles,  under  the  facts  as  presented  by  the  rec- 
ord. At  common  law,  the  maxim  caveat  emptor  applies  to  a  purchaser  at  a 
tax  sale.  Cooley,  Tax'n,  375;  Hamilton  v.  Valiant,  30  Md.  139.  The  pur- 
chaser is  a  mere  volunteer  in  the  payment  of  the  tax.  Lynde  v.  Melrose,  10 
Allen,  49.  A  tax  voluntarily  paid  cannot  be  recovered  back,  when  paid  by 
the  person  against  whom  or  whose  property  it  has  been  assessed.  Cooley, 
Tax'n,  566,  and  cases  there  cited.  In  Lynde  v.  Melrose,  10  Allen,  49.  above 
cited,  the  action  was  based  on  the  ground  that  the  tax  was  paid  without  con- 
sideration. The  tax  in  that  case  had  been  illegally  assessed,  and  the  action 
was  against  the  town,  which  had  received  the  same,  to  recover  it  back.  In 
the  case  from  Maryland,  above  cited,  the  action  was  against  the  officer  who 
made  the  sale,  and  there  was  an  entire  want  of  notice  of  the  sale. 

The  section  of  the  statute  relied  upon  as  authorizing  this  action  is  section 
2824,  Gen.  St.  1883,  which  i^eads  as  follows:  "When  by  mistake  or  wrongful 
act  of  the  treasurer,  clerk,  or  assessor,  or  from  double  assessment,  land  has 
been  sold  on  which  no  tax  was  due  at  the  time,  the  county  shall  hold  the  pur- 
chaser harmless  by  paying  him  tlie  amount  of  principal,  and  interest  at  the 
rate  of  twenty-five  per  cent,  per  annum;  and  the  treasurer,  clerk,  or  assessor, 
as  the  case  may  be,  and  his  sureties  on  his  official  bond,  shall  be  liable  to  the 
county  for  all  losses  sustained  by  the  county  from  s^es  made  through  the 
[their]  mistake  or  misconduct."  It  is  not  claimed  or  shown  that  there  was 
no  tax  due  at  the  time  upon  the  lots  sold  to  Buckingham,  but  tiie  contrary  is 
in  fact  conceded.  Nor  is  any  question  made  as  to  the  validity  of  the  plain- 
tiff*s  title.  Until  the  purchaser  is  injured,  or  injury  threatened,  there  is 
nothing  to  hold  him  harmless  from.  No  warrant  for  the  action  can  therefore 
be  found  in  this  section  of  the  statute. 

Section  2912,  Gen.  St.  1883,  expressly  authorized  the  sale  of  lands  "for  the 
taxes  and  charges  thereon,  and  t-axes  and  charges  assessed  against  the  owner 
thereof  for  personal  property,"  and  the  notice  of  sale  given  by  the  county 
treasurer  in  this  case  is  in  the  precise  form  there  prescribed.  Counsel  for  ap- 
pellee contends  that,  in  so  far  as  this  section  of  the  statute  authorizes  the 
sale  of  land  for  a  personal  property  tax,  it  is  inoperative  and  void,  on  the 
grounds  that  it  is  against  public  policy,  and  that  it  is  uncertain.  Its  uncer- 
tainty is  not  pointed  out,  and  we  are  unable  to  discover  wherein  it  is  un- 
certain. The  other  objection  is  not  well  founded,  as  the  public  policy  of  a 
state  is  but  the  creature  of  its  legislature  in  respect  to  all  matters  upon  which 
such  legislature  has  acted,  and  is  not  prohibited  from  acting.  In  other  words, 
the  legislature,  if  not  prohibited  by  the  constitution,  may  declare  what  the 
public  policy  of  the  state  in  respect  to  any  particular  matter  shall  be.  We 
know  of  no  provision  of  the  constitution  which  prohibits  the  enactment  of 
the  law  under  consideration.  We  think  the  judgment  should  be  reversed, 
and  the  action  dismissed. 

Stalloup  and  Rising,  CO.,  concur. 

Pbr  Curiam.  For  the  reasons  assigned  in  the  foregoing  opinion  the  judg- 
ment of  the  court  below  is  reversed,  with  directions  to  dismiss  the  action. 


01  Colo.  650) 

Gross  v.  Watkins. 
(Supreme  Court  of  Colorado,    October  26, 1888.) 

RBPLKVIlff— EVIDBNOB. 

In  replevin,  the  evidence  showed  that  the  cattle  sued  for  were  in  the  possession 
of  plain tifTs  intestate,  and  branded  with  his  brand;  that  defendant  claimed  and 


Digitized  by 


Google 


540  PACIFIC   REPORTER.  [C!olo. 

took  them  as  his  own;  and  alleged  and  gave  evidence  that  they  had  fraudulently 
been  branded  with  the  brand  of  plain tllTs  intestate  over  his  own  brand.  Held, 
that  a  verdict  for  plaintiff  was  warranted  by  the  evidence. 

Commissioners*  decision.     Appeal  from  Chaffee  county  court. 

Action  of  replevin,  brought  by  Mary  F.  AVatkins,  administratrix  of  the  es- 
tate of  L.  E.  Watkins.  deceased,  against  Gregory  Gross.  Verdict  and  judg- 
ment for  plaintiff,  and  defendant  appeals. 

T.  M,  S,  Rhett  and  H,  W,  Hobson,  for  appellant.  G.  K,  Harteiistine,  for 
appellee 

Stallcitp,  C.  Tliis  was  an  action  of  replevin  for  one  cow  and  one  steer, 
brought  by  the  appellee  against  the  appellant  before  a  justice  of  the  peace. 
Upon  judgment  there,  the  case  wjis  taken  to  the  county  court  by  appeal,  and 
there  tried  to  a  jury.  The  verdict  and  judgment  were  for  the  appellee,  and 
the  case  conies  here  on  appeal.  By  an  inspection  of  the  transcript,  the  certif- 
icate thereto,  and  the  judge's  certificate  to  and  authentication  of  the  correct- 
ness of  the  statement  of  the  evidence  in  the  case,  it  appears  that  the  evidence 
is  all  we  have  here  in  the  way  of  a  bill  of  exceptions.  It  appears  therefrom 
that  there  was  no  objection  made  or  exception  taken  toucliing  the  introduc- 
tion or  rejection  of  evidence.  By  the  verdict  of  the  jury,  the  issues  were 
found  in  favor  of  appellee,  and  her  damages  were  assessed  at  $25.  Judgment 
was  accordingly  rendered  for  the  same,  with  costs.  The  evidence  for  appellee 
showed  that  the  cattle  were  in  the  possession  of  appellee's  intestate,  and  were 
bninded  with  his  brand;  that  appellant  claimed  and  took  the  cattle  as  his 
own,  and  claimed  and  gave  evidence  tending  to  show  tlmt  they  had  been 
branded  with  said  brand,  over  his  brand,  fraudulently  and  wrongfully.  The 
jury  found  this  issue  against  the  appellant,  and  the  evidence  was  sufficient 
to  warrant  such  finding.  This  is  the  only  question  properly  presented  by  the 
record  and  argued  here.     The  judgment  should  be  affirmed. 

De  France  and  Rising,  CC,  concur. 

Per  Curiam.  For  the  reasons  assigned  in  the  foregoing  opinion  the  judg- 
ment of  the  court  below  is  affirmed. 


(11  Colo.  548)  WlTCHEB  V.  WATKINS. 

{Supreme  Court  of  Colorado*    October  26, 1888.) 

1.  Appeal — ^Puactice — Assignment  of  Errors. 

Instructions  given  and  refused,  but  not  incorporated  in  the  bill  of  exceptions,  ^o 
not  become  a  part  of  the  record,  and  error  assigned  thereon  will  not  be  considerea. 

2.  Replevin— Practice— Judgment  on  Appeal. 

Gen.  St.  Colo.  §  2033,  provides  that  in  replevin  before  justices  of  the  peace,  where 
the  property  has  not  been  taken  on  the  writ,  the  action  may  proceed  as  one  for 
damages.  On  the  trial  of  an  appeal  from  a  justice  in  a  replevin  suit,  in  which  there 
were  no  written  pleadings,  the  jury  found  for  the  plaintiff,  and  assessed  her  dam- 
ages at  SS325;  for  which  sum  the  court  entered  judgment,  reciting  therein  that  it 
appeared  by  the  records  and  evidence  that  the  property  in  controversy  had  never 
been  replevied  or  delivered  to  plaintiff.  Held^  that  the  verdict  and  judgment  were 
sufficiently  responsive  to  the  issues. 

Commissioners'  decision.    Appeal  from  Chaffee  county  court. 

Action  of  replevin,  brought  by  Mary  F.  Watkins,  as  administratrix  of  the 
estate  of  L.  E.  Watkins,  deceased,  against  T.  Witcher.  Verdict  and  judg- 
ment for  plaintiff,  and  defendant  appeals. 

T.  M.  S.  Rhett  and  H.  W.  Hobson,  for  appellant.  Q.  K.  Hartemtine,  for 
appellee. 

Stallcup,  C.  This  was  an  action  of  replevin  for  eight  head  of  cattle, 
brought  by  the  appellee  against  the  appellant  before  a  justice  of  the  peace. 
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Appeal  from  the  judgment  there  was  taken  to  the  county  court,  where  the 
case  was  tried  to  a  jury,  and  verdict  and  judgment  were  given  for  appellee, 
and  the  case  comes  here  by  appeal  therefrom.  The  instructions  given  and 
refused  by  the  court  were  not  incorpomted  in  the  bill  of  exceptions.  Witliout 
being  so  incorporated,  they  do  not  become  a  part  of  the  record,  and  error  as- 
signed thereon  will  not  be  considered  here.  Mining  Co.  v.  Kirtley,  8  Colo. 
108,  5  Pac.  Rep.  649;  Banks  v.  Hoyt,  18  Pac.  Rep.  448,  (opinion  fileil  June  1, 
1888.)  The  bill  of  exceptions  in  this  case  shows  nothing  but  the  evidence;  it 
shows  not  a  single  objection  or  exception  to  the  admission  or  rejection  of  tes- 
timony. Is  there  anything  in  the  record  proper  showing  tliat  the  judgment 
was  erroneous?  It  is  argued  that  the  verdict  and  judgment  are  not  respon- 
sive to  the  issues.  The  verdict  of  the  jury  was  as  follows:  "We,  the  jury, 
find  the  issues  herein  for  the  plaintiff,  and  assess  her  dama$i:es  at  the  sum  of 
two  hundred  and  twenty-five  dollars;"  upon  which  the  court  gave  judgment 
as  follows:  "The  jury  by  whom  the  issues  joined  in  this  cause  was  tiled,  hav- 
ing found  the  issues  herein  for  the  plaintiff  by  their  verdict,  and  it  appearing 
by  the  records  and  evidence  that  the  cattle  and  property  in  controversy  have 
never  been  replevied  or  delivered  to  the  plaintiff,  and  said  jury  by  their  ver- 
dict having  assessed  the  damages  of  plaintiff  herein  at  tlie  sum  of  two  hun- 
dred and  twenty-five  dollars,  therefore  it  is  considered  that  said  plaintiff  do 
have  and  recover  of  and  from  said  defendant  the  sum  of  two  hundred  and 
twenty-five  dollars,  and  also  said  plaintiff's  costs  in  this  action,  taxed  at 
$375.16."  Section  2033,  Gen.  St.,  provides  that  in  cases  of  replevin  before 
justices  of  the  peace,  when  the  property  has  not  been  taken  on  the  writ,  the 
action  may  proceed  as  one  for  damages.  There  were,  of  course,  no  written 
pleadings;  and,  under  the  foregoing  statute,  the  veixlict  and  judgment  were 
sufficiently  responsive  to  the  issues.  It  appears  that  the  cattle  were  tiiken 
from  the  appellee's  intestate  by  the  appellant;  that  they  were  not  taken  or 
returned  by  the  writ;  and  that  the  dispute  was  upon  the  question  of  owner- 
ship. The  evidence  for  appellee  showed  that  the  cattle  were  in  the  posses- 
sion of  appellee's  intestate,  and  were  branded  with  his  brand;  that  appellant 
claimed  and  took  the  cattle  as  his  own,  and  claimed  and  gave  evidence  tend- 
ing to  show  that  they  had  been  branded  with  said  brand,  over  his  brand,  fraud- 
ulently and  without' right.  The  jury  found  this  issue  against  the  appellant, 
and  the  evidence  was  sufiicient  to  warrant  such  finding.  The  judgment 
should  be  affirmed. 

De  France  and  Rising,  CC,  concur. 

Per  Citrxam.    For  the  reasons  assigned  in  the  foregoing  opinion  the  judg* 
ment  of  the  court  below  is  affirmed. 


(U  Colo.  674)  

People  ex  rel.  Loveland  &  Greeley  Ir.  &  Land  Co.  v.  District  Court 
OP  Larimer  County  et  al. 
{Supreme  Court  of  Colorado,    October  81, 1888.) 
Prohibition,  Writ  of— When  Issues— Remedy  at  Law. 

That  a  district  court  has  overruled  an  objection  to  its  jurisdiction  of  the  subject- 
matter  of  an  action  pending  before  it,  and  is  about  to  adiudicate  the  cause  on  the 
merits,  will  not  authorize  a  writ  of  prohibition,  as  the  objection  may  be  examined 
on  appeal  or  error. 

Application  for  a  writ  of  prohibition. 

Petition  by  the  Loveland  &  Greeley  Irrigation  &  Land  Company  for  a  writ 
of  prohibition  against  the  district  court  of  Larimer  county  and  the  Handy 
Ditch  Company. 

Hugh  Butler,  for  petitioners.  B.  L.  Carr  and  Willard  Teller,  for  respond- 
ents. 
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"Per  Curiam.  By  the  petition  presented  for  our  consideration,  it  is  shown 
that  a  certain  civil  action  is  pending  in  the  district  coart  of  Larimer  county; 
that  petitioner*  who  is  defendant  in  said  action,  objected  to  proceeding  therein 
on  the  ground  that  the  court  had  no  jurisdiction  of  the  subject-matter;  that 
"le  court  overruled  this  objection,  and  is  now  about  to  adjudicate  the  cause 
on  the  merits.  Petitioner  asks  for  an  original  writ  of  prohibition  from  this 
court,  commanding  the  court  below  to  desist  from  further  action  in  the  prem- 
ises. Petitioner's  objection  may  be  examined  upon  a  review  of  the  final  judg- 
ment on  appeal  or  error.  Therefore  he  has  an  adequate  remedy  at  law,  and 
no  sufficient  ground  for  allowing  the  writ  is  presented.  High,  Extr.  Rem. 
§  771,  and  citation.  Were  we  to  entertain  the  application  in  this  case,  we 
could  not  well  refuse  to  do  likewise  in  other  civil  actions,  where  a  similar 
quipstion  of  jurisdiction  had  been  raised  in  the  court  below,  and  there  deter- 
mined in  the  same  manner.  Thus,  prohibition  would  be  largely  substituted 
for  appeal  and  error,  as  a  method  of  reviewing  rulings  relating  to  jurisdic- 
tion. Extraordinary  cases  may  arise  where,  in  the  exercise  of  that  "sound 
discretion"  always  possessed  by  courts  in  connection  with  the  writ  of  prohi- 
bition, it  will  be  allowed  for  the  purpose  of  considering  rulings  like  the  one 
in  question.  Such  a  case  was  People  v.  District  Court,  6  Colo.  534,  cited  by 
counsel.  In  that  case,  though  the  court  had  no  jurisdiction  over  the  subject- 
matter,  petitionei-s  had  been  adjudged  guiltyof  contempt,  and  final  judgment 
was  about  to  be  pronounced  which  might  include  imprisonment,  and  thus 
deprive  them  of  their  personal  liberty.    The  petition  must  be  denied. 


01  Colo.  645)  ^  ^  ^    ^  r^ 

Colorado  Cent.  B.  Co.  o.  Caldwell* 
{Supreme  Court  of  Colorado*    October  26, 1888.) 

1.  Railroad  Companies— Killing  Stock — ^EvrDBNOB— Neglioencie. 

Plaintiff's  oow  was  struck  at  a  crossing  in  a  city  by  an  engine  running  at  from 
10  to  12  miles  an  hour,  which  was  much  faster  than  aUowed  by  the  city  ordinance. 
The  view  of  the  crossing  was  unobstructed  for  260  feet.  The  speed  of  the  train  was 
not  slackened,  nor  the  bell  or  whistle  sounded.  Either  the  engfineer  or  fireman, 
and  perhaps  both,  were  looking  out  of  the  window  at  a  public  gathering,  at  the  timet 
Held,  negligenoe  at  common  law.* 

2.  Appbabanoe— Effect— Waivbb. 

The  appearance  of  a  railway  company  before  a  justice,  In  response  to  a  summons 
served  on  a  station  agent,  though  limited  to  the  purpose  of  a  motion  to  quash  the 
service  of  the  summons,  when  followed  by  a  full  appearance  and  a  motion  for  a 
nonsuit,  waives  any  objection  to  the  service. 
8.  Appeal— Effect— Waiver  of  Defect  in  Service. 

An  appeal  by  defendant  from  the  judgment  of  the  justice  in  such  action  gives 
the  county  court  jurisdiction  of  defendant,  and  is  a  waiver  of  such  defective  servioa. 
4.  Same — Review — Objections  not  Raibbi>  Below. 

The  question  whether  defendant  was  a  resident  of  the  county  wherein  the  suit 
.was  brought,  not  having  been  raised  in  the  county  court,  will  be  considered  waived. 

Commissioners^  decision.     Appeal  from  Gilpin  county  court. 

Action  by  Matthew  Caldwell  against  the  Colorado  Central  Railroad  Company 
for  negligently  killing  a  cow,  brought  in  a  justice's  court,  and  removed  to  the 
county  court  on  appeal.  Verdict  and  judgment  for  plaintiff,  and  defendant 
appeals. 

Teller  dk  Orahood,  for  appellant.    H.  B.  Morse,  for  appellee. 

Db  France,  C.  The  appellee  sued  the  appellant,  before  a  justice  of  the 
peace  of  Gilpin  county,  to  recover  the  value  of  a  milch  cow  owned  by  him» 

1  As  to  the  liability  of  railroad  companies  in  stock-killing  oases,  and  what  is  evidence 
of  negligence  in  such  cases,  see  Dennis  v.  Railway  Co.,  (Ind.)  18  N.  £.  Rep.  179,  and 
note;  Davidson  v.  Railway  Co.,  (Iowa,)  39  N.  W.  Rep.  168,  and  note:  Molair  v.  Rail- 
way Co.,  (S.  C.)  7  S.  E.  Rep.  60,  and  note.  As  to  their  liability  for  injuries  caused  by 
running  at  an  illegal  rate  of  speed  within  corporate  limits,  see  Schmidt  v.  Railway  Co., 
(Iowa,)  39  N.  W.  Rep.  916,  and  note. 
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and  alleged  to  have  been  killed  on  the  appellant's  railroad  by  the  running  of 
an  engine  against  it  A  judgment  was  recovered  by  the  plaintiff  before  such 
Justice,  and  the  defendant  company  appealed  to  the  county  court  of  said 
county,  where  a  trial  was  had  before  a  jury,  resulting  in  a  verdict  and  judg- 
ment in  favor  of  the  plaintiff,  from  which  an  appeal  has  been  taken  to  this 
court.  The  summons  issued  by  the  justice  of  the  peace  was  served  upon  one 
Charles  H.  Sprague,  as  agent  of  the  defendant.  Sprague  was  but  a  station 
agent  at  Black  Hawk,  in  said  county,  at  the  time  of  such  service.  The  de- 
fendant appeared  before  the  justice,  and  moved  to  quash  the  service  of  the 
summons,  and  dismiss  the  action,  upon  the  ground  that  Sprague  was  not  such 
an  agent  as  the  law  authorized  summons  to  be  served  upon,  limiting  its  ap- 
pearance to  the  purpose  of  such  motion.  The  motion  was  denied  by  the  jus- 
tice. This  motion  was  renewed,  or  one  of  like  import  was  made,  by  the  de- 
fendant in  the  county  court,  before  trial,  and  was  there  denied.  The  denial 
of  such  motion  by  the  county  court  is  assigned  as  error.  This  ruling  was  not 
erroneous.  The  defendant  made  a  full  appearance  before  the  justice  at  the 
trial,  and  moved  for  a  nonsuit  there,  after  the  plaintiff  had  introduced  his 
evidence,  and  this  was  a  waiver  of  any  defect  in  the  service  of  summons.  In 
addition  to  this,  the  taking  of  an  appeal  from  the  judgment  of  a  justice  of 
the  peace  gives  jurisdiction  of  the  person,  and  is  a  waiver  of  all  defects  in  the 
service  of  process,  or  even  the  want  of  process.  Deitz  v.  City  of  Central,  1 
Colo.  330;  Swingley  v.  Haynes,  22  111.  214;  Railroad  Co.  v.  McCutchin,  27 
ID.  10. 

The  remedy  provided  by  statute  for  the  recovery  of  damages,  for  the  injury 
or  killing  of  stock  by  railroad  companies,  in  the  operation  of  their  roads,  is 
cumulative.  Railway  Co,  v.  Henderson,  10  Colo.  1,  13  Pac.  Rep.  910.  The 
common-law  remedy  for  negligence  may  still  be  invoked.  The  defendant  in- 
troduced no  evidence  in  the  case.  The  plaintiff's  evidence  tends  to  show  that 
the  cow  was  struck  by  the  defendant's  engine  at  a  crossing  within  the  limits 
of  the  city  of  Black  Hawk;  that  the  engine  which  did  tlie  injury,  and  the 
train  of  cars  thereto  attached,  were  running  ftt  a  rate  of  speed  of  from  10  to 
12  miles  per  hour,  which  was  greatly  in  excess  of  the  rate  of  speed  permitted 
by  the  ordinance  of  said  city,  read  in  evidence  at  the  trial;  that  the  view,  be- 
tween the  place  where  the  cow  was  struck  and  the  approaching  engine,  was 
unobstruct^  for  a  distance  of  about  250  feet;  that  the  speed  of  the  train  was 
not  slacked  before  it  struck  the  cow;  that  the  engine  bell  was  not  rung,  nor 
the  whistle  blown;  and  that  the  engineer  and  fireman — although  the  wit- 
nesses were  not  positive  as  to  both — were  looking  out  of  the  cab  window  at 
the  side  of  the  engine,  in  the  direction  of  a  public  gathering  assembled  in  said 
city,  on  one  side  of  the  railroad  track.  We  think  these  facts  constitute  such 
negligence  of  the  defendant  as  entitles  the  plaintiff,  in  connection  with  the 
other  facts  proven,  to  a  recovery  at  common  law.  Whether  or  not  the  de- 
fendant was  a  resident  of  the  township  in  which  the  action  was  broi.ght  is  a 
question  that  was  not  raised  in  the  county  court,  and  must  be  deemed  waived. 
Railroad  Co.  v.  Roberts,  6  Colo.  333.     The  judgment  should  be  affirmed. 

Stallcup  and  Kising,  CC,  concur. 

Per  Curiam.  For  the  reasons  assigned  in  the  foregoing  opinion  the  judg- 
ment of  the  court  below  is  affirmed. 


(16  Or.  487)  ,:»  «  *      7 

Flint  v.  Phipps  et  ah 
(Supreme  Cowrt  of  Oregon.    July  2, 1883.) 

1.  DbED— How  BSUVEBT  OAN  BB  MaDE. 

A  deed  may  be  delivered  by  doin^  something  and  saying  nothing,  or  by  saying 
something  and  doing  nothing,  or  it  may  be  by  Doth. 
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2.  Same— Presumption— Burden  of  Proof. 

A  deed  properly  executed,  in  the  possession  of  the  grantee,  is  presumed  to  have 
been  delivered  to  him.  He  who  disputes  this  presumption  has  the  burden  of  proof, 
and  must  show  that  such  deed  was  never  delivered.^ 

8.  NeOOTIABLB  InSTRUMBXTS- CONSIDEBATION — BUADEN  OF  PROOF. 

A  promissory  note  imports  a  consideration.    Whoever  alleges  that  a  promissory 
note  is  without  consideration  has  the  burden  of  proof.* 
(Syllabus  by  the  Court) 

Appeal  from  ciicuit  court,  Douglas  county. 

Jas,  F,  Watson  and  /.  C.  Fullettan,  for  appellant.  TT.  R,  Willis  and  J, 
W,  Bamiltan,  for  respondent. 

Stuahan,  J.  This  is  a  suit  to  foreclose  a  mortgage  executed  by  the  de- 
fendant R.  Phipps  to  secure  the  pavment  of  a  promissory  note,  payable  to 
Humphrey  &  Flint,  for  $13,045,  dated  September  23,  1886,  and  signed  by  W. 
F.  Owens  and  R.  Phipps,  due  30  days  afterdate.  The  defendants'  answer 
admits  that  Owens  and  Phipps  signed  the  note,  but  deny  that  it  was  delivered 
or  that  it  was  executed  for'value  or  any  consideration.  The  answer  then  al- 
leges that  tlie  consideration  for  signing  said  note  was  the  taking  up  and  de- 
livery to  Owens  and  Phipps  of  a  certain  note  given  by  Owens  and  Phipps 
and  N.  Cornutt  and  Hans  Weaver  to  S.  Hamilton,  for  jB12,000,  dated  January 
29,  1884,  upon  which  there  was  then  due  and  payable  the  sura  of  $8,000,  and 
also  to  loan  said  Owens  and  Phipps  $5,000  in  money;  that  they  did  not  take 
up  said  note,  nor  did  they  loan  Owens  and  Phipps  $5,000,  or  any  sum;  that 
there  was  no  other  consideration  for  said  note.  The  answer  admits  that 
Phipps  signed  and  acknowledged  the  mortgage,  but  denies  that  either  it,  or 
the  note  described  therein,  was  delivered;  that  as  soon  as  the  defendant 
Phipps  discovered  that  the  plaintiffs  had  not  taken  up  the  Hamilton  note,  and 
did  not  have  the  same  to  deliver  to  him,  he  refused  to  deliver  said  note  and 
mortgage  to  the  plaintitTs;  that  W.  S.  Humphrey,  one  of  the  plaintiffs,  un- 
lawfully, wrongfully,  and  without  the  consent  of  the  defendant  Phipps,  took 
and  carried  away  said  note  and  mortgage  from  the  table  on  which  they  were 
then  lying,  and  delivered  said  mortgage  to  the  county  clerk,  and  procured  the 
same  to  be  recorded  on  pages  596-598,  vol.  7,  Record  of  Mortgages  Doug- 
las County,  Or.;  deny  that  said  mortgage  was  duly  delivered  on  the  2M 
day  of  September,  1886,  or  at  any  other  time,  or  that  the  sum  of  money  therein 
specified,  or  any  part  thereof,  is  now  due  or  owing  to  the  plaintiffs;  deny  that 
$1,300,  or  any  part  thereof  more  than  $250,  is  a  reasonable  attorney's  fee  for 
foreclosing  said  mortgage.  The  reply  denies  the  new  matter  in  the  answer. 
The  cause  was  referred,  and  the  testimony  taken  in  writing,  after  which  the 
circuit  court  took  the  case  under  advisement.  On  the  9th  of  November,  1887, 
the  learned  circuit  judge  filed  an  able  opinion,  holding,  in  effect,  that  there 
was  no  consideration  for  the  note  and  mortgage,  and  that  they  were  never  de- 
livered. This  opinion  was  accompanied  by  findings  of  fact  and  conclusions 
of  law  in  harmony  tlierevvith,  and  was  followed  by  a  decree  dismissing  the 
suit,  from  wliich  this  appeal  is  taken.  Upon  the  argument  here  two  ques- 
tions have  been  presented .  (1)  Were  the  note  and  mortgage  sued  on  delivered? 

1  Possession  of  a  deed  by  the  grantee  named  therein  raises  a  presumption  of  its  de- 
livery to  him.  Terhune  v.  Oldis,  (N.  J.)  14  Atl.  Rep.  638;  Buttriok  v.  Tilton,  (Mass.)  6 
N.  E.  Rep.  .5(i3,  and  note.  See,  also,  as  to  the  presumption  of  delivery  and  aoceptance 
of  a  deed  resulting  from  the  grantee's  possession  thereof,  Smith  v.  Cole,  (N.  Y.)  17  N. 
E.  Rep.  356;  Blair  v.  Howell,  (Iowa,)  28  N.  W.  Rep.  199,  and  note;  Andrews  v.  Dyer, 
(Me.)  6  Atl.  Rep.  833,  and  note;  Scott  v.  Scott,  (Mo.)  8  S.  W.  Rep.  161 ;  Boyd  v.  Bethel, 
(Ky.)  9  S.  W.  Rep.  417. 

«  As  supporting  this  ruling,  see  Lipsmeier  v.  Vehslage,  29  Fed.  Rep.  175.  In  general, 
as  to  the  presumption  of  consideration  in  a  promissory  note,  and  the  contrary  rulings 
as  to  who  has  the  burden  of  proof  on  the  issue  of  no  consideration,  see  note  to  Lips- 
meier V.  Vehslage,  supra;  Hathaway  v.  Hagan,  (Vt.)  8  Atl.  Rep.  678,  and  note:  Perley 
v.  P.^rley,  (Mass.)  10  N.  E.  Rep.  726,  and  note;  Bank  v.  Seymour,  (Mich.)  8,1  N.  W.  Rep. 
140,  and  note. 
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(2)  Were  they  executed  upon  a  sufficient  consideration?  These  questions  I 
will  now  proceed  to  examine  in  their  order. 

1.  The  question  of  delivery  is  purely  a  question  of  fact.  It  is  conceded 
that  no  particular  form  of  words  is  necessary  to  constitute  a  delivery.  "It 
is  not  necessary,"  said  Lord,  C.  J.,  in  Fain  v.  Smith,  12  Pac.  Rep,  367, 
"there  should  be  an  actual  handing  over  the  instrument,  to  constitute  a  de- 
livery. A  deed  may  be  delivered  by  doing  something  and  saying  nothing,  or 
by  saying  something  and  doing  nothing,  or  it  may  be  by  both.  Shep.  Touch. 
57.  •  But  by  one  or  both  of  these,'  Spencer,  J.,  said,  •  it  must  be  niade.* 
Jackson  v.  Fhipps,  12  Johns.  421;  Byers  v.  McClanahan,  6  Gill  &  J.  256; 
Stewart  v.  Redditt,  8  Md.  79." 

W.  S.  Humphrey,  since  deceased,  was  one  of  the  plaintiffs,  and  was  called 
as  a  witness,  and  testified,  in  substance,  that  at  the  time  the  note  and  moit- 
gage  sued  on  were  given  W.  F.  Owens,  Robert  Phipps,  Hans  Weaver,  and 
others  were  indebted  to  the  plaintiffs  in  the  sum  of  ^19,045,  for  money  ad- 
vanced on  certain  bonds  given  by  them;  that  he  and  Phipps  talked  the  matter 
over  while  the  mortgage  was  being  drawn  up,  and  Phipps  said  he  would  give 
witness  a  mortgage  on  his  land.  "He  said  he  knew  we  boys  were  entitled  to 
our  money,  and  he  would  give  us  a  mortgage,  but  he  did  not  know  whether 
his  wife  would  sign  it  or  not.  He  said  iiis  wife  had  said  she  would  not  si^rn 
any  mortgage,  but  that  we  could  go  out  and  see  her  about  it';  but,  before  the 
note  and  mortgage  were  concluded,  said  that  he  did  not  think  it  was  worth 
while  for  us  to  go  out  to  see  her  about  it,  but  that  he  would  go  ahead,  and 
give  us  the  mortgage.  He  said  he  knew  we  were  entitled  to  our  money,  and 
he  would  give  us  a  mortgage  to  secure  us.  He  further  said:  *You  boys  are 
entitled  to  your  money,  and  you  shall  not  lose  a  cent,  and  I  will  give  you  a 
mortgage  on  my  land  to  secure  you.'  He  said  he  had  no  idea  Owens  had 
drawn- so  much  on  the  bond  given  by  him,  Owens,  and  others,  but  they  would 
have  to  pay  it.  Mr.  Phipps  signed  the  mortgage,  and  deli  vered  it  to  us,  to  se- 
cure the  above  amount  mentioned,  on  the  23d  day  of  September,  1886.  The 
note  secured  by  the  mortgage  was  delivered  at  that  time.  Mr.  Phipps  sat  at 
the  further  end  of  the  table,  and  signed  and  acknowledged  the  execution,  and 
it  was  passed  up  the  table,  and  I  don't  think  he  said  a  word  about  it,  or  ob- 
jected to  the  delivery.  He  himself  could  not  have  handed  it  to  me  on  account 
of  his  sitting  at  the  further  end  of  the  table  from  me.  I  heard  no  objection 
from  any  one.  I  don't  think  I  heard  any  words  spoken  consenting  to  the  de- 
livery of  the  note  and  mortgage.  1  did  not  hear  Mr.  Phipps  ask  Mr.  Fuller- 
ton  whether  or  not  the  Hamilton  note  was  included  in  the  mortgage.  Did 
not  hear  Phipps  ask  Fullerton  anything  about  it.  Mr.  FuUerton  read  the 
mortgcige,  after  it  was  prepared,  to  all  present.  Kor  did  I  hear  any  one  ask 
Mr.  Fullerton  that  question,  or  any  one  else.  I  did  not  hear  Mr.  Phipps  ask 
Mr.  Fullerton  or  any  one  else  that  question.  Mr.  Phipps  did  agree  to  give 
the  mortgage  without  the  Hamilton  note  in  it.  He  agreed,  as  we  walked  up 
the  street  together,  to  give  us  a  mortgage;  but  he  said  he  did  not  know  whether 
his  wife  would  sign  the  mortgage  or  not,  as  she  said  she  would  not  sign  a 
mortgage  for  any  one.  But  he  would  go  to  see  her  about  it  if  we  desired, 
but  said  he  would  sign  it  himself." 

Mr.  J.  C.  Fullerton  gives  the  following  account  of  the  execution  and  de- 
livery of  the  note  and  mortgage  in  controversy:  "In  the  evening  of  Septem- 
ber 23,  1886, 1  was  sent  for  to  come  over  to  town,  and  prepare  or  assist  in 
preparing  a  mortgage  which  Mr.  Phipps  was  to  give  to  secure  a  debt  he, 
Owens,  and  others  owed  the  bank.  I  came  over,  and  Mr.  Phipps  came  into 
town  shortly  afterwards.  I  went  down  to  Lane's  office,  and,  at  the  request  of 
some  of  the  parties,  I  went  to  the  clerk's  office  to  secure  the  description  of 
Mr.  Phipps'  land,  Mr.  Flint  accompanying  me.  We  procured  the  description 
from  the  record  the  best  we  could,  and  returned  to  Mr.  Lane's  office;  where, 
at  my  request,  Mr.  Lane  wrote  the  mortgage.  Mr.  Flint  read  the  description 
v.l9p.no.l6— 86 
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of  the  land  from  the  notes  he  had  taken.  After  the  mortgage  was  prepared 
the  whole  party  went  into  the  back  room.  I  read  the  mortgage  to  the  parties, 
or  to  all  present,  except  a  part  of  the  description.  The  note  was  signed  by 
Owens  and  Phipps,  and  passed  up  to  me,  and  by  me  handed  to  Mr.  Uamph- 
rey.  Mr.  Phipps  then  signed  the  mortgage.  I  signed  it  as  a  witness.  Col. 
Lane  took  the  acknowledgment.  I  also  signed  it  as  a  witness.  It  was  then 
slid  up  the  table,  passing  through  Mr.  L.  F.  Lane's  hands,  to  where  I  was 
sitting,  and  by  me  taken  and  laid  on  the  corner  of  the  table  for  Mr.  Humph- 
rey, who  was  standing  at  my  shoulder.  After  the  mortgage  had  been  passed 
to  me,  and  while  we  were  all  in  the  room,  Mr.  L.  F.  Lane  expressed  a  doubt 
as  to  whether  Mr.  Phipps  could  claim  contribution  from  his  co-obligors  on 
the  bond  to  Humphrey  &  Flint  if  he  paid  this  mortgage.  This  matter  was 
discussed  fqr  a  minute  or  two;  and  we  all,  at  least  I,  went  out  into  the  front 
room,  and  the  others  came  out,  and  we  started  home,  Mr.  Humphrey  and  I  in 
company.  We  stopped  a  moment  by  Ball's  office.  Mr.  Phipps  and  Mr.  Flint 
joined  us,  and  I  don't  remember  whether  any  one  else  or  not.  My  impression 
is  that  they  all  left  the  office  as  we  did.  While  standing  there,  Mr.  Phipps 
said,  addressing  Humphrey  &  Flint,  who  were  both  there:  •  Boys,  if  you 
won't  put  that  mortgage  on  record,  I  will  raise  the  money  to-morrow,  or  in  a 
few  days,' — or  words  to  that  effect.  Mr.  Phipps  did  not,  in  my  hearing,  ex- 
press any  dissatisfaction  with  the  mortgage,  nor  did  he  make  any  objection 
to  its  delivery,  as  far  as  I  know.  The  only  thing  that  Mr.  Phipps  said  about 
it  that  I  remember  of  is  what  he  said  on  the  corner,  after  we  came  out  of 
the  office,  when  he  told  Humphrey  &  Flint  not  to  put  it  on  record,  as  he 
would  pay  it  in  a  day  or  two."  On  his  cross-exjunination  this  witness,  refer- 
ring to  the  execution  and  delivery  of  the  mortgage,  said,  in  substance:  "The 
mortgage,  after  it  was  signed  and  acknowledged,  was  slid  iUong  the  table 
from  where  Col.  Lane,  who  took  the  acknowledgment,  was  standing,  to  Mr. 
L.  F.  Lane,  who  was  sitting  at  the  middle  of  the  table.  He  held  it  a 
moment,  I  think.  Folded  it,  or  partly  folded  it.  He  then  passed  it  along  up 
to  me.  I  was  sitting  at  the  other  corner  of  the  table.  1  took  it,  and  folded 
it,  and  laid  it  on  the  corner  of  the  table.  I  think  Mr.  Humphrey  picked  it  up 
as  soon  as  I  laid  it  down.  The  table  was  a  small  one.  Cpl.  Lane  slid  it,  or 
banded  it,  to  L.  F.  Lane.  He  held  it  a  moment,  and  laid  it  on  the  table,  or 
pushed  it  along  towards  me.  I  picked  it  up.  I  would  not  be  certain  whether 
L.  F.  Lane  indorsed  this  moi-tgage  or  not.  I  think  he  did.  I  know  it  was 
either  not  folded,  or  folded  so  loosely  that  I  took  it  in  my  hand,  and  folded  it 
or  pressed  down  the  folds.  I  am  not  positive  whether  Mr.  Lane  indorsed  the 
mortgage  or  not.  1  believe  that  he  did.  Mr.  Phipps  did  not  tell  Mr.  Humph- 
rey or  me,  in  so  many  words,  to  take  the  mortgage,  but  acknowledged  the 
execution  of  it,  freely  and  voluntarily,  but  a  moment  before  it  was  taken  up 
by  me." 

Mr.  W.  S.  Humphrey  was  recalled,  and  testified  further,  as  to  the  delivery 
of  the  note  and  mortgage,  in  substance:  "When  Mr.  Fullerton  and  Mr.  Lane 
had  prepared  the  mortgage,  Mr.  Fullerton  read  the  mortgage  to  Mr.  Phipps 
and  all  present,  with  the  exception  of  the  description,  which  was  a  long  one; 
and  the  note  mentioned  was  signed  by  Mr.  Owens  and  Mr.  Phipps  previously 
to  this  time.  It  was  then  inserted  or  copied  in  the  mortgage,  and  passed  to 
Mr.  Phipps,  to  be  signed  by  him.  After  he  had  signed  it,  Mr.  Fullerton  and 
Col.  Lane  witnessed  it,  and  it  was  then  passed  or  taken  by  Col.  Lane,  and  the 
acknowledgment  was  taken  by  him.  He  passed  it  to  La  Fayette  Lane,  who 
indorsed  it,  and  piissed  it  upon  the  table  to  our  attorney,  Mr.  Fullerton.  Mr. 
Fullerton  examined  it,  and  passed  it  to  me.  I  looked  over  it  to  see  that  it 
was  filled  out  in  all  its  parts,  and  put  it  in  my  pocket,  where  I  already  bad 
the  note.  We  stopped  there  a  few  minutes,  and  La  Fayette  Lane,  I  think, 
spoke  up,  not  to  any  one  in  particular,  but  in  a  general  way,  and  said  that  he 
was  not  altogether  satisfied  as  to  whether  Mr.  Phipps  could  get  contribution 
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from  the  rest  of  the  bondsmen.  In  n^y  opinion  Mr.  Fnlleiton  remarked  he 
will  have  no  trouble  about  that.  I  think  he  added  that  it  is  a  general  es- 
tablished rule  of  law  that  when  one  pays  the  debt  or  obligation  of  a  joint 
obligor  he  is  entitled  to  contribution.  I  think,  in  substance,  that  is  about 
the  language  used.  Mr.  Phipps,  in  my  presence  or  hearing,  did  not  object  to 
the  delivery  of  the  note  and  mortgage  to  me.  Had  he  objected,  I  should  have 
returned  them  to  him,  and  went  on  and  issued  an  attachment  to  secure  our 
claim.  Mr.  Phipps  made  no  objection  to  this  mortgage,  after  it  was  signed 
and  executed,  on  account  of  Hamilton's  claim  not  being  in.  Neither  Mr. 
Phipps  nor  any  one  else  forbade  our  taking  the  mortgage,  and  putting  it  on 
record." 

S.  C.  i^'lint  gives  substantially  this  account  of  the  transaction:  ''The  mort- 
gage was  drawn  up  by  Lane,  and,  while  he  was  drawing  it  up,  Fullerton  and 
I  got  the  description  of  the  land  at  the  clerk's  office,  and  I  read  the  descrip- 
tion to  Lane,  and  he  copied  it  in  the  mortgage.  Fullerton  then  read  the 
mortgage  over,  Phipps  signed  it,  and  Col.  Lane  took  the  acknowledgment, 
and  then  handed  the  mortgage  I  think  to  Fullerton,  who  folded  it  ouce,  and 
either  laid  it  on  the  table,  or  passed  it  over  towards  Humphrey;  I  would  not 
be  certain  which.  That  is  as  near  as  I  can  remember  now.  Mr.  Phipps 
made  no  objection  to  Humphrey's  taking  the  mortgage,  and  said  nothing  that 
I  heard.  He  was  standing  right  near  the  table  in  the  back  room  of  Lane's 
office  at  the  time.  I  h^^ard  Phipps  say,  when  he  was  out  of  doors,  near  the 
corner,  not  to  put  the  mortgage  on  record,  and  he  would  raise  the  money  in 
a  few  days,  and  pay  it  off.  He  also  told  me  the  same  thing  later  in  the 
evening,  just  before  I  went  home.  He  said,  *  Don't  put  the  mortgage  on 
record,  and  he  would  raise  the  money  in  a  few  days;'  those  are  the  words  he 
used,  as  near  as  I  can  remember." 

B.  Phipps,  the  mortgagor,  in  substance  gives  this  account  of  the  execution 
of  the  note  and  mortgage:  "Mr.  Owens  sent  out  to  my  house  the  28d,  I  be- 
lieve, evening  of  Se^ember  last,  for  me  to  come  to  town.  I  came  to  town. 
I  found  out  when  I  came  to  town  a  United  States  deputy-marshal  was  here 
to  attach  property  for  amount  of  five  thousand  dollars  that  Owen  should  have 
owed  a  company  of  the  name  of  Hall,  I  think,  claiming  they  had  me  and  others 
as  security.  I  says  to  Owens:  '  What  in  the  devil,  or  what  In  hell,  does  this 
mean?'  Says  he:  *  It  is  an  unjust  debt  against  you,  and  you  will  never  have 
to  pay  it.'  He  tried  to  raise  the  ;i^5,000,  and  couldn't.  I  told  him  I  would 
mortgage  my  land  to  help  him  out  if  any  one  would  let  me  have  the  money. 
I  wouldn't  give  a  mortgage  over  the  Hamilton  debt.  I  and  others  had  went 
his  security  for  $12,000.  If  any  person  would  let  him  have  the  money,  and 
take  the  Hamilton  note,  that  would  make  about  $13,000.  He  had  paid  $5,000, 
which  had  left  a  balance  of  $8,000,  and  the  $5,000  would  make  $13,000.  They 
went  up  to  Hamilton's,  I  think, — Humphrey  and  Flem  Owens.  I  don' t  know 
positive  if  Carey  Fuliertou  went  or  not.  They  went  up  the  second  time,  I 
think;  came  back.  Owens  says  to  me  that  Humplirey  So  Flint  would  con- 
sume [assume?]  the  Hamilton  debt,  and  let  him  have  the  $5,000.  They  went 
in  the  back  room  in  La  Fayette  and  John  Lane's  office,  I  suppose  to  draw  up 
this  mortgage.  I  sat  down  by  the  stove  in  the  front  room.  Humphrey  came 
out,  and  asked  me  to  take  a  walk.  1  objected,  and  he  asked  me  the  second 
time.  I  formed  an  idea  that  he  was  going  around  to  the  saloon  to  get  a  drink, 
but  he  didn't.  We  went  out,  and  walked  down  to  the  corner,  and  turned  to 
the  left,  and  came  up  past  Joe  Sheridan's  Store,  and  around  the  block  to  the 
office,  and  went  in.  Going  up  the  street,  talking  about  Owens  being  behind 
with  foreign  companies,  I  spoke,  and  says  I:  •  1  don't  see  how  in  the  devil  that 
can  be.'  When  I  came  into  the  office,  I  sat  down  by  the  stove.  Other  par- 
ties were  in  the  back  room.  Some  time  they  called  me  in,  and  said,  *  That  is 
ready,'  or  •  The  mortgage  is  ready.'  Carey  Fullerton  was  sitting  down  in  a 
chair  at  the  table.    He  reads  the  mortgage,  and  stops,  and  says,  *  It's  not  neo- 
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essary  to  read  all  of  it.'  I  signed  the  mortgage.  GrOt  up  and  stood  on  the 
floor  studying  a  little  while, — the  way  he  r^  it.  Hamilton's  name  hain't 
been  used  in  that  mortgage.  Wheels  around  partly  in  his  chair:  *Is  Hamil- 
ton's name  to  be  in  this  mortgage? '  I  said,  *  Yes.*  Says  he:  '  It  will  have 
to  be  another  mortgage.'  La  Fayette  spoke.  Said  something  about  releasing 
our  co-obligators.  The  mortgage  was  lying  on  the  table.  Says  I:  *  That  ain't 
what  I  intended.  I  won't  give  that  kind.  I  think  it  was  that  kind  of  a 
mortgage.'  Humphrey  picked  up  the  mortgage,  and  started  out  on  the  street. 
A  few  minutes  Carey  Fullerton  followed  him.  Flint, — I  couldn't  be  positive 
whether  he  went  out  with  Carey  or  not.  In  a  few  moments  I  started  out  to 
look  for  them.  As  I  came  out  of  the  light  into  the  dark,  it  made  the  dark  ap- 
pear darker  than  it  would  be.  I  stepped  down  to  the  corner.  I  heard  two 
pei-sons  step  off.  1  took  it — in  fact,  I  am  satisfied — it  was  Carey  FuUerton. 
I  says:  •  Don't  put  that  on  record.'  There  was  no  reply.  I  walked  up  to  the 
office.  Set  down.  Some  time  afterwards  Flint  came  in.  Mr.  Flint  said  he 
would  not  put  that  on  record  until  there  was  more  satisfaction." 

L.  F.  Lane,  whe  drew  the  mortgage,  and  one  of  the  defendants'  witnesses, 
said,  in  answer  to  question  10:  **As  1  stated  before,  he  [Phipps]  said  nothing 
specifically  for  what  he  gave  the  mortgage.  From  what  Mr.  Humphrey  said 
in  his  presence.  I  inferred  it  was  to  secure  the  bank.  He  several  times  stated 
he  [Phipps]  would  raise  that  $5,000,  and  pay  off  that  claim  next  morning. 
Mr.  Phipps  did  most  of  tiis  talking  after  I  called  liis  attention  to  the  effect  of 
the  mortgage." 

1.  This  is  the  material  evidence  on  each  side  in  relation  to  the  execution 
and  delivery  of  tlie  note  and  mortgage.  There  are  other  facts  referred  to  by 
the  witnesses  which  affect  the  question  more  remotely;  but  the  evidence  al>ove 
collated  presents  the  account  given  on  each  side  as  to  wliat  occurred  at  the  time, 
and  from  this  evidence  mainly  we  must  determine  whether  or  not  said  note 
and  mortgage  were  in  fact  executed  and  delivered.  On  the  question  of  the 
delivery,  the  note  seems  to  have  been  lost  sight  of  by  the  defense  entirely. 
Their  evidence  relates  altogether  to  the  delivery  of  the  mortgage,  but  I  sup- 
pose they  both  rest  upon  the  same  facts,  and  that  they  ought  to  be  so  regarded 
by  the  court.  Bt-fore  proceeding  to  a  further  consideration  of  the  facts,  1 
think  the  circumstances  under  which  it  is  alleged  these  papers  were  executed 
ought  to  be  adverted  to.  On  the  evening  of  the  day  of  their  alleged  execution 
a  deputy  United  States  marshal  appeared  in  the  city  of  lioseburg  with  an  at- 
tachment issue<l  out  of  the  United  States  circuit  court  for  the  district  of  Ore- 
gon in  favor  of  Hall  &  Co;  v.  W.  F..  Owens,  R.  Phipps,  et  al.,  for  $5,000. 
In  some  way — how,  does  not  appear,  nor  is  it  material — Owens  learned  the 
facts,  and  so  did  Humphrey  &  Flint.  Owens  sent  into  the  country  for  Phipps 
to  come  to  town,  and  he  arrived  there  late  in  the  evening,  and  the  note  and 
mortgage  were  signed  between  11  and  12  o'clock  that  night.  Umler  thesecir- 
cumstances,  it  was  natural  for  Humphrey  &  Flint  to  desire  security  for  their 
debt,  and  all  of  their  movements  were  directed  to  that  end.  Phipps  now 
claims  he  was  not  liable  to  them  for  anything;  but  that  will  be  considered 
further  on.  The  defendant  Phipps'  liability  to  Dr.  Hamilton  is  beyond  ques- 
tion, and  he  was  anxious  to  secure  him.  His  liability  to  Hamilton  was  as  se- 
curity for  Owens,  and  not  otherwise;  and,  if  he  was  liable  to  Humphrey  & 
Flint  for  any  sum,  it  was  as  security  for  Owens,  and  not  on  his  own  account. 
If  Phipps  was  liable  to  Humphrey  &  Flint  at  all,  no  reason  is  perceived  why  he 
should  not  have  had  the  same  interest  in  securing  them  that  he  did  Dr.  Ham- 
ilton. He  probably  would  have  been  governed  by  the  same  motive  in  the  one 
case  as  in  the  other;  at  least,  so  far  as  we  can  discover  from  this  evidence, 
there  was  no  difference.  The  motive  assigned  by  one  of  tlie  plaintiffs  is  a 
desire  or  willingness  on  the  part  of  Phipps,  in  the  presence  of  impending 
financial  disaster,  to  secure  those  whom  they  call  ''home  creditors."  On  the 
other  hand,  the  motive  assigned  on  the  part  of  the  defendant  Phipps  was  to 
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secure  Dr.  Hamilton, — make  him  a  preferred  creditor. — and  to  obtain  from 
Humphrey  &  Flint  a  further  loan  of  ^,000  to  pay  off  Hall  &  Co.  Between 
these  conflicting  motives  and  purposes  we  are  compelled  to  decide  from  the 
evidence  in  this  record.  Whatever  may  have  been  the  motive  of  Fhipps,  it 
seems  to  us  highly  improbable  that  Humphrey  So  Flint  would,  in  the  face  of 
threatened  bankruptcy  of  Owens  &  Phipps,  without  any  benefit  to  themselves 
whatever,  make  a  further  loan  of  $5,000  to  Owens  A  Phipps,  and  assume 
Hamilton's  debt  of  4^8,000.  and  stay  np  till  the  hour  of  midnight  hunting  for 
such  an  investment.  Such  a  suggestion,  to  say  the  least  of  it,  seems  highly 
improbable. 

Before  proceeding  further  with  an  examination  of  the  evidence  on  the  ques- 
tion of  delivery,  it  may  be  proper  to  advert  to  the  legal  presumption  which 
arises  in  all  cases  where  a  deed  properly  executefi  and  acknowledged  is  found 
in' the  possession  of  the  grantee.  In  such  case  it  will  be  presum^  that  such 
deed  was  delivered  by  the  grantor,  and  accepted  by  the  grantee,  in  the  absence 
of  proof  to  tJie  contrary.  Wolverton  v.  Collimt,  84  Iowa,  238;  Adams  v. 
Frye,  3  Mete.  103;  Chandler  v.  Temple,  4  Gush.  285;  Scrugham  v.  Wood,  15 
Wend.  545;  Games  v.  mUes,  14  Pet.  322;  Jaqws  v.  Trustees,  17  Johns.  548; 
Souverbye  v.  Arden,  1  Joins.  Ch.  240;  3  Washb.  Ileal  Prop.(5lh  Ed.)  p.  312. 
§  31.  The  learned  author  of  1  Devi.  Deeds,  §  294,  states  the  rule  thus:  "  The 
possession  of  a  deed  duly  executed,  in  the  hands  of  the  grantee,  is  piima  facie, 
but  not  conclusive,  evidence  of  its  delivery.  It  therefore  follows  that  he  who 
disputes  this  presumption  has  the  burden  of  proof,  and. must  show  that  there 
has  been  no  delivery."  It  being  undisputed  that  the  mortgage  was  executed 
with  all  the  formalities  required  by  law,  and  that  the  same  is  in  the  posses- 
sion of  the  mortgagees  named  therein,  makes  a  prima  faci^  case  for  them. 
They  need  no  other  proof  in  the  tlrst  instance.  It  devolves  on  the  defendants 
to  rebut  this  presumption;  and,  to  accomplish  that,  they  must  have  a  pre- 
ponderance of  evidence  in  their  favor  on  that  issue.  Laying  this  presump- 
tion entirely  out  of  the  case,  and  it  seems  to  me  that  the  evidence  preponder- 
ates in  favor  of  the  delivery  of  the  mortgage.  There  is  a  greater  number  of 
witnesses  in  favor  of  the  plaintiffs.  They  had  the  same  opportunity  of  know- 
ing tlie  facts.  To  say  the  least,  they  are  of  equal  intelligence.  There  is 
nothing  in  the  character  of  their  evidence  to  cast  doubt  or  suspicion  upon  it, 
and  the  delivery  of  the  deed  follows  as  the  usual  consequence  of  its  signing 
and  acknowledgment.  In  other  words,  it  is  the  legal  completion  of  the  acts 
in  which  the  parties  were  then  engai(ed.  The  evidence  offered  by  the  defend- 
ants must  meet  and  overcome  these  facts  and  circumstances  which  weigh  in 
favor  of  the  plaintiffs,  and  they  must  be  of  such  a  nature  and  character  as  to 
enable  the  court  to  declare  that  the  weight  or  preponderance  of  the  evidence 
is  with  the  defendant  on  the  question  of  ilelivery.  The  defendants*  evidence 
fails  to  do  this;  but  when  the  presumption  which  the  law  declares  from  the 
undisputed  f^icts  is  allowed  to  have  any  force  or  effect,  it  must  be  apparent 
that  the  court  could  not  do  otherwise  than  tind  that  the  note  and  mortgage 
sued  on  were  delivered. 

2.  Equally  untenable  is  the  defendants*  claim  that  the  note  declared  upon 
it  is  without  consideration.  A  promissory  note  imports  a  consideration. 
Who  ever  alleges  the  contrary  hjis  the  burden  of  proof.  2  Greenl.  Ev.  §  172; 
Story,  Prom.  Notes,  §  7;  Lines  v.  Smith,  4  Fla.  47:  Bumham  v.  Allen,  1 
Gray,  496;  Dtan  v.  Carruth.  108  Mass.  242;  1  Pars.  Notes  &  B.  193;  1  Daniel, 
Neg.  Inst.  §  163.  hut  it  is  useless  to  multiply  authorities  on  this  question, — 
they  are  all  to  the  same  effect.  A  very  careful  review  of  the  evidence  satis- 
fies us  that  there  was  a  sufiicient  and  adequate  consideration  for  the  note,  and 
that  consideration  was  Owens'  indebtedness  to  the  plaintiffs.  It  is  true  the 
plaintiffs  are  not  required  to  prove  in  the  first  instance  there  was  any  con- 
sideration for  the  note.  They  may  content  themselves  with  meeting  such  it 
lirmative  evidence  as  the  defendants  may  offer  tending  to  impeach  the  con- 
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sideration.  The  allegation  of  the  answer  is  that  the  note  was  signed  in  con- 
sideration of  said  plaintiffs  taking  up  and  delivering  to  Phipps  &  Owens 
the  Hamilton  note,  upon  which  $8,000  were  due,  and  the  loaning  to  Phipps 
&  Owens  $5,000,  and  that  plaintiffs  did  neither.  But  the  learned  circuit  judge 
seems  to  have  tried  the  case  on  the  theory  that  the  plaintiffs  were  bound  to 
prove  the  consideration  for  the  note,  and,  inasmuch  as  their  testimony  tended 
to  prove  that  Phipps  was  liable  to  plaintiffs  on  a  bond  given  by  Owens,  with 
Phipps  and  others  as  sureties,  if  he  reached  the  conclusion  which  he  did, — that 
the  plaintiffs  had  failed  to  prove  that  Phipps  signed  such  bond, — that  then,  in 
such  case,  there  was  no  consideration  for  the  note.  If  it  were  necessary  to  a 
proper  determination  of  this  case,  we  would  feel  constrained  to  reach  a  dif- 
ferent conclusion  on  that  question.  In  many  parts  of  this  testimony  Phipps 
impliedly  admits  his  liability  on  tliat  bond,  and  he  scarcely  seems  willing  to 
deny  it  in  any  form,  only  when  driven  to  it  by  the  direct  question  of  his  coun- 
sel. And  when  Lane  spoke  of  the  right  of  contribution  among  the  parties  to 
that  bond  at  the  time  and  after  the  note  and  mortgage  were  signed,  Phipps 
did  not  pretend  that  he  had  not  sighed  the  bond.  On  the  contrary,  it  was 
Lane's  suggestion,  if  he  paid  this  note  he  might  not  be  able  to  enforce  contri- 
bution from  the  other  parties  to  it,  that  made  him  hesitate.  But  it  is  not 
necessary  to  examine  this  evidence  in  detail.  Its  whole  tenor  satisfies  us  that 
Phipps  did  sign  that  bond.  But,  if  it  were  otherwise,  Owens'  liability  to  the 
plaintiffs  is  beyond  question.  His  debt  would  be  a  sufficient  consideration  to 
sustain  the  note;  so  that  if  Phipps  either  executed  the  note  to  secure  the  debt 
of  Owens,  or  the  liability  of  himself  and  Owens  on  the  bond,  the  note  would 
have  a  sufficient  consideration  to  support  it.  But  in  any  event  the  plaintiffs 
are  entitled  to  recover  on  the  note,  unless  the  defendants  have  proven  by  a  pre- 
ponderance of  the  evidence  that  the  only  consideration  therefor  was  that  set 
up  in  their  answer.  No  other  inquiry  as  to  the  consideration  of  the  note  is 
presented  by  the  pleadings.  The  decree  of  the  court  below  must  therefore  be 
reversed,  and  a  decree  entered  here  foreclosing  said  mortgage. 

Note.    A  petition  for  rehearing  was  denied  by  the  court,  October  14, 1888. 

(40  Kan.  247)  _  -r.  *      t 

Barney  t?.  Dudley  et  al. 
(Supreme  Court  of  Kansas.    November  10, 1888.) 

Appeal— Reviutw—Grantiko  New  Trial— Discbetion  of  Court. 

The  granting  of  a  new  trial  is  largely  in  the  discretion  of  the  trial  court;  and 
where  a  new  trial  is  griven,  and  the  record  does  not  show  upon  what  grounds  the 
court  granted  such  new  ti*ial,  but  the  record  does  show  errors  upon  which  the  trial 
court  might  have  granted  a  new  trial,  the  order  granting  such  trial  will  not  be  dis- 
turbed. 
(SyllaJms  by  ClogsUm,  C.) 

Commissioners*  decision.    Error  to  district  court,  Shawnee  county;  John 
Guthrie,  Judge. 

This  was  an  action  brought  by  the  plaintiff  in  error  to  recover  of  the  de- 
fendants in  error  the  value  of  a  life  insurance  policy  issued  upon  the  life  of 
one  J.  W.  Barney,  husband  of  the  plaintiff,  and  made  payable  to  plaintiff, 
which  policy  plaintiff  alleges  was  wrongfully  converted- by  the  defendants. 
Trial  by  jury  in  the  court  below,  and  judgment  for  the  plaintiff  for  SI, 500 
and  costs.  Afterwards,  the  defendants  filed  amotion  for  a  new  trial,  which 
motion  was  by  the  court  sustained;  and  to  reverse  the  order  of  the  district 
court  granting  the  defendants  a  new  trial  the  proceedings  are  brought  here. 
&.  C,  Clemens,  for  plaintiff  in  error.  W.  P.  Bouthitt  and  Overmyer  & 
Safford,  for  defendants  in  error. 

Clogston,  C,  {after  stating  tfie  fact9  as  above.)    This  action  is  brought 
to  this  court  for  the  purpose  of  reviewing  an  order  of  the  district  court  of 
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Shawnee  county  granting  the  defendants  in  error  a  new  trial.  The  record 
shows  that  at  the  hearing  of  said  motion  no  special  findings  were  made  by  the 
court,  and  nothing  is  stated  in  the  record  showing  upon  what  grounds  the 
court  granted  the  defendants  a  new  trial.  Several  errors  are  suggested  by  the 
defendants  upon  which  they  allege  the  court  might  have  granted  said  motion, 
among  which  is  an  instruction  given  by  the  court  to  the  jury  which  is  as  fol- 
lows: "(10)  The  court  further  instructs  you  that  you  are  the  exclusive 
judges  of  the  evidence,  of  what  it  proves  or  disproves,  and  you  are  the  judges 
of  the  credibility  of  the  witnesses;  and  if  you  believe  thtt  a  witness  has  sworn 
falsely,  you  may  reject  the  testimony  of  such  witness,  or  any  part  of  the  evi- 
dence of  such  witness."  This  instruction  was  erroneous.  Before  the  jury 
can  disregard  the  testimony  of  a  witness,  it  must  appear  that  the  witness  tes- 
tified wilfully  or  corruptly  falsely.  'A  witness  mij^lit  testify  falsely,  and  yet 
be  honest;  and  the  mistake  of  one  who  testifies  falsely,  ignorantly  and  unin- 
tentionally, is  not  sufficient  to  permit  his  entire  testimony  to  be  disregarded. 
How  far  this  instruction  went  to  prejudice  the  rights  .of  the  parties  we  are 
unable  to  say.  The  granting  of  a  motion  for  a  new  trial  is  largely  in  the  dis- 
cretion of  the  trial  court;  and  where  a  new  trial  is  granted  the  order  granting 
the  same  will  not  be  revei-sed,  unless  it  clearly  appeal's  that  there  is  no  error 
in  the  record  upon  which  said  motion  ought  to  have  been  granted.  In  this 
case,  we  are  unable  to  say  upon  what  grounds  the  court  granted  the  motion 
for  a  new  trial;  and  where  no  grounds  are  stated,  and  there  appears  to  be 
some  errors  in  the  recoixi,  this  court  will  not  reverse  the  ruling  of  the  trial 
court.  See  City  of  Sedan  v.  Church,  29  Kan.  190.  The  plaintiff  in  error 
insists  that  the  trial  court  granted  a  new  trial  solely  upon  the  ground  that  the 
court  had  mistaken  the  rule  or  measure  of  damages  that  the  plaintiff  was  en- 
titled to.  If  this  clearly  appeared  in  the  record,  then  we  would  be  able  to  de- 
termine whether  or 'not  the  court  erred  in  sustaining  the  motion;  but  as  this 
is  only  the  statement  of  counsel  in  his  brief,  and  not  contained  in  the  record, 
we  cannot  say  that  the  motion  was  sustained  for  that  reason.  We  therefore 
recommend  that  the  ruling  of  the  court  below  be  affirmed. 

Feb  Curiam.    It  is  so  ordered;  all  the  justices  concurring. 

(40  Kan.  153) 

Martin  «.  Williams  et  aZ, 
(bupreme  Cowrt  of  Kansas.    November  10, 1888.) 

TBIAIi--RBCBFTION  OV  EVIDBNCE— EXCLUSION  PROM  JUKT. 

The  trial  court  can  control  the  order  of  proof,  and  may  admit  that  which  for  the 
time  being  has  no  apparent  applicabililj  to  the  issues  ox  the  case,  upon  the  promise 
and  theory  that  the  testimony  to  follow  will  make  it  material.  But  when  the  prom- 
ised testimony  is  not  produced,  and  that  which  follows  does  not  render  the  testi- 
mony given  admissible,  it  is  the  duty  of  the  court,  upon  request,  to  exclude  it  from 
the  consideration  of  the  jury ;  and  a  failure  to  do  so^  where  the  testimony  is  such  as 
may  have  influenced  the  jury  in  the  verdict  given,  is  reversible  error. 
{Syllabus  by  the  Court) 

Error  to  district  court,  Nemaha  county;  R.  C*  Bassbtt,  Judge. 

Action  by  David  Martin  against  H.  L.  Williams  and  E.  D.  (^arhart  to  re- 
cover certain  funds  involved  in  partnership  transactions.  Judgment  for  de- 
fendants, and  plaintiff  brings  error. 

Conwell  &  Wells,  for  plaintiff  in  error.  J,  B.  Taylor  and  James  Falloon, 
for  defendants  in  error. 

Johnston,  J.  On  June  4, 1886,  David  Martin  commenced  this  action  in 
the  district  couii;  of  Nemaha  county  against  H.  L.  Williams  and  E.  D.  Gear- 
hart,  to  recover  the  sum  of  $1,500.  It  appears  that  in  March,  1883,  Williams 
and  Gearhart  entered  into  a  partnership  to  carry  on  a  general  merchandising 
business  at  Sabetha,  Kan.    Their  house  was  known  as  the  "  Bed-Front  Store, " 


Digitized  by 


Google 


562  PAanc  reportee.  [K^a. 

and  they  continued  the  basiness  together  until  some  time  in  1886.  In  Au- 
gust, 1884,  the  plaintiff,  David  Martin,  and  Gearhart  became  partners,  for 
the  purpose  of  dealing  in  boots  and  shoes,  at  Sabetha,  Kan.;  and  their  house 
was  Icnown  as  the  "Boston  Shoe  Store."  In  March,  1886,  they  changed  their 
general  partnerahip  into  a  limited  one,  and  David  Martin  as  a  special  partner, 
and  the  business  was  then  extended  to  general  merchandising;  Martin  put- 
ting in  a  capital  of  $2,000.  Gearhart  was  the  manager  of  both  stores  during 
the  time  they  were  in  operation,  with  full  control;  and  both  proved  to  be  un- 
profitable ventures,  at  least  so  far  as  his  partners  were  concerned  The  plain- 
tiff contends  that  he  used  the  funds  of  the  Boston  store  in  purchasing  goods 
for,  and  in  paying  the  indebtedness  of,  the  Ked-Front  Store;  and  that  goods 
belonging  to  the  firm  of  which  the  plaintiff  was  a  member  were  taken  from 
the  shoe  store  to  the  other,  and  were  never  returned  or  paid  for.  The  trial 
resulted  in  a  verdict  and  judgment  in  favor  of  the  defendants,  and  the  plain- 
tiff complains,  and  assigns  many  errors  in  the  ruling  of  the  court  below,  the 
principal  one  being  .the  admission  of  improper  testimony,  and  the  failure  of 
the  court  to  give  proper  instructions.  As  has  been  said,  Oearhart  for  a  time 
conducted  the  business  of  both  houses,  and  the  testimony  shows  that  it  was 
carried  on  much  the  same  as  though  both  stores  belonged  to  a  single  owner. 
The  funds  of  one  business  seem  to  have  been  mingled  with  those  of  the  other, 
and  moneys  received  at  one  store  were  frequently  used  to  pay  the  debts  of  the 
other.  Goods  were  transferred  from  one  house  to  the  other,  and  no  regular 
account  seems  to  have  been  kept  of  the  exchanges  miide.  Gearhart  had  ab- 
scon  led,  and  was  not  present  at  the  trial,  to  assist  in  clearing  up  the  confu- 
sion wliich  necessarily  resulted  from  his  methods  of  business.  During  the 
trial  the  defendants,  for  the  purpose  of  obtaining  credit  upon  the  claims  of  the 
plaintiff,  offered  in  evidence,  over  objection,  checks,  vouchers,  and  entries  of 
credit,  which  had  no  apparent  connection  with  the  business  of  the  lirm  of 
which  the  plaintiff  was  a  member,  and  did-  not  appear  to  bo  evidence  of  pay- 
ment made  upon  the  indebtedness  of  such  firm.  This  was  the  purpose  for 
which  they  were  offered,  and  it  was  admitted  that  they  could  only  be  admis- 
sible upon  that  theory.  Necessarily  the  rules  of  evidence  must  be  l.berally 
applied  in  unniveling  such  a  confused  state  of  things  as  existed  between  these 
parties.  It  may  be  necessary  to  admit  testimony  which  for  the  time  being 
has  no  apparent  applicability,  upon  the  promise  and  theory  that  the  testimony 
to  follow  will  cocnect  it  with  the  plaintiff,  and  make  it  material  to  tlie  is- 
sues of  the  case;  but,  when  it  is  uot  so  connected,  it  is  the  imperative  duty  of 
the  court  to  take  it  from  the  jury,  or  to  advise  them  to  disregard  it  in  reach-, 
ing  their  determination.  In  this  case,  the  following  instruction  was  asked 
and  refused:  "The  court  f  urt}ier  instructs  the  jury  in  this  case  tliat  the  sev- 
eral payments  proved  to  have  been  made  by  different  checks  and  book  entries 
in  this  case  are  not  applicable,  and  the  defendant  H.  L.  Williams  is  not  enti- 
tled to  a  credit  therefor,  unless  it  is  shown  in  connection  with  each  of  them 
that  the  f imds  used  to  make  such  payment  or  payments  were  taken  from  the 
funds  of  the  tirm  of  which  II.  L.  Williams  was  a  member,  and  applied  to  the 
payment  of  the  debts  of  the  firm  of  which  David  Martin,  plaintiff,  was  a  mem- 
ber." In  view  of  the  character  of  the  case,  and  that  much  improper  testi- 
mony had  been  admitted,  it  was  highly  improper  that  this  instruction,  which 
was  conceded  to  be  correct,  or  one  of  similar  import,  should  have  been  given. 
Nothing  substantially  like  the  one  refused,  or  which  would  serve  the  same 
purpose,  W2is  embraced  in  the  general  charge.  It  is  true  the  court  stated  that 
if  Gearhart  applied  the  funds  of  the  firm  of  which  Martin  was  a  member  to 
the  payment  of  the  debts  of  the  firm  of  which  Williams  was  a  member,  then 
the  latter  firm  and  Williams  would  be  liable  to  Martin's  firm  to  theamdunt 
of  funds  so  applied.  This  charge  would  indicate  that  the  court  had  the  cor- 
rect conception  of  the  rule  of  liability,  but  it  does  not  take  from  the  jf  ry  the 
incompetent  testimony,  nor  direct  them  to  dismiss  it  from  their  consideration. 
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The  fact  that  the  court  admitted  the  testimony  over  objection,  and  refused 
to  instruct  it  out  of  the  case  upon  request,  may  have  led  the  jury  to  give  it 
consideration;  and  the  reading  of  the  testimony  in  the  record  does  not  show 
the  right  of  the  case  to  be  so  clearly  with  the  defendant  that  we  can  say  the 
error  was  not  prejudicial.  The  judgment  of  the  district  court  will  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 

HoRTON,  C.  Jm  concurring. 

Valentine,  J.,  (ccyncurring.)  With  some  hesitation  I  concur  in  the  judg- 
ment of  reversal  in  this  case.  I  concur  in  all  the  legal  propositions  enunciated 
in  the  syllabus  and  in  the  opinion ;  but  I  have  doubts,  upon  the  entire  record  in 
the  case,  as  to  whether  the  court  below  committed  any  material  or  substan- 
tial error  or  not.  It  seems  to  me  that  the  jury  should  not  have  been  misled 
from  anything  the  court  either  said  or  did,  or  refused  to  say  or  do,  although 
possibly  they  may  have  been  misled;  but,  as  the  case  is  to  be  remanded  for 
another  trial,  which  will  afford  all  the  parties  another  opportunity  to  obtain 
justice,  I  shall  concur. 

(8  Mont.  81)  TT  o  -n. 

United  States  v.  Flaherty. 
(Supreme  Court  of  Montana.    September  15, 1888.) 
Appeal  from  district  court.  Third  district. 

Action  by  the  United  States  against  Marion  Flaherty,  to  require  him  to  re- 
move certain  fences  from  public  lands.     From  a  judgment  overruling  a  de- 
murrer to  the  complaint  defendant  appeals.    Following  U.  8.  y.  Bisel,  ante, 
251. 
Luce  &  Luce,  for  appellant.     Robt,  B.  Smith,  for  respondent. 

McCoNNELL,  G.  J.  This  case  presents  precisely  the  same  questions  as  the 
ease  of  U.  8.  v.  Bisel,  ante,  251,  (decided  at  the  present  term  of  this  court.) 
For  the  reasons  given  in  that  case  we  affirm  this  case,  with  costs. 

Bach  and  Liddkll,  JJ.,  concur. 

(8  Mont.  174) 

Palmer  v.  Murray. 

(Supreme  Court  of  Montana.    September  1{(,  1888.) 

1.  Husband  ahd  Wifb— Wivb'b  Sepabatb  Propbrtt— Filing  Statbhsnt. 

Under  the  Montana  statute,  exempting  the  property  of  a  married  woman  owned 
.  before  or  acquired  during  marriage  from  liability  for  her  husband's  debts,  if  a  list 
is  recorded  in  the  county  where  she  resides,  such  list,  made  on  the  day  of  the  mar- 
riage, siffned  with  the  owner's  maiden  name,  and  containing  a  statement  that  she 
oontemplated  marriage  with  the  man  to  whom  she  was  that  day  married,  is  suffix 
cient. 
8.  Same— Sufficiency  of  bTATEMBNT. 

A  description  of  the  property  in  such  a  list  as  all  the  horses  and  colts  on  a  certain 
ranch,  being  the  same  property  described  in  a  complaint  filed  in  a  designated  ac- 
tion, is  sufficiently  definite,  as  the  statute  does  not  require  a  description,  out  only  a 
list,  of  the  property  to  be  filed. 
8.  Same— Mortgage  bt  Husband— EsTOPrEi.  of  Wife. 

After  such  a  list  has  been  filed  plaintiff  would  not,  as  against  her  husband's  mort- 
gagee, be  estopped  from  claiming  it  merely  by  allowiog  her  husband  to  have  pos- 
session and  control  of  it,  during  which  possession  he  executed  the  mortgage. 
4.  Damages—Illegal  Sbizube— Interest. 

In  such  an  action  plaintiff  can  only  recover  the  value  of  the  property,  without  in- 
terest until  after  judgment. 
6.  Judgment— Res  Adjudicata. 

The  validity  of  the  list,  and  the  sufficiency  of  the  description,  being  presented  by 
a  demurrer  to  the  oomplaint,  which  was  overruled  on  a  former  appeal,  said  ques- 
tions are  res  a>ddudicata. 
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Appeal  from  district  court,  Deer  Lodge  county. 

Action  by  Emma  J  Palmer  against  James  B.  McMa'ister,  sheriff  of  Deer 
Lodge  county,  for  the  value  of  certain  property  seized  under  a  mortgage. 
The  mortgagee,  James  A.  Murray,  was  substituted  as  defendant,  and  inter- 
posed a  demurrer  to  the  complaint.  The  demurrer  being  sustained,  plaintiff 
appealed  to  the  supreme  court,  where  the  judgment  was  reversed.  9  Pac.  Rep. 
896.  A  trial  by  jury  was  had  in  the  district  court,  resulting  in  a  verdict  for 
plaintiff,  and  defendant  appeals.  Rev.  St.  Mont.  §  866,  provide  that  the  prop- 
erty owned  by  a  married  woman  before,  or  acquired  after,  her  marriage,  its 
increase,  use,  and  profits,  shall  be  exempt  from  liability  for  her  husband's 
debts,  provided  a  list  thereof  is  recorded  in  the  office  of  the  register  of  deeds 
of  the  county  wherein  she  resides. 

Wm.  H.  Be  Witt,  for  appellant.     Cole  <£•  Whitehill,  for  respondent. 

LiDDELL,  J.  On  the  17th  of  April,  1872,  Lena  Emma  Owens  married 
William  J.  Palmer,  and  thereafter  took  the  name  of  Emma  J.  Palmer.  Qn 
the  same  day  she  executed  and  tiled  the  following  declaration  and  list  of  sep- 
arate property,  in  the  recorder's  office  for  Deer  Lodge  county,  where  she  re- 
sided before,  at  the  time  of,  and  ever  since  her  marriage: 

"Know  all  men  by  these  presents,  that  I,  Lena  Owens,  now  sole  and  un- 
married, and  residing  in  the  county  of  Deer  Lodge  and  territory  of  Montana, 
make  known  by  these  presents,  published,  to  who  it  may  concern,  that  I  claim 
and  hold  in  my  separate  right,  as  against  any  right,  title,  or  interest  of  Wm. 
J  Palmer,  with  whom  I  contemplate  marriage,  or  as  against  any  right,  title, 
or  interest  said  Palmer  may  acquire  by  virtue  of  the  marriage  to  be  solem- 
nized between  myself  and  said  Palmer,  of,  in,  and  to  the  following  described 
property,  to- wit:  All  of  the  horses,  mares,  colts,  two-year  olds,  yearlings,  be- 
ing about  60  head  of  old  ones,  including  horses,  mares,  two-year  olds,  and 
yearlings,  and  thirty-one  sucking  colts,  now  on  the  ranch  known  as  the  'Pal- 
mer Ranch,'  one  mile  above  the  mouth  of  Warm  Springs  creek,  on  the  Warm 
Springs  creek,  about  twelve  miles  below  the  town  and  county  of  Deer  Lodge, 
Montana  territory;  it  being  the  same  property  described  in  a  certain  complaint 
in  an  action  brought  in  the  district  court,  2nd  judicial  district,  for  said  county 
of  Deer  Lodge  and  territory  of  Montana,  entitled  Lena  Otoens  vs.  W.  W  Jones 
et  al„  filed  in  said  court  on  the  20th  day  of  Nov.,  1871, — with  the  addition  of 
the  sucking  colts. 

her 

"Dated  the  17th  day  of  April,  1872.  Lena    X    Owens. 

mark 

"Filed  for  record,  April  17th,  1872." 

This  list  or  exhibit  was  duly  recorded  on  page  805  of  Book  E  of  Miscella- 
neous Records  of  Deer  Lodge  County,  and  the  marriage  certificate  was  also 
executed  and  properly  recorded  on  the  same  day.  Some  time  in  the  fall  of 
1883,  Palmer,  the  husband,  executed  a  chattel  mortgage,  in  favor  of  James 
A.  Murray,  (for  $5,000,  with  interest,)  on  175  head  of  horses  branded  "P* 
on  left  shoulder,  and  65  head  of  cattle  branded  "P"  on  the  jaw  and  left  side; 
the  horses  and  cattle  being  then  on  the  Palmer  ranch,  on  Warm  Spring  creek. 
When  this  note  became  due,  in  1884,  Murray,  under  authority  contained  in 
the  mortgage,  had  the  property  seized  and  sold  by  James  B.  McMaster,  the 
sheriff  of  the  county.  Among  the  property  sold  were  45  head  of  stock-horses, 
branded  "P"  on  the  left  shoulder,  and  claimed  by  the  present  plaintiff.  Mrs. 
Palmer,  on  the  21st  of  April,  1885,  instituted  this  suit  against  the  sheriff 
aforesaid,  to  recover  $4,500,  the  value  of  the  45  head  of  stock-horses  seized 
2is  above  set  forth.  In  her  complaint  she  alleges  that  the  horses  above  de- 
scribed were  the  original  stock  and  increase  as  set  forth  in  the  list  filed  by  her 
on  the  17th  of  April,  1872;  that  the  property  was  and  is  hex  own,  and  not 
liable  for  her  husband's  debts;  that  she  caused  to  be  executed  and  filed  in  the 
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recorder's  office  of  Deer  Lodge  county  the  list  and  declaration  abore  referred 
to;  that  the  act  of  the  sheriff  in  taking  and  depriving  her  of  the  possession  of 
the  property  was  unlawful,  wrongful,  and  without  her  consent.  She  makes 
the  recorded  list  a  part  of  her  complaint;  and  avers  that  she  was  married  t6 
W.  J.  Palmer  on  the  17th  day  of  April,  1872,  and  is  the  Lena  Owens  men- 
tioned in  the  list.  The  present  defendant  had  himself  substituted  in  place 
of  McMasters,  the  sheriff,  again3t  whom  the  suit  was  originally  brought,  and 
straightway  filed  a  demurrer  to  the  complaint,  which  being  sustained,  the  com- 
plainant appealed  the  case  to  the  supreme  court,  where  the  judgment  of  the 
lower  court  was  reversed,  and  the  cause  remanded  for  a  new  trial.  See 
Palmer  v.  Murray,  6  Mont.  125,  9  Pac.  Rep.  896.  The  defendant  then  filed 
his  answer,  and  denies  that  there  has  been  any  compliance  with  the  law  which 
requires  the  married  woman  to  record  a  list  of  her  separate  property;  avers 
the  execution  of  the  mortgage  referred  to,  and  the  taking  of  the  property  in 
dispute,  and  its  sale  to  satisfy  the  same;  and  finally  puts  the  wife  upon  proof 
of  her  ownership  of  the  property.  And  we  here  remark  that  the  answer  con- 
tains no  averment  or  intimation  of  fraud,  actual  or  constructive,  on  the  part 
of  the  wife,  and  no  knowledge  or  consent  to  the  mortgage;  nor  does  the  answer 
allege  that  the  defendant  parted  with  any  money  in  consideration  of  the  mort- 
gage; and,  for  aught  that  appears  from  the  complaint',  the  hypothecation  may 
have  been  made  for  a  pre-existing  indebtedness  of  the  husband.  The  case 
was  tried  on  its  merits,  and  resulted  in  a  verdict  for  the  plaintiff  for  4?1.786, 
with  10  per  cent,  interest  thereon  from  the  4th  day  of  May,  1884,  the  date  of 
the  illegal  seizure,  and  a  consequent  judgment  thereon  for  82,151,  with  legal 
interest  from  its  date.  From  the  judgment  and  order  refusing  a  new  trial  the 
present  appeal  is  prosecuted.  During  the  trial  the  plaintiff  offered  in  evi- 
dence the  original  declaration  and  list  of  separate  property  whicli  she  had 
caused  to  be  filed;  to  which  the  defendant's  counsel  objected,  for  the  reason 
that  the  document  offered  was  not  a  compliance  with  the  law,  in  this:  that  it 
does  not  appear  to  have  been  executed  by  a  married  woman,  but  on  its  face 
shows  that  it  was  executed  by  an  unmarried  woman;  and  for  the  further  rea- 
son that  it  was  executed  by  one  Lena  Owens,  and  not,  as  it  should  be,  by 
Emma  J.  Palmer,  the  plaintiff;  and  that  the  description  in  the  list  is  too  vague 
and  indefinite  to  found  any  rights  upon,  and  was  therefore  irrelevant  and  im- 
material. The  objection  being  overruled,  the  defendant  reserved  a  bill  of  ex- 
ceptions, and  insists  upon  its  validity  with  zeal  and  ability.  Many  other  ex- 
ceptions were  taken,  but  we  do  not  deem  them  of  sufiicient  importance  to  de- 
serve consideration;  for,  after  a  careful  examination  of  the  transcript,  the 
proof  is  overwhelming  that  the  property  in  dispute  is  that  of  the  wife,  and 
the  judgment  must  stand,  if  the  declaration  was  a  substantial  and  valid  com- 
pliance with  the  law.  Both  in  brief  and  oral  argument  counsel  for  appellant 
have  abandoned  all  other  defenses  than  the  point  reserved  in  the  bill  of  ex- 
ceptions, as  above  stated ;  and  admit  that  the  verdict  must  stand  if  the  dec- 
laration is  good  and  valid  under  the  law. 

Before  considering  the  objections,  it  will  be  necessary  to  examine  the  de- 
cision of  the  case  as  reported  in  6  Mont.,  9  Pac.  Kep.  896,  and  find  out  what 
was  there  decided.  By  referring  to  that  case,  it  will  be  found  that  Chief  Jus- 
tice Wade,  as  the  organ  of  the  court,  incorporated  into  his  opinion  the  dec- 
laration and  list  filed;  and  that  he  commented  upon  the  sufficiency  of  the  dec- 
laration, saying:  *'Here  was  an  honest  attempt  made  in  good  faith,  by  a  wo- 
man upon  the  eve  of  her  marriage,  to  secure  to  herself,  and  protect  from  her 
husband's  debts,  the  property  she  then  owned  in  her  own  right.  The  list 
was  filed  and  recorded  in  her  maiden  name,  but  she  was  careful  to  give  notice 
to  the  public  of  her  intended  marriage  with  Willia'm  J.  Palmer."  The  objec- 
tion of  the  defendant  that  the  list  is  signed  by  Lena  Owens  instead  of  by  the 
plaintiff,  Mrs.  Palmer,  is  certainly  disposed  of,  and  was  evidently  under  con- 
sideration wlien  the  learned  judge  wrote  the  opinion,  else  he  would  never 
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have  ased  the  expressions  referred  to.  The  demurrer  to  the  complaint  raised 
all  the  questions  which  were  apparent  upon  the  face  of  the  complaint  and  list. 
An  absence  of  any  or  all  description  in  a  list  filed  would,  perhaps,  be  ground 
for  its  exclusion;  but,  where  the  description  is  merely  imperfect,  it  is  proper 
to  admit  the  list,  and  let  the  jury  decide  from  the  evidence.  It  must  be  borne 
in  mind  that  the  law  does  not  require  a  description  of  the  separate  property, 
bnt  merely  a  list  thereof,  to  be  Aled.  In  th^t  respect  there  has  been  a  com- 
plete compliance  with  the  law;  for  the  plaintiff  has  specified  the  number  and 
kind  of  animals,  their  range  and  locality,  and  further  referred  to  an  accurate 
description  of  them  as  on  file  in  the  record  of  a  certain  suit  in  the  district  court 
of  the  county  in  which  she  resides. 

Under  the  common  law,  the  personal  property  of  the  wife  became  the  prop- 
erty of  the  husband  upon  his  reducing  it  to  his  possession,  and  it  might  be 
taken  to  pay  his  debts.  So  completely  did  the  wife  endow  him  with  this  spe- 
cies of  property  by  marriage,  that  to  a  certain  extent  she  h>st  her  identity  and 
rights.  The  rigor  of  the  law  in  this  respect  has  been  relaxed  in  many  of  the 
states,  and,  under  the  advancement  and  influence  of  such  legislation,  the  leg- 
islature of  Montana  has  enacted  similar  laws  for  the  protection  of  the  prop- 
erty and  rights  of  married  women.  See  section  1432,  Comp.  St.  Gen.  Laws. 
And  as  was  well  said  in  the  case  of  OriswoUl  r.  BoUy^  1  Mont.  556:  "In  all 
proper  cases,  the  court  will  carry  the  law  into  execution."  Whenever  there 
is  an  honest  endeavor  and  substantial  compliance  with  the  law,  the  court  will 
not  permit  the  wife's  property  to  be  taken  for  the  payment  of  the  husband's 
debts;  for  no  particular  form  of  list  is  required  by  law.  The  questions  pre- 
sented by  the  defendant's  bill  of  exceptions  were  certainly  all  apparent  upon 
the  face  of  the  paper,  and  came  properly  before  the  court  upon  argument  of 
the  demurrer:  (1)  Could  a  declaration  and  list,  filed  by  an  unmarried  woman 
in  contemplation  of  marriage,  protect  her  property  from  the  pursuit  of  her 
intended  husband's  crediloi's,  after  the  marriage?  (2)  Could  a  declaration 
and  list  signed  by  Lena  Owens  protect  her  property  from  the  pursuit  of  her 
husband's  creditors  when  after  marriage  she  assumed  the  name  of  Emma  J. 
Palmer?  (8)  Was  the  description  in  the  list  filed  sufficient?  Evidently  all 
of  these  questions  were  before  the  court  in  1886,  when  the  demurrer  was  over- 
ruled, and  the  case  remanded.  Whether  these  questions  were  correctly  de- 
cided it  is  not  our  province  to  determine.  They  have  been  passed  upon  by 
this  court  either  directly  or  indirectly,  and  are  now  res  adjudicata.  There 
must  be  an  end  of  litigation;  and  when  questions  of  law  are  once  presented 
by  demurrer,  and  passed  upon  by  this  court,  they  will  not  be  reviewed  again 
on  appeal,  though  reserved  in  a  bill  of  exception  taken  upon  the  trial  of  the 
case  on  \i»  merits.  That  decision  has  now  become  the  law  of  the  case  in  all 
of  its  stages,  and  cannot  be  departed  from,  so  far  as  the  questions  of  law  or 
fact  are  concerned  which  were  therein  presented  for  review  or  decision.  Qatet 
V.  Salmon.  46  Cal.  361;  Brady  v.  Kelly,  54  Cal.  590. 

The  defendant  has  called  our  attention  in  the  brief  to  the  probability  of  a 
creditor  being  mislead  by  the  index  of  the  recorder's  office.  Such  a  thing  is 
possible.  The  recorder  may  not  properly  index  a  moitgage,  sale,  or  married 
woman's  declaration  and  li»t,  although  it  is  made  his  duty  to  correctly  index 
all  papers  and  documents  which  the  law  requires  to  be  recorded,  (sections  835, 
836, 838,  Comp.  St.  Gen.  Laws;)  but  it  will  not  be  contended  for  a  moment  that 
his  failure  to  perform  his  duty  in  this  respect  will  destroy  or  affect  the  rights 
of  parties  whose  documents  have  been  properly  filed  and  recorded.  The  book 
in  which  the  acts  are  required  to  be  recorded  is  the  place  for  third  persons  to 
inquire,  and  not  the  index,  which  is  merely  for  the  convenience  of  persons  in- 
vestigating the  records.  An  act  may  be  properly  indexed,  but  not  filed  or 
recorded;  while,  to  affect  third  persons,  it  must  be  filed  and  recorded.  After 
an  examination  of  the  sections  referred  to,  we  fail  to  see  how  any  creditor 
searching  the  records  could  fail  to  be  put  upon  his  guard  by  reading  the  doo- 
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laration  of  Lena  Owens,  or  to  have  been  likewise  informed  sufficiently  had 
the  declaration  been  properly  indexed. '  The  records  of  the  recorder's  office 
declared  the  fact  that  Lena  Owens  was  the  owner,  or  claimed  to  be,  of  certain 
property  therein  mentioned;  that  she  contemplated  marriage  with  W.  J.  Pal- 
mer; that  she  did  marry  him  on  the  day  she  filed  the  declaration  of  sole  own- 
ership; and  she  thereby  notified  the  world  that  she  was  unwilling  tliat  her 
property  should  be  taken,  without  her  consent,  to  pay  the  creditors  of  her  hus- 
band. We  see  no  impropriety  in  the  liusband's  controlling  the  wife's  prop- 
erty so  long  as  she  may  choose.  In  fact,  she  may  make  him  her  agent  in  that 
respect,  and  no  one  has  the  right  to  compiiiin.  Some  stress  has  been  laid  upon 
the  fact  that  the  property  was  in  the  husband's  control  at  the  time  the  moit- 
gage  was  given.  There  is  nothing  deserving  of  consideration  in  the  point. 
**  The  wife  is  not  bound  to  publish  the  fraudulent  conduct  or  the  false  assump- 
tions of  her  liusband."  Qriswold  v.  JBoley,  1  Mont.  659;  Bank  v.  Lee,  13 
Pet.  107;  Morrison  v.  Wilson,  13  Cal.  495. 

The  doctrine  of  estoppel  is  inapplicable  to  married  women,  except  to  pre- 
vent them  from  perpetrating  a  fraud.  When  she  has  recorded  her  declaration 
and  list,  mere  silence  will  not  stop  her.  We  cite  the  cases  above  referred  to 
with  approval;  and  hold  that  the  actual  or  apparent  possession  by  W.  J.  Pal- 
mer, at  the  time  of  the  mortgage  of  the  property  named  in  tlie  recorded  list, 
will  not«  under  the  circumstances,  estop  the  wife  from  disputing  with  the 
husband's  creditors  this  right  to  take  her  property  to  pay  his  debts.  Counsel 
for  appellants  with  great  earnestness  urge  that  the  only  point  decided  in  the 
opinion  of  the  supreme  court  in  this  case  was  that,  as  against  a  mere  naked 
trespasser,  the  wife  might  maintain  the  action;  and,  in  support  of  this  view, 
they  cite  the  last  expression  in  this  opinion,  where  the  judge  says:  "And  if 
there  had  been  no  list  at  all,  even  a  married  woman  may  protect  her  separate 
property  against  a  mere  wrong-doer,  such  as  the  defendant  conft^sses  that  he 
is. "  We  are  unable  to  concur  in  this  construction  of  the  opinion,  for  it  com- 
pletely Ignores  all  reasoning  of  the  court,  and  places  the  conclusion  upon  a 
dictum  or  proposition  in  itself  correct,  but  which  was  entirely  unnecessary  to 
be  considered  in  the  decision  upon  the  demurrer,  and  may  therefore  be  treated 
as  obiter.  In  construing  the  complaint  and  list  annexed,  the  court  no  doubt 
looked  at  them  as  a  wliole;  and  in  doing  so  there  is  no  escape  from  the  con- 
clusion that  Mrs.  Palmer  claimed  the  right  to  recover,  not  because  it  was  her 
separate  property,  but  for  the  reason  that  as  a  wife  she  had  properly  protected 
it  from  the  pursuit  of  her  husband's  creditors  by  filing  the  list  as  required  by 
law.  Obviously,  in  contemplation  of  law,  the  property  belonged  to  the  hus- 
band, unless  the  wife  had  taken  the  proper  steps  to  preserve  it  as  her  sepa- 
rate property,  not  liable  for  his  debts.  She  based  her  riglit  to  recover  solely 
upon  the  ground  that,  the  declaration  and  list  having  bi^tn  filed,  the  property 
was  not  liable  to  be  taken  without  her  consent.  We  know  of  no  law  at  that 
time  which  would  allow  the  wife  to  maintain  such  a  suit  without  these  nec- 
essary allegations.  On, page  127  of  the  opinion  referred  to  we  find  this  ex- 
pression: "If  this  action  concerns  the  separate  property  of  a  married  woman, 
she  may  sue  alone,  (Code,  §  7;)  and  whether  the  property  described  in  the 
complaint  belongs  to  the  plaintiff  depends  upon  her  having  substantially  com- 
plied with  the  statute  of  the  territory  relating  to  the  property  of  married  wo- 
men." 

The  verdict  of  the  jury  allowed  the  plaintiff  $1,785,  with  legal  interest 
thereon  from  the  date  of  the  seizure,  which  is  fixed  in  the  judgment  as  the 
4th  of  May,  1884;  and  by  computation  the  amount  is  stated  in  the  judgment 
appealed  from  to  be  82,151,  for  which  sum.  with  10  per  cent,  interest  th  r<?on 
from  date,  a  judgment  is  entered,  thus  compounding  the  interest.  No  com- 
plaint is  raatle  as  to  the  right  of  the  plaintiff  to  interest  beyond  the  judgment. 
Interest  is  a  mere  creature  of  the  statute,  and  is  enforced  whenever  the  agree- 
ment or  contract  therefor  is  sanctioned  by  the  law;  and,  in  the  absence  of 
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any  agreement  or  contract,  the  law  fixes  the  rate,  and  specifies  the  cases  in 
which  it  will  be  allowed.  In  the  present  instance,  the  suit  is  to  recover  dam- 
ages for  an  unliquidated  contract,  and  contains  no  contract  or  agreement  for 
the  payment  of  interest.  This  court  held  in  Randall  v.  Greenhood,  3  Mont. 
512,  that  the  law  did  not  allow  interest  upon  such  demand  until  after  judg- 
ment, and  struck  out  of  the  judgment  the  amount  allowed  by  the  verdict;  cit- 
ing Isaacs  V.  McAndrew,  1  Mont.  454.  It  must  also  be  reduced  in  this  in- 
stance for  the  further  reason  that  the  judgment  compounds  the  interest— a 
practice  for  which  there  is  no  law  in  this  territory.  Wilson  v.  Davis,  Id.  195; 
Curtis  V.  Valiton,  3  Mont.  153.  It  is  therefore  ordered  that  the  judgment 
appealed  from  be  reduced  from  $2,151  to  81,785,  and,  thus  amended,  it  is  af- 
firmed, respondent  paying  costs  of  this  appeal. 

McCoNNELL,  C.  Jm  and  De  Wolfe,  J.,  concur. 

(8  Mont.  67) 

Burgess  v.  Territory. 
(Supreme  Court  of  Montana.    September  15, 1888.) 

1.  Courts — ^Territorial  Courts— Jurisdiction— Military  Reservation.   ' 

In  Montana,  the  jurisdiction  of  the  United  States  over  a  military  reservation  Is 
not  exclusive,  and  the  district  courts  of  the  territory  have  jurisdiction  to  try  an  in- 
dictment for  a  murder  committed  on  such  reservation. 

2.  Criminal  Law— Venue. 

Grim.  Prac.  Act  Mont.  §  80,  providing  that  offenses  committed  against  the  laws  of 
the  territory  shall  be  tried  in  the  county  in  which  the  offense  is  committed,  is  not 
in  conflict  with  Rev.  St.  U.  S.  §  5339,  which  declares  that  every  person  who  com- 
mits murder  within  any  fort  ♦  *  •  or  any  other  place  or  district  of  country  un- 
der the  exclusive  jurisdiction  of  the  United  States    «    «    «    shall  suffer  death. 

8.  Homicide— Murder— Indictment. 

An  indictment  charging  ^Hhat  one  B.,  ♦  »  »  with  force  and  arms,  in  and  upon 
one  O.  did  feloniously,  willfully,  and  of  his  deliberate  and  premeditated  malice, 
and  of  his  malice  aforethought,  and  with  intent  to  kill  and  murder,  make  an  as- 
sault, "  etc.,  is  sufficient  to  charge  the  crime  of  murder. 

4.  Criminal  Law— Trial— Misconduct  of  Jurt. 

The  fact  that  certain  jurors,  while  considering  a  case,  drank  intoxicating  liquor, 
is  InsufQcient  ground  for  new  trial  where  the  testimony  of  the  jurors  and  the  bail- 
iffs in  charge  shows  that  none  were  intoxicated.^ 

6.  Jury— Competency— Expression  op  Opinion. 

On  trial  of  an  indictment  for  murder,  a  juror,  who  has  said,  "If  B.  is  the  man 
who  killed  O. ,  he  is  liable  to  be  cinched  plenty,  and  sent  over  the  road, "  is  not  for 
that  reason  disqualified  as  having  expressed  an  opinion  as  to  the  guilt  of  defend- 
ant.* 

6.  Criminal  Law— New  Trial— Disqualification  of  Juror. 

Where  an  affidavit  charging  a  juror  with  having  made  certain  statements  ex- 

Eressive  of  his  opinion  as  to  the  guilt  of  one  on  trial  for  murder  is  denied  on  exam- 
lation  of  the  juror  in  open  court,  he  swearing  that  he  had  neither  formed  nor 
expressed  such  opinion  before  the  trial,  it  is  not  error  to  refuse  a  new  trial  on  the 
ground  of  the  disqualification  of  the  juror. 

7.  Same— Trial— Instructions. 

On  indictment  for  murder  the  court  charged  that  if  there  was  a  struggle  between 
the  deceased  and  defendant  to  gain  possession  of  the  Josephine  mine,  each  deter- 
mined to  drive  the  other  off,  and  that  defendant  shot  and  killed  the  deceased  in  fur- 
therance of  such  struggle,  he  could  not  be  justified  on  the  ground  of  self-defense. 
The  evidence  showed  that  the  contest  was  for  the  possession  of  the  Florence  mine, 
which  adjoined  the  Josephine  mine.  Held^  defendant  was  not  prejudiced  by  the 
misdescription  of  the  mine. 

^In  general,  as  to  when  a  new  trial  will  be  granted  on  the  ground  of  misconduct  of 
the  jury,  see  Harris  v.  State,  (Neb.)  40  N.  W.  Rep.  907,  and  note;  State  v.  Harper,  (N. 
0.)  7  S.  E.  Rep.  730,  and  note. 

'Respecting  the  competency  of  jurors  in  criminal  cases,  and  the  nature  of  an  opinion 
which  will  disqualify,  see  Hall  v.  Com.,  (Pa.)  12  Atl.  Rep.  163,  and  note;  Carter  v. 
Territory,  (Wyo.)  18  Pac.  Rep.  750;  Livar  v.  State,  (Tex.)  9  S.  W.  Rep.  553,  and  note. 
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8.  Same— Good  Chabacter— Harhless  Krbob. 

In  such  case  the  court  charged  the  jury  that  in  doubtful  oases  like  that  on  trial, 
where  the  testimony  was  conflicting,  eviaenoe  of  previous  good  character  was  con- 
clusive in  favor  of  the  accused;  that  if  they  were  in  doubt  as  to  defendant's  guilt, 
or  his  intent,  and  were  satisfied  that  he  was  a  man  of  good  character  up  to  the  time 
of  the  alleged  offense,  the  presumption  was  in  favor  of  his  innocence,  and  they  should 
acquit.  Seld  that,  though  the  instruction  be  erroneous,  as  the  evidence  was  all  in 
favor  of  defendant's  good  character  he  was  not  prejudiced. 

9.  Same— Reasonable  Doubt.  • 

The  court  properly  instructed  the  jury  that  the  law  raises  no  presumption  against 
the  prisoner,  but  every  presumption  is  in  favor  of  his  innocence ;  and,  in  order  to 
convict,  every  material  fact  necessarv  to  constitute  the  crime  must  be  proved  be- 
yond a  reasonable  doubt,  and  that,  if  they  entertain  any  reasonable  doubt  upon 
any  single  fact  or  element  necessaiy  to  constitute  the  crime,  it  was  their  duty  to 
acquit.  ^ 

10.  Homicide— Justimablb—Self-Depbnse. 

The  court  refused  to  instruct  that,  if  at  the  time  deceased  and  his  companions 
went  to  the  accused  he  was  in  the  possession  of  the  Florence  mine,  the  deceased 
and  such  others  had  no  right  to  approach  the  accused  in  a  threatening  manner 
with  weapons  of  a  deadly  character  exhibited  and  in  a  condition  to  be  used ;  and 
if  the  jury  believed,  or  had  no  reasonable  doubt,  but  that  the  accused  was  so  ap- 
proached by  the  deceased  and  his  companions,  and  fired  from  a  reasonable  appre- 
nension  that  they  were  about  to  take  his  life,  then  they  must  acquit  the  defendant. 
The  court  also  refused  to  instruct  that  if  on  or  before  the  shooting  deceased  made 
threats  against  the  life  of  defendant,  which  threats  were  communicated  to  him  on 
or  before  the  shooting,  and  that  on  the  day  of  the  shooting  defendant  saw  deceased 
and  his  companions  coming  towards  him  making  hostile  demonstrations  with  deadly 
weapons,  and  defendant  shot  and  killed  deceased  under  the  apprehension  that  de- 
ceased and  his  companions  sought  his  life,  or  intended  to  inflict  a  ^reat  bodily  harm, 
the  killing  was  justifiable.  Jacld,  that  the  error  in  refusing  this  instruction  was 
cured  by  the  instructions  that  where  one  without  fault  himself  is  attacked,  having 
reasonable  grounds  for  apprehending  a  design  to  take  away  his  life,  or  do  great 
bodily  harm,  and  reasonably  believing  that  the  danger  is  imminent,  he  may  kill  the 
assailant,  if  necessary,  to  avoid  the  apparent  danger,  and  the  killing  will  be  justifi- 
able, though  there  was,  in  fact,  neither  design  to  do  him  serious  injury  nor  dan- 
ger that  it  would  be  done;  that  if  a  person  believes  and  has  reasonable  ground  to 
believe  that  another  has  sought  him  out  for  the  purpose  of  killing  him  or  doing 
him  great  bodily  harm,  and  is  prepared  therefor  with  deadly  weapons,  and  the  lat- 
ter makes  demonstrations  manifesting  an  intention  to  commence  an  attack,  then 
the  person  so  threatened  is  not  required  to  retreat,  but  may  defend  himself,  and  in 
80  doing,  if  it  is  necessary,  kill  his  antagonist.' 

11.  Same. 

The  court  properly  charged  that  neither  threats  by  deceased  nor  his  presence  on 
the  premises  referred  to,  with  others,  with  shotguns  and  rifles,  would,  by  them- 
selves, justify  the  killing  by  defendant  in  self-defense,  but  that  it  must  appear 
from  the  evidence  that  a  reasonable  man  under  the  same  circumstances  would  con- 
sider himself  in  danger  of  losing  his  life  or  suflering  great  bodily  injury.* 

12.  Cbiminal  Law— Triai/— Instructions. 

The  refusal  of  the  court  to  Instruct  that  the  policy  of  the  law  deems  it  better  that 
many  guilty  persons  should  escape,  rather  than  that  one  innocent  person  should  be 
convicted  and  punished,  is  not  error. 
18.  Same. 

In  such  case  an  instruction  defining  an  assault  in  the  language  of  the  statute  la 
not  erroneous. 

Appeal  from  district  court,  Fergus  county. 

The  defendant,  William  H.  Burgess,  was  indicted  for  Ihe  murder  of  one 
Dennis  O'Brien.  He  was  convicted  of  murder  in  the  second  degree,  and  sen- 
tenced to  13  years'  imprisonment,  from  which  judgment  and  sentence  be  ap- 
peals. 

*  In  criminal  cases,  the  burden  is  upon  the  prosecution  to  prove  every  olemept  of  the 
crime  charged  beyond  a  reasonable  doubt.  People  v.  Cohn,  (Cal.)  18  Paa  Rep.  410. 
This  includes  malice.  State  v.  Jones,  (S.  C.}  7  S.  E.  Rep.  296;  Tiffany  v.  Com.^  (Pa.) 
15  Atl.  Rep.  463.  See,  also,  note,  Id.  But  defendant  must  show  matters  of  mitigation 
to  the  satisfaction  of  the  jury.    Territory  v.  Manton,  (Mont.)  antej  387,  and  note. 

*In  general,  as  to  when  a  homicide  Is  justifiable  on  the  ground  of  self-defense,  and 
instructions  on  that  subject,  see  Vamell  v.  State,  (Tex.)  9  S.  W.  Rep.  65.  and  note; 
People  V.  Reich,  (N.  Y.)  18  N.  E.  Rep.  104,  and  note;  Meuly  v.  State,  (Tex.)  9  S.  W, 
Rep.  568,  and  note;  Tiffany  v.  Com.,  (Pa.)  15  Atl.  Rep.  462,  and  note. 
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H,  G,  Melntire  and  Wade,  Toole  <&  WaUace,  for  appellant.  W.  E.  CtUletit 
Atty.  Gen.,  for  the  Territory. 

De  Wolfe,  J.  The  defendant  was  tried  and  convicted  of  murder  in  the 
second  degree  for  killing  Dennis  O'Brien  on  the  10th  day  of  September,  A. 
D.  1887,  and  sentenced  to  imprisonment  in  the  territorial  prison  for  13  years. 
The  defendant  moved  for  a  new  trial  on  several  grounds:  FirnU  misconduct 
of  the  jury,  tending  to  prevent  a  fair  and*  due  consideration  of  the  case,  to- 
wit:  The  drinking  by  the  jury  of  intoxicating  liquors  after  being  charged  by 
the  court,  and  while  considering  their  verdict;  second,  the  court  misdirected 
the  jury  in  material  matters  of  law,  in  this:  in  giving  the  instructions  it  did 
give,  and  in  refusing  the  instructions  asked  by  the  defendant;  third,  the 
court  excluded  legal  evidence  on  the  trial  of  the  cause;  fourth,  the  verdict  is 
contrary  both  to  the  law  and  the  evidence;  »n(l,/lfth,  the  defendant  did  not 
have,  and  was  not  tried  by,  a  competent  jury,  as  required  by  law,  in  this: 
that  two  of  the  jurors  in  said  cause  had  formed  and  expressed  an  opinion  as 
to  the  guilt  of  the  defendant  prior  to  his  examination  on  the  voir  dire,  and  on 
said  examination  stated  that  they  had  not  formed  or  expressed  such  opinion, 
and  were  therefore  accepted  as  jurors.  The  motion  for  a  new  trial  was  based 
upon  a  bill  of  exceptions,  affidavits  filed  in  said  cause,  and  on  the  minutes  of 
the  coprt;  all  of  which  are  contained  in  the  record.  The  motion  for  new  trial 
was  overruled,  upon  which  the  defendant,  by  his  counsel,  filed  a  motion  in  ar- 
rest of  judgment,  on  the  ground:  First,  That  the  grand  jury  which  found 
the  indictment  had  no  legal  authority  to  inquire  into  the  offense  charged,  by 
reason  of  its  not  being  within  the  jurisdiction  of  said  court,  said  offense  hav- 
ing been  committed  within  the  exterior  boundaries  of  the  Fort  Maginnis  mil- 
itary reservation;  the  same  being  a  reservation  set  apart  for  the  use  of  and 
occupied  by  the  military  forces  of  the  United  States,  and  not  within  the  juris- 
diction of  the  said  county  of  Fergus.  Heoond.  The  court  had  no  jurisdiction 
of  said  offense,  the  same  having  been  committed  within  the  Fort  Maginnis 
military  reservation,  and  not  within  the  jurisdiction  of  the* county  of  Fergus. 
The  motion  in  arrest  of  judgment  was  overruled,  and  judgment  pronounced 
in  accordance  with  the  verdict  of  the  jury.  To  revei-se  this  judgment  this  ap- 
peal is  prosecuted. 

We  will  consider  the  alleged  errors  of  the  court  in  the  inverse  order  in  which 
they  appear  in  the  record  and  in  the  brief  of  the  appellant;  first  examining 
the  question  of  the  jurisdiction  of  the  court,  raised  by  the  motion  in  arrest  of 
judgment.  It  is  conceded  in  argument,  and  in  the  briefs  on  file,  that  the  of- 
fense charged  in  the  indictment  was  committed  on  the  Fort  Maginnis  military 
reservation,  although  the  indictment  itself  does  not  allege  this,  but  charges 
the  crime  to  have  been  committed  in  the  county  of  Fergus.  Section  5339. 
Rev.  St.  U.  S.,  prescribes  "that  every  person  who  commits  murder  within 
any  fort,  arsenal,  dock-yard,  magazine,  or  any  other  place  under  the  exclusive 
jurisdiction  of  the  United  States,  shall  suffer  death."  In  giving  a  construc- 
tion of  this  provision  of  law,  we  should  not  lose  sight  of  the  fact  that  in  one 
and  the  fullest  sense  of  the  term  the  United  States  possesses  sovereignty  over 
the  territories  of  the  United  States,  so  long  as  they  exist  under  territorial  gov- 
ernments; that  their  powers  of  government,  and  the  jurisdiction  of  the  courts 
established  in  the  territories,  are  only  such  as  are  authorized  under  the  act 
creating  the  government  of  the  territory.  From  this  it  is  (with  much  reason) 
urged  tliat  the  courts  of  a  territory  owe  their  jurisdiction  and  existence  to  the 
government  which  created  them;  and,  although  not  held  to  be  courts  con- 
templated by,  or  established  under,  the  provisions  of  the  constitution  defining 
the  judicial  powers  of  the  United  States,  they  are  nevertheless  courts  estab- 
lished by  an  act  of  congress,  under  and  by  virtue  of  the  supreme  power  of  the 
government  over  the  territories  of  the  United  States.  In  this  view,  the  courts 
of  the  territory  may,  in  a  strict  sense,  be  held  to  exercise  their  powers  under 
the  authority  conferred  by  tlie  act  of  congress,  and,  when  jurisdiction  is  con- 
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ferred  upon  tbem,  whether  by  congress  or  the  local  legislature,  the}*  continue 
to  exist  and  exercise  whatever  jurisdiction  they  possess  under  tlie  sovereign 
power  which  created  them;  and,  when  exercising  the  jurisdiction  authorized 
by  law,  it  is  not  to  the  exclusion  of  the  United  States,  but  rather  in  the  uiain- 
tenance  and  ass4*rtion  of  its  jurisdiction.  Hence  it  is  claimed  by  the  respond- 
ent tliat  the  district  court  of  Fergus  county,  in  trying  the  defendant,  in  no 
way  transcended  its  jurisdiction.  The  appellant,  on  the  contrary,  contends 
that,  as  the  offense  charged  in  the  indictment  was  committed  on  a  military 
reservation,  it  could  be  tried  only  in  a  district  court  when  sitting  for  the  trial 
of  causes  arising  under  the  constitution  and  laws  of  the  United  States;  the 
claim  being  that  the  United  States,  by  virtue  of  section  5389  of  the  Revised 
Statutes  above  referred  to,  had  the  exclusive  jurisdiction  of  the  offense  charged. 
Counsel  for  appellant  have  cited  a  number  of  cases  in  their  brief,  and  these  we 
will  consider  before  examining  the  cases  appearing  to  liold  the  contrary  doc- 
trine. The  first  case  is  that  of  Railroad  Co,  v.  Lowe,  114  U.  S.  525,  5  Sup. 
Ct.  liep.  995.  It  Wiis  an  action  by  the  railroad  company  to  recover  bafek  cer- 
tain taxes  paid  to  the  state  of  Kansas,  on  tlie  ground  that  property  situated 
on  a  military  reservation  was  not  subject  to  state  taxation,  the  United  States 
having  exclusive  jurisdiction.  The  court  held  the  law  of  the  state  valid,  and 
not  in  conflict  with  tlie  jurisdiction  of  the  United  States;  the  state,  at  the 
time  of  its  admission  into  the  Union,  and  by  the  terms  of  the  cession  of  the 
military  reservation  of  Foit  Leavenworth,  ej^pressly  reserving  the  "right  to 
tax  railroad,  bridge,  and  other  corporations,  their  franchise  and  property  on 
said  reservation."  Tids  certainly  is  not  an  authority  in  support  of  the  prop- 
osition contended  for  by  the  appellailt.  The  next  case  is  that  of  Franklin 
v.  U.  S.,  1  Colo.  42,  In  tliis  case  the  defendant  was  indicted,  tried,  and  con- 
victed of  the  crime  of  murder,  in  the  district  court  of  Gilpin  county,  Colo. 
A  plea  to  the  jurisdiction  of  the  court  was  interposed  on  ttie  ground  that  the 
territory  of  Colorado  whs  a  district  of  country  under  the  exclusive  jurisdiction 
of  the  United  States,  and  for  this  reason  the  offense  was  triable  only  in  a  court 
of  the  United  States.  The  plea  to  the  jurisdiction  was  sustained  in  the  dis- 
trict court,  but  reversed  on  appeal  to  the  supreme  court.  The  case,  like  the 
former  one,  is  not  ih  point.  The  next  case  is  that  ot  Scott  v.  U,  S.,  1  Wyo.  40. 
The  defendant  was  tried  and  convicted  of  murder  committed  on  theFortSteele 
military  reservation.  The  trial  was  in  a  district  court  sitting  as  a  circuit 
court  of  the  United  States  for  the  trial  of  causes  arising  under  the  constitu- 
tion and  laws  of  the  United  States.  After  conviction,  a  motion  for  a  new 
trial  was  made  on  the  ground  that  the  court  which  tried  the  Ciiuse  had  not 
jurisdiction  to  try  it,  and  because  the  United  States  had  not  exclusive  juris- 
diction of  the  military  reservations  within  the  territory  of  Wyoming.  The 
court  overruled  the  motion  for  new  trial,  and  alfirmed  the  judgment  of  the 
trial  court.  The  principles  of  law  involved  in  that  case  were  exactly  the 
same  as  that  now  under  consideration;  the  difference  being  that  in  the  Wy- 
oming case  the  defendant  was  tried  in  a  so-called  "circuit  court  of  the  United 
States,"  while  in  the  case  at  bar  he  was  tried  in  a  district  court  of  the  terri- 
tory, sitting  in  the  county  of  Fergus.  If  the  decision  in  the  Wyoming  case 
is  correct,  it  is  a  direct  authority  for  the  proposition  contended  for  by  the  ap- 
pellant, that  the  district  court  of  Fergus  county  had  no  jurisdiction  to  try  him  / 
for  the  offense  charged;  and  this  proposition  will  be  considered,  after  referring 
to  some  authorities  cited  by  the  respondent  as  holding  a  contrary  do3trine  to 
that  maintained  by  the  appellant,  and  sustained  by  the  above  decision  of  the 
supreme  court  of  Wyonjing.  We  are  also  referred  by  the  appellant  to  the  case 
of  Brown  v.  Ilges,  1  Wyo.  202.  This  was  an  action  brought  by  a  civilian 
against  a  military  officer  for  the  seizure  and  distention  of  certain  animals  be- 
longing to  the  former,  and  which  strayed  upon  a  military  reservation,  con- 
trary to  order's  issued  by  the  commandant  of  tlie  post.  The  court  merely  held 
that  it  was  competent  for  the  otlieer  in  charge  to  make  the  order  in  question, 
v.l9p.no.l6— 36 
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and  that  an  action  did  not  lie  againt  him  for  the  seizure  of  the  property.  This 
can  hardly  be  considered  a  case  determining  the  jurisdiction  of  a  territorial 
court,  though  it  may  have  some  bearing  on  the  question  of  the  exclusive  juris- 
diction of  the  United  States  on  a  military  reservation,  but  is  not  decisive  of 
that  question. 

The  only  other  case  referred  to  by  appellant  under  this  head  is  that  of  Moore 
v.  Commvfsioners,  2  Wyo.  8,  in  which  it  was  held  that  it  was  beyond  the  power 
of  the  territory  to  tax  the  property  of  a  person  situated  on  an  Indian  reserva- 
tion, the  property  being  there  under  the  license  and  authority  of  the  United 
States.  The  court,  by  its  opinion ,  showed  conclusively  that  the  United  States, 
by  treaty  with  the  Indians,  reserved  the  territory  embraced  in  the  reservation 
for  the  exclusive  use  of  the  Indians,  and  such  persons  as  it  should  authorize 
or  permit  to  go  there  for  the  purpose  ot  furnishing  food  and  supplies  to  the 
Indians.  The  treaty  had  the  force  and  effect  of  law;  and  the  exclusive  con- 
trol oyer  the  reservation  is  contained  in  the  treaty.  In  the  case  of  U.  8.  v. 
McBratney,  104  U.  S.  621,  tried  in  the  circuit  court  of  the  United  States  for 
the  district  of  Colorado,  and  which  went  to  the  supreme  court  of  the  United 
States  on  a  certificate  of  division  of  opinion  of  the  judges  of  the  circuit  court, 
it  was  held  by  the  supreme  court  that  the  circuit  court  of  the  United  States 
for  Colorado  had  no  jurisdiction  of  an  indictment  against  a  white  man  for 
the  murder  of  a  white  man  within  the  Ute  reservation,  in  the  sta!;e  of  Colo- 
rado. The  court,  in  its  decision,  quotes  section  2145,  He  v.  St.  U.  S.,  as  fol- 
lows: "The  general  laws  of  the  United  States  as  to  the  punishment  of  crimes 
committed  in  anyplace  within  the  sole  and  exclusive  jurisdiction  of  the  United 
States,  except  the  District  of  Columbia,  shall  extend  to  the  Indian  country." 
Kot withstanding  this  statute,  the  court  held  that  "the  state  of  Colorado,  by 
its  admission  into  the  Union  upon  an  equal  footing  with  the  original  states 
in  all  respects  whatever,  without  any  exception  as  had  been  made  in  the  treaty 
with  the  Ute  Indians,  and  In  the  act  establishing  a  territorial  government, 
has  acquired  criminal  jurisdiction  over  its  own  citizens,  and  other  white  per- 
sons, throughout  the  whole  of  the  territory  within  its  limits,  including  the 
Ute  reservation ;  and  that  reservation  is  no  longer  within  the  sole  and  ex- 
clusive jurisdiction  of  the  United  States.  The  courts  of  the  United  States 
have  therefore  no  jurisdiction  to  punish  crimes  within  the  reservation,  unless 
80  far  as  may  be  necessary  to  carry  out  such  provisions  of  the  treaty  with  the 
Ute  Indians  as  remain  in  force;  but  the  treaty  contains  no  stipulation  for  the 
punishment  of  offenses  committed  by  white  men  against  white  men.  It  fol- 
lows that  the  circuit  court  for  the  district  of  Colorado  has  no  jurisdiction  of 
this  indictment,  but,  according  to  the  practice  heretofore  adopted  in  like  cases, 
should  deliver  up  the  prisoner  to  the  authorities  of  the  state  of  Colorado  to  be 
dealt  with  according  to  law;  referring  to  the  cases  of  U,  8.  v.  Cisna,  1  Mc- 
Lean, 254;  Coleman  v.  Tennessee^  97  U.  S.  509."  The  court  in  conclusion 
says:  "The  single  question  presented  by  the  record  is  whether  the  circuit 
court  of  the  United  States  for  the  district  of  Colorado  has  jurisdiction  of 
the  crime  of  murder  committed  by  a  white  man  upon  a  white  man  within 
the  Ute  reservation,  and  within  the  limits  of  the  state  of  Colorado;  and  that 
question  is  decided  in  the  negative."  The  case  of  Paint&r  v.  Ives,  4  Neb. 
122,  and  Marion  v.  State,  16  Neb.  358,  20  N.  W.  liep.  289,  are  to  the  same 
effect,  holding  that  a  circuit  court  of  the  United  States  had  no  jurisdiction  of 
the  crime  of  larceny  alleged  to  have  been  committed  on  an  Indian  reservation 
in  the  state  of  Nebraska,  and  that  the  state  courts  bad  jurisdiction.  The 
doctrine  of  these  cases  was  affirmed  by  the  same  court  in  Marion  v.  State,  20 
Neb.  246,  29  N.  \V.  Uep.  911.  The  same  principle  is  laid  down  by  the  supreme 
court  of  Kansas,  in  the  case  of  Clay  v.  State,  4  Kan.  54,  and  in  McCracken 
V.  Todd,  1  Kan.  154. 

In  the  case  of  U.  8,  v.  Stahl,  1  Woolw.  192,  the  defendant  was  indicted 
for  murder  committed  at  Fort  Marker,  on  a  military  reservation  belonging  to 
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the  United  States.  The  defendant  pleaded  to  the  jurisdiction  of  the  court,  to 
which  a  demurrer  was  interposed.  Mr.  Justice  Milleb,  of  the  supreme 
court  of  the  United  States,  overruled  the  demurrer,  thus  sustaining  the  plea, 
to  the  jurisdiction  of  the  court.  Yet  this  was  a  crime  committed  within  a 
fort  of  the  United  States.  It  is  to  be  remarked  that  in  most  or  all  of  the  cases 
above  referred  to,  and  which  deny  the  jurisdiction  of  the  courts  of  the  United 
States,  the  decision  of  the  courts  is  based  upon  the  fact  that  the  states  in 
which  the  question  of  jurisdiction  arose  were  admitted  into  the  Union  upon  "an 
equal  footing  in  all  respects  with  the  original  states,"  and  that,  by  the  terms 
of  such  admission,  the  United  States  did  not  reserve  exclusive  Jurisdiction 
over  the  forts  and  military  reservations  which  it  previously  possessed  within 
the  boundaries  of  the  state  thus  admitted;  holding,  also,  as  inapplicable  to 
these  cases,  that  the  provision  of  the  constitution  of  the  United  States  which 
empowers  congress  "to  exercise  exclusive  jurisdiction  in  all  cases  whatsoever 
'  over  such  district  (not  exceeding  ten  miles  square)  which  may  by  cession  of 
particular  states  become  the  seat  of  government  of  the  United  States;  and  to 
exercise  like  authority  over  all  places  purchased  by  the  consent  of  the  legis- 
lature of  the  state  in  which  the  same  shall  be,  for  the  erection  of  forts,  mag- 
azines, arsenals, dock-yards,  and  other  needful  buildings."  The  cases,  as  has 
been  seen,  all  grow  out  of  conflicts  between  the  jurisdiction  of  the  state  and 
federal  courts.  They  therefore  shed  but  little  light  upon  the  immediate  ques- 
tion we  are  called  upon  to  decide,  which  is  as  to  the  jurisdiction  of  one  or  the 
other  branch  of  the  territorial  courts.  Unfortunately  the  case  of  Scott  v.  U. 
8.f  1  Wyo.  40,  which  seems  to  be  about  the  only  case  where  the  question  un- 
der consideration  has  come  before  the  supreme  court  of  a  territory,  was  de- 
cided apparently  without  much  consideration;  the  court  giving  no  reasons  for 
the  conclusions  reached,  and  seeming  to  assume,  without  question,  that  the> 
district  court,  while  sitting  as  a  circuit  court  of  the  United  States,  had  exclu- 
sive jurisdiction  to  try  the  offence  charged  in  the  indictment.  With  great 
deference  to  the  decision  of  the  supreme  court  of  an  adjacent  and  sister  ter- 
ritory, we  have  come  to  an  opposite  conclusion,  and  will  briefly  state  the 
reasons  of  our  dissent. 

The  organic  act,  after  designating  what  courts  shall  exist  in  a  territory, 
declares,  in  section  1866  of  the  Revised  Statutes,  tKat  "the  jurisdiction,  both 
appellate  and  original,  of  the  courts  provided  for  in  sections  1907  and  1908, 
shall  be  as  limited  by  law."  And  again,  in  section  1868,  the  act  declares  that 
the  supreme  and  district  courts,  respectively,  of  every  territory  shall  possess 
chancery  as  well  as  common-law  jurisdiction.  The  legislative  power  of  the 
territory  extends  to  all  rightful  subjects  of  legislation  not  inconsistent  with 
the  constitution  and  laws  of  the  United  States.  Rev.  St.  §  1851.  Under 
these  comprehensive  grants  of  legislative  and  judicial  powers  the  legislature 
has  conferred  upon  the  district  courts  of  the  territory  jurisdiction  in  all  crim- 
inal cases  not  otherwise  provided  for.  Rev.  St.  Mont,  g  680.  And  again, 
section  80  of  the  criminal  practice  act  provides  that  all  offenses  committed* 
against  the  laws  of  the  territory  shall  be  tried  in  the  county  in  which  the  of- 
fense is  committed,  or  in  that  county  to  which  it  is  attached  for  judicial  pur- 
poses, except  as  otherwise  provided  by  law.  The  jurisdiction  thus  conferred 
is  amply  warranted  under  the  organic  law;  and,  unless  it  can  be  shown  to  be 
in  conflict  with,  or  repugnant  to  sqme  act  of  congress,  is  valid  and  binding. 
The  appellant  insisU  that  it  is  in  conflict  with  section  5339  of  the  Revised 
Statutes  before  referred  to;  but  we  are  cited  to  no  authority  or  construction 
by  any  department  of  the  government  which  holds  that  the  mere  occupancy 
and  use  of  a  portion  of  the  public  domain  as  a  military  reservation,  of  itself, 
divests  the  territorial  law  or  the  territorial  courts  of  operation  within  the  ter- 
ritory thus  reserved.  Certainly,  the  laws  enacted  by  the  territory,  if  war- 
ranted by  the  organic  act,,  have  force  and  effect  throughout  the  territory,  un- 
less limited  in  their  operation  by  some  paramount  law  or  authority.    So,  also» 
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with  the  jurisdiction  conferred  npon  the  courts.  This  conflict  must  be  ap- 
parent^ and  not  merely  conjectural,  before  this  court  would  be  justified  in 
holding  the  laws  enacted  by  the  legislature,  and  the  jurisdiction  conferred 
upon  its  courls,  invalid ;  the  rule  of  construction  being  that  laws  duly  enacted 
are  constitutional  and  valid,  unless  the  repugnancy  of  the  law  to  some  consti- 
tutional principle  is  plainly  manifest.  "The  constitutionality  of  a  law  is  to  be 
presumed  until  its  violation  of  the  constitution  is  proved  beyond  a  reasonable 
doubt."  Cooley,  Const.  Lim.  221.  The  same  presumption  applies  to  a  law 
of  a  territory;  and,  unless  it  manifestly  conflicts  with  some  paramount  law  or 
const  it  uticmul  provision,  it  is  the  duty,  at  least  of  this  court,  to  uphold  the 
laws  enacted  by  the  territorial  legislature.  We  are  not  able  to  discover  any 
repugnancy  between  section  5339  and  the  Jurisdiction  conferred  by  the  legis- 
lature upon  the  district  courts.  It  will  be  observed  that  section  5339  of  the 
Revised  Statutes  does  not  in  express  terms  declare  that  a  military  reservation 
is  a  district  of  country  under  the  exclusive  jurisdiction  of  the  United  States, 
and  we  are  referred  to  no  law  or  construction  by  any  court  or  by  any  branch 
of  the  executive  department  of  the  government  which  holds  that  the  United 
States  has  such  exclusive  jurisdiction,  so  as  to  render  inoperative  the  laws 
and  tlie  jurisdiction  of  the  courts  of  a  state  or  territory  In  which  such  mili- 
tary reservation  is  situated;  while,  on  the  contrary,  the  reservation  of  a  given 
portion  of  the  public  domain  for  military  purposes  by  the  United  States  in  no 
way  interferes  or  conflicts  with  the  extension  and  operation  of  the  local  law, 
and  the  jurisdiction  of  local  courts  over  the  military  reservation.  In  this  re- 
spect there  may  be,  and  doubtless  is,  a  divided  jurisdiction;  the  United  States 
occupying  the  reservation  for  military  purposes  only,  while  the  local  govern- 
ment occupies  it  for  the  purposes  of  civil  government  and  the  administration 
of  its  laws. 

In  volume  7,  page  574,  of  the  Opinions  of  the  Attorney  Generals,  Mr.  Gush- 
ing, attorney  general  of  the  United  States,  speaking  of  the  military  reserva- 
tions, says:  "A  military  reservation  is  an  act  of  the  president,  under  author- 
ity of  law,  withdrawing  so  many  acres  of  the  public  domain  from  the  imme-  . 
diate administration  of  the  commissioner  of  the  public  lands,  that  is,  from  sale 
at  public  auction,  and  by  pre-emption  or  general  private  entry,  and  appro- 
priating it  for  the  time  b^ing  to  some  special  use  of  the  government."  And 
on  pages  563  and  564  of  the  same  volume,  says:  "The  fact  that  a  crime  is 
committed  upon  a  military  reservation  established  within  a  territory  does  not 
give  the  federal  courts  jurisdiction  of  such  crime,  but  the  same  remains  within 
the  jurisdiction  of  the  territorial  courts."  This  opinion  of  an  eminent  law- 
yer, speaking  in  his  ofllcial  capacity  as  the  highest  law  officer  of  the  govern- 
ment, fully  sustains  the  position  taken  in  this  opinion;  and.  In  the  absence  of 
a  direct  adjudication  holding  to  the  contrary,  must  be  deemed  controlling. 
If  such  is  not  the  correct  construction  of  law,  the  laws  themselves,  and  the 
jurisdiction  of  the  territorial  courts,  are  as  shifting  and  uncertain  as  the  move- 
ment of  the  military  forces  of  the  government,  which,  as  we  know,  occupy  and 
abandon  by  turns  portions  of  the  public  domain,  as  military  necessity  or  con- 
venience requires;  and,  as  well  said  by  the  supreme  court  of  Kansas,  in  Clay 
V.  State :  "If  the  doctrine  contended  for  were  true,  (the  exclusive  jurisdiction 
of  the  United  States  over  military  reservations,)  the  state  of  Kansas,  as  well 
as  several  other  frontier  states,  would  be  speckled  and  spotted  all  over,  like  the 
patriarch's  flocks,  with  reservations  exempt  from  state  jurisdiction,  without 
the  consent  of  the  state  legislature,  with  no  warrant  for  Che  anomalous  existence, 
except,  perhaps,  an  order  from  the  war  department,  and  actual  occupation  for 
military  purposes."  We  think,  also,  that  there  is  much  force  in  the  proposi- 
tion contended  for  by  the  attorney  general'  of  the  territory  that  the  courts  of 
the  territory  derive  their  existence  and  jurisdiction  from  an  act  of  congress; 
and,  if  this  jurisdiction  has  not  been  taken  from  them,  they  still  possess  it. 
But  this,  with  other  questions  growing  out  of  it,  it  is  not  necessary  to  decide 
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in  this  case,  and  we  prefer  resting  onr  discussion  upon  tlie  grounds  stated: 
that  the  jurisdiction  of  the  United  States  over  a  militaiy  reservation  is  not 
exclusive,  and  does  not  deprive  the  territorial  laws  and  courts  of  the  jurisdic- 
tion conferred  un  them  by  law;  and  that  the  district  court  of  the  Fourth  dis- 
trict in  and  for  the  county  of  Pergus  had  jurisdiction  to  try  the  defendant 
for  the  offense  charged  in  the  indictment. 

The  record  also  presents  exce[)tions,  and  alleges  error  by  the  court  in  giving 
and  refusing  certain  instructions  to  the  jury.  These  we  will  consid^'r  in  the 
order  in  which  they  appear  in  the  brief  of  the  appellant.  One  of  the  instruc- 
tions excepted  to  by  the  defendant  is  that  in  which  the  court  instructed  the 
jury  "that  if  they  believed  from  the  evidence  there  was  a  struggle  between 
O'Brien  on  the  one  side  and  the  defendant  on  the  other  side  to  gain  sole  pos- 
session of  the  Josephine  mine,  each  determined  to  drive  the  other  off,  and  that 
defendant  shot  and  killed  deceased,  O^Brien,  in  furtherance  of  such  struggle* 
he  could  not  be  justified  upon  the  ground  of  self-defense."  The  objection 
urged  against  this  instruction  is  that  there  was  no  testimony  siiowing  that 
there  was  any  struggle  between  the  defendant  and  the  deceased  concerning 
the  Josephine  teiine,  but  the  contest  between  them  was  as  to  the  possession 
of  the  Florence  mine.  But  the  Josephine  mine  had  been  incidentally  men- 
tioned  by  some  of  the  witnesses  as  a  mine  adjacent  or  contiguous  to  the  Flor- 
ence mine,  and  the  court,  or  person  who  drew  the  instruction,  made  the  mis- 
take of  calling  the  Florence  the  Josephine  mine.  The  error  was  only.a  verbal 
one,  and  conld  not  have  misled  the  jury;  certainly  not  to  the  defendant's  prej- 
udice. 

The  second  instruction  to  which  exception  is  taken  is  as  to  evidence  of  good 
character,  and  was  as  follows:  "That,  where  there  is  a  serious  conflict  in  the 
testimony  as  to  the  commission  of  an  offense  like  that  in  this  case,  evidence 
of  the  previous  good  character  of  the  defendant  should  be  considered  by  the 
jury,  in  connection  with  all  the  other  evidence  given  on  the  trial,  in  deter- 
mining whether  the  defendant  would  be  likely  to  commit,  and  did  commit,  the 
offense  in  question.  That  in  doubtful  cases  evidence  of  good  character  is  con- 
clusive in  favor  of  the  party  accused;  and  if,  from  the  evidence,  you  find  the 
facts  and  circumstances  proved  or  relied  on  to  establish  the  defendant's  guilt 
are  in  doubt,  or  that  the  intent  of  the  defendant  to  commit  the  crime  is  in 
doubt,  then,  if  the  prisoner  has  by  evidence  satisfied  yoQ  that  he  was  a  man 
of  good  character  up  to  the  time  of  the  alleged  offense  in  this  case,  the  pre- 
sumption of  the  law  is  that  the  alleged  crime  is  so  inconsistent  with  the  for- 
mer life  and  character  of  the  defendant  that  he  could  not  have  intended  to 
commit  such  a  crime;  and  it  would  be  your  duty  to  give  the  defendant  the 
benefit  of  ttiat  presumption,  and  acquit  him."  This  Instruction  was  given  at 
request  of  defendant's  counsel,  and  is  now  by  them  complained  of  as  errone- 
ous. We  will  not  presume  that  the  instruction  is  not  faulty,  or  that  it  states 
with  correctness  the  rule  of  law  applicable  to  evidence  of  good  character. 
Doubtless  the  rule  is,  as  claimed  by  counsel  for  appellant,  that  evidence  of  tlie 
good  character  of  the  defendant  should  be  considered  by  the  jury  as  tliey  do 
other  facts  in  evidence;  and,  taking  it  into  consideration  with  other  evidence, 
if  they  are  not  satisfied  of  the  defendant's  guilt  beyond  a  reasonable  doubt, 
they  should  acquit.  But,  if  the  instruction  was  subject  to  objection,  was  it 
unfavorable  to  the  defendant,  or  did  it  operate  to  his  prejudice  with  the  jury? 
We  think  not.  .  All  the  evidence  offered  was  in  favor  of  the  previous  good 
character  of  the  defendant  as  a  peaceable  citizen,  and  the  court  in  substance 
instructed  the  jury  that  this  proof  of  good  character  should  lead  them  to  acquit, 
if  there  was  any  doubt  as  to  his  guilt.  \ 

In  another  part  of  the  charge  the  court  instructed  the  jury  as  follows:  "The 
court  instructs  the  jury  that  in  this  case  the  law  raises  no  presumption  against 
the  prisoner,  but  every  presumption  of  the  law  is  in  favor  of  his  innocence; 
and,  in  order  to  convict  him  of  the  crime  alleged  in  the  indictment,  or  any 
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lesser  crime  included  in  it,  every  material  fact  necessary  to  constitute  such 
crime  must  be  proved  beyond  a  reasonable  doubt.  And,  if  the  jury  entertain 
any  reasonable  doubt  upon  any  single  fact  or  element  necessary  to  constitute 
the  crime,  it  is  your  duty  to  give  the  prisoner  the  benefit  of  sucli  doubt,  and 
acquit  him."  This  instruction  on  the  subject  of  a  reasonable  doubt  was  cor- 
rect, and,  taken  in  connection  with  the  instruction  as  to  character,  was  cer- 
tainly not  misleading,  or  prejudicial  to  the  defendant.  Besides,  the  defendant 
cannot  complain  at  an  instruction  given  at  his  own  request.  People  v.  Lopez^ 
59  Cal.  362;  Hayne,  Kew  Trials  &  App.  p.  372. 

Instruction  numbered  18  in  the  transcript  is  copied  from  the  territorial 
statute,  and  defines  an  assault,  and  is  neither  misleading  nor  erroneous. 

The  court  refused  to  give  Instructions  numbered  14,  17,  and  18,  contained 
in  the  record,  and  this  refusal  is  assigned  as  error.  The  first  of  these  instruc- 
tions was  as  follows:  "If  the  jury  believe  from  the  evidence  that  at  the  time 
of  their  (deceased  and  his  companions')  going  to  the  accused,  and  he  was  in 
the  possession  of  the  Florence  mine,  the  deceased  and  such  others  as  went  with 
him  had  no  right  to  approach  the  accused  in  a  thi*eatening  manner,  with  weap- 
ons of  a  deadly  character  exhibited,  and  in  a  condition  to  be  used;  and,  if  the 
jury  further  believe  from  the  evidence,  or  have  a  reasonable  doubt  therefrom, 
but  that  the  accused  was  so  approached  by  the  deceased  and  his  companions, 
and  fired  from  a  reasonable  apprehension  that  they  were  about  to  talce  his  life, 
then  they  must  acquit  the  defendant."  Instructions  17  and  18  were  substan- 
tially like  the  above,  and  disposing  of  the  one  recited  will  likewise  dispose  of 
the  other  two.  This  instruction  is  correct,  and  it  would  have  been  error  in 
the  court  to  refuse  it  had  it  not  given  its  exact  substance  in  another  instruc- 
tion ;  but  the  court  on  this  subject  instructed  the  jury  as  follows:  "The  court 
instructs  the  JU17  tliat,  where  one  without  fault  himself  is  attacked  by  an- 
other in  such  a  manner  or  under  such  circumstances  as  to  found  reasonable 
grounds  for  apprehending  a  design  to  take  away  his  life,  or  do  him  some  great 
bodily  harm,  and  there  is  reasonable  ground  for  believing  the  danger  imminent 
that  sucli  design  will  be  accomplished,  the  defendant  may  safely  act  upon  ap- 
pearances, and  kill  the  assailant,  if  that  be  necessary  to  avoid  the  apparent 
danger;  and  the  killing  will  l>e  justifiable,  although  it  may  turn  outthat  there 
was,  in  fact,  neither  design  to  do  him  serious  injury,  nor  danger  that  it  would 
be  done."  The  court  also  gave  the  following  instruction:  "The  jury  are  in- 
structed as  a  matter  of  law  that,  if  a  person  believes  and  has  reasonable  groan d 
to  believe,  that  another  has  sought  him  out  for  the  purpose  of  killing  him,  or 
doing  him  great  bodily  harm,  and  is  prepared  therefor  with  deadly  weapons, 
and  the  latter  makes  demonstrations  manifesting  an  intention  to  commence 
an  attack,  then  the  person  so  threatened  is  not  required  to  retreat,  but  he  has 
the  right  to  stand  and  defend  himself  from  danger;  and  if  in  so  doing  it  is 
necessary  to  kill  his  antagonist,  the  killing  is  excusable  on  the  ground  of  self- 
defense.  "  These  two  instructions  state  the  principles  of  law  in  regard  to  self- 
defense  in  a  light  most  favorable  to  the  defendant;  certainly  as  strong  as  they 
are  asked  in  the  instructions  refused  by  the  court.  They  furnish  a  substitute 
for  these  instructions,  and  the  court  committed  no  error  in  refusing  to  give 
the  instructions  asked,  after  giving  the  instructions  above  noted. 

The  defendant  also  asked,  and  tlie  court  refused  to  give,  the  following  in- 
structions: "If  the  jury  believe  from  the  evidence  that  on  and  before  the  day 
of  the  shooting  the  deceased  made  threats  against  the  life  of  -the  defendant; 
that  said  threats  were  conimunioated  to  the  defendant  on  and  before  the  day 
of  the  shooting;  and  that,  on  the  day  of  the  shooting,  the  deceased  and  his 
companions  came  up  the  hill  towards  the  ore-house  of  the  Florence  mine, 
[where  the  defendant  then  was,]  armed  with  deadly  weapons,  and  that  the 
defendant  saw  the  deceased  and  his  companions  approaching  him,  and  making 
hostile  demonstrations  with  said  deadly  weapons,  and  the  defendant  shot  at 
and  killed  the  deceased  [if  the  jury  find  from  the  evidence  that  the  defendant 
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did  shoot  and  kill  the  deceased]  under  the  apprehension  that  deceased  and  his 
companions  came  towards  him  armed  for  the  purpose  of  taking  his  life,  or  in- 
flicting on  him  grievous  bodily  harm,  the  killing  of  deceased  by  defendant 
was  justifiable  homicide,  and  the  jury  must  find  thedefendant  not  guilty." 
This  instruction,  so  far  as  it  related  to  the  doctrine  of  self-defense,  was  fully 
covered  by  the  instructions  already  referred  to  as  given  by  the  court.  On  the 
subject  of  tlireals  the  court  instructed  the  jury  as  follows:  "Neither  the  ut- 
terance of  threats  by  the  deceased,  O'Brien,  nor  his  presence  on  the  premises 
referred  to,  with  others,  with  shot-guns  and  rifles,  would  by  themselves  justify 
the  killing  of  the  deceased  by  the  defendant  in  self-defense.  It  must  appear 
from  the  evidence  that  a  reasonable  man,  under  the  same  circumstances,  would 
consider  himself  in  danger  of  losing  his  life,  or  suffering  great  bodily  injury; 
and  it  must' appear  that  the  shot  was  fired  in  self-defense."  This  instruction 
substantially  states  the  rule  of  law  applicable  to  cases  of  self-defense  when  a 
person  acts  in  view  of  threats  made  by  the  deceased. 

The  remaining  instruction  refused  by  the  court,  and  to  which  exception 
was  taken,  was  as  follows:  "The  policy  of  the  law  deems  it  better  that  many 
guilty  persons  should  escape,  rather  than  that  one  innocent  person  should  be 
convicted  and  punished;  so  that,  unless  the  jury,  after  a  careful  and  thorough 
consideration  of  all  the  evidence  in  the  case,  can  say  and  feel  that  every  ma- 
terial allegation  of  the  indictment  is  proved  beyond  a  reasonable  doubt,  the 
jury  should  acquit  the  defendant."  The  latter  part  of  this  instruction  was 
given  by  the  court  in  another  part  of  the  charge  to  the  jury,  and  it  is  doubt- 
less to  the  refusal  of  the.  court  to  instruct  the  jury  that  the  law  deemed  it  bet- 
ter that  many  guilty  persons  should  escape  than  that  one  innocent  person 
should  suffer,  that  exception  is  taken.  This  well-known  and  well-worn 
maxim  is  doubtless  creditable  to  humanity,  but  we  are  not  aware  that  it  has 
been  adopted  bycoui1;s  as  a  legal  proposition  to  be  incorporated  in  a  charge  to 
a  jui-y  in  a  criminal  trial.  Like  most  other  current  maxims  it  has  a  true  as 
well  as  a  false  side,  and  may  be  tortured  and  construed  to  work  harm  as  well 
as  good.  Fortunately,  and  to  the  credit  of  humanity,  it  is  hardly  required  as 
a  shield  against  injustice  or  prejudice,  for  a  sense  of  justice  and  fair  play  is 
almost  instinctive  in  the  mind  of  man;  and  experience  has  shown  that  juries 
are  much  more  inclined  to  show  mercy  towards  the  guilty  than  to  punish  the 
innocent.  Although  we  find  the  maxim  referred  to  laid  down  as  proper  in 
Sackett's  Instructions  to  Juries,  he  refers  to  no  cases  or  authority  where  it 
has  been  held  necessary,  or  even  proper.  Perhaps  the  statement  in  the  brief 
of  the  appellant  that  no  case  is  known  where  the  instruction  has  been  refused 
when  asked,  could  be  answered  by  the  statement  that  it  is  rarely  or  never 
asked. 

Another  alleged  ground  of  error  is  that  the  indictment  charges,  at  most, 
only  the  crime  of  manslaughter,  whereas  the  defendant  was  convicted  of 
murder  in  the  second  degree.  The  indictment  charges  the  offense  as  follows: 
"That  one  William  H.  Burgess,  late  of  the  county  of  Fergus,  on  the  10th  day 
of  September,  one  thousand  eight  hundred  and  eighty-seven,  at  the  county  of 
Fergus,  in  the  territory  of  Montana,  with  force  and  arms,  in  and  upon  one 
Dennis  K.  O'Brien,  did  feloniously,  willfully,  and  of  his  deliberate  and  pre- 
meditated malice,  and  of  his  malice  aforethought,  and  with  intent  to  kill  and 
murder,  make  an  assault,"  etc.  We  know  not  how  an  assault  with  intent  to 
kill  and  murder  could  be  stated  in  language  more  explicit  and  exact  than  is 
here  employed.  Counsel  for  appellant  has  referred  to  a  large  number  of  cases 
which  hold  that  the  indictment  must  allege  that  the  assault  was  made  with 
malice  aforethought,  and  with  intent  to  murder;  otherwise  it  is  defective  as 
an  indictment  for  murder.  Conceding  this  proposition,  the  allegations  of  this 
indictment  do  charge  an  assault  with  intent  to  murder,  and  it  is  therefore 
suflicient.  The  defendant  moved  for  a  new  trial  in  the  court  below,  and  one 
of  the  grounds  of  this  motion  was  the  alleged  misconduct  of  the  jury  at  the 
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first  trial.  Affidavits  were  filed  by  different  persons  setting  forth  that  some 
of  the  members  of  the  jury  which  tried  the  case,  after  being  charged  by  the 
court,  and  retiring  under  the  clmrge  of  an  ofiicer,  some  of  the  jurors  went  to 
a  public  bar,  and  drank  whisky  and  other  intoxicating  liquors.  To  rebut 
the  statements  contained  in  these  afiidavits,  the  court  examined  oraliy  and 
under  oatli  several  of  the  jurors  who  tried  the  case,  all  of  whom  testified  that 
no  juror  who  tried  the  cause  was  under  tlie  induence  o  ntoxicatmg  liquor 
from  the  commencement  of  the  trial  to  the  time  tliey  were  discharged  from 
the  cause,  and  that  no  whisky  or  intoxicating  liquor  was  drunk  in  the  jury- 
room;  but  several  of  the  members  of  the  jury  admitted  taking  a  single 
drink.  The  bailiff  in  cliarge  of  the  jury  also  testified  that  none  of  the  jurors 
were  under  the  influence  of  liquor  at  any  time  wliile  acting  as  jurors,  and 
were  never  without  the  presence  of  the  bailiff,  and  that  there  were  two  bail- 
iffs in  charge  of  the  jury  The  court,  upon  this  evidence,  held  that  no 
such  misconduct  had  been  shown  on  the  part  of  the  jury  as  would  justify  the 
court  in  setting  aside  their  verdict,  and  granting  a  new  trial.  Without  ap- 
proving or  sanctioning  the  action  of  these  jurors  in  drinking  intoxicating 
beverages  while  engaged  in  the  trial  of  an  important  criminal  case,  we  cannot 
hold  that  the  court  erred  in  refusing  to  set  aside  their  verdict  on  this  account; 
no  intoxication  of  any  juror  having  been  shown,  nor  any  mental  or  other  un- 
fitness on  account  of  the  slight  drinking  some  of  the  jurors  indulged  in. 

Another  ground  of  motion  for  new  trial  was  that  the  defendant  was  not 
tried  by  a  competent  and  impartial  jury;  that  two  of  the  jury-men  who  tried 
the  cauBe,  to-wit,  Ed.  Brassy  and  B.  H.  Bowman,  in  the  preliminary  exam- 
ination touching  their  qualifications  as  jury-men  stated  that  they  had  never 
formed  or  expressed  an  opinion  as  to  tlie  guilt  or  innocence  of  the  defendant, 
and  were,  upon  said  statement,  accepted  as  juiy-men.  The  defendant  files 
the  affidavits  of  W.  A.  Burleigh,  Henry  Mclntire,  stnd  S.  H.  Mclntire,  to  the 
effect  that  the  jurors  mentioned  did  so  swear  on  examination  on  their  voir 
dire,  and  there  are  no  afiSdavits  to  the  contrary.  The  defendant  also  files  the 
affidavit  of  !Neilson  Jensen,  in  wliich  he  states  that  he  had  a  conversation, 
about  the  25th  of  April.  1888,  in  Lewistown,  in  which  Brassy  said:  "If  Bur- 
gess i^  the  man  who  killed  O'Brien,  he  is  liable  to  be  cinched  plenty,  and  sent 
over  the  road  to  the  penitentiary."  Also  the  deposition  of  Florence  Clegg, 
in  which  she  states  that  she  was  in  the  town  of  Lewistown  about  the  1st  of 
October,  1887,  and  in  the  store  of  W.  W.  De  Witt  overheard  B.  H.  Bowman 
talking  with  several  men  about  the  case  of  defendant,  and  heard  Bowman  use 
the  following  words:  *'That  damned  Burgess,  the  son  of  a  bitch,  ought  to  be 
hung;"  and  that  Bowman  was  one  of  the  jury -men  that  tried  the  cause.  The 
foreman,  Brassy,  was  afterwards  sworn,  and  examined  as  to  having  had  any 
conversation  withNeilson  Jensen  about  the  case  against  the  defendant  for  kill- 
ing O'Brien,  and  in  said  examination  testified  as  follows:  "I  have  read  the 
affidavit  of  Neilson  Jensen,  filed  on  this  motion.  That  affidavit  is  not  true. 
I  never  had  such  a  conversation  with  him  or  any  one  else.  Had  never  ex- 
pressed or  formed  any  opinion  of  this  case  before  I  was  sworn  as  a  juror. 
Had  never  heard  any  account  of  the  facts.  Have  seen  the  account  contained 
in  the  Fergus  County  Argus;  but  all  I  remember  now,  or  did  remember  when 
1  was  examined  as  a  juror,  was  an  announcement  of  the  killing.  I  knew  Mr. 
Burgess  very  slightly  before  the  trial.  Never  knew  O'Brien,  the  deceased, 
except  by  sight;  never  spoke  to  him.  Have  written  to  him  about  school. 
He  was,  I  think,  school  clerk."  In  response  to  a  question  asked  him  by  coun- 
sel for  defendant,  he  stated:  ''I  am  sure  that  I  never  had  any  conversation 
with  any  one  about  this  case,  prior  to  my  examination  as  a  juror,  at  which  I 
expressed  an  opinion.  I  may  have  talked  about  it  with  my  neighbors  at  the 
time  the  account  was  printed  in  the  paper.  I  cannot  detail  any  conversation 
with  my  neighbors  about  the  case. "  Here  is  a  full  and  explicit  denial  of  ever 
having  used  the  language  attributed  to  him  in  the  affidavit  of  Jensen,  and  a 
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denia]  also  of  having  formed  or  expressed  an  opinion  about  the  case  prior  to 
being  sworn  as  a  juror.  The  affidavit  of  the  juror  is  to  be  taken  as  true,  as 
well  as  the  affidavit  of  Jensen,  and  he  was  quite  as  competent  to  testify  as  to 
the  facts  of  what  he  had  said  as  the  latter.  In  this  view  of  tlie  matter,  one 
affidavit  is  offset  by  the  other.  It  is  also  to  be  observed  that  if  he  did  use  the 
language  which  Jensen  said  he  did,  it  was  not  an  expression  of  an  opinion  as 
to  the  guilt  or  innocence  of  the  defendant.  The  statement  which  Jensen  al- 
leges he  made  was:  "If  Burgess  is  the  man  who  killed  O'Brien,  he  is  liable 
to  be  cinched  plenty,  and  sent  over  the  road  to  the  penitentiary."  This  was 
rather  a  speculation  as  to  what  might  be  the  result  of  a  trial,  and  evinces  no 
enmity  against  Burgess,  or  belief  as  to  his  guilt  or  innocence;  and,  if  he  ut- 
tered it,  would  not,  under  the  statute,  render  him  incompetent  as  a  juror. 

B.  H.  Bowman,  the  juror  charged  in  the  affidavit  of  Florence  Clegg  with 
having  used  the  expression  mentioned  in  her  affidavit,  was  also  examined 
orally  and  under  oath,  by  the  court,  as  to  the  use  of  the  language  attributed  to 
him,  and  testified  as  follows:  "I  have  read  the  affidavit  of  Florence  Clegg, 
filed  and  read  upon  this  motion.  I  never  used  the  expression  contained  therein, 
and  therein  alleged  to  have  been  made  by  me.  On  October  1,  1887,  I  was 
not  in  Lewistown.  I  was  confined  to  my  room,  about  seven  miles  from  Lew- 
istown,  from  prior  to  October  Ist  until  the  last  of  October,  by  a  wound  caused 
by  the  bursting  of  a  gun.  *  •  *  My  brother  arrived  from  the  East  about 
September  26,  1887,  and  I  was  hurt  soon  after  that.  About  two  days  after 
his  arrival  I  came  to  Lewistown.  Did  not  come  after  that  until  the  latter 
part  of  October,  1887.  When  I  came  to  Lewistown,  two  days  after  my 
brother  arrived,  I  do  not  remember  of  meeting  Mrs.  Clegg,  and  I  did  not  go  at 
that  time  to  the  store  of  W  W.  De  Witt,  in  Lew^istown  I  had  never  formed 
or  expressed  any  opinion  concerning  this  case  prior  to  its  trial;  had  never 
heard  any  of  the  facts  except  such  as  was  in  the  Fergus  County  Argus,  which 
was  an  announceuient  of  the  occuiTence  only."  As  in  the  case  of  the  juror 
Brassey,  here  was  an  explicit  denial  of  ever  having  used  the  language  attrib- 
uted to  the  juror;  with  the  further  statement  that  he  had  never  formed  or  ex- 
pressed any  opinion  concerning  the  case  prior  to  its  trial.  The  juror  also 
states  facts  showing  that  he  was  not  in  Lewistown  at  the  time  stated  in  the 
affidavit  of  Mrs.  Clegg.  The  statement  of  the  juror,  made  under  oath,  is  pre- 
sumably entitled  to  as  much  weight  as  the  statement  of  Mrs.  Clegg,  and  the 
facts  must  have  been  as  much  within  his  knowledge  as  in  case  of  the  former 
juror.  The  conflicting  statements  rebut  one  another,  and  they  theiefore 
stand,  in  this  respect,  as  if  no  expression  had  been  charged  against  the  juror. 
In  another  view  these  contrary  statements  rest  upon  a  somewhat  different 
footing.  The  affidavit  was  expartet  while  the  juror  was  examined  openly  in 
court,  and  was  interrogated  by  counsel  for  defendant  as  well  as  by  the  court. 
The  court  had  a  full  opportunity  to  see  the  demeanor  of  the  witness,  as  well 
as  hear  his  words,  and  from  both  was  doubtless  convinced  of  the  sincerity  and 
truth  of  his  statement;  otherwise  the  court  would  not  have  overruled  the  mo- 
tion for  a  new  trial.  In  this  we  cannot  say  that  any  error  or  abuse  of  judicial 
discretion  was  committed.*  We  are  .referred  to  the  cases  of  U.  8.  v.  Upham, 
2  Mont.  170,  and  Territory  v.  Kennedy,  3  Mont.  520,  as  holding  a  contrary 
doctrine  to  that  now  advanced.  But  the  facts  in  both  those  cases  were  unlike 
the  one  now  under  consideration.  In  the  case  of  U.  S.  v  Upham  there  was 
no  denial  by  the  juror,  or  any  one  else,  but  what  the  juror  had  expressed  an 
opinion,  or  at  least  used  language  indicating  an  opinion,  as  to  the  guilt  of  the 
defendant.  The  juror  himself  denied  under  oath  that  he  had  formed  any 
opinion,  but  did  not  deny  using  the  language  he  was  charged  with  using,  and 
said  that  it  was  uttered  in  jest  or  sport.  In  this  state  of  facts  the  court  held 
that  the  jury-man  was  incompetent,  and  for  this  reason  reversed  the  judgment, 
and  awarded  a  new  trial.  Judge  Knowles  rendered  a  dissenting  opinion  in 
the  case,  which,  from  the  facts  before  the  court,  we  deem  a  better  view  of  the 
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law.  But  the  facts  of  the  case  being  so  unlike  the  present  case,  it  can  hardly 
be  regarded  as  an  authority.  In  the  case  of  Territory  v.  Kennedy  the  facts 
were  also  very  different  from  the  case  now  decided.  In  that  case  tlie  juror, 
Douglas  on  his  voir  dire  examination  testified  that  he  had  not  formed  or  ex- 
pressed an  opinion  as  to  the  guilt  or  innocence  of  the  defendant.  On  a  motion 
for  a  new  trial  two  affidavits  were  filed,  in  one  of  which  the  juror  was  charged 
with  saying,  among  other  things  connected  with  the  offense  charged  against 
the  defendant,  that  he  (Douglas)  believed  said  Kennedy  (the  defendant)  to  be 
guilty  of  killing  said  O'Connor.  The  other  affidavit  also  charged  the  juror, 
Douglas,  with  using  very  hostile  language  towards  the  defendant,  and,  among 
other  things,  of  saying  that  he  would  hang  him,  (said  Kennedy,)  or  any  other 
man  who  would  do  what  Kennedy  did  in  shooting  said  O'Connor.  Upon  an 
examination  in  open  court,  Douglas,  the  juror,  did  not  deny  using  the  lan- 
guage he  was  charged  with  using  in  these  afiidavits,  but  said  he  had  forgotten 
it  at  the  time  he  was  examined  as  a  jury-man,  and  at  the  time  had  no  opinion 
as  to  the  guilt  or  Innocence  of  the  defendant.  Thereupon  the  district  court 
or  judge  refused  to  grant  a  new  trial.  But  the  supreme  court,  on  appeal,  re- 
versed this  ruling  on  the  express  ground  that  the  juror  was  incompetent  on 
account  of  having  exprtosed  an  opinion,  and  was  not  such  a  jury-man  as  the 
law  contemplated.  This,  like  the  former  case,  can  hardly  be  considered  as 
an  authority  in  the  present  case  the  facts  are  so  unlike.  In  both  these  cases 
the  fact  that  the  juror  had  expressed  an  opinion  prior  to  the  trial,  and  be- 
fore being  accepted  as  a  juror,  was  undisputed,  the  only  question  in  the  first 
case  being  whether  the  opinion  was  expressed  in  jest  or  in  earnest;  while  in 
the  latter  the  juror,  on  his  examination  on  his  voir  dire,  forgot  that  he  had 
expressed  the  opinions  charged  in  the  affidavits,  but  afterwards  did  not  deny 
having  done  so.  In  the  present  case  the  juror,  Bowman,  positively  denies 
ever  using  the  language  he  is  charged  with  using  in  the  affidavit  of  Mrs.  Clegg, 
and  denies  having  formed  or  expressed  any  opinion  as  to  the  guilt  or  inno- 
cence of  the  defendant  prior  to  the  trial;  and  there  is  nothing  to  contradict  or 
rebut  his  statement  but  the  affidavit  of  Mrs.  Clegg. 

In  this  connection  it  is  not  improper  to  say  that  the  temptation  is  strong 
on  the  part  of  a  defendant  who  has  been  convicted  in  a  criminal  case,  and  par- 
ticularly on  the  grave  charge  of  murder,  to  try  and  obtain  a  new  trial  on  the 
two  grounds  alleged  in  this  case — of  misconduct  of  the  jury,  and  the  incom- 
petency of  a  juror  by  reason  of  having  expressed  an  opinion  in  the  case. 
These,  when  the  facts  clearly  establish  the  misconduct  In  the  one  case,  or  of 
the  expression  of  an  opinion  by  a  juror  in  the  other,  are  plainly  sufficient 
grounds  for  granting  a  new  trial.  But,  in  view  of  the  temptation  on  the  part 
of  the  defendant,  and  also  on  the  part  of  his  friends,  to  obtain  a  rehearing  in 
the  case  of  conviction,  and  in  view,  also,  of  the  facility  with  which  affidavits 
for  this  pui*pose  can  be  obtained,  courts  should  closely  scan  affidavits  procured 
for  that  end;  and,  unless  convinced  of  their  correctness,  should  not  be  influ- 
enced by  them  in  granting  a  new  trial,  and  this,  we  think,  has  been  the  ac- 
tion of  the  district  court  in  the  present  case.  Finding  no  error  in  the  record, 
the  judgment  of  the  district  court  should  be  affirmed. 

McCoNNELL,  C.  J.,  and  Liddbll,  J.,  concur. 
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Tucker  et  at,  «.  Jones. 
{Supreme  C(mrt  of  Afontana.    September  15, 1888.) 

1.  Deed—Construotion— Appurtbnuicbs. 

A  conveyance  of  land,  with  its  "appurtenances, '•is,  by  implication,  a  convey- 
ance of  the  grantor's  interest  in  a  ditch  and  water-right  necessary  to  the  use  and 
enjoyment  of  the  land. 

2.  Irrigation— ABANDONMBirr  of  Right— Rbsumption. 

Although  one  who  has  appropriated  water  for  irrigating  purposes  abandons  it, 
yet  if  no  new-comer  enters  upon  the  land,  and  uses  the  right  during  his  absence, 
he  may,  upon  his  return,  resume  his  rights,  and  avoid  the  effect  of  such  abandon- 
ment. 
8.  Appeal— 'Fraotiob— Assignment  op  Errors. 

In  order  to  reserve  a  bill  of  exceptions  to  the  admission  of  evidence,  the  grounds 
of  objection  must  be  specifically  stated,  under  Code  Civil  Proc.  Mont.  $$  391,  393. 

Appeal  from  district  court,  Beaverhead  county;  before  Chief  Justice  Mc- 

CONNELL. 

Action  to  determine  certain  ditch  and  water  rights,  brought  by  Enos  P. 
Tucker  and  Mary  Tucker  against  William  Jones.  Judgment  for  plaintiffs, 
and  defendant  appeals. 

Robert  B.  Smith  and  Thos.  L,  Napton^  for  appellant.  Thos,  J.  Qalbraith, 
for  respondents. 

LiDDELL,  J.  This  is  a  contest  between  the  plaintiffs  and  defendant  over 
the  use  of  a  certain  irrigating  ditch  and  water-right;  and  in  the  decision  of 
the  cause  we  are  very  much  assisted  by  the  opinion  of  the  chief  justice,  who 
tried  the  case  in  the  court  below.  We  deduce  the  following  facts  from  a  con- 
fused mass  of  conflicting  testimony  found  in  the  record:  During  the  year 
1866,  David  Jones  and  two  other  men,  named  Pirece  and  Durham,  settled  in 
the  same  neighborhood,  on  adjoining  parcels  of  land,  in  what  is  now  Beaver- 
head county,  and  appropriated  the  waters  of  Battle  Snake  creek,  by  digging 
a  ditch  to  convey  the  waters  on  their  lands.  David  Jones,  in  1877,  sold  his 
lands  to  one  William  Eowe,  who  in  the  year  following  transferred  them  to 
the  present  defendant,  with  all  of  its  appurtenances;  while  the  rights  in  the 
lands  taken  up  by  Pirece  and  Durham  were  sold  and  conveyed  in  1868  and 
1876  to  Enos  P.  Tucker,  who,  in  1885.  sold  a  part  thereof  to  Mary  Tucker, 
his  co-plaintiff  in  the  present  suit.  Pirece  and  Durham  used  the  waters  con- 
veyed by  the  ditch,  and  ever  since  1876  the  pi*esent  plaint!^.  Enos  Tucker, 
has  used  the  water,  as  owner,  for  the  purpose  of  irrigating  his  land,  until  July, 
1887,  when  he  was  interfered  with  by  the  defendant,  who  claimed  for  the  first 
time  that  he  was  the  sole  owner  of  the  water-right  and  ditch,  which  was 
known  in  the  neighborhood  as  the  "Tucker"  or  "Tucker  and  Jones"  ditch. 
Much  conflicting  evidence  was  introduced,  as  well  as  hearsay  testimony;  but, 
after  a  careful  review,  we  agree  with  the  judge  of  the  lower  court  that  the 
preponderance  of  the  evidence  is  entirely  in  favor  of  the  plaintiffs'  right  to  a 
half  interest  in  the  ditch  and  water-right  in  dispute,  for  the  reason  that  Pir- 
ece and  Durham  held  their  lands  in  undivision  at  the  time  of  the  appropria- 
tion and  construction  of  the  ditch,  in  1866.  Neither  David  Jones,  Pirece, 
nor  Durham  was  sworn  in  the  case  to  show  how  or  when  the  ditch  was  con- 
structed and  water  appropriated,  or  the  interests  of  the  parties  thereto;  and 
we  here  remark  that  the  various  deeds  offered  in  evidence  shed  no  light  upon 
the  point,  for  none  of  them  refer  to  the  ditch  or  water-right,  unless  it  be  in- 
cluded in  the  term  "appurtenances"  to  be  found  in  all  the  acts.  The  defendant 
having  claimed  the  entire  ditch  and  water,  the  plaintiffs  instituted  the  pres- 
ent suit  to  have  their  respective  rights  adjusted,  and  to  enjoin  the  former 
from  interfering  with  them  in  the  use  and  enjoyment  of  the  same.  From  a 
judgment  in  their  favor,  decreeing  them  to  be  entitled  to  a  half  interest  in 
the  ditch  and  water-rights,  the  defendant  prosecutes  this  appeal. 
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In  the  decision  of  the  cause  we  deen)  it  entirely  useless  to  recapitulate  the 
conflicting  testimony  upon -the  questions  of  who  constructed  the  ditch,  the  in- 
terest of  the  parties  therein,  and  whether  or  not  the  plaintiffs  used  the  waters 
of  the  ditch  as  owners,  or  by  the  sufferance  and  permission  of  the  defendant, 
for  tlie  11  years  prior  to  the  institution  of  this  suit.  It  can  serve  no  good 
purpose  whatever  to  incumber  this  opinion  with  such  detail.  After  finding 
that  Enos  Tucker  has  possessed  and  used  an  interest  in  the  water  and  ditch 
as  owner  for  11  years,  it  seems  hardly  necessary  to  examine  into  the  charac- 
ter of  the  possession  of  the  land  by  Pireceand  Durham,  who  sold  to  the  plain- 
tiff Tucker.  But,  quoting  from  the  opinion  of  tlie  cliief  justice  in  the  case: 
"The  statute  provides  that  the  appropriation  must  be  for  some  useful  and 
beneflcial  purpose,  but  when  the  appropriator  ceases  to  use  the  water  the 
right  cesises;  but  questions  of  abandonment  shall  be  questions  of  fact,  and 
shall  be  determined  as  other  questions  of  fact.  Section  1251,  Gen.  Laws 
Mont.  Now,  if  they  had  no  land,  or  legal  possession  of  the  land,  they  had 
nothing  for  which  they  could  appropriate  the  water.  So,  if  Pirece  and  Dur- 
ham did  not  have  any  possessory  rights  or  interest  in  these  public  lands,  they 
could  not  make  any  lawful  appropriation,  and  an  attempt  to  do  so  would  be 
nugatory.  It  then  becomes  a  vital  question  of  fact  to  determine  the  charac- 
ter of  their  possession;  and  upon  this  point  there  is  some  conflicting  evidence. 
It  seems,  however,  thatsthe  *  David  Jones  and  Pirece  Ranches '  were  both  un- 
der the  same  inclosure,  and  without  any  division  fences,  with  the  ditch  in 
dispute  running  clear  through  them.  This,  however,  was  before  any  surveys 
were  made.  The  possession  of  Pirece  and  Durham  was  at  least  of  an  equal 
dignity  with  that  of  the  defendant's  grantors.  They  fenced,  cleared,  culti- 
vated, and  built  upon  the  land,  and  had  a  clear  right  to  make  an  appropria- 
tion of  the  waters  of  Rattle  Snake  creek  for  the  purpose  of  cultivating  these 
lands,  fiy  purchase,  the  plaintiff  Enos  Tucker  acquired  whatever  possessory 
rights,  with  the  improvenients  thereon,  that  Pirece  and  Durham  had  to  the 
lands.  We  conclude  that  the  pomt  made  by  the  defendant,  that  Pirece  and 
Durham  had  no  such  interest  in  the  land  as  would  entitle  them  to  make  an 
appropriation  of  the  waters  of  Rattle  Snake  creek,  is  not  well  taken."  It  ap- 
pears from  the  evidence  that  tlie  plaintiff  Enos  Tucker  was  absent  from  his 
land  between  1868  and  1876  as  much  as  18  mouths,  at  one  time,  in  Deer  Lodge 
county,  where  he  was  sick,  and  at  another  time  he  Was  absent  in  Nevada  for 
about  the  same  period,  on  account  of  injuries  received,  from  which  it  is  con- 
tended that  he  had  abandoned  his  rights  to  the  ditch  and  water.  Upon  this 
question  of  abandonment  the  opinion  to  which  we  have  before  referred  says: 
"When  a  person  acquires  possession  of  a  part  of  the  public  domain,  he  has  a 
right  thei  eto,  as  against  every  other  person,  except  the  government ;  but  this 
possessory  right  is  susceptible  of  abandonment.  If  the  party  goes  off  and 
abandons  his  possessions,  gives  them  up,  relinquishes  them,  then  the  lands 
so  occupied  become  a  part  of  the  public  domain,  and  are  subject  to  entry  and 
occupancy  by  any  new-comer,  the  same  as  if  they  had  never  been  originally 
appropriated.  Now,  if  some  one  had  entered  upon  the  lands  in  the  absence 
of  Tucker,  the  question  of  the  abandonment  would  become  a  very  serious 
one;  but  there  is  no  such  controversy.  Suppose  that  he  did  abandon  them, 
and  for  the  purposes  of  this  argument  we  will  concede  that  he  did;  but  upon 
his  return  he  finds  them  in  the  possession  of  no  one,  and  again  enters  upon, 
and  proceeds  to  occupy,  develop,  and  improve  the  lands.  If  a  stranger,  dur- 
ing Tucker*s  absence,  could  acquire  a  right  to  the  lands  by  occupancy,  there 
is  no  reason  why  the  first  appropriator  may  not  occupy  and  appropriate  the 
same  lands,  in  the  absence  of  any  adverse  possession.  The  appropriation  of 
water,  it  would  seem,  stands  upon  the  same  footing  and  basis  as  the  possess- 
ory right  of  land.  So,  when  a  party  abandons  his  water-right,  and  ceases  to 
use  it"  for  some  beneficial  purpose,  it  does  not  become  the  property  of  his 
joint  tenant  by  virtue  of  such  abandonment,  but  reverts  to  the  government, 


Digitized  by 


Google 


Mont.]  TucKKu  r.  jo.nes.  673 

and  is  thereafter  subject  to  reappropmtion,.  just  as  muoli  as  alwn(lone<l  land. 
If  a  stranger  can  appropriate  this  land,  and  gain  the  benelit  of  th<'  labor  of 
the  original  approprmtor,  why  may  not  the  hitter  return,  reappropi iate,  and 
acquire  all  of  his  original  rights?  It  seems  to  me  that  it  is  not  a  debatabU 
quc'stion,"  Continuing,  he  says:  "There  is  no  proof  whatever  to  show  that, 
if  the  plaintiflf  ever  abandoned  his  water-rights,  it  w^as  appropriated  by  any 
one  else,  or  that  the  defendant,  Jones,  ever  occupied  it  adversely.  On  the 
contrary,  the  record  establishes  that  when  the  plaintiff  returned  to  his  lands, 
in  1876.  he  began  using  the  water  as  owner,  and  did  so  without  objection 
from  the  defendant  or  any  one  else;  for  there  was  nobody  there  to  object,  as 
David  Jones  left  the  country  in  1875,  and  Howe,  the  grantor  of  defendant, 
did  not  purchase  of  David  Jones  until  1877.  In  fine.  Tucker  resumed  the  en- 
joyment of  his  interest  in  the  water-right  in  1876,  and  continued  its  use  un- 
interruptedly, without  let  or  hinderance,  for  a  period  of  11  years,  prior  to 
the  interference  of  the  defendant,  in  1887;  during  which  time  he  exercised 
all  acts  of  dominion  and  ownership  over  the  property,  by  keeping  the  ditch 
in  repair,  erecting  gates  and  dams  to  facilitate  the  control  and  flow  of  the  wa- 
ter. Abandonment  is  a  mixed  question  of  intent  and  fact;  and  I  do  not  think 
that  mere  non-user,  without  intent  to  relinquish,  constitutes  abandonment." 
If  it  were  necessary  to  decide  the  question  of  abandonment,  we  would  hold 
with  the  trial  judge  that  the  evidence  fails  to  establish  any  such  charge. 

We  next  come  to  inquire  whether  the  interest  of  Firece  and  Durham  in  the 
ditch  and  right  to  the  use  of  the  waters  of  Kattle  Snake  creek  were  conveyed 
in  the  deeds  to  the  lands  from  those  persons  to  the  plaintiff  £nos  Tucker; 
and  in  this  connection  it  will  be  remembered  that  in  a  former  part  of  this 
opinion  it  was  stated  that  no  express  grant  or  sale  of  a  ditch  or  water-right 
was  contained  in  the  deed  unless  it  was  in  the  use  of  the  word  "appurte- 
nances." The  question  is  not  a  new  one,  and  has  been  repeatedly  passed  upon 
by  the  courts,  particularly  in  the  case  of  Cave  v.  Ora/'ts,  53  Gal.  135,  and 
the  authorities  there  cited.  Indeed,  it  is  a  rule,  in  accordance  with  natural 
justice  and  reason,  that,  where  one  sells  a  house  or  a  farm,  every  right  will 
pass  to  the  purchaser  which  is  necessary  to  the  complete  use  and  enjoyment 
of  the  property  conveyed,  unless  expressly  reserved.  Easements  or  servitudes 
are  either  personal  or  real,  as,  for  instance,  when  a  ri^ht  of  way  is  granted 
in  favor  of  a  particular  person  oi  persons,  the  sale  of  theestnte  will  not  carry 
with  it  the  right  which  is  confined  to  the  persons;  but  where,  by  distinction, 
a  right  of  way  attaches  to  and  in  favor  of  a  certain  house,  farm,  ranch,  or 
plantation,  or  a  certain  right  of  drainage  exists  in  favor  of  the  farm,  or  the 
use  of  a  certain  ditch  and  water  for  the  irrigating  of  a  farm,  they  will  pass 
by  the  deed,  even  without  the  use  of  the  word  "appurtenances;"  for  the  acqui- 
sition of  the  easement  or  servitude  was  intended  for  the  benefit  of  the  estate, 
and  by  destination  is  to  be  considered  as  incidental  to  the  use  of  and  as  a  part 
and  parcel  of  the  realty.  As  was  well  said  in  the  case  of  Cace  v.  Creels: 
"The  word  'appurtenances'  is  not  necessary  to  the  conveyance  of  the  ease- 
ment. Thegeneral  rule  of  law  is  that,  where  a  party  grants  a  thing,  he  by 
implication  grants  whatever  is  incident  to  it,  and  necessary  to  its  beneficial 
enjoyment.  The  incident  goes  with  the  principal  thing.  The  idea  and  defi- 
nition of  an  easement  to  real  estate  granted  is  a  privilege  off  and  beyond  the 
local  boundaries  of  the  lands  conveyed."  See,  also,  Donnell  y.  Humphreys, 
1  Mont.  530,  and  authorities  there  cited.  The  grant  of  a  mill  carries  with  it 
the  use  of  the  water  by  which  it  is  worked,  the  fiood-gates,  dams,  and  all 
things  necessary  to  its  use.  See  authorities  cited  in  above  case  on  page  531. 
So  when  Pirece  and  Durham  conveyed' their  possession  of  the  land,  with  its 
appurtenances,  they  also  conveyed  their  interest  in  the  ditch  and  water-right, 
which  was  necessary  to  the  cultivation,  use,  jand  enjoyment  of  the  land,  just 
as  certainly  and  as  fully  as  if  they  had  described  it  in  express  terms  in  the 
deed  itself. 
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The  conteDtion  of  the  defendant  that  by  virtue  of  a  decree  of  the  district 
court  for  the  June  term,  1887,  in  the  case  of  Jones  v.  Kirkpatrick,  he  was 
right  in  refusing  to  allow  the  plaintiff  to  the  use  of  anj  of  the  water  in  dispute, 
can  hardly  be  treated  as  serious;  for  confessedly  the  present  plaintiffs  were 
in  no  way  connected  with  or  parties  to  that  litigation,  and  consequently  are 
nut  bound  by  the  judgment  rendered  therein.  As  we  do  not  consider  the 
point  seriously  insisted  on,  we  therefore  dismiss  it  from  consideration  with 
this  statement. 

In  our  conclusions  we  agree  with  the  district  judge  that  Pirece  and  Durham 
owned  a  half  interest  in  the  ditch  and  water  appropriated  out  of  idittle  Snake 
creek;  that  the  appropriation  was  fur  the  beneficial  purpose  of  irrigating  the 
lands  they  possessed;  that  when  tiiey  cunveyed  their  possessory  rights  to  the 
land,  with  its  appurtenances,  to  Tucker,  they  also  sold  and  transferred  to  him 
all  of  their  right,  title,  and  interest  in  the  ditch  and  water-right;  that  no  one 
acquired  any  adverse  interests  during  Tucker's  temporary  absence;  that  he 
used  his  interest  in  the  ditch  and  water,  as  owner,  uninterruptedly,  for  11 
years  prior  to  the  present  litigation;  and  with  his  co-plaintiff  is  entitled  to  be 
protected  in  the  use  and  enjoyment  of  a  half  interest  in  the  ditch  and  water- 
right  in  dispute. 

During  the  trial  the  defendant  reserved  several  bills  of  exception  to  the  re- 
ception of  evidence;  but,  upon  examination,  we  fail  to  find  any  reasons  stated 
for  the  objection  in  any  of  the  bills.  In  order  to  reserve  a  bill  of  exceptions 
to  the  introduction  of  evidence,  the  grounds  of  objection  must  be  specifically 
stated,  in  order  to  comply  with  the  law.  Sections  291,  292,  Code  Civil  Proc. 
It  is  not  sufficient  to  object  to  the  reception  of  evidence,  without  stating  the 
reasons.  Herman  v.  Jeffries,  4  Mont.  622,  1  Pac.  Rep.  11.  Judgment  af- 
firmed, at  appellant's  cost. 

Db  WoLFJi  and  Bach,  J  J.,  concur. 

(8  Mont  208) 

Murray  «.  Larabie. 
{Supreme  Court  of  MonUma.    September  15, 1888.) 
1.  Depositions—Objections— When  Made. 

Obiections  to  a  deposition,  going  only  to  the  formalities  of  its  ezecatioHf  must  be 
noted  when  the  deposition  is  taken,  or  be  raised  by  a  motion  to  suppress  before  the 
trial  is  begt^n ;  otherwise  the  right  to  object  is  waived. 
%,  Sale— Ck)NDiTioNAi.  Price— Right  of  Possession. 

On  the  sale  of  a  horse,  an  agreement  that  if  it  should  win  a  certain  race,  which 
the  buyer  might  or  might  not  enter  it  for,  at  his  option,  the  seller  was  to  get  $150 
extra,  does  not  entitle  the  seller  to  retain  possession  until  that  contingency  is  de- 
termined. 

Appeal  from  district  court,  Silver  Bow  county. 

Action  of  claim  and  delivery,  brought  by  James  A.  Murray  against  Samuel 
£.  Larabie.     Verdict  and  judgment  for  defendant,  and  plaintiff  appeals. 
Wm.  H.  De  Witt,  for  appellant.    Thomas  L,  Napton,  for  respondent. 

McCoNNELL,  0.  J.  This  is  an  action  for  claim  and  delivery  of  a  horse.  The 
following  facts  are  not  controverted,  so  far  as  we  can  see,  from  the  transcript, 
to- wit:  That  the  plaintiff,  through  an  agent,  one  William  J.  Palmer,  pur- 
chased the  horse  from  defendant;  that  the  plaintiff  was  an  undisclosed  prin- 
cipal in  the  transaction;  that  defendant  dealt  with  Palmer  alone  as  principal, 
and  never  did  recognize  plaintiff  as  hi^  principal;  that  Palmer  bought  another 
horse  from  defendant  at  the  same  time  he  bought  the  horse  in  controversy; 
that  he  was  to  pay  for  said  horse  the  sum  of  $5C^,  and  for  the  one  in  dispute 
the  sum  of  $350;  that  he  paid  on  the  whole  purchase  S750,  and  still  owes  de- 
fendant 8100;  that  S350  was  paid  in  the  check  of  the  plaintiff ,  drawn  in  favor  of 
the  defendant;  that  the  contract  of  sale  was  consummated  September  23, 1883; 
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that  it  was  a  cash  transaction ;  that  the  $500  horse  was  delivered,  and  the 
other  was  to  remain  with  defendant  until  called  for;  that  plaintiff  called  for 
it,  and  demanded  it  of  defendant.  May  1, 1884,  by  a  written  order  from  Palmer, 
which  stated  that  he  had  purchased  the  horse  for  plaintiff;  that  defendant  re- 
fused to  deliver  it  to  plaintiff,  and  did  not  then  inform  him  tliat  there  was 
still  a  balance  of  the  purchase  money  due,  but  now  claims  the  horse  upon  that 
ground.  Defendant  also  claims^that  there  is  a  further  sum  of  $150  which  he 
should  have  been  entitled  to  upon  a  certain  contingency,  which  will  be  noticed 
further  on.  Plaintiff  claims  that  the  check  of  $350  paid  for  the  horse  in  full, 
and  defendant  claims  that  he  applied  $100  of  tliis  in  payment  of  the  other 
horse;  that  this  amount  is  still  due  on  the  horse  in  dispute.  This  is  the  con- 
troversy to  be  settled.  The  verdict  in  the  district  court  was  for  the  defend- 
ant. The  plaintiff  moved  for  a  new  trial,  which  was  overruled,  and  judg- 
ment was  rendered  in  favor  of  the  defendant.  From  the  order  overruling 
the  motion  for  a  new  trial  the  plaintiff  has  appealed  to  this  court. 

It  is  conceded  by  counsel  for  appellant  that,  the  sale  being  for  cash,  the 
plaintiff  is  not  entitled  to  the  horse  unless  it  has  been  fully  paid  for.  It  is 
also  conceded  that,  inasmuch  as  the  defendant  dealt  with  Palmer  in  ignorance 
of  his  agency,  he  is  entitled  to  all  the  rights,  as  against  plaintiff,  that  he 
would  have  had  as  against  Palmer,  if  he  had  in  fact  been  the  principal  in  the 
transaction.  Whether  the  check  of  $350  paid  for  the  horse  in  dispute  depends 
upon  the  application  of  the  payments  made.  The  plaintiff  offered  in  evidence 
upon  the  trial  the  deposition  of  Palmer,  to  prove,  among  other  things,  that  he 
paid  for  the  horse  in  dispute  with  said  check.  The  deposition  was  excluded 
upon  objection,  upon  the  ground  that  it  was  not  legally  certified  under  the 
requirements  of  our  statute.  It  was  Uiken  by  interrogatories  in  the  city  of 
2few  Orleans,  state  of  Louisiana,  under  the  provisions  of  section  682  et  seq.. 
Code  Civil  Proc.  Mont.,  before  a  notary  public.  Section  683  of  the  Code  of 
Civil  Procedure  provides,  among  other  things,  that,  after  the  interrogato- 
ries have  been  answered  and  sworn  to,  etc.,  the  notary  or  other  officer  to 
whom  the  commission  has  been  issued,  and  who  has  taken  the  deposition, 
shall  "certify  the  same,  when  taken,  together  with  the  said  commission  and 
interrogatories,  to  the  court  in  which  such  cause  may  be  pending,  with  the 
least  possible  delay."  Upon  the  examination  of  said  deposition,  we  find  the 
following  caption,  to-wit: 

"Be  it  known  that  on  this  eighteenth  day  of  the  month  of  February,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  eighty-five,  by  virtue  of 
and  pursuant  to  a  commission  directed  tome  from  the  Second  judicial  district 
court  of  the  territory  of  Montana,  in  and  for  the  county  of  Deer  Lodge,  I, 
Omer  Yillere,  a  notary  public,  duly  commissioned  and  qualified  in  and  for  the 
parish  of  Orleans,  state  of  Louisiana,  have  caused  to  appear  before  me  Mr. 
Willian^  J.  Palmer,  a  resident  of  the  city  of  Xew  Orleans,  who,  after  having 
been  by  me,  notary,  duly  sworn  to  answer  truthfully  the  interrogatories  and 
cross-interrogatories  propounded  to  him  in  the  above-entitled  cause,  doth  de- 
pose and  say.  [Then  follow  the  interrogatories  and  answers,  with  the  fol- 
lowing conclusion,  to-wit:]  [Signed]  W.  J.  Palmer. 

"Sworn  to  and  subscribed  before  me  this  18th  day  of  February,  1885. 


[Signed]        Omer  Villere,  Not.  Pub." 
r  Villere,  "  ' 


[Omer  Villere,  Notarial  Seal.] 

The  caption  contain^  all  that  the  statute  requires  to  be  certified  to,  but  the 
notary  nowhere  certifies  to  it.  We  do  not  think  it  material  whether  the  cer- 
tificate should  appear  in  the  caption,  or  at  the  close  of  the  deposition;  but  the 
simple  statement  at  the  end  of  the  deposition  of,  ** sworn  to  and  subscribed 
before  me,"  is  no  certificate  to  anything,  except  that  the  witness  swore  to 
and  subscribed  his  name  to  the  deposition.  The  certificate,  then,  was  fatally 
defective.  But  no  objection  was  made  to  the  deposition  on  this  account  until 
after  the  case  was  called  for  trial,  the  jury  sworn,  and  the  plaintiff  had  testi- 
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fled,  and  then  offered  to  read  this  deposition.  The  deposition  was  6led  Feb- 
ruary 27,  1885,  and  the  case  tried  on  the  23d  of  the  following  May.  We 
thinis  that  the  defendant  waived  his  right  to  object  on  this  ground  by  his  de- 
lay. This  is  settled  by  the  supreme  court  of  the  United  States  in  tlie  case  of 
Doane  v.  Glenn,  21  Wall.  35.  Mr.  Justice  fc>WAYNE,  in  delivering  the  opinion 
of  the  court  in  that  case»  says:  "None  of  the  objections  to  the  reading  of  the 
deposition  go  to  the  testimony  of  the  witness.  All  of  them  relate  to  de- 
fects and  irregularities  which  might  have  been  obviated  by  retaking  the  dep- 
osition. It  does  not  appear  that  any  notice  beforehand  was  given  to  the 
counsel  of  the- plaint! i7s  that  they  would  be  made.  In  such  cases  the  objec- 
tion must  be  noted  when  the  deposition  is  taken,  or  be  presented  by  a  motion 
to  suppress  before  the  trial  is  begun.  The  party  taking  the  deposition  is  en- 
titled to  have  the  question  of  its  admissibility  settled  in  advance.  Good  faith 
and  due  diligence  are  required  on  both  sides.  When  such  objections,  under 
the  circumstances  of  this  case,  are  withheld  until  the  trial  is  in  progress,  they 
must  be  regarded  as  waived*  and  the  deposition  should  be  admitted  in  evi- 
dence. Tills  is  demanded  by  the  interests  of  justice.  It  is  necessary  to  pre- 
vent surprise,  and  the  sacrifice  of  substantial  rights.  It  subjects  the  other 
party  to  no  hardship.  All  that  is  exacted  of  him  is  proper  frankness."  See, 
also,  York  Co.  v  Railroad,  3  Wall.  113;  Shutte  v.  Thompson,  15  Wall. 
160;  Buddicum  v.  Kirk,  3  Cranch,  293.  In  Tennessee  and  many  other 
states  this  very  just  rule  is  enacted  into  a  statute.  The  testimony  offered  was 
very  material  upon  the  turning  point  in  the  case,  and  should  have  been  ad- 
mitted. 

The  defendant  in  his  deposition,  after  stating  the  terms  of  the  sale  of 
the  horses,  says:  "With  the  further  agreement  that  if  the  latter  horse  [re- 
ferring to  the  horse  in  dispute]  should  win  the  Derby  race  in  Helena,  I  was 
to  get  an  extra  hundred  and  fifty  dollars."  The  evidence  shows  that  the 
races  in  Helena  were  to  take  place  in  the  fall  of  1884.  We  should  not  deem 
it  necessary  to  notice  this  point  but  for  the  guidance  of  the  court  below  upon 
another  trial.  From  the  facts  proven  on  the  trial,  we  do  not  think  this  can 
affect  the  rights  of  the  plaintiff  to  the  possession  of  the  horse.  There  was  no 
agreement  that  Palmer  was  to  run  the  horse,  and,  if  there  had  been,  he  must 
have  had  the  possession  of  it  in  order  to  do  it.  It  seems  to  have  been  a  kind 
of  contingent  agreement  that  if  Palmer  did  run  the  horse,  and  it  won  the 
stakes,  he  was  to  pay  defendant  8150  more;  but  whether  he  would  enter  the 
horse  or  not  was  left  to  his  discretion.  This  has  none  of  the  elements  of  a 
binding  contract  about  it.  Besides,  even  if  it  had,  it  cannot  affect  the  right 
of  plaintiff  to  the  possession  of  the  horse  upon  the  payment  of  the  sum  of 
6350.  It  in  no  event  was  to  be  a  debt  unless  the  horse  won  the  race, — a  mere 
contingency  which  cannot  be  determined,  as  the  time  for  the  races  contem- 
plated has  long  since  passed.  We  do  not  deem  it  necessaiy  to  pass  upon  the 
question  of  the  legality  of  such  a  contract,  if  it  amounted  to  one.  For  the 
foregoing  reasons  the  case  must  be  reversed,  and  remanded  for  a  new  trial. 
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Sansome  V.  Mtkes,  Judge.     (No.  20,452.) 
(Supreme  Court  of  California.    November  19, 1888.) 

KxcEPTio!?s,  Bill  op— Signing  by  Judge — ^Mandate  to  Compel. 

Where  a  party  presents  a  bill  of  exceptions  which  is  meager,  inaccurate,  and  par'> 
ti^,  omitting'  important  evidence,  and  condensing  into  4>^  pa^esof  manuscript  more 
than  100  pages  of  type-writing,  the  judge  will  neither  be  compelled  to  sig^n  the  bill, 
nor  to  amend  it,  as  an  amendment  would  be  practically  to  draft  a  new  bill;  which 
duty  is,  by  Fen.  Code  Cal.  §  1171,  required  to  be  done  by  the  excepting  party. 

In  bank.    Application  for  writ  of  mandate. 

John  Sansome,  having  been  found  guilty  in  the  superior  court  of  Placer 
coanty  of  the  crime  of  robbery,  moved  for  a  new  trial.  He  tendered  a  bill  of 
exceptions/which,  for  reasons  set.  out  in  the  opinion,  Hon.  B.  F.  Myres. 
judge  of  said  court,  refused  to  sign;  whereupon  he  applied  to  the  supreme 
court,  and  obtained  an  alternative  writ  of  mandate,  in  accordance  with  his 
petition. 

A.  L,  Hart  and  D.  Z.  Chamberlain^  for  petitioner.  F,  P.  Tuttle  and  John 
W.  Fylweiler.  {Pillshury  &  Blanding,  of  counsel,)  for  respondent. 

s 

Thornton,  J.  This  is  an  application  for  a  writ  of  mandate  commanding 
the  Honorable  B.  F.  Myres,  judge  of  I  he  superior  court  of  the  county  of  Placer, 
to  settle  a  bill  of  exceptions  in  the  case  of  People  v.  John  Sansofne.  Sansome, 
the  petitioner  for  the  writ  here,  was  indicted  by  the  grand  jury  of  Placer  county 
for  the  Clime  of  robbery,  and  tried  on  this  indictment  before  the  superior  tourt 
of  the  same  county,  the  Honorable  B.  F.  Myres  presiding.  He  was  convicted 
and  sentenced,  and  at  the  proper  time  a  motion  for  a  new  trial  was  made. 
This  motion  was  made  on  tl^e  grounds  that  the  court  had  misdirected  the  jury 
in  matters  of  law,  and  erred  in  the  decision  of  matters  of  law  arising  during 
the  course  of  the  trial,  and  that  the  verdict  was  contrary  to  the  evidence.  In 
due  time  counsel  for  the  defendant,  Sansome,  prepared  a  draft  of  a  bill  of  ex- 
ceptions, which  was  regularly  presented,  on  notice  to  the  district  attorney,  to 
the  judge  for  settlement.  The  judge  refused  to  settle  the  bill  presented,  on 
the  ground  that  it  was  inaccurate,  and  in  many  respects  untrue,  and  contained 
but  a  meager  and  partial  statement  of  the  facts  and  proceedings  leading  up  to 
and  connected  with  and  upon  which  the  rulings  of  the  court  were  had,  that 
are  complained  of,  and  also  a  mere  defective  skeleton  of  the  testimony  and 
evidence  submitted  to  the  jury,  and  upon  which  they  reached  tli«ir  verdict  of 
guilty.  To  the  alternative  writ  issued  in  this  case  the  judge  has  filed  an  an- 
swer, in  which  he  states  the  same  reasons  for  not  settling  the  bill  of  excep- 
tions, and  amplifies  them.  The  jud.<?e  in  his  answer  says:  "That  to  have  pre- 
sented fully  and  fairly  all  the  matters  and  things  and  facts  connected  with 
and  leading  up  to  the  rulings  of  the  court  and  connected  with  the  trial,  as 
tending  to  show  error,  it  would  have  been  necessary  lor  the  court  to  have 
added  amendments  to  that  part  of  the  bill  of  exceptions,  relating  to  such 
errors,  of  about  twenty  pages  of  manuscript,  and,  in  fact,  the  matters  were 
80  presented  in  said  bill  of  exceptions  that  the  only  proper  way  would  have 
been  to  have  drawn  an  entirely  new  bill  as  a  substitute;  and,  the  testimony  of 
the  seven  witnesses  for  the  people,  as  set  out  in  the  proposed  statement,  was 
condensed  to  four  and  a  half  pages  of  very  coarsely-written  manuscript,  while 
the  testimony  for  the  people,  as  given  by  the  witnesses,  covered  over  one  hun- 
dred and  fifteen  pages  of  type-wriiing,  as  actually  written  by  the  court  reporter 
under  the  order  of  the  court,  for  the  use  of  the  petitioner's  attorney;  and»  in 
fact,  contained  very  little,  and  in  some  instances  none  of  the  material  testi- 
mony,  as  given  by  the  witnesses  for  the  people.  That,  to  have  made  that  part 
of  the  statement  a  fair  presentation  of  the  testimony  upon  which  the  jury 
found  their  verdict,  would  have  required  amendments  covering  at  least  fifty 
pages  of  manuscript;  and  this  court  would  have  to  have  written,  or  ordered 
v.l9p.no.l7— 87 
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the  same  written  at  its  dictation,  such  amendments,  and,  in  fact,  would  have 
had  to  draft  an  entirely  new  bill  of  exceptions  and  statement."  The  judge 
further  states  that  none  of  the  testimony  of  Capt.  A.  W.  Stone,  so  far  as  it 
related  to  the  commission  of  the  offense,  and  as  tending  to  connect  the  peti- 
tioner with  the  commission  of  the  crime,  was  set  out  in  the  bill  of  exceptions, 
although  the  same  covered  over  50  pages  of  type-writing,  nor  was  any  part  of 
the  three  statements  claimed  to  have  been  made  by  the  petitioner  at  three  dif- 
ferent times,  and  to  be  contraclictory  and  inculpatory  in  their  nature,  given 
in  the  bill,  although  such  statements  were  more  than  10  pages  in  length  of 
type- writing;  that  the  testimony  for  the  defense,  as  set  out  in  the  bill  pre- 
sented, was  partial,  and  did  not  contain,  but  rather  omitted,  all  those  mattera 
which  tended  to  criminate  defendant,  or  to  show  that  such  evidence  might 
not  be  true,  or  was  given  under  a  mistaken  recollection  of  the  facts.  The 
learned  judge  states  that  he  was  ready  at  all  times,  and  has  ever  been  ready, 
to  settle  and  allow  a  fair  and  full  bill  of  exceptions  in  the  case,  and  submits 
that  he  should  not  be  compelled  to  draft  or  amend  the  bill  of  exceptions  pre- 
sented so  as  to  present  a  full  and  impartial  statement  and  showing  of  the  facts 
and  circumstances  and  matters  upon  which  the  rulings  of  the  court  were  ipade, 
alid  of  the  testimony  by  which  the  verdict  was  supported,  and  upon  which 
it  was  reached.  The  al)0ve  statements  present  the  portions  of  the  answer 
herein  whiqh  are  of  material  importance,  and  which  are  to  be  considered. 

As  we  understand  the  position  of  this  cause,  it  was  argued  upon  ^  general 
demurrer  to  the  answer.  The  statements  of  the  answer  must  then  be  taken 
as  true.  That  it  is  the  duty  of  the  party  desiring  to  have  a  bill  of  exceptions 
settled  to  prepare  the  draft  of  such  bill,  is  plainly  required  by  the  statute.  See 
Pen.  Code,  §  1171.  See,  also,  section  1174  of  the  same  Code.  This  duty  of 
preparing  such  a  draft  cannot,  by  direct  or  indirect  means,  be  thrown  on  the 
court  or  judge.  The  draft  to  be  prepared  by  the  party  should  be  full  and  fair. 
It  should  show  fully  and  fairly  all  the  facts  and  circumstances  on  which  the 
rulings  of  the  court  excepted  to  were  based;  and  when  the  ruling  of  the  court, 
on  a  motion  for  a  new  trial  made  on  the  ground  that  the  verdict  is  contrary 
to  the  evidence,  is  to  be  reviewed,  all  the  evidence  on  which  the  jury  acted 
should  be  set  out  in  in  the  draft  of  the  bill.  The  mistakes  and  omissions  of 
the  draft  may  be  corrected  and  supplied  by  the  suggestion  and  order  of  the 
judge  on  the  settlement  of  the  bill,  so  as  to  make  the  bill,  when  settled,  con- 
form to  the  truth,  and  correctly  set  forth,  so  far  as  is  material,  what  trans- 
pired on  the  trial  or  proceeding  to  be  reviewed.  The  judge  should  see  that 
the  bill  is  a  true  history  of  what  it  purports  to  set  forth.  But  this  duty  of  the 
judge  does  not  extend  so  far  as  to  require  him  to  prepare  or  have  prepared 
what  in  effect  would  be  a  new  bill  of  exceptions.  This  would  be  to  impose  oa 
the  judge,  and  relieve  the  party. of  the  duty  of  preparing  the  draft  of  the  bill 
of  exceptions  to  be  settled.  Taking  the  facts  stated  in  the  answer  of  Judge 
Mtres  to  be  true,  as  we  must  in  the  manner  in  which  the  case  is  presented 
to  this  court,  we  think  it  clear  that,  by  allowing  the  writ  here  asked  for,  we 
should  be  imposing  on  the  judge  the  duty  and  task  of  preparing  what  would 
be  substantially  a  new  bill  of  exceptions,  and  taking  from  the  party  desiring 
to  have  the  bill  settled  a  duty  imposed  on  him  by  the  statute.  Entertaining 
these  views,  we  must  hold  that  the  answer  of  Judge  Mykes  is  sufficient,  and 
states  facts  which  are  a  defense  to  the  application  of  the  petitioner.  The  de- 
murrer to  the  answer  must  be  overruled.    So  ordered. 

We  concur:    S£Arls«  C.  J.;  McFabland,  J.;  Paterson,  J.;  Works,  J.; 

6HABP6TEIN,  J. 
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StEBN  tJ.  LOWENTHAI,.      (NO.  11,010.) 
(Supreme  Court  of  California.    November  16, 1888.) 

1.  LiBBL  AJTD  SLA17DER — PLEADING  AND  PROOF— VaV TANOS. 

In  an  action  for  slander,  where  the  complaint  alleges  that  defendant  called  plain- 
tiir  a  thief,  testimony  that  defendant  said  plaintiff  had  been  robbing  him  is  not  iit- 
^  erally  nor  substantially  the  same;  and,  not  oeing  said  by  the  witnesses  to  have  been 
spoken  at  the  same  time  with  the  words  alleged  in  the  complaint,  should  have  been 
stricken  out,  and  the  error  is  not  cured  by  subsequently  striking  it  out  on  plalntiff^s 
motion. 
2.  Same — ^Evii>ence. 

The  original,  having  been  superseded  by  an  amended,  answer,  is  improperly  ad- 
mitted in  evidence. 

In  bank.  Appeal  from  superior  court,  Humboldt  county;  J.  P.  Haynbs, 
Judge. 

Action  by  L.  Stern  against  J.  Lowentbal,  for  slander.  The  complaint  al- 
leged that  defendant  had  said  of  plaintiff:  "He  is  a  thief ;  he  is  doing  business 
on  my  money."  Several  witnesses  testified  that  defendant  had  said  plaintiff 
had  been  robbing  him.  Motion  to  strike  out  this  testimony  was  overruled. 
Judgment  for  plaintiff,  and  defendant  appeals. 

/.  D,  U,  Chamberlain,  James  Hanna,  and  B.  W,  Wilsorif  for  appellant.  B. 
M.  Buck,  Horace  L.  Smith,  and  J.  J,  De  Haven^  for  respondent. 

Sharpstein,  J.  On  the  trial  of  this  action  (for  slander)  some  of  the 
witnesses  for  the  plaintiff  testified  to  utterances  by  the  defendant  other 
than  those  alleged  in  the  complaint.  The  defendant  moved  that  the  evi- 
dence as  to  such  utterances  be  stricken  out.  TLe  motions  were  denied,  and 
the  defendant  excepted.  This  raises  the  question  of  the  admissibility  of 
evidence  to  prove  words  not  set  out  in  the  complaint.  Upon  that  question 
the  opinions  of  courts  have  been  discordant.  Against  the  admissibility  of 
such  evidence  the  opinion  of  Bbonson,  J.,  in  Root  v.  Lotondes^  6  Hill,  618,  is 
characteristically  clear  and  vigorous.  Townshend,  after  referring  to  some  con- 
flicting opinions  upon  this  point,  says:  "But  the  better  opinion  appears  to  be 
that  evidence  of  a  charge  of  a  different  nature  and  at  a  different  time  from 
that  alleged  in  the  declaration  is  inadmissible  to  prove  malice*  or  for  any  pur- 
pose. This  is,  in  effect,  only  another  form  of  the  rule  that  actionable  words 
not  counted  upon  cannot  be  given  in  evidence  unless  suit  upon  them  is  barred 
by  the  statute  of  limitations;  and  their  admission,  where  the  statute  has  runj 
is  opposed  to  principle,  as  it,  in  effect,  restores  a  cause  of  action,  which  has 
been  taken  away  by  the  law."  Townsh.  Sland.  &  Lib.  §  392.  In  that  view 
of  the  question  we  concur,  and  think  the  court  erred  in  denying  the  motion 
of  defendant  to  strike  out.  After  denying  the  defendant's  motion  to  strike 
out,  the  court,  on  motion  of  plaintiff,  struck  out  the  evidence  which  the  de- 
fendant had  moved  to  have  stricken  out,  with  the  exception  of  that  given  by 
the  witness  Taylor,  who  testified  that  defendant  told  him  "that  he  would 
break  Mr.  Stern  [plaintiff]  up  in  business."  If  the  court  erred  in  denying 
defendant's  motion  to  strike  that  out,  the  error  was  not  cured  by  any  subset 
quent  act  of  the  court.  Was  the  denial  of  that  motion  error?  The  words 
are  not  literally  nor  substantially  the  same  as  those  alleged  in  the  complaint 
to  have  been  spoken  by  the  defendant.  And  the  witness  does  not  testify  that 
they  were  spoken  in  connection  with  those  alleged  in  the  complaint  to  have  been 
spoken,  or  that  the  defendant  ever,  at  any  time,  spoke  in  his  (witness*)  hear- 
ing the  words  alleged  to  have  been  spoken  by  the  defendant.  The  testimony 
of  this  witness  was  clearly  irrelevant,  and  the  motion  to  strike  it  out  should 
have  been  granted.  The  case  of  Chamberlin  v.  Vance,  51  Cal.  75,  cited  by 
plaintiff's  counsel,  is  distinguishable  from  this  case.  In  that  case  the  court 
says  the  words  testified  to  "were  substantially  the  same  as  those  declared  on." 
The  rule  against  admitting  irrelevant  testimony  applies  in  this  as  in  other 
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cases.  In  Howard  v.  Sexton^  4  "N,  Y.  157,  the  lower  court  admitted  evidence 
of  u  cljarge  made  by  the  defendant  against  the  plaintiff  of  a  different  nature, 
and  at  a  different  time,  from  the  slander  alleged  in  the  declaration,  "to  show 
with  what  mind  tire  words  stated  in  the  declaration  wore  spoken,  and  for  no 
otijer  purpose;"  in  t>ther  words,  to  prove  express  malice.  The  court  of  ap- 
peals said:  **As  this  was  not  essential  to  sustain  the  action,  there  could  be 
no  assignable  reason  for  the  admission  of  such  testimony,  except  to  aggravate 
the  damages.  And  yet  upon  that  question  the  learned  judge  instructed  the 
jury  to  disregard  it.  If  they  had  regarded  the  ruling  of  the  court,  which  is 
never  done  under  such  circumstances,  the  evidence  was  irrelevant,  and  should 
have  been  excluded. 

The  original  answer  of  the  defendant  was  superseded  by  an  amended  an- 
swer, and  the  court,  against  the  objection  of  the  defendant,  admitted  the 
original  in  evidence.  The  question  here  involved  was  considered  in  Morris 
V.  Lachman,  68  Cal.  109,  8  Pac.  Rep.  799.  In  that  case  the  plaintiff  sought 
to  introduce  the  original  answer,  which  had  been  superseded  by  an  amended 
answer,  in  evidence.  The  court  sustained  defendanVs  objection  to  its  intro- 
duction, and  this  court  said:  "The  defendant  had  a  right  to  withdraw  the 
charge  made  against  the  plaintiff's  reputation  in  his  Orst  answer,  and  by  the 
court's  permission  to  tile  an  amended  pleading,  leaving  the  objectionable  mat- 
ter out.  And  no  error  was  by  that  tribunal  committed  in  refusing  to  allow 
proof  to  be  made  that  such  a  charge  had  been  thus  preferred  on  a  previous 
trial,  and  attempted  to  be  established  by  evidence."  If  it  was  not  error  to  ex- 
clude such  evidence  in  that  case,  it  certainly  was  error  to  admit  it  in  this  case. 
In  Oilmore  v.  Borders,  2  How.  (Miss.)  824,  pleas  of  justification  were  pleaded 
and  withrlrawn.  It  was  held  to  be  error  to  permit  them  to  be  read  in  evi- 
dence. The  question  is  one  which  admits  of  considerable  elaboration,  but  we 
forbear,  as  Monis  v.  Lachman,  in  our  opinion,  is  decisive  of  it.  Upon  the 
other  points  discussed  by  counsel  we  express  no  opinion.  Judgment  and  or- 
der reversed. 

1  concur:    Patekson,  J. 

McFarland,  J.,  {concurring.)  I  concur  in  the  judgment  upon  tlie  first 
ground  stated  in  the  opinion  of  Mr.  Justice  biiAur^rkJN. 

Searls,  C.  J.,  (concurring,)  I  concur  in  the  judgment  upon  the  ground 
that  the  original  answer  of  the  defendant,  having  been  superseded  by  an 
amended  answer,  was  not  admissible  in  evidence  on  behalf  of  the  plaintiff. 
Ponce  v.  McElvy,  51  Cal.  222;  Mecham  v.  McKay,  37  Cal.  154;  MorrU  v. 
Lathman,  68  Cal.  109,  8  Pac.  Hep.  799.  Upon  the  other  questions  discussed 
I  express  no  opinion. 


(T7  Cal.  847) 

Senter  et  ah  v.  Monroe,    (jJ^o.  12,763.) 

{Suvreme  Court  of  California.    November  W,  1888.) 

Contract — Action  for  Breach— Pleading — Compuiint. 

A  complaint  alleging  that  defendant  falsely  raprenented  himself  as  agent  of  the 
owners  of  certain  land,  and  authorized  to  sell  it ;  that  plaintiffs,  relying  thoreon, 
agreed  to  buy  it,  and  paid  part  of  the  purchase  money,  and  received  the  written 
agreement  of  defendant,  as  tlie  owner's  agent,  for' the  conveyance  of  the  property: 
that,  while  they  were  always  ready  to  pay  the  residue  of  the  price,  defendant  ana 
said  owners  refused  to  convey  the  land ;  that  defendant  knew  the  persons  did  not 
own  the  property,  and  that  they  had  not  authorized  him  to  sell  it;  that  after  the 
sale,  and  before  the  time  fixed  for  the  last  payment,  the  land  had  greatly  appre- 
ciated in  value;  and  praying  judgment  for  the  value  of  the  property,— as  a  oom- 
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plaint  for  damages  for  breach  of  contract,  is  bad  on  demurrer,  as  the  defendant 
did  not  profess  to  bind  himself  personally,  and  there  is  nothing  to  show  that  the 
failure  to  convey  injured  plaintiffs. .  Following  Wallace  v.  Bentley^  18  Pac.  Eep.  788. 

In  bank.  Appeal  from  superior  court,  Los  Angeles  county;  H.  K.  8. 
O'Melveny,  Judge. 

Action  for  damages  for  breach  of  contract  by  MsiryS.  Senter  and  Adelaide 

C.  Stanley  against  William  K.  Monroe.  Verdict  and  judgment  for  plaintiffs, 
and  defendant  appeals. 

E.  W,  Little  and  Williams  ds  McKinley,  for  appellant.  M,  C.  Hester,  for 
respondents. 

Works,  J.  The  complaint  in  this  action  avers,  in  substance,  that  the  de- 
fendant represented  to  plaintiffs  that  E.  F.  Spence,  J.  F.  Crank,  and  John 

D.  Bicknell  were  the  owners  of  certain  real  estate  in  the  county  of  Los  An- 
geles, specifically  describing  it,  and  that  he,  defendant,  was  the  agent  of  said 
parties,  with  full  power  to  bar<^ain,  sell,  and  convey  the  same;  that  plaintiffs* 
relying  upon  said  representations^  bought  from  him  said  lands  for  the  sum 
of  8250,  and  then  paid  him  on  said  purchase  the  sum  of  862.50,  and  took 
from  him  his  written  obligation,  its  follows: 

"This  is  to  witness  that  1  have  this  day  sold  to  Mary  Stanley  Senter  and 
Adelaide  C.  Stanley  that  ceitain  lot  of  land  described  as  follows:  Lot  18, 
block  F,  town  of  Montrovia,— for  the  sum  of  8250,  and  received  862.50,  this 
day  paid  to  me  on  the  purchase  price  thereof;  the  balance  to  be  paid  as  fol- 
lows:   8187.60  on  or  before  17th  day  of  June,  1887,  and dollars  on  or 

before ,  18 — .    All  deferred  payments  to  bear  interest  at  the  rate  of 

eight  (8)  per  cent,  per  annum  from  this  date,  interest  payable  annually:  and, 
if  not  so  paid,  to  be  compounded  with  the  principal;  and  to  be  evidenced  by 
their  promissory  notes  under  the  terras  aforesaid,  to  be  executed  by  said  Mary 
Stinley  JSenler  and  Adelaide  C.  Stanley  npon  receiving  an  agreement  from  E. 
F.  Spence,  J.  F.  Crank,  and  John  D.  Bicknell  to  convey  the  said  propeity. 
Deed  to  be  executed  when  said  purchase  price,  with  all  interest  thereon,  is 
fully  paid. 

'* Bated  nth  dau  of  June,  1886. 

[Signed]  "W.  N.  Monkoe,  Agent." 

— That  plaintiffs  have  been  ready  and  willing  to  execute  their  notes  for  the 
deferred  payments  upon  receiving  the  agreement  mentioned  in  said  written 
instrument,  and  to  do  and  perfoim  all  and  every  other  thing  required  of 
them  by  said  written  instrument;  thai  they  have  not  received  said  agreement 
from  said  Spence  and  others,  or  either  of  them,  or  from  the  defendant,  al- 
though they  have  requested  the  defendant  to  deliver  the  same  to  them;  that 
they  tendered  to  the  defendant  the  full  amount  of  said  purchase  money  and 
interest,  as  provided  for  in  said  writing,  and  demanded  of  him  a  deed,  which 
he  refused  to  give,  and  that  he  has  ever  since  refused  to  receive  said  money 
or  execute  said  deed;  that  said  Spence  and  others  had  no  title  to  said  real  es- 
tate, and  defendant  had  no  authority  to  act  for  them  in  the  sale  thereof;  that 
between  the  time  of  entering  into  said  contract  and  the  time  tixed  therein  for 
making  the  last  payment  of  the  purchase  money  the  land  had  largely  increased 
in  value,  and  was  reasonably  woith  83,000;  that  defendant  knew  that  said 
parties  had  no  title  to  said  property,  and  that  he  had  no  authority  to  act  as 
their  agent  in  the  sale  thereof,  and  that  plaintiffs  had  relied  upon  his  state- 
ments to  the  contrary,  but  he  had  never  informed  them  of  the  facts,  or  of- 
fered to  return  them  the  money  paid  by  them.  The  complaint  further  al- 
leges that,  "by  reason  of  the  said  failure  and  refusal  of  the  defendant  to 
cause  the  said  lot  of  land  to  be  conveyed  to  them,  they  have  sustained  dam- 
ages in  the  sum  of  83,000,  which  said  sum  is  now  due  and  wholly  unpaid." 
The  prayer  is  for  "judgment  for  the  sum  of  83,000,  for  their  costs  in  this  be- 
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half,  and  for  all  proper  relief."  There  was  a  demurrer  to  the  complaint, 
which  was  overruled.  The  answer  put  in  issue  all  of  the  matepal  allega- 
tions of  the  complaint.  There  was  a  trial  by  jury,  and  verdict  for  plaintiffs 
for  $1,019.53.  A  motion  for  a  new  trial  was  overruled,  and  defendant  ap- 
peals. 

The  appellant  contends  that  the  court  erred  in  overruling  the  demurrer  to 
the  complaint.  It  is  difficult  to  determine  the  ground  upon  which  the  plain- 
tiffs seek  to  recover.  The  facts  alleged  tend  to  show  an  attempt  to  recover 
damages  against  defendant  for  falsely  representing  that  the  parties  named 
were  the  owners  of  the  land,  and  that  he  was  their  agent,  thus  inducing  the 
plaintiffs  to  part  with  the  sum  of  $62.50,  but  the  damages  alleged  are  for  a 
failure  to  cause  a  conveyance  of  the  real  estate;  and,  if  the  intention  is  to  re- 
cover for  the  false  representations,  the  contract  neewl  not  have  been  set  out, 
and  the  allegation  as  to  the  value  of  the  real  estate  would  be  immaterial.  In 
that  case  plaintiffs  would  only  be  entitled  to  recover  the  money  paid  by  them 
to  defendant*  and  interest.  Hall  v.  CrandalU  29  Cal.  568;  Wallace  v.  BenU 
ley,  18  Pac.  liep.  788.  But,  whatever  the  intention  of  the  pleader  may  have 
been,  we  must  hold  the  complaint  to  be  b^d.  If  it  seeks  to  recover  for  the 
false  representations,  it  is  not  alleged  in  the  complaint  that  the  plaintiffs 
were  ignorant  of  the  facts  as  to  the  ownership  of  the  property  of  the  defend- 
ant, and  no  special  damages  are  alleged  which  can  be  regarded  as  the  result 
of  the  acts  of  the  defendant.  If  we  treat  the  complaint  as  one  for  damages 
for  a  breach  of  the  contract,  and  we  think  it  must  be  so  treated,  it  is  clearly 
insufficient.  It  alleges  in  express  terms  that  the  plaintiffs  were  not  contract- 
ing for  the  title  of  the  defendant  in  the  land,  but  the  title  of  Spence  and  oth- 
ers, through  the  defendant,  their  agent.  The  contract  shows  upon  its  face 
that  the  defendant  was  assuming  to  act  as  the  agent  of  other  parties,  and,  if 
it  did  not,  it  is  made  to  appear  by  the  allegations  of  the  complaint.  That  an 
action  on  the  contract  for  damages  cannot  be  maintained  under  such  circum- 
stances has  been  determined  by  this  court.  Wallace  v.  Bentlen,  supra.  In 
that  case  it  is  said:  "The  theory  of  the  pleader  evidently  was  that,  upon  the 
facts  alleged,  the  liability  of  the  defendants  is  the  same  as  that  of  the  owner 
of  the  property  would  be  if  he  had  authorized  the  defendants  to  sell  the  prop- 
erty, and  then,  after  he  had  sold  it,  he  had  sold  and  conveyed  it  to  some  one 
else.  Had  that  been  the  case,  he,  and  not  the  defendants,  would  have  been 
liable  for  the  damages  claimed  in  this  case.  But  the  owner  is  not  liable  on 
the  contract,  because  the  defendants  had  no  authority  from,  him  to  make  it. 
The  defendants  are  not  liable  unless  the  contract  contains  apt  words  to  charge 
them  pei-sonally.  Hall  v.  CrandalU  29  Cal.  568;  Lander  v.  Castro,  43  Cal. 
497.  If  not  liable  upon  the  contract  because  they  did  not  undertake  to  con- 
tract on  their  own  behalf,  the  plaintiff's  remedy  against  the  defendants  is  «an 
action  to  recover  the  money,  if  any  has  been  paid  them,  or  the  value  of  the 
work  or  labor,  if  any  has  been  performed  for  him,  under  the  supposed  con- 
tract, or  special  damages  resulting  to  the  plaintiff  by  reason  of  the  defendant's 
wrong  in  undertaking  to  act  for  another  without  authority.'  Hall  v.  Cran- 
dall,  stipra.  This  action  is  not  for  the  recovery  of  any  money  paid  by  the 
plaintiff  to  the  defendants;  and  the  only  attempt  to  allege  facts  entitling  the 
plaintiff  to  special  damages  is  that,  by  reason  of  the  representations  of  the  de- 
fendants, he  was  prevented  from  purchasing  the  premises."  In  this  case 
there  is  no  allegation  that  the  owner  of  the  property  was  unknown,  or  that 
the  property  could  not  have  been  purchased  for  the  price  agreed  to  be  paid 
defendant  for  it,  or  any  state  of  facts  set  out  showing  or  tending  to  show  that 
the  failure  of  defendant  to  convey  the  property  did  or  could  have  resulted  in 
damage  to  the  plaintiffs.  The  demurrer  to  the  complaint  should  have  been 
sustained.  Other  questions  are  presented  by  the  record,  and  argued  in  the 
briefs,  but  the  conclusion  we  have  reached  renders  it  unnecessary  that  tbey 
Bhould  be  considered. 
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The  Judgment  and  order  denying  a  new  trial  are  reversed »  and  the  cause 
remanded. 

We  concur :    Searls,  0.  J. ;  Shakfstein,  J. ;  McF arland,  J. ;  Paterson, 
J.;  Thornton,  J.  v 


(77  Cal.  845) 

Pacific  Mut,  Life  Ins.  Co.  v.  Shepaudson  et  al,    {l^o.  12,790.) 
iSuprevne  Court  of  California,    November  16, 1888.) 
Pleading — Complaint— Demttrrer. 

A  complaint  alleging  that  through  the  default  in  the  payment  of  interest  plain- 
tiff, under  an  option  given  in  the  noto»  has  declared  the  whole  principal  and  inter- 
est immediately  due  and  payable,  a  demurrer  on  the  ground  that  the  action  is  pre- 
maturely brought  does  not  present  the  question  whether  or  not  the  option  has 
been  properly  exercised,  the  complaint  stating  a  good  cause  of  action  for  the  over- 
due interest. 

In  bank.  Appeal  from  superior  court,  Colusa  county;  E.  A.  Bridgford, 
Judge. 

Action  by  Pacific  Mutual  Life  Insurance  Company  against  Dudley  Shepard- 
8on,  Minnie  Shepardson,  his  wife,  T.  I.  Talbot,  and  John  Doe,  to  recover  on 
two  notes  given  to  plaintiff  by  the  Shepardsons,  and  to  foreclose  the  mort- 
gage given  to  secure  them.  Talbot,  a  subsequent  incumbranuer,  appeals  from 
a  Judgment  overruling  his  demurrer  to  the  complaint. 

/.  W,  Goad,  Richard  Bayne,  and  T.  I.  Talbot,  for  appellant.  C.  I^,  Fox, 
for  respondent. 

Works,  J.  This  is  an  action  against  the  defendants,  Dudley  Shepai  Ison 
and  Minnie  Shepardson,  his  wife,  to  recover  upon  two  notes  executed  by  them 
to  the  plaintiff,  and  to  f  areclose  two  mortgages  given  to  secure  the  same.  T. 
I.  Talbot  was  made  a  defendant,  he  being  a  subsequent  incumbrancer.  There 
was  a  separate  demurrer  by  Talbot  to  the  complaint,  wiiich  was  overruled, 
and  judgment  and  decree  entered  against  the  defendants;  Talbot  making  no 
defense.    Talbot  alone  appeals  from  the  judgment. 

The  appellant  presents  but  one  point  in  hjs  brief.  He  claims  that  his  de- 
murrer should  have  been  sustained  on  the  ground  that  it  appeared  on  the  face 
of  the  complaint  that  the  debt  sued  for  was  not  due,  and  therefore  the  action 
was  prematurely  brought.  The  not^  set  forth  iji  the  first  count  bears  date 
December  15,  188*^,  and  is  made  payable  three  years  after  date.  It  fixes  the 
rate  of  interest,  provides  that  it  shall  be  payable  annually,  and  recites  further: 
''In  case  default  be  made  in  the  payment  of  the  interest  as  the  same  becomes 
due,  according  to  the  terms  hereof,  then  the  whole  principal  and  interest  shall, 
at  the  option  of  the  holder  hereof,  become  at  once  due  and  payable."  The 
complaint,  filed  December  15,  1886,  alleges  that  "no  part  of  the  principal  or 
interest  on  said  note  has  been  paid,  and  that,  by  reason  of  default  in  the  pay- 
ment of  the  interest,  the  plaintiff,  in  the  exercise  of  the  option  given  in  said 
note  and  mortgage,  has. declared  all  sums  secured  by  said  mortgage  imme- 
diately due  and  payable."  The  appellant  urges  upon  us  that,  as  the  note 
could  only  bedome  due,  upon  failure  to  pay  interest,  at  the  option  of  the  holder, 
such  option  must  be  exercised  immediately.  The  case  of  Croamnore  v.  Page, 
73  Cal.  213,  14  Pac,  Kep.  787,  is  cited  as  supporting  this  view.  The  point 
presented  and  decided  in  the  case  referred  to  was  that  the  failure  to  exercise 
the  option  within  a  reasonable  time  was  a  waiver  of  the  right,  as  against  an  in- 
dorser,  to  enforce  the  payment  of  the  whole  of  the  principal  and  interest  called 
for  in  the  note.  No  such  question  is  presented  here.  The  only  ground  of  de* 
murrer,  properly  pleaded,  is  that  the  complaint  does  not  state  facts  sufilcient 
to  constitute  a  cause  of  action.  The  complaint  constitutes  a  cause  of  action 
for  the  recovery  of  the  interest.  Whether  anything  more  could  have  been  re- 
covered could  not  be  raised  by  demurrer.    The  promise  to  pay  the  interest  an* 
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niially  was  absolute.  The  only  question  left  to  the  option  of  the  holder  was 
whether,  upon  the  failure  to  pay  such  interest,  the  whole  amount  of  principal 
and  interest  should  immediately  become  due  and  payable,  without  any  act 
on  the  part  of  the  holder  showing  his  election  to  exercise  the  option  gi\Qn 
him.  The  case,  as  presented,  does  not  call  for  a  decision  of  this  question, 
but  we  think  the  case  of  Whitcher  v.  Webb,  44  Cal.  127,  determines  it  adversely 
to  the  appellant.     The  judgment  appealed  from  is  aiBrmed. 

We  concur:    Searus,  C.  J.;  Shabpstein,  J.;  Thornton.  J.;  Paterson, 
J.;  McFarjland,  J. 


(77  Cal.  862)  Fagan  V.  Carty.     (No.  12,793.) 

(S^ipreme  Court  of  California.    November  19, 1888.) 

1.  Qtii«TTN0  Title— EviDRNCB. 

The  land  in  dispute  was,  on  April  29, 1871,  conveyed  to  defendant  by  the  trus- 
tees under  act  Cong.  July  28, 1880,  oonveyhig  this  and  other  lands  in  tmst  for  the 
parties  who  at  the  time  of  its  passaeo  were  in  the  bona  Jlde  ocoupancy  thereof. 
Flaiatiff^s  testimony  that  he  bought  the  propertv,  April  5. 1870,  at  constable*s  sale, 
was  the  only  evidence  tending  to  show  title  in  him.  Held  to  justify  a  judgment 
for  defendant  in  an  action  unrer  Code  Civil  Proo.  Cal.  §  TW,  to  determine  adverse 
claims. 

&  AppKAir—Ilacoi»D— Amendment  ov  Defects. 

Supreme  court  Cal.  rule  12,  providing  for  the  correction  of  errors  or  defects  in 
the  transcript  on  the  suggestion  of  either  party,  by  the  clerk*s  certificate  of  so  much 
ot  the  recora  as  may  be  necessary,  does  not  apply  to  the  case  of  failure  to  procure 
from  the  tiial  judge  a  sufBuiimtiy  fall  statement  of  the  case. 

In  bank.  Appeal  from  superior  court,  Solano  county;  0.  H.  Garoutte, 
Speeial  Judge. 

Action  by  James  Fagati  against  Miles  Carty  to  quiet  title.  From  a  judgment 
for  defendant  plaintitf  appeals.  Kuie  12  of  the  supreme  court  of  California 
provides  that,  for  the  purpose  of  correcting  any  error  or  defect  in  the  tran* 
script,  either  party  may  suggest  the  same  in  writing,  and,  upon  good  cause 
shown,  obtain  an  order  for  the  certilication  by  the  clerk  of  so  much  of  the 
record  as  may  be  necessary,  or  may  produce  it  so  certified  without  any  order. 

James  Fagan,  appellant,  pro  se.  J.  McKenna  and  Qeo,  A.  Lamont,  for 
respondent. 

Paterson,  J.  This  is  an  action  brought  under  the  provisions  of  section 
738  of  the  Code  of  Civil  Procedure,  to  determine  the  rights  of  the  parties  to 
the  real  estate  described  in  the  complaint.  The  court  found  that  the  plaintiff  is 
not  the  owner  of  the  properfy ,  or  any  part  thereof,  and  'Hhat  the  defendant  was, 
at  the  time  of  the  commencement  of  this  action,  and  had  been  for  a  long  time 
before,  and  is  now,  the  owner  of  said  land,  and  the  whole  thereof."  These 
findings  are  as  broad  as  the  issues,  and  are  sufficient.  The  evidence  shows 
that  the  land  in  dispute  is  a  i)ortion  of  the  lands  which  were  conveyed  by  act 
of  congress  passed  July  23, 1866,  to  the  city  of  Benicia,  in  trust  for  the  parties 
who  were,  ui>on  the  passage  of  the  act,  in  the  dona  ^c^e  occupancy  thereof;  and 
that  in  pursuance  of  said  act  of  congress  the  trustees  of  Benicia' conveyed  the 
land  to  respondent  by  deed  dated  April  29,  1871.  The  only  evidence  in  the 
statement  tending  in  any  respect  to  show  that  the  plaintiff  ever  acquired  any 
title  is  the  testimony  of  plaintiff  that  he  "purchased  the  property  described  in 
the  complaint  at  constable's  sale  on  the  5th  day  of  April,  1870."  Appellant* 
realizing  the  insuificiency  of  his  statement  to  present  the  merits  of  his  case 
on  appeal,  has  printed  in  the  transcript,  immediately  following  the  statement,  a 
transcript  of  the  official  reporter's  notes  of  the  evidence  and  proceedings,  duly 
certified  by  that  officer,  <ind  now  asks  the  court  to  consider  the  same  upon  his 
suggestion  of  a  diminution  of  the  record.  But  manifestly  we  have  no  »ight» 
upon  such  a  suggestion,  to  add  to  the  statement  any  of  the  evidence  proposed. 
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The  Code  prescribes  a  plain  aad  simple  method  of  securing  a  statement  of  the 
evidence  and  proceedings,  and  rule  12  of  this  court  is  not  intended  to  relieve 
those  who»  through  ignorance,  negligence,  or  mistake,  have  failed  to  procure 
from  tlie  trial  judge  a  full  and  correct  statement  of  the  case.  Judgment  and 
order  affirmed. 

We  concur:  McFarland,  J.,  Works,  J,,  Sharfstein,  J.,  and  Searls, 
C.J. 

Thornton,  J.»  concurs  in  the  judgment. 

(8  Mont.  186) 

Palmer  v.  McMaster. 

(Supreme  Court  of  Montana.    September  15, 1888.) 

L  Sheriffs  and  Constables—Unlawful  Seizure— Evidence. 

In  an  action  by  a  wife  against  a  sherifiF  for  wrongfully  levying  executions  against 
her  husband  on  her  separate  property,  the  record  of  a  judgment  recovered  many 
years  prior  by  the  wife  against  a  former  sherifC  for  levying  like  executions  on  her 

Sroperty,  alleged  to  be  the  same  as  that  In  controversy,  is  not  admissible  as  evi- 
ence  for  any  purpose. 
9.  Writ— Public  ATioN— Affidavit  -Judgment. 

Under  act  Mont.  March  1, 1888,  providing  that  on  the  retnrn  of  a  summons  **iiot 
found,  **  an  affidavit  might  be  filed  setting  forth  that  defendant  was  a  non-resident, 
etc.,  and  stating  the  cause  of  action,  and  that  defendant  was  a  necessary  party, 
upon  which  publication  should  be  ordered,  a  judgment  against  a  defendant  who 
did  not  appear,  on  such  a  return,  no  such  affidavit  or  order  being  found  in  the  record 
to  warrant  publication,  is  a  nullity. 
8.  Judombniv-Entrt— Record. 

In  the  absence  of  the  memorandum  on  the  oomplaint  required  by  Code  Civil 
Proc.  Mont.  §  306,  showing  the  entry  of  judgment  by  default,  there  being  nothing  to 
show  that  the  judgment  was  not  entered  before  the  expiration  of  the  time  for  an- 
swering, such  a  judgment  is  a  nullity. 
4*  SAAfs— IiXBQAi«  LsvT— Collateral  Attack. 

In  an  action  against  a  sheriff  for  levying  executions  on  plaintiU's  property,  issued 
on  judgments  thus  defective  and  void,  plaintiff  can  attack  such  judgments,  when 
offered  in  justification  of  the  levies. 

Appeal  from  district  court.  Beer  Lodge  county. 

Action  by  Emma  J.  Palmer  against  James  B.  McMaster  for  the  value  of 
her  property  levied  on  by  defendant  under  executions  against  ber  husband. 
Verdict  for  defendant,  and  plaintiff  appeals. 

Cole  <&  Whitehill,  for  appellant,    liobinson  &  StapUton,  for  respondent* 

LiDDELJL,  J.  This  is  a  suit  against  the  sheriff  for  $2,100,  the  value  of  cer- 
tain personal  property  which  the  plaintiff  avers  belongs  to  her,  and  the  pos- 
session of  which  she  was  wrongfully  deprived  of  by  the  defendant  under  writs 
of  attachment  and  execution  issued  againsit  her  husband,  W.  J.  Palmer.  She 
sets  forth  in  her  complaint  and  replication  that  the  property  belonged  to  her 
at  the  time  of  her  marriage,  and  a  list  thereof  was  duly  recorded,  as  the  law 
directs,  in  the  recorder's  office  of  the  county  in  which  she  lived,  on  the  day  of 
her  marriage  with  the  defendant  in  execution.  In  his  reply  the  sherlfif  justi* 
fies  the  seizure  of  the  property  by  averring  that  he  held  the  same  under  writs 
of  attachment  issued  from  the  district  court  for  Deer  Lodge  county  in  the  cases 
of  James  M,  Baily  and  A.  Kleinschtnidt  and  A,  Smith  v.  W.J,  Palmer,  and 
also  under  a  writ  issued  from  the  probate  court  of  said  county  in  the  case 
of  James  M.  Baily  v.  W,  /.  Palmer;  that  afterwards  Ihe  suits  in  the  district 
court  ripened  into  judgments,  and,  under  execution  in  said  cases,  he  sold  the 
property  for  $907,  which  is  and  was  its  true  value;  finally,  he  denies  that  the 
property  in  dispute  belonged  to  the  plaintiff,  and  avers  the  ownership  thereof 
to  be  in  the  judgment  debtors,  thereby  putting  the  wife  to  the  proof  of  her 
allegation.    Upon  these  Issues  the  parties  went  to  trial,  and  the  result  was  a 
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verdict  and  judgment  for  the  defendant,  from  which  an  appeal  is  taken  to 
this  court.  The  case  is  before  us  upon  bills  of  exception  taken  to  the  ruling 
of  the  judge  a  qiio  in  excluding  and  admitting  evidence,  and  will  be  consid- 
ered in  the  order  in  which  they  appear. 

During  the  progress  of  the  trial  tlie  plaintiff  offered  in  evidence  the  judg- 
ment roll  in  the  case  of  Lena  Owens  (maiden  name  of  tlie  present  plaintiff) 
V.  W,  W,  Jones  and  Charles  S,  Warren,  decided  in  the  district  court  of  Deer 
Lodge  county  some  years  before  the  present  suit  was  instituted.  The  defend- 
ant objected  to  its  reception  in  evidence,  for  the  reason,  among  other  objec- 
tions, that,  the  defendant  not  having  been  a  party  to  that  suit  as  to  him,  it 
was  res  inter  alia  acta.  From  the  ruling  of  the  district  judge  in  sustaining 
this  objection  the  plaintiff  reserved  a  bill,  and  urges  with  great  earnestness 
its  incorrectness;  but  we  have  not  been  referred  to  any  authorities  in  the 
brief  or  oral  argument  which  would  sustain  the  admission  of  the  judgment 
roll,  unless  it  be  a  judgment  in  rem.  From  an  examination  of  the  record 
offered  in  evidence,  it  appears  that,  several  years  prior  to  the  commencement 
of  the  present  suit,  a  judgment  creditor  of  the  plaintiff's  husband  bad  caused 
the  sheriff  (Jones)  to  seize  under  execution  certain  horses,  mares,  and  colts 
as  belonging  to  the  judgment  debtor.  Whereupon  Lena  Owens,  the  wife, 
sued  the  sheriff  for  the  recovery  of  the  property  or  its  value;  alleging  owner- 
ship or  possession,  and  that  she  had  duly  filed  in  the  proper  office,  on  the  day 
of  her  marriage  with  Palmer,  a  list  of  the  property  in  dispute.  This  list,  as 
above  stated,  included  a  large  number  of  mares,  horses,  and  colts;  but  the 
sheriff  in  his  answer  only  put  her  to  the  proof  of  ownership  of  the  first  10 
head  mentioned  in  that  list,  as  the  rest  of  the  property  had  been  released 
from  seizure  prior  to  the  institution  of  such  suit.  There  was  a  judgment  for 
the  plaintiff,  but  no  contest  arose,  except  as  to  the  10  head  mentioned  above ; 
and  it  is  very  evident  that,  if  it  was  a  judgment  in  rem^  it  certainly  could 
not  be  for  any  other  property  than  that  about  which  there  was  a  contest. 
Manifestly  the  judgment  in  the  Oivens  Case  did  not  fix  the  status  bi  the 
property  in  dispute,  except  as  between  the  parties  to  that  suit;  for  to  hold 
otherwise  would  be  to  open  the  door  to  fraud.  If  such  judgments  could  be 
treated  as  judgments  in  rem,  which  are  res  acljudicata  as  to  all  the  world, 
nothing  would  be  easier  than  to  obtain  such  by  collusion;  thereby  binding 
all  of  the  husband's  creditors  who  were  not  parties  to  the  proceedings.  The 
position  of  the  plaintiff  would  have  been  correct  if  the  contest  had  been  with 
the  executor,  administrator,  or  assignee  of  the  husband;  for  in  such  case  the 
creditors  collectively  would  have  been  represented.  The  judgment  offered 
in  evidence  is  not  even  pleaded  by  way  of  estoppel;  nor  can  it  be  said,  from 
an  inspection  of  the  judgment  roll  in  this  case,  and  the  record  in  the  pres- 
ent suit,  that  the  property  in  dispute  is  the  same  in  both  litigations.  The 
creditors  of  the  husband  have  the  right  at  any  time  to  inquire  into  the  own- 
ership of  property  standing  in  the  name  of  the  wife;  and  in  the  present  case 
it  is  plain  from  the  pleading  that,  if  the  wife  is  the  owner  of  the  property  in 
dispute,  her  title  to  the  same  arose  long  anterior  to  the  time  of  the  suit  be- 
tween Lena  Owens  and  W.  W.  Jones  et  al,,  and  consequently  the  record  in 
that  case  could  serve  no  purpose  whatever  in  establishing  the  ownership  of 
the  property  in  controversy.  There  is  no  aspect  of  tlie  case  under  which  the 
judgment  roll  was  admissible  in  evidence,  and  consequently  no  error  in  the 
ruling  of  the  court  excluding  it. 

The  next  bill  of  exceptions  presents  a  vnuch  more  important  question,  and 
is  one  taken  by  the  plaintiff  to  the  ruling  of  the  court  in  permitting  the  de- 
fendant to  offer  in  evidence  the  judgment  rolls  in  the  cases  of  James  Sf. 
Baity  v.  W,  J,  Palmer  'And  Albert  Kleinschmidt  et  al.  v.  W,  J,  Palmer,  from 
the  district  court  of  Deer  Lodge  county;  and  also  the  judgment  roll  in  the 
case  of  James  M.  Baily  v.  W.  J,  Palmer,  from  the  probate  court  of  saiid 
county.    These  suits  were  commenced,  respectively,  on  December  10,  1883. 


Digitized  by 


Google 


Mont.]  PALMER  V.  m'mastkp.  587 

November  21,  1883,  and  January  80, 1884;  and  the  rolls  consist  of  the  cora^ 
plaint,  the  summons,  with  the  sheriff's  return  thereon  that  he  was  unable  to 
find  the  defendant  in  the  county,  an  alHdavit  of  a  clerk  of  a  newspaper  to  the 
publication  of  the  summons,  and  the  judgment.  The  plaintiff  objected  to 
their  reception  in  evidence,  for  the  reason  that  tiiere  was  never  any  service 
of  the  summons  as  the  law  directs;  and,  the  courts  being  without  jurisdic- 
tion, the  judgments  were  therefore  void.  The  judgment  rolls  were  offered 
in  evidence  by  the  sheriff  for  the  purpose  of  showing  the  authority  under 
which  he  made  the  seizure  and  sale  of  the  property  in  dispute;  and  it  would 
seem  that  the  plaintiff's  objection  would  go  rather  to  the  effect  of  the  evi- 
dence than  to  its  admissibility.  For  wheth,er  the  authority  or  judgment  un- 
der which  the  writs  were  issued  is  sufficient  in  law  to  protect  the  sheriff  is 
quite  a  different  question  from  that  of  the  admissibility  of  the  evidence.  At 
first,  we  were  inclined  to  hold  with  the  district  judge,  and  admit  the  evidence; 
but,  on  a  reconsideration  of  the  question,  we  have  thought  best  to  conform 
to  the  practice  as  sanctioned  or  acquiesced  in  by  the  United  States  courts, 
which  permits  the  sufficiency  of  the  judgment  to  come  up  on  bill  of  exception 
to  its  admissibility  in  evidence.  See  Qalpin  v.  Page,  18  Wall.  350;  Neffv, 
Fennoyer,  3  Sawy.  274.  We  have  in  this  territory  only  two  metliods  of  serv- 
ing a  summons, — one  is  by  personal  service;  and  the  other  is  constructive 
service  by  publication.  Service  of  summons  is  the  very  basis  and  ground- 
work of  all  actions;  the  lawsuit  is,  so  to  speak,  built  upon  this  as  a  founda- 
tion, and  without  service  or  voluntary  appearance  there  is  nothing  to  give  the 
court  jurisdiction  over  the  defendant.  Every  litigant  must  be  given  the  op- 
portunity to  be  heard  in  court  before  he  is  condemned;  and,  wherever  it  ap- 
pears from  the  record  (as  in  this  case)  that  the  court  never  had  junsdiction 
over  the  defendant,  the  judgment  will  be  pronounced  a  nullity,  whether  it 
comes  directly  or  collaterally  in  question.  McMinn  v.  Whelan^  27  Cal.  312. 
All  jurisdictional  facts  must  appear  from  the  record;  and,  when  that  discloses 
the  fact  that  the  defendant  is  not  within  the  territorial  limits  of  the  court, 
there  will  be  no  presumption  in  favor  of  the  j  udgment  of  such  court.  Qalpin 
V.  Page,  3  Sawy.  93.  In  short,  the  presumption  cf  the  regularity  of  proceed- 
ings and  judgments  of  courts  of  general  jurisdiction  is  only  where  the  de- 
fendant was  within  the  territorial  jurisdiction  of  the  court.  The  statutory 
provisions  for  acquiring  jurisdiction  over  an  absent  or  non-resident  defend- 
ant, by  constructive  service  of  summons,  is  i:i  derogation  of  common  law, 
and  must  be  strictly  construed,  and  complied  with  in  all  substantial  particu- 
lars, under  pain  of  nullity.  Jordan  v.  Qihlin,  12  Cal.  100 ;  Eoertson  v.  Thomas, 
5  How.  Pr.  45;  Kendall  v.  Washburn,  14  How.  Pr.  o80;  Cohn  v.  Kember,  47 
Gal.  145.  The  judgment  rolls  admitted  in  evidence  in  this  case,  over  the  ob- 
jection of  the  plaintiff,  fail  to  show  any  valid  service  of  summons  by  publica- 
tion, in  this:  that  they  do  not  contain  any  affidavit  showing  the  necessity  or 
right  to  constructive  service,  nor  any  order  of  the  court  or  judge  directing  the 
service  of  the  summons  to  be  made  by  publication.  The  failure  of  the  rolls 
or  record  to  show  this  affidavit,  as  well  as  order,  is  a  fatal  defect  in  the  judg- 
ments. The  law  which  governed  the  method  of  constructive  service  at  the 
time  of  the  institution  of  tliose  suits  is  found  in  section  1  of  the  act  of  1883, 
concerning  the  publication  of  summons,  approved  March  1,  1863,  and  which 
remained  in  force  up  to  the  adoption  in  18^7  of  section  73,  Code  Civil  Proc. 
Under  the  section  of  the  act  of  1883  referred  to,  the  firat  step  iu  constructive 
service  was  an  affidavit,  setting  forth  that  the  defendant  resided  out  of  the 
territory,  or  had  departed  from  the  territory,  or  that  he  concealed  himself  to 
avoid  service  of  summons,  or  that  he  could  not,  after  due  diligence,  be  found 
within  the  territory,  or  that  the  defendant  was  a  foreign  corporation,  having 
no  managing  or  business  ^ent,  cashier,  secretary,  or  other  officer  within  the 
territory;  and,  in  addition  thereto,  the  affidavit  must  also  set  forth  the  plain- 
tiff's cause  of  action  against  the  defendant,  and  that  he  is  a  necessary  party 
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to  the  suit.  After  the  preparation  of  the  necessary  affidavit  the  next  step  re- 
quired by  the  law  was  that  it  shouid  be  presented  to  the  Judge,  or  clerk  of  the 
court  In  former *s  absence,  who  thereupon  shall  cause  the  service  of  summons 
to  be  made  by  publication. 

As  amended,  section  73  of  the  Code  of  1887  still  retains  the  feature  of  the 
affidavit,  but  disposes  of  the  necessity  for  the  order,  which  was  held  to  be  a 
judicial  act;  and  it  is  now  made  the  ministerial  duty  of  the  clerk  to  cause  the 
service  to  be  made  by  publication,  upon  tiling  with  him  the  requisite  affidavit. 
The  affidavit  was  an  indispensable  prerequisite  to  obtaining  the  publication; 
for,  under  the  law  prior  to  18d7.  it  was  the  only  authority  to  tlie  judge  to  act. 
In  granting  this  order  it  was  li^ld  in  Hicketson  v.  Richardson,  26  Cal.  151, 
that  the  court  or  judge  acts  judicially,  and  can  know  nothing  about  the  facts 
upon  which  the  order  is  to  be  granted,  except  such  as  appear  in  the  affidavit; 
and,  when  there  is  an  entire  absence  of  affidavit,  or  an^nsufflcient  one,  he 
cannot  grant  the  order  for  publication,    bee,  also,  Alderson  v.  MarshalU  7 

Mont. ,  16  Pac.  liep.  676.     Where  a  judgment  is  obtained  by  constructive 

service  of  summons,  prior  to  1887  and  subsequent  to  1883,  in  order  to  be 
valid,  the  record  or  judgment  roll  must,  under  pain  of  nullity,  show  the 
proper  affidavit  above  referred  to;  the  order  of  the  jtidge  or  court,  or  bis  ab- 
sence; and  the  affidavit  of  the  publication  of  the  summons.  On  this  point 
the  opinion  of  Judge  Deady  in  the  case  of  Neff  v.  Pennoper,  from  the  United 
States  circuit  coui*t  of  Oregon,  reported  in  3  Sawy.  287,  is  exhaustive  and 
complete;  and  here  we  may  say  that  the  law  of  constructive  service  is  the 
same  in  Oregon  and  California  as  it  was  in  this  territory  prior  to  the  act  of 
March,  1883.  In  the  very  ^ble  opinion  referred  to  the  learneil  judge  says: 
"The  proof  of  service  in  a  judgment  roll  must,  according  to  the  natural  sig- 
nification of  the  words  of  the  statute,  include,  not  only  the  fact  of  delivery  or 
publication,  but  the  authority  to  do  so.  In  c^ise  of  service  by  a  sheriff,  his 
certificate  of  delivery  t9  a  defendant  would  not  be  sufficient  proof  of  service 
unless  it  coiilained  the  evidence  of  his  authonty. — that  it  was  done  in  his 
official  capacity;  and  so,  when  the  service  purports  to  be  by  publication,  it  is 
not  proven,  shown,  established,  until  the  authority  to  publish  is  proven,  as 
well  as  the  publication  itself.''  To  the  same  effect  are  the  cases  of  Galpin  v. 
Page,  3  Sawy.  9u;  and  Qalpin  v.  Page,  18  Wall.  350.  In  the  case  of  Ntff^. 
Pennoye?',  just  rel'erred  to.  the  judgment  tinder  consideration  was  held  void 
because  of  the  insHfficiencyof  the  affidavit  to  obtain  tiie  order  of  publication; 
while,  in  the  pr^ent  instance,  neither  the  judgment  rolls  offered  in  evidence, 
nor  the  record,  show  any  affidavit  of  facts  for  the  court  to  act  upon,  or  any 
order  of  publication  1  y  the  court,  or  the  absence  of  the  judge  to  justify  the 
action  of  the  clerfc,  as  is  required  under  the  law  of  1883.  For  these  reasons 
we  hold  that  the  publication  of  the  summons,  in  the  two  cases  of  Bad}/  v. 
Palmer^  and  tb.it  of  Kleimschmidt  et  al,  y.  Palmer,  was  without  authority, 
and  all  proceedings  following,  inchvdlng  the  judgments,  were  void  and  of  no 
effect.  The  p^oof  must  exist  in  the  record  dehors  the  judgment  tliat  the 
proper  affidavit  was  made,  as  well  as  the  order  for  publication;  for  no  sub- 
stantial element  oC  constructive  service  will  be  presumed  in  aid  of  jurisdic- 
tion. Qalpin  v.  Page,  18  Wall.  364.  If,  however,  as  a  matter  of  fact,  there 
was  a  proper  affidarit  and  order,  neither  of  which  were  included  by  the  cleric 
in  the  judgment  roll,  we  are  not  to  be  understood  as  denying  the  ri^ht  to 
have  them  considered,  if  they  had  been  introduced  in  evidence.  In  this  re- 
port our  attention  is  called  to  another  matter  in  which  the  judgment  1*0113 
offered  in  evidence  are  defective.  In  the  absence  of  the  memorandum  which 
section  306,  Code  Civil  Proc.,  requires  the  clerk  to  make  upon  the  back  of  the 
complaint,  and  forming  a  part  of  the  judgment  roll,  showing  that  default  was 
entered  against  the  defendant  for  not  answering,  we  are  unable  to  say  whether 
the  delay  for  answering  had  expired  before  the  default  was  entered.  A  judg- 
ment by  default  entered  too  soon  is  as  much  a  nuUity  as  if  it  had  been  taken 
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ou  a  defective  service.  Burt  v.  Serantom^  1  Cal.  416.  That  a  dfifault  wa^ 
dulj  entered  against  the  defendant  should  appear  either  upon  the  minutes  of 
the  couit,  or,  as  the  law  directs,  in  an  indorsement  by  the  clerk  upon  the  hack  of 
the  complaint  which  forms  a  part  of  the  judgment  roll;  for,  if  such  memo* 
randum  is  nopaii)  of  a  judgment  roll,  the  questions  cannot  be  brought  before 
the  appellate  court  except  by  statement  of  facts  or  a  bill  of  exceptions,  either 
of  which  proceedings  presumes  the  presence  of  parties  or  counsel.  In  taking 
a  j  udgment  by  default,  the  statute  should  be  strictly  followed.  Joffce  v.  Joyce, 
5  Gal.  449;  State  v.  Woodli^,  2  Cal.  241;  Rowley  v.  Howard,  23  Gal.  402. 

The  fact  that  the  property  in  dispute  is  claimed  by  the  plaintiff  aa  her  own, 
and  to  have  been  in  her  possession  at  the  time  of  the  seizure,  will  entitle  her 
to  make  this  attack  in  a  collateral  way  upon  the  judgments  of  the  seizing 
creditors.  It  is  no  concern  of  theirs  who  owns  the  property;  for,  unless  they 
have  valid  judgments  to  support  their  executions,  they  cannot  deprive  the 
plaintiff  of  her  possession,  There  was  an  objection  tak^n  by  the  plaintiff  to^ 
the  admissibility  in  evidence  of  the  deposition  of  Albert  Mead,  and  also  a 
general  exception  to  the  instructions  of  the  court  to  the  jury;  but,  as  neither 
of  them  were  urged  in  oral  argument  or  brief,  we  will  conclude  that  they 
have  been  abandoned  by  the  appellant.  The  judgment  of  tlie  lower  court  is 
hereby  reversed,  and  the  cause  remanded  for  a  new  trial  in  accordance  with 
the  opinions  herein  expressed;  respondent  paying  costs  of  appeal* 

McGoNNELL,  G.  J.,  and  Bach,  J.,  concur, 

(8  Mont.  214) 

Barber  t).  Briscoe. 
(Supreme  Court  of  Montana.    September  15, 1888.) 

1.  APPEAI/--REVnSW--PBE8UMFnONS. 

On  exceptions  from  an  order  directing  the  defendant  to  answer  within  three 
days  an  amended  complaint,  there  appearing  in  the  record  no  copy  of  the  original 
complaint,  and  In  the  hill  of  exceptions  no  statement  to  show  in  what  respect  the 
complaint  was  insuificient,  or  what  defects  were  to  be  cured  by  amendment,  it  will 
be  presumed  that  the  amendment  was  as  to  a  mere  matter  of  form,  and  should  be 
governed  by  Code  Civil  Proc.  Mont^  §  113,  allowing  no  delay  for  answeHng  such 
amendments, 'and  not  by  section  115,  allowing  service  and  10  days  for  answering 
amendments  to  the  substance  of  the  complaint. 

2.  Same — ^Waiver  of  Objections. 

One  who  reserves  exceptions  to  an  order  directing  him  to  answer  an  amended 
complaint  within  a  specified  time,  and  also  compiles  with  the  order,  thereby  waives 
the  right  of  exception. 
8.  Same— Matters  not  Apparent  of  Record— BiUi  of  Exceptions. 

A  ruling,  denying  a  motion  for  continuance,  though  such  ruling  is  deemed  ex- 
cepted to  by  Code  Civil  Proc.  Mont.  S  290,  wiU  not  be  reviewed,  unless  tdc  motion 
for  continuance  and  the  affidavit  in  support  thereof,  though  found  in  the  judgment 
roll,  are  incorporated  in  the  bill  of  exceptions,  properly  settled^nd  signed,  or  the 
evidence  is  presented  in  a  statement  on  appeal. 

Appeal  from  district  court,  Lewis  and  Glarke  county. 

Action  by  Samuel  J.  Barber  against  John  O.  Briscoe  on  a  promissory  note. 
Judgment  for  plaintiff,  and  defendant  appeals. 

S.  W,  Toole,  for  appellant.  A,  W.  Markley  and  Chumasers &  McCulcheon^ 
for  respondent. 

LiDDELL,  J.  This  is  a  suit  against  the  defendant  for  $1,750,  the  amount 
of  his  promissory  note  in  favor  of  tlie  plaintiff,  given  to  represent  the  pur- 
chase price  of  the  interests  of  S.  J.  Barber,  A.  T.  Higgins,  and  RoUert  Kir- 
cheval  in  the  "Blue  Jacket  Mine"  in  Wasliington  county,  Idaho;  and  was  to 
have  been  paid  at  the  First  National  Bank  of  St.  Paul,  Minn.  On  the  2d  of 
December  last,  the  plaintiff  having  with  leave  of  the  court  filed  an  amended 
complaint,  the  judge  made  an  oixier  directing  the  defendant  to  answer  on  the 
5Ui  of  the  same. month;  whereupon  the  latter  reserved  a  bill  of  exceptions  to 
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the  ruling  of  the  court,  but,  nevertheless,  complied  with  the  order  by  filing 
the  answer  as  required.  On  the  same  day  he  filed  his  motioti  and  afilidavit 
for  a  continuance,  which  being  overruled,  he  reserved  another  bill  of  excep- 
tions. The  defendant  offered  no  evidence  upon  the  trial  of  the  cause,  and, 
judgment  being  rendered  against  him,  he  appealed  the  case  to  this  court. 

Two  questions  are  presented  for  our  consideration:  First,  as  to  the  legality 
of  the  order  directing  the  defendant  to  answer;  and,  second,  the  correctness 
of  the  oixier  overruling  the  motion  for  a  continuance.  In  considering  the 
question  of  amendments  it  is  well  to  bear  in  mind  that  they  are  of  two  kinds, 
— one  of  substance,  and  the  other  of  form,  which  exists  in  the  very  nature  of 
things.  An  illustration  of  the  first  class  is  where  some  material  allegation 
has  been  left  out  of  the  original  complaint,  as,  for  instance,  in  a  suit  to  re- 
cover on  a  note  payable  at  a  certain  place,  the  failure  to  allege  presentation 
and  dishonor  at  the  place  of  payment;  or,  In  a  suit  to  recover  damages  for  a 
palicious  prosecution,  the  failure  to  allege  malice,  or  that  the  prosecution 
was  without  probable  cause,  or  that  it  had  been  terminated  in  favor  of  the 
plaintiff.  An  amendment  to  a  complaint  setting  forth  any  allegation  of  a 
material  fact,  proof  of  which  is  necessary  to  enable  the  plaintiff  to  recover,  is 
an  amendment  of  substance.  It  is  making  a  good  law  suit  out  of  nothing, 
and  is  tantamount  to  the  commencement  of  a  new  action.  Such  amended 
complaints  should  always  be  served,  and  the  legal  delay  of  10  days  allowed 
for  answering.  Code  Civil  Proc.  §  115.  But  where  the  amendment  is  merely 
formal,  such,  for  instance,  as  to  correct  a  clerical  error,  tlie  name  of  the 
court,  a  party,  or  a  date^  it  need  not  be  served  or  any  delay  allowed  for  an- 
swering. Id.  §  113.  On  examihing  the  record  in  this  case,  we  find  no  copy 
of  the  original  complaint,  nor  any  statement  in  the  bill  of  exceptions,  to  show 
in  what  respect  it  was  iiisulficient,  or  what  defects  were  intended  to  be  cvred 
by  the  amended  complaint.  Under  the  circumstances,  we  are  justified  in 
concluding  that  the  amendment  was  as  to  a  mere  matter  of  form,  and  there- 
fore that  the  ruling  of  the  judge  a  quo  was  correct.  Clearly,  if  the  amend- 
ment had  been  of  substance,  or  to  include  sonie  material  averment,  and  with- 
out proof  of  whidh  the  plaintiff  could  not  make  out  his  case,  the  defendant 
was  entitled  to  service,  and  the  legal  delays  for  answering;  and  no  default 
could  have  been  properly  entered  against  him  before  service',  or  the  expira- 
tion of  such  time.  lie  was  fully  protected  in  his  rights.  Id.  §  452;  Burt  v. 
Sciantom,  1  Cal.  416;  Joyce  v.  Joyce,  5  Cal.  449.  But,  instead  of  st«inding 
upon  his  legal  rights,  the  defendant  chose  to  answer,  and  in  so  doing  he 
abandoned  his  advantages,  and  thereby  waived  whatever  rights  he  had  re- 
served by  bill  of  exceptions  to  inquire  into  the  legality  of  the  order  complained 
qt.  Manifestly,  after  answering  fully  and  completely,  it  would  be  too  late  to 
complain  that  there  was  neither  service  of  the  amended  complaint,  nor  time 
enough  allowed  for  answering.  It  has  been  uniformly  held  that  appearance, 
except  for  the  purpose  of  objecting  to  the  summons  or  service  thereof,  cures 
all  defects  or  irregularities  in  the  process  as  well  as  want  of  service.  2  Estee, 
Pi.  4&  Pr.  (2d  £d.)  p.  645,  §  2,  and  authorities  there  cited.  So,  also,  is  it  a 
rule  of  practice  well  settled  that,  where  one  complies  with  a  judgment  of  the 
court  sustaining  or  overruling  a  demurrer,  be  thereby  waives  the  benefit  of 
the  exception  to  the  ruling.  Perkins  v.  Davis,  2  Mont.  474;  Collier  v.  Eitiin^ 
3  Mont.  142;  Francisco  v.  Benepe.  6  Mont.  243,  11  Pac.  Rep.  637.  Nor  is 
there  any  real  distinction  between  the  case  of  a  defendant  who  answers  under 
an  order  of  the  court,  to  which  he  excepted,  and  that  of  a  party,  who  elects, 
or  amends  his  complaint  in  conformity  to  a  ruling  of  the  court  sustaining  a 
demurrer.  If  there  is,  it  is  a  distinction  without  a  difference.  But  counsel 
for  defendant  insists  that  by  answering  he  has  not  loj$t  the  benefit  of  his  ex- 
ception to  the  order;  and  he  assimilates  the  case  to  that  where  the  defendant 
1ms  either  pleaded  to  the  jurisdiction,  or  the  sufticiency  of  the  summons  or  serv- 
ice, and  answered  after  the  plea  was  overruled.    To  support  this  view  be 
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cites  us  to  two  cases:  Barkness  v.  ffyde,  98  U.  S.  479,  and  BlcMk  v.  Clen- 
denin,  3  Mont.  49.  In  the  former  case  the  defendant  lived  and  was  served 
out  of  the  territorial  jurisdiction  of  the  court,  and  in  the  latter  case  there  was 
no  service  of  summons.  Whenever  a  person  who  is  entitled  to  plead  to  the 
jurisdiction  appears  for  any  other  purpose  than  to  except  or  demur  to  the  ju- 
risdiction of  the  court  before  which  he  is  sued,  he  thereby  waives  the  benefit 
of  this  plea,  which  is  personal,  and,  so  to  speak,  voluntarily  submits  himself 
to  the  judgment  of  the  court.  But  when  he  appears  for  the  sole  purpose  of 
interposing  his  plea  to  the  jurisdiction,  although  overruled,  he  is  not  deemed 
to  have  waived  it;  for  if,  on  appeal,  it  appears  that  the  lower  court  never  had 
any  original  jurisdiction,  it  was  without  authority  to  make  any  order  in  the 
case.  When  the  defendant  refused  or  declined  to  submit  himself  to  the  juris- 
diction of  the  court,  everything  done  aftei-  that  was  coram  nonjudice  unless 
it  was  an  order  or  judgment  of  dismissal.  The  cases  relied  on  by  defendant 
support  this  principle,  for  in  each  instance  the  defendant  appeared  first  for 
the  sole  purpose  of  excepting  to  the  jurisdiction;  one  of  them  because  he 
lived  out  of  the  jurisdiction  of  the  court,  and  the  other  for  the  reason  that  he 
had  not  been  summoned  as  the  law  directed,  and  the  court  was  therefore 
without  jurisdiction.  And  in  this  connection  it  must  not  be  forgotten  that 
the  bill  of  exceptions  under  consideration  is  not  taken  to  a  defective  service 
of  summons,  or  a  want  of  service  of  the  amended  complaint,  but  merely  to 
an  order  directing  the  defendant  to  answer  an  amended  complaint  within  a 
specified  time;  and,  as  heretofore  stated,  on  account  of  defects  in  the  tmn- 
script,  we  find  ourselves  unable  to  examine  into  the  correctness  of  that  rul- 
ing, which  must  stand. 

This  brings  us  to  the  consideration  of  the  motion  for  a  continuance,  which, 
under  section  290  of  the  Code  of  Civil  Procedure,  >s  an  order  or  ruling  which 
the  law  deems  excepted  to.  We  find  that  the  transcript  before  us  embraces 
the  amended  complaint,  the  bill  of  exceptions  taken  to  the  order  directing  the 
defendant  to  answer,  the  answer,  the  aflidavit  for  the  continuance,  the  min-' 
utes  of  the  court,  showing  the  order  overruling  the  motion,  and  the  clerk's 
note  that  defendant  excepts,  the  replication,  the  verdict,  the  judgment,  and 
notice  of  appeal,  with  undertaking.  The  judgment  roll  contains  no  formal 
bill  of  exceptions  to  the  order  overruling  the  motion  for  continuance;  and,  un- 
less we  are  to  consider  the  affidavit  as  a  part  of  the  judgment  roll,  there  is 
nothing  before  the  court  for  review  on  this  point.  Section  290  of  the  Code  of 
Civil  Procedure  declares  and  specifies  that  a  verdict,  and  certain  decisions, 
orders,  and  rulings,  are  deemed  to  have  been  excepted  to;  and  among  them  is 
an  or<Jpr  for  a  continuance.  It  is  a* literal  copy  of  section  647  of  the  Code  of 
Civil  Procedure  of  California;  but  its  object  or  purpose  is  not  very  plain,  un- 
less we  accept  the  reason  given  by  the  compilers  of  tiiat  Code,  who  stated  in 
their  note  that  these  "orders,  decisions,  rulings,  and  verdict  might  be  ren- 
dered or  had  in  the  absence  of  the  losing  pai-ty;  and  for  his  protection  the  ex^ 
ception  was  reserved  by  operation  of  law:"  Code  commissioners'  note.  Code 
Civil  Proc.  Cal.  §  t>17.  The  mere  fact  that  the  law  has  reserved  an  exception 
will  not  avail  a  party  any  more  than  if  he  had  not  excepted,  unless  the  grounds 
and  reasons,  witn  so  much  of  the  evidence  as  js  necessary  to  explain  the  point, 
be  embodied  in  a  bill  of  exceptions,  properly  settled  and  signed,  as  is  required 
by  Code  Civil  Proc.  §§  291,  292.  When  we  come  to  examine  the  matters 
which  are  deemed  excepted  to,  it  will  be  seen  that  there  are  two  kinds, — 
those  orders,  decrees,  and  rulir^gs  which  appear  upon  the  face  of  the  pleadings; 
and  the  other  is  of  that  class  where  the  decision,  order,  or  ruling  is  based  upon 
evidence  dehors  the  pleadings.  We  have  two  lines  of  authorities  in  our  re- 
ports, apparently  irreconcilable,  but  founded  upon  the  distinction  above  stated, 
perfectly  in  accord  with  the  strict  letter  of  the  statute,  and  in  conformity 
with  the  California  authorities  on  the  same  subject.  The  second  paragraph  of 
section  306  of  the  Code  of  Civil  Procedure  defines  what  shall  constitute  the 
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judgment  roll,  specifying  the  summons,  pleadings,  verdict,  or  dmling  of  the 
court,  commissioner,  or  referee,  all  bills  of  exception  taken  and  filed  in  said 
action,  and  copies  of  orders  sustaining  or  overruling  demurrers ;  while  section 
83  defines  the  only  pleadings  on  the  part  of  the  plaintiff  and  defendant  to  be 
the  complaint,  answer,  replication,  and  demurrer,  accorded  alike  to  each  of 
them. 

Bearing  these  facts  in  mind,  we  will  proceed  to  examine  the  decisions  illus- 
trating the  distinction  stated.  In  the  case  of  Dodson  v.  Nevitt,  5  Mont.  520, 
6  Pac.  Rep.  358,  the  plaintiff  moved  to  strike  out  a  counter-claim  set  forth  in 
the  defendant's  answer;  and.  being  sustained  on  appeal,  this  court  said:  ''The 
motion  was  in  effect  a  demurrer  to  the  counter-claim,  for  the  reason  that  it 
did  not  constitute  a  cause  of  action  against  respondent,  and,  like  a  demurrer, 
when  overruled  or  sustained,  will  be  deemed  excepted  to  without  a  formal 
bill  of  exceptions,  and  the  questions  presented  come  properly  before  the  court 
on  appeal  from  the  judgment."  Again,  in  Power  v.  Oum,  6  Mont.  5,  9  Pac. 
Rep.  575,  in  reviewing  an  order  denying  a  motion  for  a  judgment  on  the  plead- 
ings, this  court  held  that  it  was  a  matter  deemed  excepted  to  without  a  formal 
bill  of  exceptions,  because  it  was  "a  demurrer  to  a  pleading  on  the  ground 
of  insufficiency,  and  a  motion  in  so  far  as  it  is  an  application  for  an  order  for 
judgment  in  consequence  of  such  defects."  From  these  cases  it  appears  that 
when  the  order,  decision,  ruling,  or  other  matter,  deemed  excepted  to  by  law, 
is  apparent  upon  the  face  of  the  pleadings,  no  formal  bill  of  exceptions  is  nec- 
essary in  order  to  have  the  ruling  reviewed,  on  an  appeal  based  upon  the  judg- 
ment toll.  Mining  Co.  v.  Weinstein,  17  Pac.  Rep.  108;  Jones  v.  City  of  Pet- 
cduma,  36  Cal.  230;  Smith  v.  Lawrence,  38  Cal.  28.  Under  section  83,  Code 
Civil.  Proc,  demurrers  are  embraced  in  the  term  ''pleadings,"  as  used  in  the 
second  paragraph  of  section  306  of  tlje  Code  of  Civil  Procedure,  and  properly 
constitute  a  part  of  the  j  udgmeut  roll.  Hence  in  such  cases  we  have  everything 
before  us  on  appeal  which  the  judge  a  qtto  had  when  he  made  his  ruling  on 
the  demurrer. 

The  other  line  of  decisions  to  which  we  referred  begins  with  Noteware  v. 
Steitia,  1  Mont.  314;  which  was  tried  on  an  agreed  state  of  facts,  resulting 
in  a  judgment  of  nonsuit,  from  which  the  plaintiff  appealed.  But,  the  lower 
court  having  tried  the  case  on  evidence  in  the  form  of  the  agreed  statement, 
which  was  included  in  the  transcript,  the  appellate  court  refused  to  consider 
the  evidence,  because  it  formed  no  part  of  the  judgment  roll,  and  could  only 
be  brought  before  that  court  by  having  it  included  in  a  statement  on  appeal, 
or  in  a  formal  bill  of  exceptions,  or  by  having  the  judge  who  tried  the  case 
certify  that  the  statement  was  used  upon  the  trial  before  him.  To  the  same 
effect  is  Kleimchmidt  v.  MoAndrewa,  4  Mont.  27, 5  Pac.  Rep.  281,  which  was 
also  an  appeal  from  a  judgment  of  nonsuit,  rendered  upon  evidence,  and  to 
which  ruling  the  plaintiff  excepted,  and  drew  a  bill,  which  was  signed  by  the 
judge,  but  did  not  include  in  it  the  evidence  upon  which  the  court  acted.  Al- 
though the  evidence  was  found  in  the  transcript,  the  supreme  court  refused 
to  consider  it,  because,  in  the  language  of  the  ofiinion,  it  was  "not  expressly 
made  a  part  of,  nor  expressly  staled  in,  any  bill  of  exceptions."  Again,  in 
Rooney  v.  Tong,  found  in  t^e  same  volume,  on  page  597, 2  Pac.  Rep.  312,  this 
court  said:  "The  motion  for  a  iionsuit  was  granted,  and  an  exception  noted, 
but  no  bill  of  exceptions  was  filed,  and,  if  there  had  been,  it  would  have  pre- 
sented no  question  to  be  tried,  unless  it  contained  a  statement  of  the  testi- 
mony. While  the  order  or  decision  on  the  cases  just  considered  were  in  them- 
selves appealable,  they  are  also  of  that  nature  which  by  section  290,  Code  Civil 
Proc,  are  deemed  excepted  to.  The  case  of  Sherman  v.  Higgins,  decided  by 
this  court  at  the  January  term,  and  reported  on  page  561,  17  Pac\  Rep.,  is  in 
line  with  the  above  cases,  and  is  directly  in  point  on  the  question  under  con- 
siderution.  It  was  an  appeal  from  the  judgment,  and,  among  other  questions 
presented  lor  review,  the  correctness  of  a  ruling  of  the  lower  court  in  refus- 
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ing  a  continuance.  MgLeary,  J.,  as  the  organ  of  the  court,  held  "that  the 
affidavit  of  counsel  on  his  application  for  continuance,  although  inserted  in 
the  transcript,  has  no  proper  place  there,  because  it  is  neither  embodied  In  a 
bill  of  exceptions  nor  a  statement;  hence  it  Ciinnot  be  considered  an  appeal 
from  the  judgement;"  citing  numerous  authorities  in  support  thereof.  Wlier- 
ever  the  ruhng  of  the  court  was  based  upon  evidence,  it  makes  no  difference 
whether  the  exception  is  taken  in  person  or  by  operation  of  law.  In  order  to 
be  available  it  must  be  reduced  to  writing,  settled  and  signed  according  to 
law,  within  the  statutory  time.  Nash  v.  HarriSt  hi  Cal.  242.  Alter  a  care- 
ful examination  of  authorities,  we  have  found  no  case,  in  whicU  the  court,  on 
an  .appeal  from  a  judgment  based  upon  the  judgment  roll,  has  ever  considered 
a  question  which  involved  evidence  or  any  matter  dehors  the  pleiuiings  and 
judgment  roll,  unless  the  same  had  been  presented  either  in  a  statement  of 
the  case  on  appeal,  a  bill  of  exceptions,  settled  and  signed  as  required  by  sec- 
tions 291  and  292  of  the  Code  of  Civil  Procedure,  or  else  when  the  papers  used 
upon  the  bearing  on  an  appealable  order,  as  in  the  case  otPieper  v.  Land  Co,, 
56  Cal.  173.  Hence  we  conclude  that,  although  the  ruling  denying  the  motion 
for  continuance  (which  is  a  non-appealable  order)  is  excepted  to  by  operation 
of  law,  neither  tlie  motion,  nor  the  affidavit  in  support  thereof;  found  in  the 
judgment  roll,  will  be  considered,  unless  incorporated  in  a  bill  of  exceptions, 
settled  and  signed  according  to  law,  or  the  evidence  is  presented  in  a  state- 
ment on  appeal.  In  the  case  of  Kleinschmidt  v.  Mc Andrews ,  4  Mont.  221,  2 
Pac.  Hep.  286,  the  motion  for  a  nonsuit  included  the  evidence;  but,  when  the 
matter  was  pressed  upon  the  attention  of  the  court,  they  held  very  properly 
that  the  motion  was  no  part  of  the  judgment  roll ;  and  in  view  of  this  author- 
ity we  must  hold  that  a  motion  for  a  continuance,  embodied  in  an  atfidavit  set- 
ting forth  the  facts  in  support  thereof,  is  not  a  part  of  the  judgment  roll,  and 
cannot  be  considered  by  this  court  on  appeal,  unless  brought  before  us  in  one 
of  the  methods  pointed  out  by  law.  Noii  constat  that  the  affidavit  in  this  in- 
stance embraced  all  the  grounds  upon  which  the  judge  ruled,  but  by  pursuing 
the  modes  pointed  out  by  law  for  bringing  questions  of  fact  before  this  court 
on  appeal  the  rights  of  all  parties  are  protected.  The  appellate  court  cannot 
take  judicial  cognizimce  of  proceedings  in  the  lower  court,  and  can  know  noth- 
ing of  what  transpires  there,  except  from  the  record  or  transcript  in  the  case, 
certified  according  to  law.  Therefore  the  necessity  for  a  strict  compliance 
with  the  practice  in  this  regard.  There  being  no  error  in  the  judgment  ap- 
pealed from,  it  is  affirmed,  with  costs. 

De  Wolfe  and  Bach,  JJ.,  concur. 

(8   Mont.  157) 

Territory  v.  Stanton. 
{SuTyreme  Cmirt  of  Montana.    September  15,  18S8.) 
Appeal  from  district  court.  Deer  Lodge  county;  De  Wolfe,  Judge. 
IV.  IS.  Cullen,  Atty.  Gen.,  for  the  Territory. 

Bach,  J.  The  appeal  is  taken  by  the  appellant  from  the  judgment  and 
from  an  order  denying  the  motion  for  a  new  trial.  There  is  no  brief  liled  on 
either  side.  I  have  carefully  examined  tlie  record  in  this  case,  and  tiud  no 
error;  and  1  do  not  wish  to  establish  a  precedent  for  the  future  guidance  of 
this  court,  or  one  to  be  overruled  in  the  future,  wliere  the  attention  of  the 
court  is  not  called  to  any  error  or  to  any  authority.  For  this  reason  the  judg- 
ment and  order  appealed  from  will  be  affirmed,  without  further  reasons. 

McCoNNELL,  C.  J.,  and  Liddell,  J.,  concur. 
v.l9p.nu.l7— 38 
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(8  Mont  163) 

Territory  v,  Cummins. 
(Supreme  Court  of  Montana.    September  15, 1888.) 
Appeal  from  district  court,  Lewis  and  Clarke  county;  McConnell,  Judge. 
Atiy.  Oen.  W,  E.  Cullen,  for  tlie  Territory.  Francis  Adkinson,  for  defend- 
ant. 

Bach,  J.  The  appeal  in  this  case  is  taken  by  the  territory.  No  brief  has 
been  filed  by  either  party,  and  tlie  attorney  general  has  stated  in  open  court 
that  he  finds  no  merit  in  the  appeal.  In  view  of  the  fact  that  an  opinion  or 
decision  rendered  in  this  court  upon  such  conditions  would  scarcely  be  consid- 
ered of  any  value  as  a  precedent,  even  within  our  own  jurisdiction,  the  judg- 
ment will  be  affirmed,  without  any  further  reason  assigned  therefor.  The 
judgment  is  affirmed. 

De  Wolfe  and  Liddell,  JJ.,  concur. 

(8  Mont  146) 

Territory  t?.  Povlier  et  al. 
{Supreme  Court  of  Morvtana.    September  15, 1888.) 

FOBGERT— IlTOICTMENT— DUPLICITT. 

Under  the  Montana  Rtatute  declaring  that  forgery  may  be  commit  led  by  falsely 
uttering  and  publishing,  as  well  as  by  falsely  making  and  forging,  an  indictment 
charging  the  crime  in  separate  counts — the  first  by  falsely  making  and  forging;  the 
second  by  falsely  uttering  and  publishing— is  bad  for  duplicity,  when  there  is  noth 
ing  in  the  second  count  to  show  that  the  instrument  there  set  out  is  the  same  as  the 
one  declared  on  in  the  first  count. 

Appeal  from  district  court,  Lewis  and  Clarke  county;  McCJonnell,  Judge. 
Joseph  Poulier  and  Prank  Dauteuil  were  indicted  for  forgery.  A  demurrer 
to  the  indictment  was  sustained,  and  the  territory  appeals. 
Atty.  Gen,  W.  E,  CiUlen,  for  appellant      Carter  &  Clayherg,  for  appellees. 

Bach,  J.  The  statute  of  this  territory  defining  "forgery"  and  the  acts 
that  constitute  it,  declares  that  such  crime  may  be  committed  by  falsely  utter- 
ing and  publishing,  as  well  as  by  falsely  making  and  forging.  These  are  sep- 
arate means  by  which  the  crime  can  be  committed;  and,  when  each  of  the 
acts  is  connected  with  the  same  instrument,  an  indictment  charging  the 
crime  in  separate  counts, — the  first  by  falsely  making  and  forging;  the  second 
by  falsely  uttering  and  publishing, — is  not  subject  to  demurrer  because  of  du- 
plicity; for  only  one  offense  is  charged,  to- wit,  the  crime  of  forging  as  to  one 
and  the  same  instrument.  Where  the  statute  declares  an  act  unlawful  when 
perpetrated  in  any  one  or  all  of  several  modes,  an  indictment  may  charge  the 
act  in  separate  counts,  basing  each  count  upon  the  different  modes  specified; 
the  indictment  may  contain  in  one  count  an  enumeration  of  all  the  different 
modes  or  means  by  which  the  crime  may  be  committed.  Thus,  m  Com,  v. 
Broion,  14  Gray,  419,  the  defendant  was  Charged  in  one  count  of  an  indict- 
ment of  procuring  a  miscarriage  by  administering  ergot,  and  also  by  using  an 
instrument  for  that  purpose;  and  it  was  held  that  the  indictment  was  not  ob- 
jectionable upon  the  ground  of  duplicity.  That  forgery  may  be  charged  in 
separate  counts,  each  based  upon  the  different  modes  of  committing  the  crime 
as  specified  in  the  statute,  is  maintained  by  the  following  authorities  from 
California:  People  v.  Frank,  28  Cal.  513;  People  v.  Tomlinaon,  35  CaL  503; 
People  V.  De  La  Guerra,  31  Cal.  461;  People  v.  Shotwell,  27  Cal.  400.  But 
the  separate  counts  must  directly,  and  not  inferentially,  refer  to  the  same  in- 
strument.  In  this  case  there  is  nothing  in  the  second  count  to  show  that  the 
instrument  there  set  out  and  declared  to  have  been  falsely  uttered  by  defend- 
ant is  the  same  instrument  as  that  which  is  declared  upon  in  the  first  count. 
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It  may  be  that  they  are  separate  instruments.  If  so,  then  the  indictment  is 
clearly  bad  for  duplicity.  We  cannot  infer  that  the  two  instruments  are  in 
fact  but  one,  merely  because  they  contain  the  same  words,  figures,  and  dates. 
See  People  v.  8hottvell,  27  Cal.  400.  See,  also,  People  v.  Thompson,  28  CaU 
215.  The  judgment  of  the  court  below  sustaining  the  demurrer  to  the  indict- 
ment is  atfirm^. 

I)s  WoLF£  and  Ltddbll,  JJ.»  concur. 

(8  Mont.  151)      . 


TekUITORY  V.  MOONEY. 

(Supreme  Court  of  Montana.    September  15, 1888.) 

Criuinai.  Law— AppBAii— Failubb  to  Assign  Errobs. 

On  an  appeal  in  a  criminal  case,  where  no  errors  are  assigned,  and  there  is  no 
brief  nor  argument,  and  no  error  appears  from  the  record,  the  judgment  will  be  af- 
firmed. 

Appeal  from  district  court.  Deer  Lodge  county;  De  Wolfe,  Judge. 
Indictment  of  George  Mooney  for  embezzlement.  Defendant  was  convicted, 
and  appeals. 

W,  E,  Cullen,  Atty.  Gen.,  for  respondent. 

LiDDELL,  J.  The  defendant  was  tried  and  convicted  of  the  crime  of  em- 
bezzlement on  the  20th  of  December  last,  and  thereupon  moved  the  court  for 
a  new  trial  for  the  reason  that  the  verdict  was  contrary  to  the  law  and 
evidence,  and  on  the  f urtlier  ground  of  newly-discovered  evidence  material 
to  tiie  defense.  This  motion  being  denied,  and  the  accused  sentenced,  he  ap- 
peals from  the  judgment,  and  we  are  now  called  upon  to  review  the  rulings 
complained  of .  The  court  has  not  liad  the  benefit  of  brief  or  oral  argument 
from  either  side;  and  we  here  desire  to  express  our  disapproval  of  the  practice 
of  appealing  criminal  cases  to  this  court,  and  then  neglecting  to  comply  with 
the  rule  which  requires  a  statement  of  points  and  auttioiities  relied  on  for  ap- 
pellant. Much  labor  and  time  will  be  saved  to  the  court  by  observing  this 
rule.  Our  attention  not  being  called  to  any  error  relied  on  by  the  defendant 
for  reversal,  we  have  carefully  examined  the  record,  and  find  the  rulings  of 
the  trial  judge  were  correct,  and  in  accordance  with  the  law.  in  every  respect. 
The  indictment  is  perfectly  good,  the  verdict  is  completely  responsive  to  the 
evidence,  and  we  are  satisded  that  the  defendant  has  had  a  fair  and  impartial 
trial.     The  judgment  of  the  lower  court  is  atHrmed. 

MvjConnell,  0.  J.,  and  Bach,  J.,  concur. 

(8   Mont.  110)  „ 

Territory  v,  Rowand. 
(Supreme  Court  of  Montana,    September  16, 1888.) 

L  Criminai*  Law— Objections  to  Evidence  and  Instruotions— New  Triai^ 

On  a  trial  for  murder,  where  the  tndictineiit  charees  an  intent  to  kill  deceased, 
and  the  proof  shows  that  defendant  intended  to  kill  another  person,  and  not  de- 
ceased, an  objection  that  there  was  a  variance,  and  that  the  charge  of  the  court 
that  if  the  jury  believed  the  evidence  they  might  find  defendant  guilty  of  murder, 
was  error,  comes  too  late  in  a  motion  for  a  new  trial.    Bach,  J.,  dissenting. 

8^  Homicide — Evidence— Burden  op  Proof. 

A  charge  in  the  words  of  Crim.  Prac.  Act  Mont.  §  40,  that,  the  killing  being 
proved,  the  burden  of  proving  circumstances  of  mitigation  devolves  on  defendant, 
is  not  error.! 

Appeal  from  district  court.  Deer  Lodge  county;  De  Wolfe,  Judge. 

'See  the  note  to  Territory  v.  Man  ton,  (Mont.)  ante.  387,  cited  in  opinion,  as  to  the 
burden  of  proof  in  trials  for  homicide.  See,  also,  Phillips  v.  State,  (Tex.)  9  S.  W.  Rep. 
667. 
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Indictment  of  John  A.  BoM^and  for  killing  Joseph  Bnsslere.  Defendant  was 
convicted,  whereupon  he  appeals.  Crim.  Prac.  Act  Mont.  §  40,  provides 
that,  the  killing  being  proved,  the  burden  of  proving  circumstances  of  miti- 
gation devolves  on  defendant. 

IV.  r.  PembertoTi  and  E.  W.  Toole,  for  appellant.  W.  E.  Cullen,  Attv. 
Gen.,  for  respjndent. 

McCoNNELL,  C.  J.  The  appeluju  was  convicted  at  the  April  terra,  1888, 
of  the  district  court  of  Deer  I^ge  county,  of  murder  in  the  second  degree, 
for  killing  Joseph  Jiussiere,  and  sentenced  to  imprisonment  for  life.  Motion 
for  a  new  trial,  which  was  overruled,  and  an  appeal  taken  to  this  courl. 
There  are  two  grounds  of  error  relied  on  for  reversal:  (1)  A  variance  be- 
tween the  indictment  and  the  proof,  and  error  in  tlie  instruction  of  the  court 
to  ttie  jury  upon  this  point  (2)  Errors  in  the  instructions  to  the  jury  in  other 
particulars. 

1.  The  defendant  is  charged  with  a  willful,  premeditated,  and  deliberate 
assault  with  intent  to  kill  the  deceased,  Joseph  Bussiere,  and  that  he  did  will- 
fully, premeditately,  deliberately,  and  of  his  malice  aforethought,  kill  him. 
In  other  words,  the  deadly  intent  is  charged  to  have  been  entertained  by  the 
defendant  towards  the  deceased.  But  it  is  insisted  that  the  whole  scope  of 
the  proof  shows  conclusively  that  he  intended  to  kill  one  Peter  Martin,  and 
that  the  killing  of  deceased  was  purely  unintentional.  We  observe  that  the 
indictment  does  charge  that  the  assault  was  made  upon  the  deceased  with  the 
intent  to  murder  him;  and  it  is  conceded  that  the  proof  shows  that  the  defend- 
ant intended  to  kill  one  Peter  Martin,  and  that  the  killing  of  the  deceased  was 
unintentional.  In  order  the  better  to  understand  the  application  of  the  princi- 
ples of  law,  which  we  think  govern  this  subject,  we  will  first  give  a  condensed 
statement  of  the  evidence  touching  the  question  of  the  intent  of  the  defendant. 
The  witness,  Peter  Martin,  who  was  Ihe  keeper  of  the  Brach  Mint  saloon,  in  the 
city  of  Butte,  where  the  killing  took  place,  testifit  d  that  it  was  about  10  o'clock 
in  the  night  when  the  defendant  came  to  his  saloon  with  another  party,  and 
ordered  two  drinks,  and,  after  taking  the  drinks,  told  Martin  to  charge  them. 
This  Martin  refused  to  do;  whereupon  he  said,  "If  you  don't  charge  them  to 
me,  charge  them  to  yourself."  The  witness,  in  substance,  ordered  him  out  of 
his  house,  to  which  the  defendant  said,  "All  right,"  and  walked  out.  He 
came  back  again  in  about  lialf  an  hour,  and  found  the  witness  and  deceased 
alone  in  the  saloon.  Defendant  felt  in  his  pocket,  as  if  looking  for  some 
money,  but  hnally  said,  "I  ain't  got  none.*'  When  he  started  to  say  some- 
thing else,  witness  told  him  that  he  did  not  want  him  in  there,  and  came  from 
behind  the  co. inter,  took  hold  of  him,  and  cunducted  him  out  of  the  house, 
the  defendant  j:oing  without  resistance;  but,  as  he  got  to  the  door,  commenced 
to  use  abusive  language  to  witness,  who  went  back  behind  the  counter,  and 
got  a  police  whistle,  to  call  a  policeman'to  come  and  arrest  him.  The  whistle 
could  not  be  blown  very  loud,  and  witness  went  to  the  door,  which  was  ajar 
some  three  or  four  inches,  and  opened  it  wider  for  the  purpose  of  blowing  the 
whistle  for  the  policeman,  when  he  found  defendant  standing  close  to  the 
door  with  pistol  in  hand.  Defendant  Imme  J  lately  Hred,  the  ball  graziug  ttie 
arm  of  witness,  an<l  entering  the  back  of  deceased,  inflicting  a  wound  of  which 
he  died  in  some  three  or  four  hours.  The  witness  also  stated  that  deceased 
had  not  said  a  word  to  defendant,  and,  so  far  as  he  knew,  never  had  any 
trouble  of  any  kind  with  the  defendant.  Witness  also  testified  that  he  told 
the  defendant  when  he  ordered  him  out  that  he  was  no  gentleman,  and  he  did 
not  want  him  in  there.  The  witness  Jordan,  who  was  a  policeman,  and  ar- 
rested the  prisoner  in  a  few  minutes  after  the  killing,  testified  that  when  lie 
arrested  him  he  said,  "I  hit  the  wrong  man,  and  have  a  notion^ to  go  back  and 
kill  the  ottier  son  of  a  bitch;"  and  further,  when  he  was  trying  to  take  the  pii9- 
tol  from  him,  the  witness  remarked,  "John,  you  had  better  let  me  have  that 
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gun,"  anci  he  replied,  **I  will,'*  and  then  said,  "No,  I  won't;  I  am  going 
back  to  kill  the  other  man."  He  was  then  about  25  fef^t  from  Martin's  saloon. 
The  witness  William  Rutledge  testifled  that  he  was  passing  the  door  of 
Martin's  saloon,  and,  looking  in,  as  the  door  was  ajar,  saw  defendant  backing 
out,  and  as  he  got  out  he  whipped  out  a  pistol  from  his  pants,  and  threw  it 

across  his  hands,  and  remarked,  **Come  out  of  there,  g d  d m  you,  and 

I  will  fix  you."  Witness  then  left,  and  went  to  another  saloon  near  by,  where, 
in  a  short  time,  be  heard  the  shot  fired.  He  stepped  out  upon  the  street  at  once, 
and  saw  the  defendant  put  up  his  pistol,  nnd  walk  up  the  pavement  about  20 
feet,  and  immediately  return  to  the  front  of  Martin's  saloon,  and  pull  his  re- 
volver out  Hgain.  The  witness  R.  £.  Haislop  testified  tiiat  he  was  the  first 
man  who  got  to  the  defendant  alter  the  shooting,  and,  in  answer  to  the  ques- 
tion, "What  is  the  matter  with  you?"  he  replied.  "Well,  1  won't  let  any  son 
of  a  bitch  abuse  me."  The  witness  W.  P.  Emory  testified  that  the  defendant 
came  to  him,  and  wanted  him  to  go  into  a  pawnbroker's  shop  and  redeem  a 
pistol  for  him.  He  did  so,  but  refused  to  let  him  have  it  that  night,  as  he 
said,  "I  will  fix  that  son  of  a  bitch  to-night."  The  pawnbroker's  shop  was 
only  about  250 or  800  feet  from  Martinis  saloon,  and  the  proof  showed  that  he 
obtained  the  pistol  on  that  occasion  fi'om  the  pawnbroker.  The  witness  C. 
C.  Rhodes  testified  that  he  was  crossing  the  street  in  front  of  Martin's  saloon. 
8aw  the  defendant  standing  about  two  feet  from  the  edge  of  the  sidewalk, 
and  Martin  in  the  dour,  when  defendant  said,  "Come  outside;  I  don't  allow 
any  son  of  a  bitch  to  abuse  me,"  and  immediately  fired,  and  Martin  jumped 
to  one  side  of  the  door.  The  witness  £.  Hirbour  testified  that  he  heard,  a 
short  time  before  the  killing,  and  the  same  night,  the  defendant  say  to  one 
Max  Lelande  that  the  one  who  kept  the  Brach  Mint  saloon  was  a  damn  son 
of  a  bitch;  and,  when  they  were  about  to  take  a  gUiss  of  beer  together,  de- 
fendant said,  "  Before  I  take  that  beer  he  will  have  to  take  back  what  he  said." 
The  whole  of  this  testimony  bears  directly  upon  the  questions  of  the  motive 
and  intent  of  the  defendant  in  doing  the  shooting,  and  shows  conclusively 
that  he  was  very  hostile  towards  Martin,  and  that  the  effort  and  intention 
was  to  kill  him,  and  not  the  deceased.  But  the  whole  of  it  was  admitted 
without  objection  upon  the  part  of  the  counsel  for  defendant;  nor  was  the 
court  ever  asked  to  withdraw  it  from  the  jury.  No  motion  was  ever  made  to 
instruct  the  JU17  to  return  a  verdict  of  acxiuittal  because  tht^re  was  no  evidence 
to  sustain  the  charge  of  intent  to  murder  the  deceased.  Nor  was  there  any 
motion  made  to  arrest  the  judgment,  after  verdict,  for  the  sume  reason.  No 
attention  was  paid  to  it  at  all  uutil  the  motion  for  a  new  trial  was  made;  and 
then  advantage  was  sought  to  be  taken  of  it  because  instruction  8  cliarged 
that,  if  the  assault  was  made  upon  Martin  with  intent  to  murder  him,  but 
deceased  was  unintentionally  killed  instead,  then  they  should  convict  the  de- 
fendant. This  instruction  is  as  follows,  to-wit:  "If  you  believe  from  the 
evidence  beyond  a  reasonable  doubt  that  the  defendant,  John  A.  Rowand,  at 
the  time  when,  and  at  the  place  where,  he  is  charged  in  the  indictment,  to 
have  killed  Joseph  Bussiere,  did,  with  malice  aforethought,  willfuDy,  delib- 
erately, premedi lately,  and  feloniously  shoot  at  Peter  Martin,  mentioned  in 
the  evidence,  with  the  intent  then  and  there  to  hill  said  Martin,  and  wliile  so 
engaged  did  kill  the  deceased,  Joseph  Bussiere,  then  you  will  find  the  defend- 
ant guilty  of  murder  in  the  first  degree."  It  is  not  contended  that  this  in- 
struction is  not  the  law.  ISee  1  Bish.  Crim.  Law.  (4th  Ed.)  §  412.  Nor  can 
it  be  insisted  that  it  was  not  appropriately  given  under  the  evidence  intro- 
duced. That  there  was  a  variance  between  the  indittment  upon  the  question 
of  the  deadly  intent,  and  all  the  evidence  touching  that  matter,  there  can  be 
no  doubt.  The  indictment  charges  that  the  intent  was  to  kill  the  decease<i, 
while  all  the  prOof  shows  that  it  was  to  kill  Peter  Martin.  Much  of  the  evi- 
dence upon  this  point  was  direct  and  unmistakable;  for  example,  when  the 
defendant  said  to  the  policeman  who  arrested  him,  that  he  had  killed  the 
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wrong  man,  and  he  was  going  back  to  kill  that  other  man.  Upon  objection 
this  was  clearly  inadmissible;  but  it  is  not  for  the  court  to  exclude  incompe- 
tent testimony  unless  objection  be  made  to  it.  The  charging  part  of  the  in- 
dictment covering  tlie  matter  under  consideration  is  as  follows,  to-wit: 
"*  *  *  in  and  upon  Joseph  Bussiere,  then  and  there  being,  feloniously, 
unlawfully,  deliberately,  willfully,  premeditately,  and  of  his  malice  afore- 
thought, did  make  an  assault,  and  that  he,  the  said  John  A.  Bowand,  a  cer- 
tain revolving  pistol,  then  and  there  charged  and  loaded  with  gunpowder  and 
a  leaden  bullet,  which  said  pistol  he,  the  said  John  A.  Bowand,  in  his  hand 
then  and  there  had  and  held,  then  and  there  unlawfully,  feloniously,  willfully, 
deliberately,  premeditately,  and  of  his  malice  aforethought,  then  and  there 
him,  the  said  Joseph  Bussiere,  intending  to  kill  and  murder,  did  shoot  off 
and  discharge  at,  to,  towards,  and  against  and  upon  him,  the  said  Joseph 
Bussiere.  *  *  *"  The  words,  "then  and  there  him,  the  said  Joseph  Bus- 
siere, intending  to  kill  and  murder,"  may  be  stricken  out,  and  still  leave  a 
good  indictment  for  murder  in  the  first  degree,  under  the  decisions  of  tills 
court.  See  Territory  v.  Stears,  2  Mont.  324.  But  they  cannot  be  rejected 
as  surplusage  on  that  account,  for  the  reason  that  the  deadly  intent  must  be 
proven  in  order  to  make  out  a  case  of  murder  in  the  first  degree;  for  the  spe- 
cific intent  to  kill  is  an  essential  element  of  that  crime,  and,  having  charged  it 
in  the  indictment,  it  becomes  descriptive  of  the  offense,  and  must  be  proven, 
unless  the  defendant  by  his  acts  has  waived  it.  That  it  is  a  variance,  see  tlie 
following  authorities:  Whjirt.  Crim.  Ev.  g  146;  U,  S,  v.  Broitm,  3 McLean,  233; 
State  V.  Jackaon,  30  Me.  29,  citing  State  v.  Noble,  15  Me.  476;  State  v.  Can- 
ney,  19  X.  H.  135.  Whether  there  is  a  variance  between  the  indictment  and 
the  evidence  is  ordinarily  a  question  of  law,  and  for  the  court  to  determine. 
Mr.  Thompson,  in  his  work  on  Charging  the  Jury,  p.  13,  §  9,  says  it  ia  for 
the  exclusive  determination  of  the  court;  but  we  will  see  that  this  must  be 
taken  with  some  modification.  The  question  can  only  arise  upon  the  admis- 
sibility of  the  evidence  upon  the  trial.  If  the  evidence  is  plainly  at  variance 
with  the  pleading,  it  must  be  rejected  at  once  by  the  court,  upon  objection, 
and  not  permitted  to  go  to  the  jury  at  all.  But  there  sometime  arise  cases 
where  it  is  not  plain  that  the  evidence  is  at  variance  with  the  pleadings,  and 
incidentally  it  may  become  a  question  of  fact  for  the  jury.  If,  for  instance, 
it  is  an  indictment  for  forging  a  certain  instrument  of  writing,  and  the  orig- 
inal is  lost  or  destroyed,  and  it  becomes  a  question  of  confiicting  secondary 
testimony  as  to  its  contents,  it  must  be  left  to  the  jury  to  find  the  contents, 
and  then  to  determine,  under  proper  instructions  from  the  court,  whether  it 
agrees  with  the  paper  described  in  the  indictment.  Wliart.  Crim.  Ev.  §  117. 
In  the  case  of  Cofn,  v.  Gateley,  126  Mass.  52,  the  indictment  charged  the  de- 
fendant with  the  embezzlement  of  treasury  notes  and  national  bank  bills. 
The  evidence  showed  that  his  employer  intrusted  him  with  a  bank-check  pay- 
able to  bearer,  with  which  to  pay  a  note.  The  custom  was  not  uniform  to 
pay  notes  with  checks.  He  sometimes  did,  and  sometimes  got  them  cashed, 
and  paid  them  with  the  money.  The  defendant  got  the  check  cashed,  and 
converted  the  money  to  his  own  use.  Whether  the  defendant  embezzled  the 
check  or  the  money  was  the  question,  and  depended  upon  when  the  felonious 
intent  first  intervened.  If  while  he  held  the  check,  and  with  which  he  should 
have  paid  off  the  note,  then  there  would  be  a  variance;  but  if  in  good  faith 
he  got  the  check  cashed  for  the  purpose  of  paying  off  the  note,  and  <kfter wards 
embezzled  the  money,  as  charged,  then  there  would  be  no  variance.  So  in 
that  case  it  was  left  to  the  jury  to  say  whether  there  was  a  variance.  But  the 
principle  is  always  the  same.  The  court  must  tell  the  jury  what  a  variance 
is;  and,  when  they  determine  what  the  d(  btful  fact  is,  then  they  must  say^ 
under  the  law  as  given,  whether  there  is  a  variance  or  not.  But  in  the  case 
at  bar  there  was  absolutely  no  proof  to  show  any  intent  to  kill  deceased,  and 
even  the  presumption  that  men  intend  the  natural  results  of  their  acts  is  over- 
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whelmiDgly  rebutted  by  the  proof.  There  was  nothing  to  be  left  to  the  jury. 
It  was  purely  a  question  of  the  admissibility  of  evidence,  and  was  for  the 
court.  Every  threat  was  made  against  Martin.  They  had  quarreled  together, 
and  the  defendant  conceived  himself  insulted  by  Martin.  He  procured  a  pistol 
and  returned  to  his  house,  and,  when  after  being  put  out  and  freshly  insulted 
by  him,  and  he  opened  the  door,  he  shot  at  him,  and  grazed  his  arm,  but 
shot  the  deceased  in  the  back,  and  killed  him.  .  There  had  never  been  the 
slightest  trouble  between  the  defendant  and  the  deceased.  But  all  this  proof 
of  intent  went  to  the  jury  without  objection,  and  the  instruction  complained  of 
in  this  connection  was  given  in  strict  conformity  with  the  proof,  as  it  was  the 
duty  of  the  court  to  do.  The  charge  must  conform  to  the  evidence.  If  the 
evidence  be  illegal,  it  must  first  be  stricken  out  upon  motion,  and  then  it  will 
be  the  duty  of  the  court  to  make  its  charge  conform  to  the  evidence  as  it  then 
stands.  SpeciOc  instructions  must  be  asked  for.  ''It  is  not  error  for  the 
judge  to  omit  to  charge  the  jury  on  a  particular  point,  unless  asked  to  do  so 
at  the  trial.  A  party  cannot,  in  a  court  of  error,  avail  himself  of  an  omission 
which  he  made  no  effort  to  have  supplied  at  the  time.  The  rule  is  that  for  a 
misdirection  the  judgment  will  be  reversed,  though  no  instruction  be  requested; 
but  not  for  the  omission  to  instruct  on  a  particular  point,  where  the  judge 
was  not  requested  to  do  so."     Thomp.  Char.  Jur.  §  81. 

The  argument  that  there  was  no  assault  made  upon  the  deceased  is  falla- 
cious. If  he  was  shot  dead,  there  certainly  must  have  been  a  battery,  and  there 
can  be  no  battery  without  an  assault.  It  can  make  no  difference  whether 
the  assault  was  intended  for  the  deceased  or  for  Martin.  "The  thing  done 
having  proceeded  from  a  corrupt  mind,  it  is  to  be  viewed  the  same  whether 
the  corruption  was  of  one  particular  form  or  another.  Every  act  producing 
an  unintended  result  must,  when  evil,  be  measured  either  by  the  intent  or  by 
the  result.  The  common-law  rule  measures  it  substantijilly  by  the  latter, 
holding  the  person  guilty  of  the  thing  done,  where  there  is  any  kind  of  legal 
wrong  in  the  intent,  the  same  as  thougii  specifically  intended. ''  1  Bish.  Grim. 
Law,  (4th  Ed.)  §  411.  The  charge  in  the  indictment  is  that  the  defendant 
committed  an  assault  and  battery  upon  the  deceased  by  shooting  him  with  a 
pistol,  and  thereby  killed  him.  This  is  conceded  in  the  proof.  Thechargein 
the  indictment  that  it* was  done  willfully,  deliberately,  premeditately,  and  with 
miUice  aforethought,  is  sustained  by  proof  that  the  assault  and  battery  was 
committed  with  a  mind  imbued  with  those  qualities;  and  on  account  of  such 
corrupt  intent  the  law  will  hold  the  defendant  guilty  of  the  unintended  killing, 
the  same  as  though  specifically  intended.  There  is  no  variance  between  the  ev^ 
idence  and  the  allegations  in  the  indictment,  except  as  to  the  averment  that  the 
defendant  intended  to  kill  the  deceased.  The  material  point  involved  in  this 
particular  is  that  the  deceased  did  the  fatal  act  with  a  felonious,  deadly  intent. 
This  was  proven.  The  averment  that  the  deceased  was  the  object  of  this  intent 
becomes  material  only  because  made  descriptive  of  the  offense  by  the  indict- 
ment. We  think  the  defendant  waived  his  right  by  not  objecting  to  the  ev- 
idence at  the  time  it  was  offered.  His  objection  comes  too  late  upon  a  mo- 
tion for  a  new  trial.  He  cannot  be  permi  :ted  to  make  the  experiment  of  a 
trial  without  objection,  and,  when  he  is  convicted,  ask  for  a  new  trial,  that 
he  may  do  that  which  he  might  have  done  before.  We  have  carefully  looked 
into  the  testimony  and  do -not  see  how  the  result  could  be  different  if  u  new 
trial  was  had  upon  an  indictment  which  conformed  to  the  facts  in  the  case. 

2.  The  next  objection  urged  by  defendant's  counsel  is  that  the  court  did 
not  properly  instruct  the  jury  as  to  the  burden  of  proof;  counsel  contending 
"that  the  true  rule  is  that  the  burden  of  proof  in  criminal  cases  never  changes, 
but  always  rests  with  the  prosecution,  from  the  beginning  to  the  close."  We 
do  not  call  in  question  the  correctness  of  this  statement  as  a  general  rule;  but 
this  is  subject  to  the  exception  that,  when  the  accused  relies  upon  some  spe- 
cial defense  to  meet  the  pi'ima  facie  case  made  against  him  by  the  people,  the 
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burden  of  the  proof  is  upon  him  to  so  far  establish  such  a  defense  tiiat  it  at 
least  raises  a  reasonable  doubt  as  to  his  guilt.  Besides,  section  40  of  our 
Criminal  Practice  Act,  which  is  literally  copied  in  instruction  10,  given  at  the 
request  of  the  prosecution,  directly  modifies  the  rule  contended  for  by  counsel 
for  defendant.  We  have  hud  occasion  to  comment  upon  said  section  in  tiie 
case  of  Territory  v.  Manton,  ante,  387,  (decided  at  the  present  term  of  this 
court,)  and  we  do  not  deem  it  necessary  to  restate  here  what  we  said  in  tliat 
case.  In  this  case  the  defendant  certainly  had  the  l)enefit  of  the  rule  asked 
for.  There  were  thirty-one  instructions,  drawn  witii  great  skill,  covering 
every  conceivable  phase  of  tlie  case,  especially  the  law  of  self-defense,  drunk- 
enness, And  reasonable  doubt,  given  at  the  request  of  the  counsel  for  the  de- 
fendant, winding  up  with  the  admonition  that  it  is  better  for  ninety^nine  men 
to  escape  than  that  one  innocent  man  should  be  punished.  No  instruction 
asked  by  defendant  was  refused. 

3.  There  are  some  other  objections  made  to  instructions  given  in  behalf  of 
the  prosecution,  but  they  are  either  verbal  criticisms  or  objections,  v/hich,  if 
otherwise  well  founded,  were  abundantly  cured  by  those  given  in  behalf  of  the 
defendant.  We  do  not  deem  it  necessary  to  notice  them  further.  While  the 
punishment  assessed  by  the  jury  is  severe,  we  cannot  say,  under  all  the  proof, 
that  it  is  too  great  for  the  defendant's  rash  and  intemperate  act.  Let  the  case 
be  affirmed. 

LiDDEix,  J.,  eoficwn. 

Bach,  J.,  {dissenting,)  I  dissent  from  the  majority  of  the  court  in  this 
case.  Granting  that  the  allegations  referred  to  are  material,  I  aai  of  the 
opinion  that  they  must  be  proved,  and  that  defendant  may  take  advantage  of 
such  failure  upon  a  motion  for  a  new  trial.  I  think  that  the  opinion  ot  the 
majority  of  the  court,  if  fully  applied,  would  lead  to  the  conclusion  that  A. 
could  be  convicted  of  the  murder  of  B.  upon  an  indictment  charging  him  with 
the  murder  of  C.  merely  because  his  counsel  chose  not  to  object  to  immaterial 
testimony.  Before  expressing  my  views  of  the  question,  I  wish  to  state  tliat 
1  think  the  authorities  cited  in  the  majority  opinion  do  not  sustain  that  opin- 
ion. I  apprehend  the  rule  to  be  this:  Where  the  question  of  variance  is  a 
doubtful  question, — for  instance,  where  the  controversy  is  whether  or  not  the 
article  mentioned  in  the  indictment  is  the  article  proved  by  the  testimony,— 
and  there  is  no  evidence  pro  and  con,  then  the  question  of  variance  is  a  ques- 
tion for  the  jury,  under  the  general  rule  of  proving  every  material  issue  be- 
yond a  reasonable  doubt;  and,  on  the  otlier  hand,  where  there  is  an  admitted 
variance,  then  there  is  failure  of  proof,  which  may  be  taken  advanbige  of  by 
motion  for  new  trial,  upon  the  ground  that  a  material  issue  remains  un- 
proved. That  is  all  that  was  decided  in  the  case  cited  in  the  opinion  from 
whirh  I  dissent,  the  case  of  Com,  v.  Gateley,  126  Mass.  52.  Perhaps  this  will 
more  fully  appear  from  the  opinion  of  the  court,  which  Is  short,/  and  is  as  fol- 
lows, in  full:  " The  indictment  charges  that  Swasey  embezzled  treasury  notes 
and  national  bank  bills.  The  defendant  contends  that  the  evidence  shows 
an  embezzlement  of  a  bank-check,  and  that  therefore  there  was  a  variance. 
But  we  are  of  the  opinion  that  the  court  properly  left  this  question  to  the 
jury.  The  evidence  tended  to  show  that  Swasey  had  the  right,  in  the  course 
of  his  duty,  to  present  the  check  to  the  bank,  and  draw  the  money  upon  it. 
There  was  no  evidence  that  he  made  any  use  of  the  check  except  to  draw 
the  money  upon  it.  The  jury  might  well  find,  upon  the  evidence,  that  there 
was  no  misappropriation  or  conversion  of  the  check,  and  that  the  embezzle- 
ment by  Swasey  of  the  property  of  his  employer  was  not  completed  until  after 
he  had  drawn  the  money  from  the  bank.*'  The  defendant  was  accused 
of  embezzling  money,  and  he  was  convicted  of  embezzling  money,  and  not 
convicted  of  embezzling  a  check;  and  the  court  held  that  it  was  for  the  jury 
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to  decide  from  the  evidence  at  what  time  and  as  to  what  article  the  ani- 
mus forendi  was  formed.  The  defendant  was  not  convicted  of  embezzling 
a  check,  under  an  indictment  charging  him  with  embezzling  money  or  banls- 
notes;  and  the  couit,  it  seems  to  me,  plainly  marks  the  distinction  which  I 
have  sought  to  indicate  between  a  fatal  variance,  which  is  a  failure  to  prove 
a  material  allegation,  though  perhaps  there  may  be  peifect  proof  of  a  mat- 
ter not  alleged,  and  a  dispute  in  testimony  as  to  whether  or  not  the  allega- 
tion has  been  proved,  which  latter  must  always  be  a  question  for  the  jury. 
Consider  the  question  upon  general  principles.  We  must  remember  that  there 
is  other  matter  of  description  than  the  intent.  The  indictment  charges,  not 
only  that  the  defendant  assaulted  the  deceased,  but  that  the  assault  was  made 
deliberately,  maliciously,  and  premeditately  upon  the  deceased.  The  evidence 
shows  conclusively  that  no  such  assault  as  that  was  made  upon  the  deceased. 
The  deliberate  assault  is  made  upon  one  whose  name  is  not  referred  to  in  the 
indictment.  Why  should  counsel  lor  defendant  object  to  immaterial  testimony^ 
except,  perhaps,  out  of  consideration  for  the  court ?  He,  by  his  silence,  waives 
any  objection  which  he  might  have;  but  surely  he  may  remain  silent  as  to  the 
proof  of  one  crime  when  his  client  is  accused  of  another;  and  his  client  can- 
not be  found  guilty  of  the  latter  because  the  former  is  proved.  If  A.  is  ac- 
cused of  killing  B.  he  cannot  be  convicted  of  that  crime  because  evidence 
admitted  without  objection  from  him  shows  that  he  killed  C.  In  other  words, 
the  issues  must  be  proved  as  alleged  in  all  their  material  parts,  and  if  they  are 
not  proved,  the  admission  of  a  volume  of  irrelevant  testimony  does  not  help 
the  matter.  Another  example:  A.  is  accused  of  stealing  coin,  and  upon  the 
trial  evidence  admitted  without  objection  proves  that  he  stole  a  horse,  but 
there  is  no  evidence  that  he  stole  coin,  can  a  conviction  be  sustained  either 
as  to  the  coin  or  as  to  the  horse?  Why  should  the  defendant,  by  calling  at- 
tention to  a  fatal  variance,  call  down  upon  his  head  thewrathof  the  law?  It 
would  seem  to  me  to  be  a  mistake  for  counsel  to  call  attention  to  the  variance 
by  any  objection  to  the  testimony.  We  have  a  statute  which  declares  that,  if 
the  defendant  in  a  criminal  case  is  acquitted  by  reason  of  a  material  variance, 
such  acquittal  shall  not  be  a  bar  to  further  prosecution.  This  statute  would 
work  a  peculiar  hardship,  wlien  construed  in  connection  with  the  rule  estab- 
lished by  the  law  of  this  case.  Even  in  civil  cases  the  proposition  is  familiar 
that  the  allegata  and  probata  must  correspond,  and  that  advantage  may  be 
taken  of  a  failure  in  this  respect  by  a  motion  to  set  aside  the  verdict.  In  John- 
son v.  MosSi  45  Cal,  515,  a  motion  for  nonsuit  was  denied.  The  supreme 
court  say:  **Xo  objection  was  t^iken  to  the  testimony  as  it  was  introduced, 
but  the  defendant  was  not  thereby  precluded  from  moving  for  a  nonsuit  on 
the  ground  that  it  failed  to  prove  the  contract  declared  on."  The  plaintiff 
sued  on  one  contract  and  proved  another.  The  court  reversed  the  order  re- 
fusing a  nonsuit.  The  assault  as  alleged  is  material.  It  has  not  been  proved. 
The  effect  of  this  is  not,  in  my  opinion,  avoided  by  the  proof  of  other  facts 
not  in  issue,  not  alleged.  Says  Mr.  Wharton,  (section  813,  Crim.  PI.  &  Pr.:) 
"A  conviction  contrary  to  the  evidence  will  be  set  aside,  and  such  is  more  par- 
ticubirly  the  case  where  any  of  the  material  allegations  of  the  indictment  re- 
main unproved."  This  involves  more  than  a  variance.  It  is  the  absolute 
and  total  failure  to  prove  the  deliberate  assault  in  manner  and  form  as  charged 
in  the  indictment.  No  deliberate,  premeditated,  or  willful  assault  upon  the 
deceased  was  proved,  or  sought  to  be  proved,  and  such,  and  none  other*  was 
the  assault  alleged. 


(11    Colo.    576) 


Parker  v*  Preeman. 


(Supreme  Court  of  CoU/i'ado.    October  81, 1888.) 
AppBAir— Review— Weight  and  Sufficienot  of  Evidence. 

The  cattle  sought  to  be  repleyied  were  bought  by  defendant  from  a  butcher,  who 
had  bought  them  from  plaiutiiTB  herder,  employed  by  her  husband,  who  managed 
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her  business  as  Ms  own.  Defendant  and  the  batcher  each  testified  that  the  hus- 
band had  told  him  that  the  herder  was  authorized  to  sell  cattle,  and  this  testimonj 
was  corroborated  by  that  of  other  witnesses.  Held  sulBcient  to  sustain  a  verdict 
for  defendant,  though  plaintiff  and  her  husband  testified  that  the  herder  did  not 
have  that  authority. 

Appeal  from  district  court.  Lake  county. 

Replevin  by  Eveline  Parker  against  H.  E.  Freeman.  From  a  judgment 
for  defendant  plaintiff  appeals. 

Patterson  <&  Thomas,  for  appellant. 

Beck,  C.  J.  This  cause  was  submitted  ex  parte  for  the  appellant,  for  fail- 
ure of  the  appellee  to  appear  and  join  in  error  within  the  time  required  by  the 
rules  of  tins  court.  An  examination  of  the  transcript  filed,  however,  fails  to 
disclose  any  reversible  error  in  the  proceedings  had  below.  The  action  was 
instituted  In  the  district  court  by  the  appellant,  Eveline  Parker,  to  recover  of 
Freeman,  the  appellee,  18  head  of  cattle  alleged  to  be  owned  by  her,  and  un- 
lawfully held  and  detained  by  the  defendant.  All  the  allegations  of  the  com- 
plaint, including  ownership  and  unlawful  detention,  were  denied  by  the  an- 
swer. The  trial  was  to  a  jury,  and  the  evidence  w^  to  the  following  effect: 
That  the  plaintiff  owned  a  herd  of  cattle  in  La  Plata  county,  in  1881  and  1882, 
and  that  she  intrusted  the  entire  management  and  control  of  the  same  to  her 
husband,  W.  C.  Parker,  who  employed  herders,  made  sales  of  cattle  from  the 
herd  from  time  to  time,  and  generally  conducted  thebusiness  as  owner.  That 
he  hired  as  herder  one  !N"ewton  Cypret,  who,  in  November,  1881,  sold  the  18 
head  in  controversy  to  Klug  &  Strausenback,  butchers, doing  business  in  Du- 
rango,  and  that  they  sold  the  same  to  the  defendant,  Freeman.  The  testi- 
mony of  the  plaintiff  and  her  husband  was  positive  on  the  point  that  the 
herder  had  no  authority  whatever  to  sell  any  of  the  cattle,  but  the  evidence 
on  the  part  of  the  defendant  was  equally  positive  that  W.  C.  Parker,  the  hus- 
band, had  authorized  the  herder  to  seH'cattle  from  the  herd  in  a  number  of 
instances.  Strausenback.  one  of  the  butchers  above  mentioned,  testified  that 
W.  C.  Parker  had  told  him,  previous  to  his  purchase  of  these  cattle,  that  Cy- 
pret was  his  agent;  that  he  was  authorized  to  sell  cattle;  and  that  anything 
he  did  was  all  right.  The  defendant,  Freeman,  testified  that  Parker  had 
made  similar  statements  to  him,  and  authorized  him  to  purchase  from  his 
herder.  The  testimony  of  other  witnesses  on  part  of  the  defense  was  corrob- 
orative of  these  statements.  The  verdict  of  the  jury,  being  in  favor  of  the 
d^endant,  is  therefore  sustained  by  the  evidence.  Errors  are  assigned  ques- 
tioning the  rulings  of  the  court  in  the  admission  of  testimony,  and  in  the  giv- 
ing and  refusing  of  instructions;  but  we  are  satisfied  from  an  inspection  of 
the  entire  proceedings  that  the  case  was  fairly  tried,  and  the  law  impartially 
administered.  Finding  no  error  in  the  record  of  sufficient  importance  to  war- 
rant a  reversal,  the  judgment  will  be  affirmed. 


(U  Colo.   577) 

Watson,  Constable,  v.  Lederer. 
(Supreme  Court  of  Colorado.    October  81, 1888.) 

1.  Exemptions— Property  op  Unmarried  Man. 

The  horse,  wagon^  ^nd  harness  of  an  unmarried  man,  engaged  in  the  business  of 
assaying  and  sampling  ores,  are  exempt  from  execution,  under  the  proviso  at  the 
end  of  Gen.  St.  Colo.  §  82,  p.  602,  that  the  tools,  etq.,  of  a  mechanic,  miner,  or  other 
person,  not  exceeding  1800  in  value,  shall  be  exempt  from  levy  and  sale. 

2.  Shbripps  and  Constables— Illegal  Levy— EvIDE^'CE. 

A  judgment  against  a  constable  for  the  seizure  of  exempt  property  cannot  be  sus- 
tained where  the  constable  has  surrendered  a  portion  of  the  property  claimed: 
there  being  no  evidence  that  the  property  surrendered  was  not  oi  the  value  limited 
by  the  statute  as  exempt. 

Appeal  from  Custer  county  court. 
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Action  brought  before  a  justice  of  the  peace  by  Samuel  Lederer  against  E, 
C.  Watson,  constable,  for  the  seizure  of  personal  property  belonging  to  plain- 
tiflP,  and  claimed  as  exempt.  The  plaintiff  appealed  to  the  county  court  from 
a  judgment  of  nonsuit,  and  defendant  appealed  to  the  supreme  court  from  a 
judgment  of  the  county  court  in  favor  of  plaintiff. 

Amos  J,  Eisinff,  for  appellant. 

Beck,  C.  J.  The  appellant,  as  constable  of  Silver  Cliff  precinct,  Custer 
county,  on  January  12,  1884,  by  virtue  of  an  execution  against  the  appellee, 
seized  certain  articles  of  personal  property  belonging  to  the  latter,  which  were 
by  him  claimed  to  be  exempt  from  execution  under  the  statute.  No  brief  is 
filed  in  behalf  of  the  appellee,  but  the  record  shows  that  he  informed  the  offi- 
cer, prior  to  the  levy  of  his  writ,  that  he  claimed  all  the  property  subsequently 
levied  on  by  him  to  be  exempt  from  execution.  An  assaying  apparatus,  being 
a  portion  of  the  property  levied  upon,  was  afterwards  released  by  the  officer; 
and  the  appellee  then  brought  suit  against  him  in  a  justice's  court  for  three 
times  the  value  of  the  remainder.  The  articles  enumerated  in  the  claim  filed 
in  the  justice's  court  were  a  horse,  harness,  and  a  wagon  commonly  called  a 
"buckboard."  The  complaint  alleged  that  the  plaintiff  was  a  single  man,  and 
was  engaged  in  the  business  of  assaying,  sampling,  and  working  ores,  and 
that  he  kept  and  used  uU  the  property  seized  for  the  purpose  of  carrying  on 
his  trade  and  business.  The  justice  gave  judgment  of  nonsuit,  but,  upon 
appeal  to  the  county  court,  the  claim  of  the  plaintiff  was  sustained,  and  judg- 
ment rendered  against  the  officer  for  the  sum  of  $210;  being  treble  the  value 
of  the  property  last  above  mentioned.  The  errors  assigned  are  that  the  judg- 
ment was  not  warranted  or  sustained  by  the  evidence.  Two  points  are  raised 
by  the  appellant  as  to  the  sufficiency  of  the  evidence,  namely:  First,  it  does 
not  appear  therefrom  that  the  plaintiff  comes  within  the  class  of  persons  men- 
tioned in  the  statute  as  entitled  to  claim  and  hold  property  exempt  from  exe- 
cution; second,  the  evidence  fails  to  show  the  value  of  that  portion  of  the 
property  seized  and  afterwards  released  by  the  officer,  which  leaves  it  wholly 
uncertain  whether  the  remaining  articles  were  exempt  or  not. 

In  the  examination  of  the  first  question  a  construction  of  the  exemption 
statute  becomes  necessary.  That  portion  ot  it  under  which  the  exemption 
claim  in  this  case  is  founded  reads  as  follows:  "And  provided,  also,  further, 
that  the  tools,  implements,  working  animals,  and  stock  in  trade,  not  exceed- 
ing three  hundred  dollars  in  value,  of  any  mechanic,  miner,  or  other  person, 
not  being  the  liead  of  a  family,  used  and  kept  lor  the  purpose  of  carrying  on  his 
trade  and  business,  shall  be  exempt  from  levy  and  sale,  on  any  execution  or 
writ  of  attachment,  while  such  person  is  a  bona  fide  resident  of  this  state." 
Q(en,  St.  p.  602.  At  the  date  of  the  levy  this  was  the  only  provision  of  the  stat- 
ute which  exempted  from  execution  or  attachment  property,  other  than  wear- 
ing apparel,  of  persons  who  were  not  heads  of  families.  For  the  appellant  it 
is  urged  that  the  appellee  does  not  come  within  the  class  of  persons  herein 
specified,  for  the  reason  that  he  is  neither  a  mechanic  nor  a  miner;  and  for  the 
further  reason  that  the  words  "or  other  person"  limit  the  benefits  of  the  pro- 
vision to  persons  of  like  business  as  those  named,  according  to  the  maxim, 
noscitur  a  sociis,  which  excludes  the  plaintiff  from  the  protection  of  the  stat- 
ute, its  language  not  being  descriptive  of  the  business  in  which  he  was  en- 
gaged. Appellant's  counsel  contends  that,  in  order  to  entitle  a  person  to  ex- 
emption under  the  designation  "other  person,"  he  must  follow  a  trade  or  bus- 
iness of  the  same  class  or  kind  as  a  mechanic  or  miner,  and  must  earn  his 
livelihood  by  his  manual  labor  as  a  skilled  artisan  or  handicraftsman.  We 
are  of  the  opinion  that  the  statutory  provision  in  question  is  not  capable  of 
such  a  narrow  construction,  and  therefore  cannot  adopt  it.  Being  added  as 
a  proviso,  a  reference  to  the  body  of  the  exemption  statute  becomes  necessary 
to  its  correct  interpretation.     The  body  of  the  act  is  embraced  within  nine 
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Bubdivisions,  preceded  by  this  paragraph:  "The  following  property,  when 
owned  by  any  person  being  the  bead  of  a  family,  and  residing  with  the  same, 
sliail  bo  exempt  from  levy  and  sale  upon  any  execution,  or  writ  of  attachment, 
or  distress  for  rent;  and  such  articles  of  property  shall  continue  exempt  wliile 
the  family  of  such  person  are  removing  from  one  place  of  residence  to  another 
witiiin  tliis  state."  Gen.  St.  p.  601,  g  32.  Of  the  nine  subdivisions  follow- 
ing, four  only  can  be  claimed  to  be  contingent  upon  the  kind  of  trade  or  bus- 
iness pursued  by  one  who  is  the  head  of  a  family,  residing  with  the  same. 
These  are  as  follows:  "Sixth,  The  tools  and  implements,  or  stock  in  trade, 
of  any  mechanic,  miner,  or  other  person,  used  and  kept  for  the  purpose  of 
carrying  on  his  trade  or  business,  not  exceeding  two  hundred  dollars  in  value. 
Seventh,  The  library  and  implements  of  any  professional  man,  not  exceeding 
three  hundred  dollars.  Eighth,  Working  animals  to  the  value  of  two  hun- 
dred dollars.  Ninth,  One  cow  and  calf,  ten  sheep,  and  the  necessary  food  for 
all  the  anim^^s  herein  mentioned  for  six  months,  provided  or  growing,  or 
both;  also  one  farm  wagon,  cart,  or  dray,  one  plow,  one  harrow,  and  other 
farming  implements,  including  harness  and  tackle  for.  team,  not  exceeding 
fifty  dollars  in  value." 

The  language  of  the  first  five  subdivisions  is  general,  and  applicable  alike 
to  all  heads  of  families  residing  with  the  same,  irrespective  of  the  occupation 
or  business  in  wfiich  they  may  be  engaged.  The  remainder,  saving,  perhaps, 
the  first  clause  of  the  ninth  subdivision,  are  further  dependent  upon  the  bus- 
iness pursuits  of  such  persons.  The  clear  intention  of  the  frctmers  of  this 
statute  appears  to  have  been  to  exempt  from  levy  and  sale,  on  execution, 
writ  of  attachment,  or  distress  for  rent,  those  articles  of  personal  property 
commonly  and  necessaiily  used  by  the  different  classes  of  persons  designated, 
in  carrying  on  the  various  avocations  by  means  of  which  they  obtain  susten- 
ance for  themselves  and  families.  It  will  be  observed  that  specific  provision 
is  made  for  the  miner,  as  well  as  the  mechanic  and  the  artisan;  and  for  the 
farmer  and  teamster,  as  well  as  for  the  professional  man.  Referring  now  to 
the  proviso,  .we  perceive  that  it  embraces  the  same  classes  of  persons,  and  the 
same  character  of  pursuits,  described  in  the  last  four  subdivisions  6t  the  act; 
the  essential  difference  being  in  the  amount  or  value  of  the  property  ex- 
empted, and  in  the  fact  that  the  latter  provisions  are  for  the  benefit  of  per- 
sons who  are  not  heads  of  families.  Tiiat  the  protection  provided  was  only 
designed  for  the  skilled  laborer  is  controverted  by  the  letter  as  well  as  the 
spirit  of  the  statute.  The  man  whose  business  is  to  till  the  soil  does  not  **earn 
his  livelihood  by  his  manual  labor  as  a  skilled  artisan  or  handicraftsman," 
but  he  comes  within  the  protection  of  the  statute.  So  does  the  miner,  al- 
though he  is  not  necessarily  either  a  mechanic,  handicraftsman,  or  artisan. 
The  term  "miner"  is  defined  by  Webster  to  be  "one  who  mines;  a  digger  for 
metals  and  other  minerals."  While  men  of  scientific  attainments,  or  of  ex- 
perience in  the  use  of  machineiy,  are  to  be  found  in  this  class,  yet  the  word 
by  which  the  class  is  designated  imports  neither  learning  nor  skill.  It  appear- 
ing, then,  that  provision  is  made,  in  the  several  subdivisions  comprising  the 
body  of  the  act,  for  the  skilled  and  the  unskilled,  the  learned  and  the  unlearned, 
and  these  several  subdivisions  being  grouped  together  in  a  single  sentence  in 
the  proviso,  the  application  thereto  of  the  maxim,  noscitur  a  9ociis,  instead  of 
limiting  its  provisions  to  skilled  labor  only,  extends  them  to  the  members  of 
all  lawful  avocations  who  earn  their  livelihood  by  their  own  exertions,  whether 
manual  or  mental,  and  who  necessarily  use  in  the  due  prosecution  thereof 
specific  articles  of  personal  property  of  like  character  with  those  specified  in 
the  statute.  This  does  not  include  articles  of  merchandise;  and  no  opinion  is 
now  expressed  concerning  the  import  of  the  term  "stock  in  trade,"  as  used 
in  the  statute.  Our  construction  of  the  statute  does  not  conflict  with  the 
point  decided  in  Bevitt  v.  CrandalU  19  Wis.  610,  that  a  person  cannot,  by 
multiplying  his  occupations,  claim  exemption  for  each.    It  was  not  designed 
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lo  exempt  property  for  the  same  individual  both  as  a  farmer  and  a  mechanic, 
or  fvs  a  miner  and  likewise  as  a  professional  man,  but  Uint  every  person  enti- 
tled to  protection  should  come  within  one  of  the  classes  desifrnated.  Persons 
of  different  occupations,  however,  may  usually  and  necessarily  employ  therein 
articles  of  property  of  the  same  general  description,  as  tools,  implements,  and 
'working  animals,  and  severally  be  entitled  to  claim  exemption  therefor. 

The  business  of  the  appellee,  as  described  by  himself,  and  not  contradicted, 
was  of  a  mining  character,  and  was  conducted  and  carried  on  as  follows: 
His  assaying?  apparatus  was  located  at  a  point  called  "Dora, "  in  Custer  county. 
He  was  accustomed  to  drive  around  to  the  different  mines  in  the  vicinity, 
with  his  horse  and  wagon,  for  the  purpose  of  obtaining  samples  of  ores  from 
the  various  dumps.  He  would  take  from  50  to  100  pounds  from  each,  haul 
the  several  samples  to  Dora,  where  he  would  assay  tliem  for  the  purpose  of 
ascertaining  their  composition,  and  the  value  of  the  dumps  from  which  they 
were  taken.  He  would  then  either  purchase  these  dumps,  or  contract  to  treat 
the  ores  for  the  owners  at  stipulated  prices.  Although  the  owner  of  no  other 
property  than  the  assaying  apparatus,  and  the  horse,  harness,  and  wagon,  he 
had  an  arrangement  with  the  owner  of  a  concentrator  at  Dora,  whereby,  in 
consideration  of  employing  his  own  property  in  the  mode  and  for  the  purpose 
stated,  and  of  acting  as  manager  in  the  operation  of  the  concentrator,  he 
shared  in  the  net  profits  realized  by  its  operations.  He  testified  on  the  trial 
that  tlu&e  several  transactions  compris-d  his  regular  business,  and,  the  testi- 
mony not  being  controverted,  it  appears  that  the  horse,  harness,  and  wagon 
were  as  essential  to  his  business  as  the  assaying  apparatus.  The  whole  prop- 
erty owned  by  him  was  therefore  exempt,  provirleci  it  did  not  exceed  is^i^OO  in 
value. 

This  leads  us  to  the  consideration  of  the  second  point  raised  and  discussed 
by  the  appellant,  concerning  the  sufficiency  of  the  evidence  to  sustain  the 
judgment  This  point  is  well  taken,  and  fatal  to  the  judgment.  There  is 
nothing  to  show  the  value  of  the  property  released  by  the  officer  from  the 
levy.  Its  value  alone  may  have  reached  the  limit  allowed  by  the  statutory 
provision.  In  the  absence  of  such  proof,  the  plaintiff  was  not  allowed  to  re- 
cover.   The  judgment  is  therefore  reversed,  and  the  cai|se  remanded. 


a«  Or.  497)  o  TT 

State  v,  Hunsakeu. 
(Supreme  Court  of  Oregon,    October  30,  ISSSj 

1.  WlT!?ESS— IMPEAOHMENT. 

Before  a  party  against  whom  a  witness  is  called  can  impeach  bimby  proving  con- 
tradictory statements  of  the  witness,  he  must,  while  the  witness  is  on  the  stand, 
call  his  attention  tx>  such  statements,  reminding  him  of  the  time,  place,  and  persons 
present,  and  give  him  an  opportunity  to  explain  them.^ 
9.  Criminai.  Law— Conduct  of  TriaI/— Reception  op  Evidence. 

In  a  criminal  ease  the  state  cannot  be  permitted  to  withhold  a  part  of  its  evidence 
in  chief,  and  then  introduce  it  in  rebuttal,  after  the  defendant  had  rested  his  case. 
8.  Bamb. 

Power  of  the  court  to  examine  in  criminal  cases  far  enough  to  see  whether  or  not 
there  is  any  evidence  to  sustain  a  conviction  stated,  but  not  decided. 
(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Grant  county 

H,  B,  Nicholas,  for  appellant.    M  D.  Clifford^  iot  appellee. 

1  Statements  purporting  to  be  contained  in  a  former  deposition  of  a  witness  are  inadmis- 
sible for  the  purpose  of  laying  a  foundation  to  impeach  her  testimony,  where  she  denies 
making  such  statements,  and  there  is  no  other  proof  that  she  did  malce  them.  Owens 
V.  Railroad  Co.,  (Mo.)  8  S.  W.  Rep.  860.  In  general,  on  the  subject  of  impeaching  wit- 
nesses by  showing  previous  contradictory  statements,  see  Milligan  v.  Butcher,  (Nrb.) 
m  N.  W.  Rep.  5»«,  and  note;  Thompson  v.  Gregor,  (Colo.)  ante,  461,  and  note:  Welch 
v.  Abbott,  (Wis.)  40  N.  W.  Rep.  223,  and  note. 
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Strahan,  J.  On  the  16th  day  of  I^overober,  1887,  the  defendant  was  in- 
dicted by  the  grand  jury  of  Grant  county,  Or.,  for  the  crime  of  larceny,  by 
stealing  a  horse.  At  the  April  term,  1888,  of  the  circuit  court  of  that  county, 
he  was  tried  before  a  jury,  and  found  guilty,  and  sentenced  to  the  peniten- 
tiary, from  which  judgment  he  has  appealed  to  this  court.  Upon  the  argu- 
ment here  there  wsis  no  appearance  by  the  district  attorney,  and  we  are  there*' 
fore  compelled  to  proceed  to  consider  the  case  without  the  assistance  of  that 
ufHcer;  but,  as  far  as  practicable,  we  have  endeavored  to  examine  fully  the 
questions  made  by  the  appellant,  and  relied  upon  here;  and  I  will  now  pro- 
ceed to  state  the  result  of  such  examination.  There  was  some  testimony  on 
the  part  of  the  state  tending  to  prove  that  one  M.  Roach  and  Abe  Sharp  had 
formerly  been  in  the  business  of  raising  horses  together;  that  when  they  di- 
vided the  horses,  this  one,  or  one  resembling  him  very  much,  fell  to  lioach; 
that  iioach's  portion  was  branded  thus,  -U;  and  Sharp's  thus,  U-;  that  the 
horse  in  question  was  afterwards  found  in  the  possession  of  the  defendant, 
who  claimed  the  same,  or  that  he  had  "long-eared"  him;  and  that  the  brand 
liad  been  clianged  by  having  another  brand  placed  over  it.  Abe  Sharp  was 
called  as  a  witness  in  behalf  of  the  defendant,  and  testifled,  in  substance: 
"The  increase  was  divided  in  1886.  I  think  we  divided  some  time  in  June, 
1886.  All  the  Increase  that  fell  to  lioach  was  branded  thus,  -U;  and  mine 
was  branded  thus,  U-.  The  U  was  two  inches  long.  There  was  not  one 
branded  down  near  the  bar  of  Roacirs  iron  two  inches  long,  with  scant  of 
two  inches.  1  don't  think  the  animal  in  dispute  is  among  Hoach's  share. 
There's  some  resemblance,  liamsey  is  mistaken  in  the  horse.  I  know  '  The 
Mule.'  This  is  not  •  The  Mule.'  The  liorse  called  *  The  Mule '  was  Roach's 
individual  horse.  This  horse  resembled  *  The  Mule.'  I  did  the  main  riding 
on  the  range.  Roach  and  I  were  partners.  1  have  seen  horses  as  badly 
branded  as  this  one."  After  the  defendant  had  rested  his  case,  the  district 
attorney  recalled  Mr.  Ramsey,  and  asked  him  the  following  question:  "State 
whether  or  not,  during  the  month  of  July,  1886,  at  your  place  at  Haystack,  in 
Grant  county.  Or.,  you  had  a  conversation  with  Abe  Sharp,  in  which  Abe 
Sharp  said  to  you,  '  Roach  got  the  Mule  in  the  division  of  the  horses,'  or 
words  to  that  effect."  To  this  question  defendant's  counsel  objected,  among 
other  things,  for  the  reason  that  no  proper  foundation  had  been  laid  for  such 
question,  by  calling  Sharp's  attention  to  such  conversation  while  he  was  on 
the  stand,  reminding  him  of  time,  place,  persons  present,  etc.  To  this  objec- 
tion the  district  attorney  said  that  this  question  was  not  asked  the  witness 
for  the  purpose  of  impeaching  Abe  Sharp,  but  for  the  purpose  of  contradict- 
ing him.  The  court  thereupon  overruled  the  objections,  and,  the  defendant's 
counsel  saving  proper  exceptions,  the  witness  answered:  "Yes,  1  think  it 
was  that  time,  if  I  am  not  mistaken.  It  might  have  been  the  Ist  of  August; 
but  1  think  it  was  that  time." 

1.  The  witness  attacked  by  this  question  was  not  the  state's  witness,  and 
he  is  not,  therefore,  within  the  rule  prescribed  by  section  838,  Hill  Code,  as 
to  contradicting  a  party's  own  witness.  This  was  plainly  an  attack  by  the 
party  against  whom  the  witness  was  called  for  the  purpose  of  his  impeach- 
ment, and  nothing  else,  and  must  be  governed  by  the  rules  of  law  appli- 
cable to  the  law  of  impeachment.  These  are  concisely  declared  by  sections 
840,  841,  Hill's  Code.  These  sections  introduce  no  new  principles.  They  are 
simply  declaratory  of  the  common  law  upon  that  subject.  Sheppard  v.  Yo' 
cum,  10  Or.  402;  1  (Ireenl.  Ev.  §  462;  Steph.  Dig.  Ev.  art.  131,  and  note. 
The  court  manifestly  erred  in  allowing  this  question  to  be  answered;  its  ef- 
fect, and  only  effect,  was  to  impeach  Abe  Sharp;  and  this  could  not  be  done 
by  proving  contradictory  statments  without  first  calling  his  attention,  giving 
its  substance,  and  mentioning  the  time,  place,  and  persons  present,  ete.,  for 
the  purpose  of  giving  him  an  opportunity  to  offer  such  explanation  as  he 
might  in  relation  to  the  alleged  contradiction.    This  evidence  was  illegally 
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placed  before  the  jury.  It  is  not  for  us  to  say  what  eftect  it  had  upon  their 
minds.  It  is  enough  if  it  was  illegally  before  them.  It  was  of  such  a  char- 
acter  that  it  might  have  proven  highly  prejudicial  to  the  defendant.  In  such 
a  case  we  have  no  discretion,  but  must  reverse  the  judgment,  and  award  a 
new  trial. 

2.  Another  error  which  would  also  require  a  reversal  was  committed  by  the 
introduction  of  the  testimony  of  Joseph  Putnam  claimed  by  the  district  at- 
torney to  be  in  rebuttal.  Numerous  witnesses,  both  for  the  state  and  the  de- 
fendant, were  called  who  described  minutely  and  with  particularity  the  brand 
on  the  animal  in  question,  and  then,  after  the  defendant  had  rested,  Joseph 
Putnam  was  c<illed  by  tlie  state,  the  record  recites,  in  rebuttal ;  and  he  was 
asked  a  number  of  questions,  as  to  the  appearance  of  the  brands  on  the  horse 
in  dispute,  by  the  district  attorney,  over  the  objections  of  the  defendant.  I 
think  this  was  improper.  The  state  was  bound  to  exhaust  its  evidence  in 
chief  before  the  defendant's  witnesses  could  be  heard.  After  the  defen(fant 
had  closed  his  evidence,  the  stiite  could  not  reopen  the  case,  and  give  addi- 
tional evidence  to  support  its  case,  without  special  Iciive  pf  the  court  obtained 
for  that  purpose,  which  was  not  done.  This  evidence  was  in  no  sense  rebut- 
tal. It  was  cumulative  evidence,  tending  to  support  the  state's  contention, 
and  ought  to  have  been  introduced  in  chief,  and  before  the  state  rested.  Hill, 
Code,  p  196,  subd.  2,  g  3.  The  transcript  does  not  purport  to  contain  ail  of 
the  evidence,  nor  would  we  feel  called  upon  to  review  it,  if  it  did;  but,  so  far 
as  appears  from  the  evidence  contained  In  the  record,  proof  of  a  felonious  in- 
tent or  taking  seems  to  be  wanting.  The  defendant  had  the  animal  in  dis- 
pute in  his  possession,  and  claimed  it  as  his  own.  If  be  made  the  claim  in 
good  faith  he  could  not  be  guilty  of  larceny,  although  the  jury  may  have  been 
of  the  opinion  that  the  animal  belonged  to  Uoach.  So  far  as  I  am  able  to  dis- 
cover, the  case  seems  to  have  been  tried  upon  the  theory  that,  if  the  animal 
belonged  to  Roach,  the  defendant  was  guilty  of  larceny.  While  it  has  not 
generally  been  the  practice  of  this  court  to  look  into  the  evidence  in  criminal 
cases  to  see  whether  the  verdict  is  justified  by  it  or  not,  still  I  think  the  power 
of  the  court  to  do  so,  or  at  least  to  examine  the  record  far  enough  to  see 
whether  or  not  there  is  any  evidence  to  support  a  conviction,  is  beyond  ques- 
tion. But  we  do  not  consider  or  decide  that  matter  now.  The  judt^iuent  of 
the  court  below  will  be  reversed,  and  a  new  trial  awarded. 


ae  Or.  684)  ^  ^  ^  .     , 

State  v,  Cher  Gong  et  ah 

(Supreme  Cowrt  of  Oregon,    November  18, 1888.) 

1.  Cbtminal  Law— Evidbnck— Requests  to  Testify. 

Before  written  documents  can  be  introduced  in  evidence,  against  a  defendant  on 
trial  for  crime,  which  tend  to  prove  his  guilt,  or  to  cast  suspicion  upon  the  good 
faith  of  his  defense,  they  must  be  proved  to  be  his  production,  or  that  he  person- 
ally, or  by  another,  attempted  to  use  them  to  hia  advantage.  SeldL,  therefore,  that 
where  C.  G.  and  F.  L.  D.  were  on  trial,  charg'^d  with  the  crime  of  murder,  and  the 
trial  court  ruled  that  certain  papers,  containing  requests  to  other  parties  to  testify 
in  their  behalf,  were  admissible  in  evidence  ui>on  a  showing  that  the  papers  had 
been  delivered  by  some  one— it  not  appeariog  to  whom— to  intermediate  parties,  for 
transmission  to  the  parties  upon  whom  the  request  was  made,  and  there  was  no 
proof  of  the  defendants  having  prepared  the  papers,  it  was  error. 

2.  Samk—Alibi— Instructions. 

Evidence  of  an  aJAbU  in  a  criminal  prosecution,  Is  not  such  a  defense  as  admits 
guilt  upon  the  part  of  the  defendant  for  any  pui*pose.  It  merely  tends  to  refute 
the  testimony  of  the  prosecution  that  the  defendant  did  the  act  charged.  It  is  evi- 
dence in  the  case  which  the  jury  are  to  jadge  the  effect  and  value  of,  and  the  court 
has  no  right  to  comment  upon  it.  Held^  therefore,  where  the  court  instructed  the 
jury,  upon  the  trial  of  two  defendants  charged  with  the  crime  of  murder,  that  an 
alihi  was  very  often  resorted  to  by  guLty  persons,  as  well  as  innocent  ones,  and 
one  in  which  perjury,  mistake,  and  deception  are  often  committed,  that  it  was  error. 
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Held,  further,  that  an  instruction  to  the  jury  that  the  burden  of  proof  was  on  the 
defendant  to  make  out  the  defense  of  an  alibi— thQ  state  having  first  introduced 
proof,  and  shown  that  the  defendants  were  present  at  and  committed  the  alleged 
fatal  assault — was  also  error.  ^ 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Multnomah  county. 

Chee  Gong  and  Fong  Long  Dick  were  convicted  of  murder,  and  appeal. 
Wiliiams  d-  Wood  and  P.  H.  D^Arcy,  for  appellants.     H,  E.  McGinn,  tor 
the  State. 

Thayer,  C.  J.  The  appellants,  with  Chung  Ling,  Yee  Long,  and  Chee  Son, 
^ere  jointly  indicted  in  the  said  circuit  court  for  the  crime  of  murder.  They 
were  charged  in  the  indictment  with  having,  on  the  6th  day  of  November, 
1887,  at  said  county,  purposely,  and  of  deliberate  and  premeditated  malice, 
killed  one  Lee  Yick.  They  were  tried  separately  from  the  other  defendants 
in  the  indictment,  and  found  guilty  of  the  crime  as  charged.  The  said  Chung 
Ling,  or  Ching  Ling,  as  he  seems  frequently  to  have  been  called,  was  also 
tried  and  convicted.  An  appeal  was,  however,  taken  to  this  court  from  the 
judgment  of  conviction  in  his  case,  and  the  judgment  reversed.  A  report  of 
the  case  will  be  found  in  18  Fac.  Rep.  844,  which  contains  a  statement  of 
the  facts  of  the  affair.  The  appellants  herein  allege  a  number  of  grounds  of 
error,  which  are  presented  for  our  consideration;  but,  }is  many  of  them  go 
merely  to  matters  of  form,  we  do  not  deem  it  necessary  to  consider  them. 
Two  of  the  grounds  of  error  relate  to  the  admission  of  testimony,  concerning 
certain  papers,  claimed  to  have  been  signed  by  the  said  Fong  Long  Bit  k;  and 
another  ground  relates  to  an  instruction  given  by  the  court  to  the  jury  as  to 
the  proof  of  an  alibi.  These  are  the  only  grounds  we  deem  necessary  to  con- 
sider. 

It  appears  from  the  bill  of  exceptions  that  the  prosecution  introduced  as  a 
witness  a  Mr.  A.  W.  Witherell,  the  deputy-sheriff,  who  testified  that  he  rec- 
ognized a  certain  paper  shown  him;  that  he  got  it  in  jail;  that  he  went  down 
to  the  jail  to  let  a  Chinaman  from  Astoria  see  another  Chinaman  who  was  in 
jail;  that  as  the  Astoria  Chinaman  passed  by  the  cell-window  of  a  cell  in 
which,  it  is  claimed,  the  appellants  were  confined,  he  saw  a  paper  handed  to 
the  Chinaman  whom  he  took  into  the  jail,  through  the  bars.  As  the  latter  took 
the  paper  from  the  parties  in  the  cell,  he  saw  witness  looking  at  him,  and, 
when  witness  stepped  up  to  take  it  from  him,  he  tore  it  in  two.  Witness 
further  testified  that  the  persons  inside  did  not  see  him  when  he  took  the  pa- 
per from  the  Chinaman.  Counsel  for  the  state  then  offered  the  paper  in  evi- 
dence, which  was  objected  to  by  appellants'  counsel  as  incompetent  and  im- 
material. The  court  overruled  the  objection,  to  which  ruling  appellants' 
counsel  took  an  exception.  Upon  his  cross-examination,  witness  testified  that 
as  he  was  psisslng  along  some  one  put  that  paper  out  of  the  cell.  In  answer 
to  the  question  as  to  who  it  was,  he  stated:  "I  do  not  know."  He  was  then 
asked,  "How  many  persons  were  in  that  cell?"  to  which  he  answered:  "There 
may  have  been  three  or  four  persons  in  there,  for  all  I  know,  -I  do  not  know 
of  my  own  knowledge  who  was  in  the  ceil.  It  was  dark  in  there."  The  fol- 
lowing is  a  copy  of  the  paper,  as  translated  by  a  China  witness:  "Young 
Show  and  Foo  Sing;  both  kind  friends;  again  tell  Low  Hong,  be  my  friend, 
— Found  Deg.  witness.  Be  sure  testify  that  I  and  Lue  Hung  lived  in  same 
room  two  months.  Not  say  longer.  Tell  that  we  are  acquaintances.  Tell 
it  that  time  I  came  back  to  my  room  at  half  past  seven  or  eight  o'clock.  Be 
sure  and  answer."  The  translation  was  then  under  the  ruling  of  the  court, 
given  in  evidence  to  the  jury.    Counsel  for  the  state  called  as  a  witness  one 

>^  s  to  the  evidence  necessary  to  sustain  the  defense  of  alibi,  and  upon  whom  is  the 
burden  of  proof,  see  Cole  v.  State,  (Miss.)  4  South.  Kep.  577,  and  note. 
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Johnson*  who  testified  that  he  knew  these  Chinamen ;  that  one  of  them  handed 
him  this  paper;  that  the  way  he  received  it,  it  was  in  a  package  of  cigarettes. 
The  tobacco  was  taken  out.  and  that  was  in,  the  same  way  the  tobacco  was. 
The  witness  was  asked  which  one  of  the  three  gave  it  to  him,  and  replied : 
"The  one  down  stairs  gave  it  to  me."  He  said  that  he  received  it  in  the  way 
mentioned,  and  that  he  did  not  know  the  Chinaman's  name  who  gave  it  to 
him;  that  he  did  not  know  Ching  Ling  by  name.  The  paper  was  then  read 
to  the  jury,  against  the  objection  of  the  appellants'  counsel,  and  is  as  follows: 
^''Mt.  Young  8ouie:  Be  sure  to  see  me  this  evening  at  eight  o'clock,  espe- 
cially. If  you  do  not  come,  I  will  be  disappointed ;  important  business.  Ching 
Ling."  Witness  testified  that  he  did  not  know  Young  Souie.  The  instruc- 
tion  excepted  to,  and  claimed  as  error,  was  as  follows:  "Evidence  has  been 
introduced  on  behalf  of  the  defendants  to  prove  an  alibi;  that  is,  that  the  de- 
fendants were  not  present  at  the  alleged  latal  assault.  When  this  is  made 
out  to  your  satisfaction,  it  is  one  of  the  most  conclusive  defenses  that  can  be 
set  up.  In  fact,  an  alibi  is  not  only  a  proper  defense,  but  to  an  innocent  man 
is  almost  always  an  essential  defense;  and,  indeed,  it  maybe  his  only  de- 
fense. It  is  a  defense,  however,  that  is  very  often  resorted  to  by  guilty  per- 
sons, as  well  i\s  innocent  ones,  and  one  in  whicli  perjury,  mistake,  and  decep- 
tion are  often  committed.  The  burden  of  proof  is  on  tlie  defendants  to  make 
out  the  defense  of  an  alibi  when  so  set  up  by  them  as  a  defense;  the  state 
having  first  introduced  proof  and  shown  that  the  defendants  were  present  at 
and  corarailted  the  alleged  fatal  assault.  Therefore,  while  an  alibi  is  a  de- 
fense ttiat  should  not  be  discredited  on  account  of  its  character,  still  it  de- 
vojves  upon  the  jnry  the  duty  of  carefully  scrutinizing  the  testimony  in  such 
cases,  and  of  exercising  unusual  care  and  minuteness  in  considering  it." 

The  evidence  of  the  contents  of  the  two  papers  was  clearly  inatimissible. 
The  proof  that  the  appellants,  or  either  of  them,  prepared  or  delivered  the  pa- 
pers to  any  one,  was  entirely  insufficient.  It  might  be  conjectured  that  said 
Fong  Long  Dick  passed  the  first  one  out  of  the  cell  to  the^Astoria  Chinaman, 
but  it  was  not  proved  that  he  did  so.  Before  such  a  paper  can  be  introduced 
in  evidence,  it  must  be  shown  that  it  was  the  production  of  the  party  against 
whom  it  was  offered,  or  that  he  delivered  it,  eitlier  in  person  or  by  another, 
for  the  purpose  of  being  given  to  the  party  for  whom  it  was  intended.  Such 
evidence,  in  so  important  an  affair,  must  be  direct  and  certain.  In  an  action 
for  the  recovery  of  a  debt  of  $10,  a  paper  containing  an  acknowledgment  of 
it  would  not  be  admitted  as  proof  agai  nst  the  defendant  upon  so  slight  a  show- 
ing as  was  made  in  this  case.  Counsel  for  the  state  claim  that  the  evidence 
could  not  have  Injured  the  appellants;  but  1  think  otherwise,  and  that  it  was  ' 
error  to  admit  it.  I  think,  also,  that  the  said  instruction  was  not  permissible 
under  our  Code.  It  is  not  the  province  of  the  court  to  comment  upon  the  evi- 
dence addressed  to  the  jury.  It  can  only  state  to  them  the  matters  of  law 
which  it  thinks  necessary  for  their  information  in  giving  their  verdict.  It  is 
inhibited  from  presenting  to  the  jury  the  facts  in  the  case,  and  is  required  to 
inform  them  that  they  are  the  exclusive  judges  of  all  questions  of  fact.  Sec- 
tion 200,  Code.  The  jury,  subject  to  the  control  of  the  court  in  the  cases 
specified  in  the  Code,  are  the  judges  of  the  effect  or  value  of  evidence  ad- 
dressed to  them,  except  where  it  is  thereby  declared  to  be  conclusive.  Section 
845,  Code. 

The  evidence  of  an  alibi  was  not  a  defense,  except  so  far  as  it  controverted 
the  testimony  upon  the  part  of  the  state,  tending  to  show  that  the  appellants 
were  present  and  participated  in  the  affair  charged  in  the  indictment.  When 
proof  is  given  upon  the  part  of  the  prosecution  which  goes  to  show  that  the 
defendant  did  the  acts  charged  against  him,  he  has  the  right  to  disprove  it,  by 
showing  that  he  was  at  another  place  at  the  time  of  their  alleged  commission; 
and  it  is  the  exclusive  province  of  the  jury  to  judge  of  the  weight  of  the  tes- 
timony introduced  for  that  purpose,  as  much  as  of  any  other  testimony  in  the 
v.l9F.no.l7— 39    . 
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case.  It  is,  as  said  by  Mr.  Bishop,  mere  ordinary  evidence  in  rebuttal;  and 
any  chart^e  to  the  jury  that  it  is  not — as,  that  the  law  looks  with  disfavor  upon 
it,  or  that  it  should  be  tested  differently  from  other  evidence— is  erroneous. 
Section  1062,  1  Bish.  Crim.  Pr.  (3d  Ed.)  The  establishment  by  the  prosecu- 
tion of  a  prima  facie  case  does  not  change  the  burden  of  proof.  That  re- 
mains with  the  prosecution  to  the  end;  "the  jury,  to  be  authorized  to  convict, 
being  required  to  talte  into  the  account  all  the  evidence  on  both  sides,  includ- 
ing the  presumptions,  and  to  be  afiirmatively  satisfied  from  it,  with  the  cer- 
tainty demanded  by  law,  of  the  defendants'  guilt."  Section  1050,  Id.  The 
prosecution  undertakes  to  prove  the  defendant  guilty  beyond  a  reasonable 
doubt;  not  in  view  alone  of  the  direct  testimony  adduced  by  it,  but  in  view  of 
rebutting  testimony  as  well.  The  state  cannot  stop  after  making  out  a  prima 
facie  case  against  the  defendant,  and  require  him  to  prove  himself  innocent. 
There  are  cases  of  speci«nl  defenses  which  admit  guilt,  at  least  for  the  purposes 
of  the  trial;  but  tliey  arise  out  of  a  plea  of  some  special  matter  set  up  by 
the  defendants,  such  as  a  former  conviction,  pardon,  or,  under  our  Code,  in- 
sanity; but  no  such  results  attends  a  trial  upon  a  mere  truverse  of  the  charges 
contained  in  the  indictment,  nor  is  the  burden  of  proof  shifted  on  the  defend- 
ant, when  he  undertakes  to  refute  the  testimony  on  the  part  of  the  prosecu- 
tion tending  to  sustain  them.  The  instruction  was  clearly  erroneous,  and  the 
judgment  of  conviction  must  be  reversed,  and  a  new  trial  awarded. 


(16  Or.  500) 

Meier  v.  Portland  C.  Ry.  Co. 
{.Supreme  Court  of  Oregon,    November  5, 1888.) 

1.  Dedication— Acceptance — Revocation. 

Where  the  owner  of  land  lays  it  off  into  blocks,  lots,  and  streets,  platting  it  as 
an  addition  to  a  city,  and  causes  the  plat,  although  not  acknowledged  so  as  to  entitle 
it  to  record,  to  be  recorded  in  the  book  of  deeds  in  the  office  of  the  clerk  of  the  county 
in  which  the  land  is  situated,  and  sells  and  conveys  any  of  the  lots  or  blocks  by  a 
reference,  in  the  description  tnereof,  to  such  plat,  it  constitutes  an  irrevocable  ded- 
ication to  the  public  of  the  streets  shown  upon  it;  and  where  the  limits  of  the  city 
are  subsequently  extended  so  as  to  include  such  addition,  the  corporate  authorities 
thereof  have  the  right,  at  any  time  when  the  public  necessities  require  it,  to  use 
such  streets  as  puDlic  thoroughfares.  It  is  not  essential  In  such  cases,  to  the  va- 
lidity of  the  dedication,  that  the  city  authorities  formally  accept  it,  or  proceed  at 
once  to  have  the  streets  opened  and  Improved.  The  dedication  only  implies  that 
the  streets  will  be  used  as  such  when  the  public  exigencies  require  it;  and,  untU 
the;7  are  opened  and  improved,  they  remain  in  abeyance.  A  party  making  a  dedi- 
cation of  streets  in  such  manner  can  only  reclaim  their  use  when  the  object  and 
purpose  of  making  it  have  utterly  failed.^ 

ft.  Same— Recordino  Plat— Rbooonition— Evidence. 

Where  T.  C.  and  M.  C,  owners  of  land,  sold  and  conveyed  a  portion  thereof  to  one 
F.,  which  was  described  in  the  deed  of  conveyance  as  a  part  of  a  certain  block  in  a 
certain  addition  to  the  city  of  P.,  and  referred  in  the  description  thereof  to  a  plat 
of  said  addition  as  recorded  in  a  certain  book  of  deeds  in  the  office  of  the  clerk  of 
the  county  of  M.,  that  being  the  county  in  which  the  land  was  situated;  and  the 
evidence  in  the  case  disclosed  that  the  plat  was  recorded  as  referred  to  in  the  deed, 
and  the  other  deeds  were  shown  to  have  been  executed  to  lots  in  such  addition  by 
reference  thereto,  and  that  the  records  failed  to  show  that  any  other  plat  of  said 
addition  had  been  recorded  at  the  time;  held^  that  said  references  amounted  to  a 
recogrnition  that  the  plat  was  real,  and  that  the  evidence  was  sufficient  to  authorize 
the  jury  to  find  that  T.  C.  and  M.  C.  made  it  and  caused  it  to  be  recorded,  field, 
further^  that  the  transaction  amounted  to  a  dedication  of  the  streets  shown  upon 
such  plat,  and  that  neither  the  said  T.  C.  and  M.  C,  nor  their  grantees,  had  any 
authority  to  revoke  it  as  to  any  of  them. 

8.  Same— Making  New  Plat — Consent  of  Lot-Owners  and  Public. 

Hel/i,  that  the  grantees  from  the  parties  making  such  dedication  had  no  au- 
thority to  make  a  new  map  or  plat,  suDstituting  a  new  street  or  way  in  place  of  an 
old  one,  without  the  consent  of  the  purchasers  of  blocks  and  lots  under  the  former 
plat,  and  of  the  public. 

1  On  the  general  subject  of  the  dedication  of  land  as  a  public  highway,  and  its  aooept> 
ance  by  the  public,  see  City  of  Eureka  v.  Groghan,  (Cal.)  ante,  485,  and  note. 
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4.  SAMB~CoMMoir-LA.w  Dbdioation—Retovbrt  of  PossBsaiox. 

Held  that,  although  a  common-law  dedication  of  land  does  not  pass  the  legal  titl^ 
thereto  out  of  the  party  making  It,  yet  that  it  is  sufficient  to  defeat  an  action  at 
law  for  the  recovery  of  the  possession  of  the  property  as  against  those  who  are 
using  it  in  accordance  with  the  object  and  purpose  for  which  it  is  dedicated. 

5.  Same— Damagbs — Eyidbnoe. 

Held  that,  where  a  plaintiff  in  an  action  for  the  recovei7  of  the  possession  of  real 
property,  and  damages  for  wrongful  withholding  of  it,  seeks  to  aggravate  the  dam- 
ages by  showing  a  special  injury  to  the  freehold,  the  defendant  has  a  right  to  show 
that  the  acts  consisted  in  tne  erection  of  a  structure  thereon ;  that  the  plaintiff 
would  succeed  to  the  title  to  it  in  case  of  recovery;  and  that  it  would  be  valuable 
to  him. 
iSytlaJms  hy  the  Court.) 

Appeal  from  circuit  court,  Multnomah  county. 

Action  by  Aaron  Meier  against  the  Portland  Cable  Bail  way  Company  to  re- 
cover possession  of  real  property.  Judgment  for  defendant,  and  plaintiff  ap- 
peals. 

Mitchell,  McJ)ougall,  Tanner  (&  Bower,  for  appellant.  Dolph,  Bollinger ^ 
Mallory  &  Simon,  W.  Bronough,  and  Mr.  Northmp,  for  respondent 

Thater,  G.  J.  The  appellant  commenced  an  action  in  the  said  circuit  court 
against  the  respondent,  a  private  corporation,  to  recover  the  possession  of  cer- 
tain real  property  described  as  **Lot  No.  2,  block  No.  44,  in  Carter's  addition 
to  the  city  of  Portland,  in  the  county  of  Multnom^ih  and  state  of  Oregon,  as 
laid  out  on  the  duly  recorded  map  and  plat  of  said  addition."  The  appellant 
alleged  in  his  complaint:  Ownership  of  the  property  in  fee-simple;  his  right 
of  possession  to  it;  a  wrongful  entry  and  withholding  by  the  respondent,  and 
damages  in  consequence  thereof  in  the  sum  of  S500.  The  respondent,  in  its 
answer,  denied  the  said  allegations  of  the  complaint,  and  averred  th<(t  the  said 
property  was  at  the  time  referred  to,  and  still  continued  to  be,  a  public  street, 
duly  dedicated  as  such  by  the  original  donee  thereof  from  the  United  Slates, 
and  through  whom  the  appellant  derived  his  alleged  title;  that  it  is  a  part  of 
Fifteenth  street  in  the  city  of  Portland;  and  that  the  respondent  was  duly  au- 
thorized by  said  city  to  enter  upon  and  use  the  said  street  and  property  for  the 
cable  railway.  The  appellant,  in  his  reply,  denied  the  dedication,  and  the  au- 
thority from  the  city  to  use  the  property  as  alleged.  The  cause  was  tried  by 
jury,  and  the  main  point  of  contention  was  as  to  whether  the  locus  in  quo  had 
been  dedicated  as  alleged  in  the  answer. 

.The  appellant  gave  in  evidence  a  chain  of  mesne  conveyances  from  Thomas 
Carter  and  Minerva  Carter,  donees  of  a  land  claim  from  the  United  States, 
including  said  Carter's  addition  to  the  city  of  Portland,  down  to  himself; 
also  a  plat  of  Carter's  addition  to  the  city  of  Portland,  dated  November  2, 
1871,  executed  and  acknowledged  by  J.  S.  Smith  and  wife,  L.  F.  Grover  and 
wife,  C.  M.  Carter  and  wife,  and  T.  J.  Carter  and  wife;  recorded  in  book  of 
records  of  deeds  of  Multnomah  county,  at  pages  488  and  491,  inclusive.  He 
then  introduced  evidence  tending  to  show  that  respondent,  on  the  26th  day  of 
October,  1887,  against  the  protest  of  the  appellant,  entered  upon  said  prem- 
ises, tore  down  and  removed  the  fences  therefrom,  dug  numerous  trenches 
from  5  to  10  feet  deep,  and  erected  thereon  trestle-work  from  60  to  70  feet  in 
height,  upon  which  to  operate  its  cable  road.  The  respondent,  to  maintain 
its  defense,  gave  in  evidence  a  plat  marked,  "Plat  of  Carter's  addition  to  the 
city  of  Portland,"  recorded  May  28,  1868,  in  Book  H,  of  record  of  deeds  of 
Multnomah  county,  at  pages  708,  709,  thereof.  Said  plat  was  not  acknowl- 
edged, nor  did  it  appear  by  whom  it  was  recorded;  but  respondent's  counsel, 
in  connection  therewith,  gave  in  evidence  a  deed  executed  by  the  said  Thomas 
Carter  and  Minerva  Carter,  his  wife,  and  T.  J.  Carter  to  one  John  Flinn, 
dated  February  24,  1871,  which  purported  to  convey  to  said  Flinn,  in  consid- 
eration of  $400,  certain  premises  referred  to  therein,  as  that  certain  piece  or 
parcel  of  land  known  and  designed  on  the  plat  of  Carter's  addition  to  the  city 
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of  Portland,  recorded  in  records  of  deeds  for  Multnomah  county  in  Book  H, 
page  71)8.  as  the  '^'N,  W,  J  of  Block  0,"  according  to  said  map  or  plat,  and 
winch  reference  was  followed  by  a  description  of  the  premises  conveyed  by 
raetes  and  bounds.     Said  counsel  also  gave  in  evidence  deeds  executed  by  said 

■  T.  J.  Carter  and  C.  M.  Carter  to  other  parties,  prior  to  the  date  of  said  plat  of 
November  2,  1871,  which  contained,  in  the  description  of  the  premises  con- 
veyed, reference  to  said  Carter's  addition  to  the  city  of  Portland,  but  did  not 
mention  any  plat.  Evidence  was  also  given,  on  the  part  of  the  respondent, 
tending  to  show  that  the  plat  of  Carter's  addition  to  the  city  of  Portland,  re- 
corded in  Book  H  of  deeds,  at  pages  708  and  709,  was  the  only  plat  of  Car- 
ter's aildition  to  the  city  of  Portland  recorded  in  said  records  of  said  county, 
prior  to  the  2d  day  of  November,  1871,  and  that  "Fourteenth  Street,"  as  des- 
ignated on  said  plat  of  May  28,  1868,  included  the  premises  in  controverey, 
and  corresponds  with  "Fifteenth  Street,  as  designated  on  the  plat  of  Novem- 
ber 4, 1871.  It  further  appeared  in  proof  that  in  the  conveyance  from  Thomas 
Carter  and  Minerva  Carter,  his  wife,  to  T.  J.  Carter,  C.  M.  Carter,  and  J.  S. 
Smith,  bearing  date  October  29, 1870, — one  of  the  mesne  conveyances  through 
which  the  appellant  derived  his  alleged  title, — and  in  the  conveyance  from 
the  last-named  grantees  and  their  wives  to  L.  F.  Grover  of  an  undivided  one- 
fourth  interest  in  the  premises  conveyed  to  them  by  said  Thomas  and  Minerva 
Carter,  bearing  date  the  3d  day  of  November,  1870.-— another  of  said  mesne 
conveyances,— blocks  1,  12, 13. 14, 11.  2,  36, 33. 34.  35,  39,  and  40;  also  blocks 
A,  B,  C,  D.  and  E,  all  in  Carter's  addition  to  the  city  of  Portland;  also  a  par- 
cel of  ground  abutting  on  the  south  side  of  blocks  33  and  34,  being  460  feet 
in  length  from  east  to  west,  and  260  feet  wide,  were  expressly  excepted.  It 
appears  that  the  premises  in  controversy  were  not  within  tlie  city  of  Portland 
until  1885,  when  its  limits  were  so  extended  as  to  include  them;  nor  does  it 
appear  that  the  city  ever  attempted  to  exercise  authority  or  control  over  said 
street  at  or  near  said  premises,  until  July  20, 1887,  at  which  time  the  common 
council  of  the  city  adopted  an  ordinance  that  was  approveil  by  the  mayor  on 
the  30th  day  of  July  following,  authorizing  the  respondent  and  its  assignees 
to  construct,  maintain,  and  operate  a  street  railway  upon  and  along  said 
street,  from  the  middle  line  of  Market  street  southerly  to  Spring  street,  pass- 
ing over  and  across  the  said  premises;  and  under  the  authority  of  which  ordi- 
nance the  respondent  entered  thereon,  and  did  the  arts  alleged  in  the  appel- 
lant's complaint.  The  appellant's  counsel  attempted  at  the  trial  to  prove 
damages  inconsequence  of  said  act  above  mentioned;  and  the  respondent's 
counsel,  in  response  thereto,  introduced  evidence  tending  to  show  that  the 
value  of  the  timber  in  the  trestle-work  put  upon  the  premises  was  greater 
than  the  amount  of  the  damages  claimed  by  the  appellant.  This  evidence  was 
objected  to  by  appellant's  counsel,  and  its  admission  by  the  court  excepteil  to. 
Several  other  exceptions  were  taken  by  tlie  appellant's  counsel  to  the  rulings 
of  the  court  at  the  trial  and  in  charging  the  jury,  which  will  be  kept  in  view 
in  considering  the  case. 

The  main  quest. on  involved  is  whether  there  wiis  a  dedication  of  the  prem- 
ises to  the  publi'»  use  as  a  street.  The  plat  of  1868  was  not  acknowledged  by 
Thomas  Carter  and  Minerva  Carter,  the  owners  of  the  tract  of  land  of  which 
the  premises  are  a  part,  so  as  to  entitle  it  to  record;  but  it  was  upon  the  rec- 
ord, and  they  referred  to  it  in  their  deed  to  Flinn,  and  tljereby  recognized  it 
as  the  plat  of  Carter's  adilition  to  the  city  of  Portland.  I  think  the  jury  were 
justified  in  finding  from  the  evidence  set  out  in  the  bill  of  exceptions  that  said 
Thomas  Carter  and  wife  caused  the  plat  to  be  made  and  recorded.  They  cer- 
tainly adopted  it  as  the  recorded  plat  of  Carter's  addition;  which  was  an  ac- 

.  knowledgment  of  its  reality,  and  a  sanction  of  its  making  and  recording. 
The  appellant's  counsel  contends,  however,  that  the  making  and  recording  of 
a  plat  in  such  a  case  must  be  followed  by  an  acceptance  on  the  part  of  the 
public  of  the  streets  shown  therein,  in  order  to  complete  the  dedication;  and 
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he  cites  a  number  of  cases  which  hold,  in  effect,  tliat  the  laying  off  of  a  town, 
tiling  and  recording  the  plat  thereof,  is  merely  an  offer  to  dedicate  the  streets 
shown  upon  it,  which  does  not  become  irrevociible  until  the  public  have  ac- 
cepted them.  This,  as  an  abstract  proposition  of  law,  is  correct.  But,  as  to 
what  constitutes  an  acceptance  in  such  a  case,  involves  a  further  inquiry.  It 
will  not  be  contended  that  any  formal  acceptance  on  the  part  of  the  public  is 
necessary,  or  even  practicable.  When  a  proprietor  lays  off  a  town,  makes  and 
publishes  a  plat  of  it,  showing  the  block,  lots,  streets,  and  public  squares,  and 
sells  to  various  parties  blocks  and  lots,  referring  to  such  plat  in  describing 
them,  I  think  the  acceptance  will  be  implied.  The  proprietor  in  such  case, 
deals  with  the  public.  In  every  sale  of  a  lot  or  a  block  under  such  circum- 
stances he  gives  an  assurance  that  the  ground,  as  platted,  shall  remain  intact. 
Cartel'  v.  City  of  Portland,  4  Or.  339;  Ang.  &  D.  Highw.  (3d  Ed.)  8  149. 
It  would  be  unreasonable  and  unjust  to  allow  a  town  proprietor  to  revoke  the 
dedication  of  any  street  indicated  upon  the  plat  of  the  town,  for  the  reason 
that  the  corporate  authorities  of  the  town  had  not  specially  accepted  it  as  a 
street,  nor  tlie  public  actually  entered  upon  aiui  used  it  as  such.  The  pro- 
prietor proposed  to  the  public,  in  the  outset,  that  the  ground  represented  as  the 
street  stiould  forever  remain  open,  to  be  used  for  that  purpose;  and  upon  a 
sale  of  lots  and  blocks  by  reference  to  such  plats  he  precluded  himself  from 
making  any  other  or  different  disposition  of  it;  at  least  that  is  the  doctrine  estab- 
lished by  this  court  in  Carter  v.  City  of  Portland,  supra,  and  I  see  no  good 
reason  for  departing  frou)  it.  Laying  out  a  town  and  recording  a  plat  of  it, 
without  selling  any  of  the  lots,  would  not,  in  the  absence  of  a  statute  upon 
the  subject,  constitute  a  dedication  of  the  streets;  and  if  the  proprietor,  after 
selling  some  of  the  lots,  were  to  change  the  plat  by  discontinuing  some  of  the 
streets,  or  by  establishing  new  streets,  to  be  used  instead  of  the  old  ones,  and 
the  change  were  acquiesced  in  for  a  long  time  by  the  purchasers  of  tlie  lots 
and  the  public,  it  would  probably  operate  as  a  revocation  pro  tanto  of  the  ded- 
ication as  originally  made.  The  appellant's  counsel  sought,  I  apprehend,  to 
apply  this  latter  rule  in  their  case,  when  they  requested  the  court  at  the  trial 
to  instruct  the  jury  that  if  they  found  that  the  public  accepted  the  use  of  a 
road  or  street  designated  as  the  "Terrace  Koad,"  along-side  of  the  strip  of 
land  claimed  to  have  been  dedicated,  it  was  evidence  of  an  acquiescence  on 
the  part  of  the  public  in  the  revocation,  and  declination  to  accept  any  other 
dedication  tlian  the  one  acted  upon.  The  Terrace  rostd  referred  to  in  the  in- 
struction asked  seems  to  have  been  laid  out  at  the  instance  of  Smith,  Grover, 
C.  M.  Carter,  and  T.  J.  Garter,  after  they  had  acquired  their  interests  under 
the  deeds  of  Octol^er  29.  1870.  and  November  3,  1870.  It  was  no  doubt  ex- 
pected that  it  would  supersede  that  part  pf  Fourteenth  street  as  designated  on 
the  first  plat,  between  Montgomery  street  and  the  point  where  tlie  Terrace 
road  turns  up  the  hill,  just  south  of  Hall  street.  But  said  parties  had  no  au- 
thority to  discontinue  said  Fourteenth  street  between  said  points.  The  south 
^  of  blocks  B  and  C,  and  blocks  34  and  35.  which  were  expressly  excepted  out 
of  said  deeds,  front  and  abut,  hs  it  appears  from  said  first  plat,  upon  nearly 
ail  that  part  of  said  street.  Tlie  land  adjacent  to  tlie  premises  in  controversy, 
aside  from  a  small  portion  thereof  in  front  of  block  38  on  the  original  plat, 
was  not  con veye<l  to  said  parties,  nor  did  they  own  that  part  of  the  street,  as 
the  excepting  of  the  said  blocks  out  of  the  said  deeds  also  excepted  therefrom 
the  part  of  said  street  contiguous  to  them,  it  being  appurtenant  thereto. 

Under  the  statute  of  this  state  the  land  in  a  street  goes  to  the  adjoining  lot- 
owners,  when  it  is  vacated:  and  I  cannot  see  that  the  parties  referred  to  had 
any  more  right  to  vacate  said  part  of  said  Fourteenth  street  than  a  stranger 
would  have  had,  nor  that  the  use  by  the  public  of  tlie  Terrace  road  would  be 
evidence  of  a  revocation  of  the  dedication  of  it.  The  construction  of  the 
law  relating  to  the  dedication  of  land  to  the  public  use  varies  according  to  the 
jiature  and  character  of  the  use  to  which  it  is  to  be  devoted,  and  the  circum- 
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stances  under  which  the  dedication  is  made.  The  proof  of  it  in  some  cases 
must  be  clear  and  cogent  of  an  intent  todedicate;  as,  where  valuable  property 
is  claimed  to  have  been  given  to  the  public  for  public  use,  and  no  motive 
shown  upon  the  part  of  the  donor  for  making  the  gift.  In  other  cases  again, 
proof  of  an  acceptance  of  the  dedication  must  be  shown  by  positive  acts  of  its 
approval;  as,  when  it  imposes  a  burden  upon  those  for  whose  use  it  was  in- 
tended. Where,  however,  a  town  proprietor  lays  off  his  land  into  town  lots, 
indicates  streets  upon  the  plat  thereof,  and  offers  the  lots  for  sale,  he  has  a 
purpose  to  accomplish  by  dedicating  such  streets;  and  that  he  intends  it  to  be 
irrevocable  is  beyond  the  possibility  of  a  doubt.  The  proprietor  expects,  and 
the  purchasers  of  lots  understand  when  they  purchase,  that  the  streets  shown 
upon  the  plat  will  forever  remain  open  to  public  use.  The  location  of  the 
town-site,  the  number  and  extent  of  the  streets,  and  the  belief  of  the  pur- 
chasers that  they  will  remain  permanent  and  perpetual,  are  material  induce- 
ments to  the  purchase.  Nor  does  the  proprietor  or  the  purchasers  anticipate 
that  all  the  streets  shown  upon  the  plat  will  be  immediately  opened  and  used. 
It  is  generally  known  and  understood  that  a  large  portion  of  them  will  not  be 
required  for  use  for  many  years  after  the  town  is  laid  out;  that  their  neces- 
sity will  depend  upon  its  future  development  and  growth;  and  that  they  will 
remain  in  abeyance  until  the  public  exigency  demands  tliat  they  be  opened 
and  improved.  Nor  does  tlie  dedication  impose  any  such  burden  upon  the 
public  as  would  imply  that  its  acceptance  might  be  refused.  Under  the  sys- 
tem which  prevails  in  this  state  for  the  improvement  of  streets  in  cities,  the 
.  lot-owners  bear  the  burden  of  the  expense.  The  cost  of  the  improvement  is 
assessed  upon  the  lots  which  front  and  abut  upon  the  street  improved,  in  propor- 
tion to  the  benelits  conferred.  The  city  authorities  constitute  the  governmental 
machinery  by  which  the  cost  is  assessed,  and  its  payment  enforced.  Neither 
the  general  public,  nor  the  corporate  authorities  of  the  city,  have  any  option 
in  tlie  matter.     The  right  to  the  use  of  the  street  inures  to  the  former,  and  I 

the  duty  of  providing  for  its  use  in  the  manner  indicated,  and  of  maintaining  i 

it,  devolves  upon  the  latter.     The  whole  affair,  from  its  inception,  partakes  , 

of  both  a  public  Jind  of  a  private  nature.  When  streets  in  a  town  have  been 
established  in  the  manner  mentioned,  and  the  town  becomes  incorporated,  or 
subject  to  tlie  jurisdiction  of  a  municipal  government,  they  will  necessari.y  ' 

be  under  its  control.     I  presume  that  there  is  not  a  city  cliarter  in  the  sUUe  ' 

but  that  gives  to  its  officers  control  of  the  streets  within  its  limits  for  the 
benefit  of  the  public  as  tlioroughfares.  That  is  one  of  the  principal  objects 
for  which  municipal  governments  are  instituted.  The  streets  are  usually 
established  before  the  government  is  organized.  It  finds  them  as  the  parties 
made  them;  takes  control  of  them  under  a  positive  direction  of  law;  and  its 
acceptance  of  them  is  really  a  matter  of  fiction.     The  city  authorities,  under  ^ 

such  circumstances,  have  no  alternative  but  to  accept  of  the  streets  found  I 

to  have  been  dedicated  by  the  town  proprietor.     But  it  does  not  follow  that  I 

the  city  is  under  any  obligation  to  open  and  improve  such  streets  at  once.  { 

They  may  be  allowed  to  remain  dormant  until  their  use  becomes  a  public  ne- 
cessity. The  town  proprietor  ought  not  to  complain  on  account  of  such  a 
course.  He  received  a  consideration  for  his  dedication  of  them;  was  enabled 
to  dispose  of  lots  by  means  thereof,  and  understood,  when  he  platted  the 
streets,  that  they  would  not  be  opened  and  improved,  or  made  use  of  as  thor- 
oughfares, until  the  public  needed  them  for  that  purpose.  I  can  discover  no 
tenable  ground  upon  which  Thomas  Carter  and  wife  could,  if  they  had  re- 
tained their  interest  in  the  town-site,  have  asked  that  the  street  in  qu&stion 
be  vacated  between  the  points  before  mentioned.  They  could  not  reasonably 
claim  that  the  public  had  failed  to  comply  with  any  condition  upon  which  the 
dedication  was  made;  nor  could  they  insist  that  the  use  of  the  ground  in- 
cluded in  the  street  should  revert  to  them  because  the  public  had  not  entered 
upon  and  used  it  as  such;  for  they  did  not  understand  or  expect,  when  they 
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dedicated  it,  that  it  would  be  so  used  until  the  public  necessities  should  re- 
quire it.  And  if  Thomas  Carter  and  wife  could  not,  under  the  circumstances 
suggested,  revoke  the  dedication,  then  certainly  their  grantees  cannot  do  it. 

If  the  view  I  have  taken  of  the  questions  involved  in  this  case  is  not  cor- 
rect, it  would  follow,  it  seems  to  me,  that  a  town  proprietor  of  an  unincor- 
porated town  could,  at  any  time  before  the  dedication  of  the  streets  had  been 
accepted  by  an  entry  upon  and  user  of  them  by  the  public,  revoke  it,  although 
he  had  already  sold  very  many  of  the  lots,  describing  them  by  reference  to  the 
plat.  Such  a  doctrine  would  countenance  fraud  and  dishonesty;  and  a  con- 
cession to  the  purchasers  of  the  lots  of  the  right  of  ingress  and  egress  to  and 
from  the  lots  purchased  by  them,  notwithstanding  the  revocation,  would  not 
extenuate  or  palliate  it.  The  purchasers  of  lots  in  such  cases  do  not  under- 
stand, when  they  make  the  purchase,  that  the  only  benefit  they  will  receive 
from  the  streets  will  be  a  mere  right  of  way  to  their  lots.  They  are  assured 
that  the  streets  will  remain  open  for  public  use,  and,  as  the  town  builds  up, 
will  be  improved;  which  will  add  to  its  importance,  and  to  the  value  of  their 
property.  Many  of  tlie  courts,  in  discussing  this  subject,  have  made  too  great 
an  effort  to  discriminate  between  such  purchasers  and  the  general  public. 
The  former  are  not  a  distinct  class  from  the  latter.  They  belong  to  it, — are  as 
much  a  part  of  the  public  as  those  who  use  the  streets  for  the  purposes  of 
travel.  If  a  dozen  different  persons  were  to  buy  lots  under  the  circumstances 
before  alluded  to,  and  impliedly  stipulate  with  the  town  proprietor  that  the 
streets  shown  upon  the  plats  of  the  town-site  should  perpetually  remain  open 
to  public  use,  they  would,  so  far  as  I  can  see,  represent  the  public  in  the  af- 
fair as  much  as  a  like  number  of  wayfarers  would  who  travel  upon  such 
streets,  and  have  equal  authority  to  accept  a  dedication  of  them  for  the  pub- 
lic. The  acceptance  is  not  supposed  to  be  made  by  the  entire  public.  It  is 
done  by  a  comparatively  few  persons,  who  represent  it;  and  a  direct  agree- 
ment, made  by  those  who  are  personally  interested  in  the  matter,  that  the 
streets  shall  remain  open  to  public  use,  ought  to  constitute  as  much  an  ac- 
ceptance of  them  by  the  public  as  the  using  of  them  by  other  members  of  the 
community  would. 

The  view  herein  expressed  regarding  the  law  of  dedication  of  streets  in 
towns  fully  sustains  the  instructions  given  by  the  circuit  court  to  the  jury 
upon  that  subject.  The  instructions  were  liberal,  and  as  favorable  to  the  ap- 
pellant as  he  had  a  right  to  olaim.  The  view  which  the  appellant's  counsel 
asked  that  court  to  adopt,  as  shown  by  the  instructions  which  they  requested 
to  be  given,  is  entirely  too  extreme.  It  attached,  under  the  circumstances  of 
the  case,  altogether  too  much  Importance  to  the  question  of  acceptance,  in  or- 
der to  render  the  dedication  effectual.  Ck)urts  must  consider  the  nature  of 
the  transaction,  and  circumstances  attending  it,  in  order  to  ascertain  the  true 
intention  of  the  parties,  and  its  legal  effect.  When  a  person  maps  off  his  land 
into  town  lots  and  streets,  and  offers  his  lots  for  sale,  by  reference  to  the  map, 
there  is  no  mistaking  his  intention.  He  designs,  if  he  is  honest,  that  the 
streets  shall  belong  to  the  public,  and  that  they  will  be  accepted  and  used  by 
it  as  such  whenever  the  public  necessity  or  convenience  requires  it.  He  does 
not,  of  course,  anticipate  that  the  various  members  of  the  community  will 
rush  forward  in  hot  haste  to  accept  his  offer,  but  that  its  acceptance  will  abide 
the  course  and  events  of  time.  The  public  exigencies  requiring  the  use  of  the 
property  may  not  arise  for  years;  but  that  will  not,  where  he  has  induced  par- 
ties to  invest  in  bis  scheme,  release  him  from  the  obligation  of  his  agreement. 
His  gift  is  unconditional,  and  he  can  never  revoke  it;  without  the  interven- 
tion of  circumstances  rendering  it  impossible  for  it  to  take  effect. 

The  appellant's  counsel  insists  that  the  admission  of  the  evidence  at  the 
trial  as  to  the  value  of  the  structure  placed  upon  the  premises  in  question  by 
the  respondent,  and  that  the  instruction  of  the  court  that  such  value  might 
be  set  off  against  the  amount  of  damages  claimed  by  the  appellant,  were  er- 


Digitized  by 


Google 


616  PAQFic  REPORTEE.  [Kan. 

roneous.  I  do  not  see  how  the  ruling  in  that  particular  could  injnre  the  ap- 
pellant, unless  he  establislied  his  right  to  recover  the  possession  of  the  prem- 
ises. But,  irrespective  of  that  question,  it  could  not  have  been  a  material  er- 
ror. It  was  not,  as  I  view  it,  technically  correct  to  allow  the  value  of  the 
structure  to  be  set  off  against  the  injury  to  the  freehold,  yet  I  think  its  value 
should  be  taken  into  consideration  in  assessing  the  dAmages.  The  appel- 
lant, if  there  had  been  no  dedication  of  the  land,  would  have  bad  a  right  of 
action  for  the  respondent's  wrongful  breaking  into  the  premises,  to  the  ex- 
tent, at  least,  of  nominal  damages;  and  he  had  a  right  to  prove,  in  aggrava- 
tion of  the  damages,  the  acts  committed  by  the  respondent  while  in  posses- 
sion. Those  acts  consisted  in  digging  holes  in  the  ground,  and  in  erecting 
trestle-work,  which,  by  reason  of  its  being  a  fixture,  became  the  property  of  the 
appellant,  and  the  timbers  of  which  wei*e  valuable.  In  consequence  of  these 
acts  the  appellant  gained  title  to  the  timbers.  To  ascertain,  therefore,  how 
much  the  appellant  was  damaged  in  consequence  of  digging  the  holes  and 
erecting  the  trestle-work,  the  value  of  it  to  the  appellant  as  merchandise 
should  be  taken  into  consideration.  If  A.  were  to  wrongfully  enter  upon  B.'s 
land,  and  dig  thereon  a  foundation,  and  build  a  valuable  house,  the  latter 
should  not  be  entitled  to  recover  against  the  former  damages  for  the  digging, 
without  regard  to  the  value  of  the  structure.  The  question  in  such  a  case  is, 
how  much  the  subsequent  acts  have  aggravated  the  damages;  and  if,  instead 
of  being  an  injury,  they  are  a  posiMve  benefit,  he  should  not  be  allowed  tore- 
cover  on  account  of  them.  Under  this  view  the  said  evidence  was  properly 
admitted,  and  the  instruction,  in  the  main,  was  correct.  The  appellant's 
counsel  also  claims  that  in  a  dedication  the  legal  title  remains  in  the  party 
making  it,  and  that  the  rights  of  a  party  claiming  under  the  dedication  are 
equitable  rights  only,  and  cannot  be  set  up  in  an  action  at  law  as  against  the 
legal  title.  A  common-law  dedication  does  not  pass  the  legal  title  to  the  prop- 
erty dedicated.  It  merely  transfers  the  use;  but  that  is  sufficient,  under  our 
statute,  to  defeat  an  action  to  recover  the  possession  of  the  property,  when 
the  possession  is  consistont  with  the  object  and  purpose  of  the  dedication. 
The  judgment  appealed  from  must  be  affirmed. 


West  v.  Cameron. 

(Supreme  Court  of  Kansas.  November  10.  1888.) 

ESmcTMBNT — Evidence — Harbilbss  Error. 

In  ejectment,  where  defendant  in  his  answer  avers  that  the  land  tn  controversy 
**was  wholly  unoccupied  at  the  time  of  the  said  sale,  and  was  then  owned  in  aolido 
by  the  plaintiff,"  the  admission  on  the  application  of  piainiiiT of  a  record  copy  of  a 
deed  of  conveyance,  the  deod  itself  being  in  his  possession,  though  in  another  slate, 
to  prove  title  thus  admitted  by  defendant,  is  bnrmless  error. 

Error  to  district  court,  Ellis  county;  W.  H.  Pratt,  Judge. 

Action  in  tlie  nature  of  ejectment,  and  to  set  aside  a  tax  deed,  by  R.  W. 
Cameron  against  F.  D.  West  and  J.  0.  West.  Judgment  was  rendered  in 
favor  of  plaintiff  for  the  recovery  of  the  land,  and  in  favor  of  defendant  F.  D. 
West  for  the  recovery  of  the  taxes.  Both  sides  complained;  defendant  F.  D. 
West  filing  a  petition  in  error,  and  plaintiff  Hling  a  cross-petition.  Upon 
hearing  in  the  supreme  court,  tlie  judgment  was  reversed  and  cause  remanded 
for  error  in  admitting  the  record  copy  of  plaintiff's  deed  in  evidence.  See 
18  Pac.  Rep.  896.     The  cause  is  now  before  the  court  on  rehearing. 

David  Rathbone,  for  plaintiff  in  error.  W.  P.  Montgomery,  far  defendant 
In  error. 

Pes  CuBiAic.  This  was  an  action  in  the  nature  of  ejectment,  and  to  set 
aside  a  tax  deed.  The  answer  contained  over  six  pages,  setting  forth  various 
matters  of  supposed  defense;   and  it  also  states,  among  other  things,  as  fol- 
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lows:  "That  said  real  estate  was  wholly  unoccupied  at' the  time  of  the  said 
sale,  and  was  then  owned  in  aolido  by  the  plaintiff."  This  was  the  only  ad- 
mission made  hy  the  defendanta  at  any  time  or  anywhere  that  the  plaintiff 
owned  the  land  in  controversy.  On  the  trial,  the  plaintiff,  in  order  to  prove 
that  he  was  ^he  owner  of  the  land,  offered  to  introduce  in  evidence  the  rec- 
ords of  the  register  of  deeds  to  prove  the  execution,  the  existence,  and  tlie 
contents  of  a  certain  deed  of  conveyance.  To  this  the  defendants  objected, 
upon  the  ground  that  such  records  were  only  secondary  evidence,  and  that 
no  proper  preliminary  proof  had  been  Introduced  or  proper  foundation  laid 
for  their  introduction.  The  plaintiff^s  attorney  was  then  introduced  as  a  wit- 
ness, and  he  testified  at  length  with  reference  to  the  deed, — that  it  was  then 
in  the  possession  of  the  plaintiff  in  New  York,  and  that  he  had  tried  to  obtain 
it,  but  had  been  unable  to  do  so;  whereupon  the  court  permitted  the  aforesaid 
records  to  be  introduced  in  evidence.  No  claim  was  then,  or  at  any  other 
time,  made  in  the  district  court,  that  the  defendant  had  admitted  that  the 
plaintiff  ever  owned  the  land.  In  this  couit  the  plaintiff  in  error,  defendant 
below,  made  a  lengthy  argument  in  his  brief  to  show  that  the  admission  of 
such  records  was  material  error.  The  defendant  in  error,  plaintiff  below,  re- 
plied in  his  brief,  claiming  that  there  was  no  error;  and  then  uses  the  follow- 
ing language:  "Besides,  the  defendant  admits  in  his  answer  that  the  plaintiff 
was  the  owner  of  the  land  in  controversy  prior  to  his  tax  deed."  We  think 
the  defendant  below  sufficiently  Jidmitted  the  title  to  the  land  in  controversy 
to  have  been  in  the  plaintiff  below  at  the  time  of  the  tax  sale,  and  therefore 
that  the  error  committed  by  the  court,  in  admitting  the  records  of  the  register 
of  deeds  to  be  introduced  in  evidence  to  prove  that  same  fact,  was  wholly  im- 
material. Through  some  inadvertence,  however,  on  the  part  of  the  court  in 
delivering  the  opinion  heretofore  delivered,  and  in  deciding  the  case,  it  over- 
looked this  fact.  As  the  error  of  the  court  below  in  admitting  in  evidence 
said  records  was  immaterial,  its  judgment  should  be  affirmed,  instead  of  being 
reversed,  as  heretofore  ordered. 


(40  Kan.  281) 

Gbttt  et  al.  v.  C.  R.  Barnes  Milling  Co. 
{Supreme  Court  of  Kansas.    November  10, 1888.) 

1.  CoBPORATiONft—CoNTBACTS— Power  to  Makjs.  ■ 

Before  the  president  and  manager  of  a  milling  company,  incorporated  for  the 
purpoBes  of  conversion  and  sale  of  agricultural  products,  can  bind  the  company  by 
the  purchase  of  flour,  it  must  be  shown  that  such  purchase  came  within  the  pur- 
view and  scope  of  its  corporate  powers,  or  was  authorized  by  the  company,  or  that 
some  fact  or  circumstauce  existed  that  rendered  the  purchase  necessary  for  the 
protection  and  interest  of  the  milling  business,  or  that  some  benefit  resulted  to  the 
company  from  the  purchase. 

fL  Bamb^-Pubchasb  bt  Prbsidbnt— Liabilities  of  Cobporation. 

Where  the  president  and  general  manager  of  a  company,  incorporated  for  the 
purposes  of  *^  conversion  and  disposal  of  agricultural  products  bv  means  of  mills, 
elevators,  stores,  or  otherwise, "  purchases  flour,  and  such  purchase  is  unknown 
and  unauthorized  by  the  company,  and  no  benefit  results  to  it  by  reason  of  such  pur- 
chase, h€ldj  in  an  action  by  the  seller  against  the  company,  such  facts  alone  wiU 
not  create  a  liability  against  the  company. 

8.  Same— Ratification. 

Where  the  president  of  a  milling  company,  incorporated  for  the  purpose  of  con- 
verting and  selling  agricultural  products,  purchases  fiour  in  the  name  of  the  com- 
pany, and  ships  the  same  to  a  dealer  in  options  in  grain,  and  pledges  the  flour  in 
.payment  of  options  on  wheat,  and  such  purchase  of  flour  and  wheat  is  unknown  to 
and  unauthorized  by  the  milling  company,  and  no  benefit  results  to  it  by  reason 
thereof,  held,  such  unauthorized  acts  will  not  amount  to  a  ratification  of  such  pur- 
chase. 

(SylUibvM  by  Clogston,  C.) 

(Commissioners'  decision.    Error  to  district  court,  Clay  county;  E.  Hutch- 
inson, Judge. 
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This  action  was  brought  by  John  Getty  and  Arthur  Lakin,  partners  as 
John  Getty  &  Co.,  against  the  0.  R.  Barnes  Milling  Ck)mpany,  a  corporation, 
in  the  district  court  of  Clay  county.  Ran.,  to  recover  the  purchase  price  of 
two  car-loads  of  flour.  At  the  trial  the  court  sustained  a  demurrer  to  the 
plaintiffs'  evidence,  and  the  plaintiffs  now  bring  the  case  here.^ 

M.  M.  Miller f  E.  F.  Robinson,  and  C.  C.  Coleman^  for  plaintiffs  in  error. 
C.  M.  Anthony  and  /.  S.  Walker,  for  defendant  in  error. 

Clogston,  C,  {c(fter  stating  the  facts  as  above.)  Plaintiffs  in  error 
brought  this  action  to  recover  $1,350,  the  price  of  flour  sold  by  them  to  C.  R. 
Barnes,  or  the  C.  R.  Barnes  Milling  Company,  and  at  the  trial  a  demurrer 
was  sustained  to  the  plaintiffs'  evidence.  John  Getty  &  Co.  were  a  milling 
Arm  at  Ellsworth,  Kan.,  and  the  defendant,  the  C.  R.  Barnes  Milling  Com- 
pany, was  a  corporation  engaged  in  the  milling  business  at  Clay  Center. 
About  July  27,  1885,  C.  R.  Barnes  went  to  Ellsworth,  and  purchased  of  the 
plaintiffs  60,000  pounds  of  flour,  at  $2.25  per  hundred- weight,  to  be  paid  for 
in  30  days.  At  this  time  Barnes  represented  that  he  was  the  president  of 
the  C.  R.  Barnes  Milling  Company,  and  its  manager,  and  that  the  flour  was 
for  the  purpose  of  supplying  its  trade.  The  flour  was  shipped  to  C.  R.  Barnes 
at  Kansas  City,  and  placed  to  the  credit  of  the  Barnes  Milling  Company  with 
one  A.  J.  Meade,  who  was  a  commission  merchant  in  Kansas  City.  Shortly 
afterwards,  Barnes,  in  the  name  of  the  milling  company,  commenced  pur^ 
chasing  options  on  wheat,  and  continued  so  to  do  until  some  50,000  bushels 
had  been  purchased.  The  flour  purchased  of  the  plaintiffs,  and  other  flour 
owned  by  Barnes,  was  placed  with  Meade  to  pay  the  margin  on  the  wheat 
deals.  Wheat  gradually  declined  on  the  market,  and  his  options  were  closed 
out  at  a  loss  of  more  than  $5,000,  more  than  covering  all  the  flour  stored  with 
Meade.  All  of  these  transactions,  the  purchase  of  the  flour  stored  with 
Meade,  and  the  purchase  of  wheat  on  the  market,  were  without  the  knowl- 
edge of  the  Barnes  Milling  Company,  save  Barnes  himself,  who  was  the 
president  of  the  company,  and  all  of  said  transactions  were  repudiated  by  the 
company  as  soon  as  known  by  it.  Plaintiffs  now  insist  that  they  had  a  right 
to  rely  upon  the  statements  of  Barnes,  and  tliat  his  statements  were  binding 
upon  the  corporation  of  which  he  was  president;  while,  on  the  other  hand, 
defendant  insists  that  the  corpor/ition  is  not  liable  for  the  acts  of  Barnes,  un- 
authorized by  the  company,  and  that  such  a  contract  was  not  within  the  pur- 
view and  scope  of  its  corporate  business.  Plaintiffs  claim  that,  even  if  the 
purchase  was  unauthorized,  yet  it  was  ratified  by  the  subsequent  transactions 
in  Kansas  City.  Tlie  charter  under  which  the  defendant  company  was  doing 
business  was  as  follows:  "The  purposes  for  which  this  corporation  is  formed 
is  for  tlie  conversion  and  disposal  of  agricultural  products  by  means  of  mills, 
elevators,  stores,  or  otherwise."  The  first  question  is,  under  this  charter,  had 
the  president  or  general  manager  of  the  company,  without  special  direction 
from  his  company,  the  right  to  go  upon  the  market  and  purchase  flour?  In 
our  judgment  this  question  must  be  decided  by  determining  whether  flour  is 
an  agricultural  product.  In  one  sense  it  may  be  said  tliat  flour  is  a  product 
of  agriculture,  but  in  the  common  application  of  the  term  we  think  this  is  not 
true.  The  product  of  agriculture  is  that  which  is  the  direct  result  of  hus- 
bandry, and  culture  of  the  soil, '  It  embraces  the  product  in  its  natural,  un- 
manufactured condition.  As  cotton  is  a  product  of  agriculture,  yet  cotton 
cloth,  or  other  fabrics  made  from  cotton,  could  hardly  be  termed  "agricultural 
products."  If  the  products  resulting  from  the  manufacture  of  agricultural 
products  are  not  to  be  determined  by  the  common  acceptation  of  the  term 
"agricultural  products,"  then  this  charter  would  embrace  an  innumerable 
variety  of  manufactures  and  their  products.  Flour,  being  the  product  of 
manufacture,  is  not  strictly  within  the  purview  of  this  charter.  But  under 
some  circumstances  and  conditions  a  corporation  might  be  authorized  to  pur- 
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chase  and  sell  property  or  goods  not  strictly  embraced  in  the  purposes  enu- 
merated in  its  charter;  the  general  rule  being  that  a  corporation  may  carry 
on  the  business  for  which  it  was  chartered,  in  the  usual  and  ordinary  man- 
ner. Canal  Co.  v.  Vallette,  21  How.  424;  Thompson  v.  Lambert,  44  Iowa, 
239;  McKieman  v.  Lenzen,  56  Cal.  61.  What  is  or  is  not  within  the  char* 
tered  powers  of  a  corporation  cannot  be  laid  down  as  a  strict  rule  of  law.  Each 
particular  case  must  be  governed  by  itself,  and  the  facts  that  surround  it 
may  include  or  exclude  it  from  its  powers.  There  might  be  instances  in 
which  a  corporation  formed  as  the  defendant  was  could  purchase  flour,  and 
stiJl  not  be  in  violation  of  its  chartered  rights.  For  instance,  its  mill  might 
be  disabled,  and,  for  the  purpose  of  holding  and  controlling  its  trade  during 
the  time  of  repairs,  flour  might  perhaps  be  properly  purchased  by  its  ofiicers 
or  agents  for  the  purpose  of  carrying  on  the  legitimate  objects  for  which  the 
corporation  was  organized.  Flenkner  v.  Bank,  8  Wheat.  351 ;  Bank  v.  Bank, 
92  U.  S.  128;  Organ  Co.  v.  Reddish,  51  Iowa,  55.  But  because  some  such 
peculiar  situation  would  give  the  corporation  the  right  to  go  apparently  out- 
side of  its  strict  chartered  powers,  it  would  not  authorize  tlie  act  complained 
of  in  this  action,  unless  some  such  peculiar  reasons  existed  for  so  doing. 
Glass  Co.  v.  Glass  Co.,  Ill  Mass.  315;  Sherman  v.  Fitch,  98  Mass.  59.  It 
has  been  held  that  a  railroad  company  may  purchase  coal  land,  and  engage  in 
coal  mining,  if  thereby  it  can  supply  its  wants  cheaper  than  by  purchasing 
on  the  market.  So  it  may,  under  peculiar  circumstances,  charter  or  purchase 
steam-ships  in  connection  with  its  business,  where  it  is  shown  that  such  acts 
facilitate  and  add  to  the  general  purpose  and  scope  of  the  business.  So  it  was 
held  that  railroad  companies  might  bnilt  and  manage  hotels,  reading-rooms, 
books-stalls,  where  those  things  tend  to  the  comfort  of  its  employes  or  pat- 
rons; that  it  might  also  build  docks,  elevators,  and  warehouses  for  the  stor- 
age of  property  transported,  and  erect  workshops  for  the  manufacture  and 
repair  of  machinery.  But  these  things  ^an  only  be  done  where  the  peculiar 
circumstances  of  the  case  make  them  applicable.  Lyde  v.  Railway  Co,,  36 
Beav.  16;  Hoagland  v.  Railroad  Co,,  39  Mo.  451;  Pearce  v.  Railroad  Co., 
21  How.  441.  While  a  railroad  company  may  purchase  and  mine  coal  for  its 
own  use,  yet  it  could  not  engage  in  that  business  for  sale  and  speculation, 
and  it  could  make  no  difference  that  this  transaction  would  be  remunerative 
to  the  company.  Attoimey  General  v.  Railioay  Co.^  1  Drew.  &S.  154;  Alex- 
ander V.  Cauldioell,  83  N.  Y.  480.  So,  in  the  present  case,  under  peculiar 
circumstances,  the  defendant  might  have  purchased  flour  to  sell  again,  to 
meet  some  temporary  want,  or  to  supply  and  protect  its  trade,  yet  it  could 
not  engage  in  this  class  of  business  as  a  business,  under  its  charter;  and, 
where  tlie  plaintiffs  seek  to  justify  a  sale  to  the  officer  of  a  corporation,  they 
must  either  show  that  it  comes  within  the  purview  of  the  charter  of  that  cor- 
poration, or  else  some  peculiar  facts  or  circumstances  that  would  make  an  ex- 
ception to  the  general  rule.     Nothing  of  this  kind  is  shown  in  this  case. 

The  next  question  is,  did  the  acts  of  the  president  of  the  corporation,  in 
depositing  this  flour  at  Kansas  City,  and  the  purchase  of  wheat  on  the  hiarket, 
ratify  the  purchase?  The  evidence  in  this  case  clearly  shows  that  the  pur- 
chase of  wheat  by  Barnes  in  the  name  of  the  milling  company,  which,  under 
the  charter,  he  had  a  right  to  do,  was  simply  an  option  purchase,  and  not  an 
actual  purchase;  in  other  words,  it  was  a  species  of  gambling  contract,  and 
not  such  a  transaction  as  would  ratify  an  unauthorized  act.  Such  contracts 
of  purchase  as  that  shown  by  the  evidence  in  this  case  have  been  universally 
held  to  be  illegal  and  void.  Washer  v.  Bond,  ante,  323,  and  cases  cited. 
We  are  therefore  of  the  opinion  that  the  judgment  of  the  court  below  should 
be  affirmed. 

Per  Curiam.    It  is  so  ordered. 

Valentine  and  Johnston,  J.!.,  concur. 
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HoKTON,  G.  J.,  {concurring.)  The  only  question  which  1  think  important 
to  consider  is  whether  there  was  any  evidence  introdaced  upon  the  trial  which 
fairly  tended  to  make  the  milling  corporation  liable  for  the'  flour  purchased 
by  C.  K.  Barnes,  tiie  president  and  general  manager  of  the  corporation.  The 
corporation  was  engaged  ^*in  the  conversion  and  disposal  of  agricultural  prod- 
ucts, by  means  of  mills,  elevators,  stores,  or  otherwise."  Under  the  terms 
of  its  charter  the  corporation  had  the  power  to  carry  on  the  business  of  buy- 
ing grain,  (not  tlour,)  and  of  making  flour  and  meal,  and  selling  and  disposing 
of  its  grain  and  flour  and  meal,  through  its  eievatora,  stores,  and  otherwise. 
Therefore  the  purchase  of  (lour,  a  manufactured  article,  was  not  the  usual  and 
ordinary  business  of  the  corporation.  It  is  clear  that  the  flour  purchased  was 
not  received  by,  or  went  to  the  benefit  of,  the  corporation.  It  wtis  shipped 
to  Kansas  City,  Mo.,  to  0.  K.  Barnes,  and  not  to  the  milling  corporation  at 
Clay  Center,  where  the  business  of  the  corporation  was  carried  on.  It  was 
also  shown  that,  whatever  G.  B.  Barnes  may  have  represented  to  Mr.  Getty,  he 
was,  in  fact,  buying  the  flour  for  himself,  and  not  for  the  corporation.  There- 
fore the  contract  between  Getty  and  Barnes  was  unauthorized  by  the  corpora- 
tion; and,  if  Barnes  used  the  corporate  credit  in  the  transaction  for  his  own 
pei-sonal  interest,  the  corporation  was  not  bound  by  the  contract,  under  ail 
the  circumstances  presented.  If  the  evidence  adduced  tended  to  show  that 
Barnes  had  express  authority  from  the  officers  and  the  stockholders  of  the  cor- 
poration to  purchiise  flour,  or  if  he  had  purchased  other  flour  with  the  knowledge 
and  sanction  of  the  officers  and  stockholders  of  the  corporation,  or  if  he  had 
turned  the  flour  over  to  the  corporation  for  its  benefit,  or  if  it  had  been  the 
general  custom  of  the  corporation  to  purchase  flour  for  shipment  to  Kansas 
City  or  other  points,  then  1  would  say  that  (here  was  in  the  case  sufficient 
evidence  tending  to  show  original  authority  for  the  purchase  of  the  flour,  or 
of  a  subsequent  ratification  by  the  corporation.  As  the  contract  for  the  pur- 
chase of  the  flotir  was  for  the  personal  benefit  of  Barnes,  and  no  one  else,  and 
manifestly  to  the  injury  of  the  corporation  at  the  time  of  the  alleged  ratifica- 
tion, clear  evidence  of  ratification  would  be  required  before  any  ratification 
would  be  presumed.  If  the  contract  had  been' for  the  benefit  of  the  corpora- 
tion, a  contrary  presumption  could  be  indulged  in,  and  in  such  a  case  very 
slight  evidence  of  acquiescence  would  have  been  sufficient  to  give  validity  to 
the  purchase.  For  the  foregoing  reasons,  with  some  hesitation,  I  ooncur 
in  the  judgment  ordered  to  be  entered. 


(40  Kan.  250) 

SwiTZER  V.  City  of  Wellington. 

(Supreme  Cowrt  of  Kansas.    November  10, 1888.) 

Gabnishment— Liability  of  Municipal  Corporation. 

A  city  of  tlxe  second  class  cauriot  be  required  to  answer  as  garnishee,  and  is  not 
liable  under  section  54a,  c.  81.  Comp.  Laws  1879.    Valsmtinr,  J.,  dissents. 
(Syllabw  by  Holt,  C.) 

Commissioners'  decision.  Brror  to  district  court,  Sumner  county;  J.  T. 
Herkick,  Judge. 

John  Af.  Graham  and  Isaac  Q.  Reed,  for  plaintiff  in  error.  W.  if.  Staffle- 
bach  and  Lawrence  cfe  Furgicson,  tor  defendant  in  error. 

Holt,  C.  On  January  8,  1883,  H.  Switzer,  the  plaintiff  in  error,  brought 
an  action  injustice's  court  against  James  Cronin,  and  recovered  judgment  by 
confession  on  the  12th  day  of  January.  At  the  same  time  he  served  a  gar- 
nishee process  upon  P.  A.  Wood,  mayor  of  the  city  of  Wellington.  Upon  the 
22d  of  January  tlie  mayor  answered  under  oath  that  the  city  was  indebted  to 
James  Cronin  in  the  sum  of  $45.88.  The  city  failing  to  pay  this  amount,  the 
plaintiff  brought  this  action  to  recover  it.    Judgment  was  rendered  for  the 
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defendaut  in  justice's  court,  and  the  case  was  taken  to  the  Sumner  district 
court  on  error,  where  the  judgment  whs  reversed,  and  the  case  held  for  trial 
in  said  court.  Upon  trial  judgment  was  again  rendered  for  defendant.  It 
appears  that  the  city  of  Wellington  was  indebted  to  Gronin  on  a  contract  for 
work  upon  the  streets,  but  It  was  agreed  in  open  court  that  the  only  question 
sought  to  be  presented  here  should  be  whether  or  not  a  municipal  corporation 
should  be  required  to  answer  as  a  garnisliee  in  justice*s  court.  The  plaintiff 
contends  that  section  54a,  c.  81,  Com  p.  Laws  1879,  authorizes  such  a  pro- 
ceeding. It  is  as  follows:  "That  in  all  personal  actions  arising  upon  contract 
before  justices  of  the  peace,  if  the  plaintiff,  his  agent  or  attorney,  shall  Hie 
with  the  justice,  at  the  time  of  or  after  the  commencement  of  suit,  an  affida- 
vit that  he  has  good  reason  to  believe,  and  does  believe,  that  any  corporation 
or  person  to  be  named,  and  within  the  county  where  the  action  is  brought, 
has  property,  money,  goods,  chattels,  credits,  and  effects  in  his  hands,  or  un- 
der his  contract,  [control,]  belonging  to  the  defendant,  or  that  such  corpora- 
tion or  pel-son  is  anywise  indebted  to  the  principal  defendant,  whether  such 
indebtedness  be  due  or  not,  that  the  principal  defendant  [naming  him]  is  justly 
indebted  to  the  plaintiff  in  a  given  amount  over  and  above  all  legal  set-off, 
and  that  the  plaintiff  has  good  reason  to  and  does  believe  that  he  will  lose  the 
same  unless  a  garnishee  summons  issue  to  the  aforesaid  person,  a  garnishee 
summons  shall  be  issued  and  p^^rsonally  served,  in  the  same  manner  as  an 
ordinary  summons,  and  from  the  time  of  such  service  the  garnishee  shall  stand 
liable  to  the  plaintiff  for  all  property,  money,  and  articles  in  his  hands,  or  due 
from  him  to  the  defendant. " 

It  is  contended  that  the  phrase  "any  person  or  corporation"  includes  a  city 
of  the  second  class;  that  the  term  "corporation"  is  used  without  limitation, 
and  would  embrace  not  only  private,  but  public,  corporations.  We  think 
that  the  term  "corporation."  as  used  in  this  section,  has  reference  solely  to 
private  corporations  organized  for  private  purposes,  and  does  not  include 
municipal  corporations.  Cities  are  a  part  of  the  government,  and  should  not 
be  required  to  become  involved  in  litigation  in  which  they  have  no  interest. 
This  exemption  from  garnishee  process  is  based  entirely  upon  the  ground  of 
public  policy.  The  reasons  given  by  different  courts  are  numerous;  among 
others,  that  it  would  impair  the  usefulness  and  power  of  such  corporations  in 
the  discharge  of  their  functions.  It  would  draw  cities  into  litigation,  and  oc- 
cupy the  time  of  their  officers  in  expensive  and  vexatious  suits  in  which  they 
had  no  interest,  and  would  compel  them  to  expend  the  money  of  the  people 
and  the  time  of  their  officials  on  a  matter  wholly  foreign  to  their  creation.  It 
might  impede  public  improvements,  and  the  execiltion  of  contracts  in  which 
the  public  would  be  interested.  IwMerwin  v.  City  of  Chimgo^  45  111.  133, 
the  court  says:  "But,  in  our  opinion,  the  city  should  not  be  subjected  to  this 
species  of  litigation,  no  matter  what  may  be  the  character  of  its  indebtedness. 
If  we  hold  it  must  answer  in  all  cases,  and  the  exemption  from  liability  be 
allowed  to  depend  in  each  case  upon  the  character  of  the  indebtedness,  we 
shall  leave  it  liable  to  a  vast  amount  of  litigation  in  which  it  has  no  interest, 
and  obliged  to  spend  the  money  of  the  people  and  the  time  of  its  officials  in  the 
management  of  matters  wholly  foreign  to  the  object  of  its  creation.  A  niu- 
.licipai  corporation  cannot  be  properly  turned  into  an  instrument  or  agency  for 
the  collection  of  private  debts.  It  exists  simply  for  the  public  welfare,  and 
cannot  be  required  to  consume  the  time  of  its  officers  or  the  money  in  its  treas- 
ury in  defending  suits,  in  order  that  one  private  individual  may  the  better  col- 
lect a  demand  due  from  another.  A  private  corporation  must  assume  the 
same  duties  and  liabilities  as  private  Individuals,  since  it  is  created  for  private 
purposes.  But  a  municipal  corporation  is  part  of  the  government.  Its  pow- 
ers are  held  as  a  trust  for  the  common  good.  It  should  be  permitted  to  act 
only  wiih  reference  to  that  object,  and  should  not  be  subjugated  to  duties, 
liabilities,  or  expenditures,  merely  to  promote  private  int  rest  or  private  con- 
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venience."  Wallace  v*  Lawyer,  54  Ind.  501;  McDougdl  v.  Hennepin  Co.,  4 
Minn.  184.  (Gil.  130:)  State  v.  Bberly,  12  Neb.  616, 12  IST.  W.  Bep.  96;  Hafi>- 
thorn  V.  City  of  St.  Lotas,  11  Mo.  69;  Brie  v.  Knapp,  29  Pa.  St.  173; 
Mayor,  etc,,  v.  Rowland,  26  Ala.  498;  Mayor  of  Baltimore  v.  /Jbot,  8  Mcl.95; 
Bumham  v.  Cj^y  of  Fond  du  Lac,  15  Wis.  193;  Buffham  v.  C^iy  of  Racine,  26 
Wis.  449;  School-Dist.  v.  (?apc,  39  Mich.  484;  McLellen  v.  Yoking,  54  Ga. 
399;  Drake,  AtUichm.  §  516;  2  Wade,  Attaclim,  §§  345. 419;  Wap.  Attachm. 
AGarn.  236  et  seq.  See,  also,  McCubbin  v.  Atchison,  12  Kan.  166,  and  notes 
of  reporter  on  pages  169-170.  The  authorities  are  not  entirely  uniform. 
Contra:  City  of  Newark  v.  Funk,  15  Ohio  St.  462,  in  which  tlie  court  held 
that  a  municipal  corporation  could  be  garnished.  The  statute  of  Ohio  pro- 
vides "that  any  claims  of  charges  in  actions  due  or  to  become  due  to  the  judg- 
ment debtor,  and  ail  money,  goods,  and  effects  which  he  may  have  in  the 
hands  of  any  person,  body  politic  or  corporate,"  may  be  made  subject  to  the 
payment  of  a  judgment.  Also  Wilson  v.  Lewis,  lOR.  I.  285;  Bray  v.  Town 
of  Wallingford,  20  Conn.  416;  Adams  v.  Tyler,  121  Mass.  380. 

Plaintiff  contends,  if  this  were  the  ordinary  and  fair  interpretation  of  sec- 
tion 54a,  the  defendant  has  waived  it  by  the  answer  of  the  mayor  to  the  gar- 
nishee process;  and  cites  Clapp  v.  Walker,  25  Iowa.  315.  That  authority  is 
not  applicable  in  this  case.  That  action  was  brought  against  a  school-district, 
and  the  district  {idmitted  an  indebtedness  for  a  part  of  the  amount  claimed, 
and  denied  its  indebtedness  for  any  greater  sum.  A  trial  was  had,  and  ver- 
dict set  aside;  and,  after  the  evidence  was  all  introduced  in  the  second  trial, 
the  court  was  asked  to  instruct  the  jury  that  a  municipal  corporation  could 
not  be  garnished,  and  therefore  was  not  liable.  In  the  action  of  Switzer  v. 
Cronin,  the  mayor,  in  response  to  garnishee  summons,  answered  simply  that 
the  city  was  owing  Cronin  .$45.88.  When  this  action  was  brought  against 
the  city  it  denied  its  liability  at  once,  and  has  contested  this  action  on  the 
ground  that,  being  a  municipal  corporation,  it  was  not  answerable  to  Switzer 
for  any  amount  it  might  be  owing  Cronin.  The  plaintiff  calls  our  attention 
to  section  102,  c.  18,  Comp.  Laws,  relating  to  cities  of  the  first  class,  which 
is:  "Lands,  houses,  moneys,  debts  due  the  city,  and  property  and  assets  of 
every  description  belonging  to  any  city  under  this  act,  shall  be  exempt  from 
taxation,  execution,  and  sale,  and  snch  cities  shall  not  be  required  to  answer 
as  garnishee  in  any  action."  And  also  to  section  104,  c.  19,  relating  to 
cities  of  the  second  class,  as  follows:  "All  lands,  houses,  moneys,  debts  due 
the  city,  and  property  and  assets  of  every  description,  belonging  to  any  city 
or  municipal  corporation,  *  *  *  shall  be  exempt  from  taxation."  The 
plaintiff  contends  that  because  the  clause,  "and  such  cities  shall  not  be  required 
to  answer  as  garnishee  in  any  action,"  is  omitted  in  section  104  of  chapter 
19,  it  was  intended  that  cities  of  the  second  class  should  be  required  to  an- 
swer as  garnishee,  and  that  under  the  ordinary  rules  of  construction  cities  of 
the  first  class  only  were  intended  to  be  exempt.  We  concede  the  force  of  this 
argument,  but  it  does  not  necessarily  follow,  because  it  was  inserted  in  the 
law  governing  cities  of  the  first  class,  that  the  rule  would  have  been  other- 
wise if  it  had  been  left  out.  The  acts  telating  to  cities  of  the  first  and  second 
class  were  enacted  at  different  times;  the  one  concerning  cities  of  the  second 
class  in  1872,  and  the  other  in  1881.  We  cannot  say  that  the  omission  from 
the  earlier  act  was  intentional.  We  believe  the  rule  to  be,  before  a  city  is  re- 
quired to  answer  in  garnishee  proceedings,  there  must  be  an  express  provision 
of  the  statute  compelling  them  to  do  so.  This  being  the  law,  its  omission 
would  not  justify  the  inference  of  plaintiff.  The  rule  of  construction  contended 
for  by  plaintiff  is  not  clearly  applicable  to  the  statutes  cited  and  compared, 
and  we  think  such  construction  should  yield  to  the  more  important  question 
of  public  policy;  and  that  no  city,  without  an  express  provision  of  the  stat- 
ute, should  be  drawn  into  litigation  in  which  it  has  no  interest,  and  wholly 
foreign  to  the  purposes  of  its  creation,  and  the  money  of  the  people  expended. 
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and  the  time  ot  its  officials  devoted,  to  matters  of  no  public  interest  or  benefit. 
We  therefore  recommend  that  the  decision  of  the  coart  below  be  affirmed. 

P£B  Curiam*    It  is  so  ordered. 

HoRTON,  C.  J.,  and  Johnston,  J.,  concur.    Yalbnitne,  J.,  dissents. 

(40  Kan.  271) 

Fins  et  al.  r>.  Uhschetd  et  oZ. 
{Supreme  Court  of  KunscLS.    Novomber  10, 1888.) 

L  Religious  Socibties— Action  por  Bbne7it  of  Unincorporatei)  Church— Parties. 
Where  property  is  olaimed  by  a  church  organization  not  incorporated,  and  the 
property  is  in  dispnte,  an^  number  of  the  members  of  such  association  or  congrega- 
tion may  maintain  an  action  for  the  benefit  of  the  church,  under  section  88,  Comp. 
Laws  1885. 

d.  Same— Purchase  of  Real  Estate— Profertt  Held  in  Trust. 

Where  a  church  organization,  not  incorporated,  purchases  real  estate  for  the 
benefit  of  such  congregation,  and  the  purchase  price  is  paid,  the  property  improved, 
and  possession  retained  by  such  congregation,  and  the  property  is  conveyed  to  some 
person  in  trust  for  such  church  and  congregation,  a  trust  is  thereby  created  that 
may  be  enforced,  although  not  in  writing,  (Frarikltn  v.  CoUeify  10  Eian.  361 ;)  and  it 
can  make  no  difference  that  the  person  to  whom  the  land  is  conveyed  is  the  bishop 
of  the  denomination  of  which  said  church  is  a  part. 

(SyUahua  by  Clogstoriy  O.) 

Commissioners*  decision.  Error  to  district  court,  Pottawatomie  county; 
R.  B.  Spilman,  Judge. 

This  was  an  action  brought  in  the  district  court  of  Pottawatomie  county  to 
cancel  and  set  aside  a  certain  deed  executed  by  Louis  M.  Fink  to  Frank  Win- 
ter, and  to  declare  the  land  to  be  held  by  said  Fink  in  trust  for  the  use  and 
benefit  of  the  Catholic  Churcli  of  Kock  Creek,  in  said  county.  Trial  by 
the  court,  and  judgment  for  the  plaintiffs  below.  The  defendants  now  bring 
the  case  here  for  review.  The  evidence  shows  that  some  time  in  1868  the 
plaintifs,  with  other  persons,  compi>sing  the  Catholic  Church  and  congre- 
gation at  Rock  Creek,  in  Pottawatomie  county,  purchased,  through  the  priest 
then  in  charge  of  the  congregation,  80  acres  of  land.  The  land  was  bought 
for  a  church  farm,  to  be  used  and  cultivated  for  that  particular  congre- 
gation and  Catholic  Church.  The  land  was  fenced  and  put  in  cultivation 
by  the  congregation,  and  v/as  cultivated  and  farmed  and  rented  by  them. 
The  land  was  paid  for  largely  out  of  the  proceeds  of  its  rental.  The  improve- 
ments placed  upon  the  land  were  made  by  the  congregcition,  and  were  of 
about  the  same  value  as  the  land,  and  this  congregation  held  the  continued 
and  uninterrupted  possession  up  to  the  time  of  the  sale  in  1885.  In  1882  a 
part  of  the  land  was  sold  by  the  bishop,  plajntiff  in  error,  and  afterwards  it 
was  repurchased  by  the  congregation,  and  reconveyed  to  him,  so  as  to  pre- 
serve the  tract  intact  for  the  church.  This  sale,  in  1882,  was  without  the 
consent  and  against  the  wishes  of  the  congregation.  In  1885  the  bishop  sold 
and  conveyed  the  entire  tract,  less  a  small  portion  occupied  by  the  church 
building,  to  Frank  Winter,  for  the  sum  of  $1,600.  Frank  Winter  at  the 
time  of  purchase  had  knowledge  that  the  church  claimed  the  property  as  the 
individual  property  of  that  congregation,  and  that  they  also  claimed  that  the 
bishop  held  the  property  in  trust  for  them,  and  with  this  knowledge  he  pur- 
chased the  land. 

Lucieii  Baker  and  Thos.  P.  Fenlon,  for  plaintiffs  in  error.  Qreen  <&  Hessin, 
for  defendants  in  error. 

Clogston,  C,  {of ter  stating  the  facts  as  above,)  Plaintiffs  in  error  now 
insist  that  there  was  error  in  the  proceedings  below — First,  in  that  the  plain- 
tiffs had  no  right  to  bring  this  action;  second,  that  this  property  was  held  by 
the  plaintiff  in  error,  the  bishop  of  the  diocese  of  Leavenworth,  and  that  un« 
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der  tbo  rules  and  regulations  of  the  Catholic  Church  all  property  is  held  by  the 
bishop  for  the  benefit  of  the  Catholic  Church  at  large,  and  that  he  had  the 
right  to  sel]  and  control  the  SMine  at  his  pleasure,  and  that,  having  disposed 
of  the  property  as  he  saw  fit,  the  plaintiffs  had  no  right  to  complain  of  his  ac- 
tion in  this  sale;  and,  third,  that  the  evidence  failed  to  show  that  the  defend- 
ant took  the  title  to  the  land  as  a  trust  for  the  Kock  Creek  congregation,  and 
that  no  trust  can  be' created  as  claimed,  unless  some  contract  creating  the 
same  be  in  writing. 

Section  38  of  the  Code  of  Civil  Procedure  provides  that  "when  the  question 
is  one  of  common  or  general  interest  to  many  persons,  or  wTien  the  parties 
are  numerous,  and  it  may  be  impracticable  to  bring  them  all  before  the  court, 
one  or  more  may  sue  or  defend  for  the  benefit  of  all. "  It  is  true  that  the  con- 
gregation at  Bock  Creek  was  not  incorporated,  and  could  not  hold  title  to 
lands,  but  they  might  purchase  as  an  association,  and  have  the  property  con- 
veyed to  some  person  in  trust  for  them ;  and  where,  as  in  this  case,  it  is 
claimed  the  land  is  purchased  by  a  congregation  of  individuals,  the  purchase 
price  paid  by  them,  the  property  improved  and  the  possession  retained  by 
them,  and,  by  an  arrangement  with  the  purchfiser,  the  land  is  conveyed  to 
some  person  for  and  in  trust  for  them,  a  trust  is  created  that  may  be  enforced, 
although  not  in  writing.  See  Franklin  v.  Colley,  10  Kan.  261.  The  ques- 
tion whether  or  not  th's  land  was  conveyed  with  the  express  understanding 
that  it  was  to  be  held  in  trust  for  the  Rock  Creek  congregation  was  a  question 
of  fact,  which  was  submitted  to  the  court,  and  upon  that  issue  testimony  was 
given  to  the  court  by  the  parties  who  conveyed  the  land  in  the  tlrst  instance 
to  the  bishop;  the  testimony  of  the  bishop  as  to  his  information  about  the 
same;  and  the  testimony  of  a  number  of  the  congregation  in  respect  to  what 
purposes  the  land  was  intended  to  be  used  for;  and  upon  these  questions  of 
fact  the  court  found  in  favor  of  the  plaintiffs,  and  against  the  defendants. 
This  finding  is  conolusive.  The  evidence  clearly  shows  that  at  the  time  this 
land  was  purchased  the  priest  in  charge  visited  a  great  number  of  his  parish- 
ioners, and  conversed  with  them  in  relation  to  buying  the  property.  He  held 
out  the  inducement  to  them  that  it  would  enable  them  to  maintain  a  church 
and  a  priest,  and  aid  them  in  school  purposes,  and  by  this  farm  thus  acquired 
they  would  be  better  able  to  maintain  their  church,  and  with  this  understand- 
ing the  property  was  bought.  It  was  conveyed  to  the  bishop,  as  all  property 
owned  by  a  congregation  not  incorporated  is,  in  accordance  with  the  usage 
of  the  Catholic  Church.  The  evidence  was  clear  that  this  was  the  under- 
standing of  the  people  who  contributed  to  its  purchase,  and  to  its  improve- 
ment; and  the  claim  that  it  was  conveyed  to  the  bishop  to  do  with  and  dis- 
pose of  as  he  saw  fit  was  an  after-thought,  and  not  a  part  of  the  original 
agreement.  Plaintiffs  in  error  still  insist  that  under  the  usages  and  customs 
of  the  Catholic  Church  all  property  is  conveyed  to  the  bishop  as  the  absolute 
property  of  the  Catholic  Church.  However  this  may  be,  the  evidence  in  this 
case  does  not  disclose  that  fact.  The  bishop  testified  as  to  the  general  usage 
of  the  church,  and  the  custom  of  bishops  to  hold  all  the  property  of  the  church, 
save  and  except  where  some  church  organization  is  incorporated ;  but  he  also 
said  that  he  held  this  property  by  reiison  of  the  original  understanding  that  it 
was  conveyed  to  him  to  do  with  as  he  pleased,  or  to  aid  in  the  education  of 
destitute  young  persons  who  were  unable  to  procure  an  education,  and  that 
he  had  no  power  or  right  to  convey  it  for  any  other  purpose;  that  he  respected 
the  trust  imposed  in  him,  and  to  carry  it  out  he  sold  the  property.  He  recog- 
nized that  he  held  the  land  as  a  trustee  for  a  particular  purpose, — that  created, 
as  he  claimed,  by  reason  of  the  understanding  or  agreement  at  the  time  the 
land  was  conveyed;  and  as  the  court  has  held  against  him  on  this  theory,  and 
as  we  think  the  evidence  clearly  supports  the  finding  of  the  court,  this  claim 
is  not  tenable.  From  the  testimony  of  the  priest  himself,  and  his  conversa- 
tion with  the  committee  who  went  to  him  to  secure  the  repurchase  of  the  10 
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acres  of  land  sold  in  1882,  all  goes  to  show  tbat  this  land  was  to  be  held  in 
trust  by  the  bishop  for  this  particular  congregation  at  Rock  Creelv.  This  be- 
ing so,  ,the  action  of  the  bishop  in  selling  and  conveyinj?  tlie  land  was  in  vio- 
lation of  that  trust;  and.  it  appearing  that  the  purchiiser  had  full  knowledge 
of  the  claim  and  the  rights  of  this  congregation  to  the  property,  and  the  bish- 
op's trust  therein,' and  the  court  having  found  in  favor  of  the  plaintiffs  upon 
the  evidence,  and  the  evidence  all  tending  to  support  the  judgment,  the  judg- 
ment must  be  affirmed.  It  is  recommended  that  the  judgment  of  the  court 
below  be  affirmed. 

Feu  Curiam.    It  is  so  ordered. 

-  Valentine  and  Johnston,  JJ.,  concur. 

HoRTON,  C.  J.,  {cfmcurring,)  Upon  the  view  that  tlie  land  In  question 
WHS  conveyed  with  the  express  understanding  it  was  to  be  held  in  trust  for 
the  Rock  Creek  congregation,!  concur,  with  some  doubt,  in  the  judgment  or- 
dered. If,  however,  it  had  been  establishf^d  upon  the  trial  that  the  title  to 
the  property  was  conveyed  with  the  understanding  between  the  parties  that, 
by  the  usages  and  customs  of  the  Catholic  Church,  it  was  vested  in  the  bishop 
In  trust,  to  be  used  for  church  purposes  generally,  as  his  own  judgment  might 
determine,  the  judgment  of  the  trial  court  could  not  be  sustained. 


(40  Kan.  159) 

Le  Roy  &  W.  IIy.  Co.  tj.  Butts. 
(Supreme  Court  of  Kanacis.    November  10, 1888.) 

1.  Eminbnt  DoMAjy— Compensation— Evioexoe. 

In  an  action  by  plaintiff  to  recover  damages  for  the  appropriation  of  a  right  of 
way  through  his  '"^rm  by  defendant,  the  declarations  of  plaintiff,  made  at  the  time 
of  the  appropriaiion,  are  competent,  and  can  be  offered  as  original  evidence,  with- 
out first  calling  plaintiff's  attention  to  the  same. 

2.  Same. 

Where  Wheat  in  the  milk,  growing  in  a  field,  is  taken,  evidence  of  the  market 
value  of  wheat  in  the  nearest  market,  with  the  usual  cost  of  harvesting  and  market- 
ing it,  is  competent  evidence  tending  to  show  the  value  of  the  growing  crop. 
(Syllabus  Inf  Holt,  C.) 

Commissioners'  decision.  Error  to  district  court,  Sumner  county;  J.  T. 
Herrick,  Judge. 

Action  by  S.  J.  Butts  to  recover  damages  against  the  Le  Roy  &  Western 
Railway  Company  for  a  riglit  of  way.  J  udgment  for  plaintiff,  and  defendant 
brings  error. 

Geo.  R.  Peck,  A.  A.  Hurd,  and  0,  J.  Wood,  for  plaintiff  in  error.  McDon- 
aid  (&  Pai'ker,  for  defendant  in  error. 

Holt,  C.  Upon  an  appeal  from  condemnation  proceedings  the  plaintiff  be- 
low filed  his  petition  in  the  district  court  of  Sumner  county,  alleging  therein 
that  he  was  the  owner  of  a  certain  farm  in  that  county,  containing  about 
404.24  acres;  that  through  it  the  railroad  company  condemned  its  right  of 
way,  taking  a  strip  100  feet  wide,  and  containing  about  9.14  acres;  that  it  was 
of  the  value  of  ^50  per  acre;  and  that  the  construction  of  the  road  through 
the  farm  lessened  its  value  for  farm  purposes  to  the  amount  of  $3,234,  in  ad- 
dition to  the  value  of  the  land  actually  taken.  Trial  was  had  in  December, 
1886,  and  a  jury  returned  a  verdict  in  favor  of  the  plaintiff  for  $2,796.85. 
The  defendant  brings  the  CHse  here  for  review.  The  errors  complained  of 
which  we  shall  notice  arose  upon  the  rulings  of  the  court  on  the  introduction 
(»r  rejection  of  testimony.  The  plaintiff,  to  support  his  action,  testified  that 
the  value  of  the  entire  tract  was  {$50  an  acre  before,  and  $41  immediately  after, 
the  right  of  way  was  taken  by  the  railroad  company.  Other  witnesses  testi- 
V.  19p.no.  17— 40 
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fieri  to  nearly  the  same  values.  The  defendant,  in  introducing  its  evidence, 
asked  each  of  the  commissioners  appointed  by  the  judge  of  the  district  court 
what  the  plaintiff  told  them,  at  the  time  of  the  condemnation,  the  land  was 
worth  per  acre.  The  court  refused  to  allow  them  to  answer.  In  this  the 
court  erred.  The  plaintiff  claims  this  was  iupeaching  evidence,  and  as  the 
defendant,  while  on  the  witness  stand,  had  not  been  interrogated  concerning 
his  statements  to  either  of  the  commissioners,  therefore  it  was  not  admissible; 
but  this  evidence  was  admissible  for  another  ground  than  that  of  impeach- 
ment. It  was  the  admission  of  a  party  to  the  suit,  and  was  original  evidence. 
The  value  of  this  land  at  the  time  it  was  appropriated  was  a  legitimate  sub- 
ject of  investigation,  and  a  natural  and  important  element  in  establishing 
plaintiff's  claim.  Tt)e  damages  of  plaintiff  were  proven  very  largely  by  the 
evidence  of  the  plaintiff  and  his  witnesses,  by  their  opinion  of  what  the  farm 
was  worth  per  acre  immediately  before  and  immediately  after  the  appropria- 
tion of  the  right  of  way.  This  statement  of  what  the  plaintiff  said  his  farm 
was  worth  per  acre  at  l^iat  time  is  material  evidence,  and  loses  none  of  its 
force  as  an  admission  because  it  was  his  opinion.  Fot  this  error  the  judgment 
must  be  reversed.  Another  objection  made  by  the  defendant  is  that  the  wit- 
nesses for  the  plaintiff  who  testified  to  the  value' of  the  lajid  were  not  qualified 
to  give  such  testimony.  This  question  has  been  recently  before  this  court,  and 
decided.  Railroad  Co.  v.  Hawk,  39  Kan.  638, 18  Pac.  Rep.  943.  At  the  time 
of  the  appropriation  there  were  two  and  a  half  acres  of  wheat  in  the  milk  upon 
the  land  actually  taken  by  the  railroad  company  on  its  right  of  way.  Its  value 
was  established  by  proving  the  value  of  wheat  in  the  nearest  market,  and  the 
testimony  of  witness  showing  what  it  would  probably  cost  to  harvest,  thresh, 
and  carry  it  there,  if  it  should  ripen.  We  perceive  no  material  error  in  this 
method  of  proof."  To  be  sure,  the  wheat  was  not  ripe,  and  might  have  been 
subject  to  some  loss  and  injury  by  storm,  insect,  or  otherwise.  It  might  have 
had  no  market  value,  growing  in  the  field,  and  its  value  could  have  been  as- 
certained more  accurately  and  satisfactorily  by  the  value  of  wheat  usually  sold 
in  the  market  than  by  any  other  proof.  We  recommend  that  this  case  be  re- 
versed, and  cause  remanded  for  new  trial. 

Per  Curiam.    It  is  so  ordered;  all  the  justices  concurring. 

(41  Kan.  691) 

First  Nat.  Bank  et  al.  v.  Jaffrey  et  al. 
CSupreme  Court  of  Kansas*    November  10, 1888.) 

Appeal— Review— Matters  not  Apparent  of  Record. 

Where,  in  an  assignment  of  error,  the  only  errors  complained  of  relate  to  matters 
occurring  on  the  tnal,  for  which  a  new  trial  is  prayed,  but  the  action  of  the  court 
below  in  overruling  the  motion  is  not  assigned  for  error,  no  question  is  properly 
raised  in  this  court.  Carson  v.  Funkj  27  Kan.  524,  and  Clanrk  v.  SchnturTi  89  Kim. 
— J  antCi  827,  cited  and  followed. 

(Sylldtms  by  Simpson ^  C.) 

Commissioners'  decision.  Error  to  district  court,  Cowley  county;  E.  S. 
Torrance,  Judge. 

Action  by  the  First  National  Bank  of  Peoria  and  William  E.  Stone,  cashier, 
against  E.  S.  Jaffrey  et  aL,  creditors  of  Day  Bros.  &  Co.,  to  foreclose  certain 
mortgages  on  lands  belonging  to  Day  Bros.  &  Co.  Judgment  in  favor  of  de- 
fendants, and  plaintiffs  bring  error. 

Mansfield,  Eaton  &  Pollock,  for  plaintiffs  in  error.  Peckham  &  Hender- 
son and  Irwin  Taylor,  for  defendants  in  error. 

Simpson,  C.  The  assignments  of  error  in  the  petition  in  error  filed  in  this 
court  are  as  follows:  (1)  That  the  said  court  erred  in  admitting  evidence 
of  the  said  defendants  in  error,  to  which  plaintiffs  in  error  at  the  time  ob- 
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jected;  (2)  that  the  said  court  erred  in  ruling  out  the  evidence  offered  by  the 
said  plaintiffs  in  error  on  the  trial  of  said  action ;  (8)  that  said  judgment  was 
given  for  the  said  defendants  in  error,  when  it  ought  to  have  been  given  for 
the  said  plaintiffs  in  error,  according  to  the  law  of  the  land.  It  will  be  seen 
that  the  ruling  of  the  trial  court  on  the  motion  for  a  new  trial  is  not  assigned 
as  error;  and  hence  this  case  falls  within  the  ruling  in  the  cases  of  Carson  v. 
Funk,  27  Kan.  524.  and  Clark  v.  8ehnu7*r,  39  Kan.  — ,  ante,  327.  It  is  held 
in  these  cases:  "  Where,  in  an  assignment  of  error,  the  only  errors  complained 
of  relate  to  matters  occurring  on  the  trial,  for  which  a  new  trial  is  prayed, 
but  the  action  of  the  court  in  overruling  the  motion  is  not  assigned  for  error, 
no  question  is  properly  raised  in  this  court."  In  this  case  the  motion  for  a 
new  trial  was  based  upon  the  following  causes:  Because  the  decision  was 
contrary  to  the  evidence,  and  contrary  to  the  law;  because  the  judgment  was 
not  sustained  by  sufficient  evidence;  and  because  of  errors  of  law  occurring 
during  the  trial,  and  excepted  to  at  the  time.  The  motion  was  overruled,  and 
all  exceptions  saved,  but  the  ruling  on  the  motion  is  not  assigned  as  error  in 
the  petition  filed  in  this  court. 

The  only  question,  then,  made  in  the  briefs  of  counsel  for  plaintiff  in  error 
that  we  can  consider  in  this  condition  of  the  record,  is  whetlier  the  pleadings 
authorized  such  a  judgment  as  was  rendered  in  the  action.  Briefly  summa- 
rized, the  petition  seeks  to  have  nine  certain  quitclaim  deeds  executed  by  one 
Gordis  R.  Cobleigh  and  wife  to  the  plaintiff  in  error,  W.  E.  Stone,  construed 
as  mortgages  to  secure  the  sum  of  ^15,000,  and  to  foreclose  the  same.  The 
lands  conveyed  are  situated  in  the  counties  of  Cowley,  Ottawa,  Lincoln,  Rus- 
sell, Ellis,  Rush,  Barton.  Elk,  and  Rooks.  These  deeds  were  executed  on  the 
10th  day  of  January,  1884,  but  not  recorded  until  about  the  1st  day  of  Sep- 
tember following.  About  the  23d  day  of  September  a  written  instrument 
was  executed,  showing  that  these  conveyances  were  made,  executed,  and  de- 
livered as  security  for  the  sum  of  $15,000.  These  lands  in  fact  belonged  to 
Day  Bros.  &  Co.,  a  mercantile  firm  in  Pi'oria,  111.,  but  were  held  in  the  name 
of  Cobleigh,  who  was  a  member  of  the  firm.  W.  E.  Stone  was  the  cashier  of 
the  First  National  Bank  of  Peoria,  and  these  conveyances,  and  the  subsequent 
written  defeasance,  were  executed  to  him  as  cashier,  and  were  for  the  benefit 
of  the  bank.  At  the  time  of  these  conveyances  the  lands  granted  were  incum- 
bered by  some  prior  mortgages  and  tax  liens,  that  were  paid  off  by  the  First 
National  Bank  of  Peoria,  and  it  is  sought  in  the  petition  to  recover,  as  against 
all  the  parties  liable,  the  amount  of  these  payments.  The  defendants  in  er- 
ror, the  Nonotuck  Silk  Co..  Merrick  Thread  Co.,  King  &  Fields,  Rollins.  Shaw 
&  Co.,  and  E.  S.  Jaffrey  &  Co.,  were  creditors  of  Day  Bros.  &  Co  ,  who  had 
commenced  suits  in  attachment  in  several  counties  in  this  state,  had  attached 
these  lands  as  the  property  of  Day  Bros.  &  Co.,  obtained  judgment  against 
that  firm,  and  had  caused  these  lands  to  be  sold  at  sheriff*s  sale,  in  satisfac- 
tion of  their  respective  judgments.  The' purchasers  are  parties  to  this  action, 
and  are  among  the  numerous  defendants  in  error.  Their  answers  allege,  sub- 
stantially, that  these  conveyances  were  made  by  Day  Bros.  &  Co.,  and  received 
by  the  First  National  Bank  of  Peoria,  to  be  held  by  said  bank  in  trust  for  Day 
Bros.  &  Co.,  until  they  could  effect  some  settlement  or  domprotnise  with  their 
creditors;  that,  at  the  time  of  the  execution  and  delivery  of  the  conveyances, 
Day  Bros.  &  Co.  were  in  an  insolvent  and  failing  condition,  and  tliat  this  was 
well  known  to  the  bank;  that  they  were  not  delivered  to  the  bank  to  secure 
an  existing  bona  fide  indebtedness,  but  were  executed  and  delivered  to  and 
accepted  by  the  bank  solely  for  the  purpose  of  preventing  the  creditors  of  Day 
Bros.  &  Co.  from  subjecting  them  to  the  payment  of  their  claims  against  that 
firm.  This  composes  the  substance  of  the  material  allegations  in  the  plead- 
ings,, and  the  various  statements  in  detail  are  definite  and  certain  enough  to 
make  plain  the  issue  as  to  whether  the  bank  held  these  lands  in  good  faith  to 
secure  an  indebtednessi  or  held  them  as  a  part  of  a  scheme  to  assist  Day  Bros. 


Digitized  by 


Google 


628  PACIFIC  REPORTER.  [Kan. 

&  Co.  in  an  attempt  to  secure  a  favorable  settlement  with  their  creditors,  or 
to  prevent  them  from  being  subjected  to  the  payment  of  the  debts  of  Day 
Bros.  &  Co.  The  trial  court  gave  the  plaintiff's  in  error  judgment  on  the 
prior  mortgages,  and  a  judgment  against  day  Bros.  &  Co.  for  the  sum  of  $15,- 
000;  and  found  that  these  conveyances  were  made  by  Day  Bros.  Co.,  and  were 
received  and  accepted  by  Stone  and  the  bank,  for  the  purpose  and  with  the  in- 
tention, on  the  part  of  each  of  them,  to  hinder  and  delay  the  creditors  of  Day 
Bros.  &  Co.,  and  are  fraudulent  and  void;  and  adjudges  that  said  conveyances 
be  vacated  and  set  aside  as  to  the  defendants  named.  We  have  no  hesitation 
in  saying  that  the  averments  in  the  pleadings  amply  authorize  the  judgment 
rendered.  We  have  not  examined  the  evidence,  or  considered  any  one  of  the 
many  questions  arising  on  the  trial,  or  the  other  important  questions  dis- 
cussed by  counsel  in  their  well -prepared  briefs,  but  have  confined  ourselves 
strictly  to  the  examination  of  the  only  question  that  we  think  is  proper  to 
consider  in  the  present  condition  of  the  record.  There  is  but  one  course  open 
for  us  to  pursue,  and  that  is  to  recommend  an  atlirmance  of  the  judgment.    . 

Per  Curiam.    It  is  so  ordered;  all  the  justices  concurring. 

(40  Kan.  187) 

Davis  «.  Hagler. 
(Supreme  Court  of  Kansas.    November  10, 1888.) 
1.  GuARDiAK  AND  Wabd— Settlement— Release  by  Ward. 

When  a  receipt  is  given  by  a  ward  after  he  has  reached  his  majority,  to  his  guard- 
ian upon  a  settlement,  as  a  release  of  all  indebtedness,  it  will  not  be  set  aside  when 
it  appears  that  the  settlement  was  made  with  a  full  knowlege  of  all  the  facts  involved 
therein. 
a.  Same— Collateral  Attack. 

a  petition  of  the  ward  filed  in  the  district  court  asking  relief  of  the  guardian, 
whicn  avers  that  with  such  receipt  the  guardian  fraudulently  obtained  a  release  in 
the  probate  court,  does  not  state  a  cause  of  action.    A  final  settlement,  so  made  in 
the  probate  court,  cannot  be  attacked  collaterally. 
{Syllalms  by  BolU  C.) 

Commissioners*  decision.  Error  to  district  court,  Saline  county;  S.  0. 
Hinds,  Judge. 

Action  by  Emanuel  Davis  against  Isaac  Haf^ler,  to  set  aside  defendant's 
settlement  as  guardian.  A  demurrer  was  sustained  to  plaintiff's  petition,  and 
judi^ment  rendered  on  the  demurrer.     Plaintiffs  brings  error. 

John  MnPhaiU  and  C.  A.  HilleTf  for  plaintiff  in  error.  /•  &.  Mohler^  for 
defendant  in  error. 

Holt,  C.  The  plaintiff  broJight  his  action  in  the  district  court  of  Saline 
county,  filing  a  petition  in  which  he  alleged  that  he  was  the  lawful  son  and 
heir  of  Emanuel  Davis,  Sr.,  who  was  killed  in  the  service  of  the  United  States 
some  time  in  the  year  1862,  and  was  the  only  son  «nd  joint  heir  with  his 
mother  to  the  estate  of  his  late  father.  After  the  death  of  his  father,  his 
mother,  in  1866,  intermarried  with  the  defendant.  Before  her  marriage  she 
received  a  pension  as  •the  widow  of  Emanuel  Davis,  and  he  also  received  a 
pension  as  the  minor  son  of  said  Davis.  Immediately  after  her  marriage  with 
defendant  he  was  appointed  guardian  of  this  plaintiff  in  Jackson  county.  III., 
and  subsequently  they  all  removed  to  Kansas,  where  his  mother  died.  The 
defendant,  as  his  guardian,  promised  to  purchase  some  land  in  Saline  county, 
Kan.,  but  procuretl  the  title  to  this  land  in  his  own  name  rather  than  that  of 
plaintiff.  After  living  some  time  with  defendant  after  his  mother's  death,  the 
plaintiff  left  the  home  of  defendant,  and  married;  when  the  defendant  gave 
him  a  span  of  horses,  valued  at  $800,  and  a  cow  valued  at  $45.  Afterwards 
the  plaintiff  was  compelled  to  borrow  money,  and  mortgaged  his  team  for 
the  payment  of  $100.    When  the  notes  beaime  due  for  which  the  mortgage 
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was  given,  he  went  to  t6e  defendant  for  money;  and  afterwards,  when  his 
team  was  about  to  be  sold,  the  defendant,  fraudulently  taking  advantage  of 
his  necessities,  gave  him  4^150,  for  which  plaintiff  gave  him  a  receipt  in  full. 
Afterwards,  with  such  receipt,  he  went  to  the  probate  court  of  Jackson  county, 
111.,  and  obtained  a  settlement  therein  as  guardian  of  this  plaintiif.  A  de- 
murrer to  this  petition  was  sustained  by  the  court.  Plaintiff  asked  and  ob- 
tained leave  to  file  an  amended  petition,  but  never  filed  one.  He  comes  here 
on  the  judgment  on  the  demurrer. 

We  believe  the  judgment  of  the  district  court  was  correct.  The  allegations 
Oi  the  petition  were  hardly  sufficient  to  show  that  the  receipt  was  obtained 
through  any  false  pretenses,  or  any  false  statement  of  facts.  There  is  no  al- 
legation tliat  the  plaintiff  relied  upon  any  statement  made  by  the  defendant; 
but  it  is  alleged  that  the  defendant  took  advantage  of  the  necessities  of  the 
plaintiff,  and  induced  him,  by  giving  him  the  S150in  cash,  to  release  his  claim 
upon  him  as  guardian.  We  believe,  with  the  plaintiff,  that  a  receipt  is  only 
prima  facie  evidence  of  a  settlement;  and,  where  there  has  been  fraud,  acci- 
dent, or  mistake,  it  can  be  set  aside,  and  the  entire  matter  investigated.  In 
this  case,  Iiowever,  it  fairly  appears  that  plaintiff  was  dealing  with  the  defend- 
ant with  the  full  knowledge  of  his  rights  and  all  the  facts,  and  his  only  disadvan- 
tage was  his  pressing  need  of  money.  There  is  another  objection  to  the  peti- 
tion wliich  is  decisive  of  this  case.  The  plaintiff  alleges  there  had  been  a  set- 
tlement by  the  defendant  as  his  guardian  in  the  probate  court  of  Jackson 
county.  111.  He  avers  tliat  with  the  receipt  he  consummated  a  fraudulent  set- 
tlement in  that  court.  The  petition  is  silent  about  any  notice,  and  it  must 
be  presumed  that  due  notice  was  given  plaintiff  of  the  time  of  settlement.  He 
should  have  appeared  at  that  time,  and  made  his  showing  in  that  court,  rather 
than  here.  The  allegation  in  plaintiff's  petition  is  simply  this :  that  the  defend- 
ant used  this  receipt,  and  thereby  effected  a  seltlenient  and  release  from  all  liabil- 
ity as  guardian  in  tlie  probate  court.  Such  settlement  must  be  held  valid  when 
attacked  in  this  manner.  If  there  was  testimony  fraudulently  obtained  and 
used  in  the  settlement,  it  could  have  been  att<icked  by  a  proceeding  in  tliat 
court;  but,  under  the  allegation  in  plaintiff's  petition;  such  settlement  must 
be  held  valid.     We  therefore  recommend  that  the  judgment  be  affirmed, 

p£R  CuKiAM.    It  is  so  Ordered;  all  the  justices  concurring, 

(40  Kan.  232) 

lluoHES  et  aL  «.  Tiiistlewood. 
s^Suprenie  Court  of  Kansas.    November  10, 1888.) 

DxBD — ^Delivery — Escrow— Sale  of  Homestead. 

H.  sold  a  tract  of  land,  which  waa  occupied  by  himself  and  family  as  a  homestead, 
toT.,  and  joined  with  his  wife  in  executing  a  deed  which  expressed  the  agreement 
of  the  parties,  and  which  was  intrusted  to  the  husband  for  delivery.  H.  presented 
the  deed  to  T.,  who  made  his  check  or  draft  on  New  York  for  the  purchase  money, 
and  the  draft  and  deed  were  placed  in  the  hands  of  8.  as  a  depositary,  under  a  stip- 
ulation that  he  should  deliver  the  deed  when  the  draft  was  collected,  and  that  H. 
should  furnish  an  abstract  showing  sood  title  to  the  property  sold  in  him.  The 
stipulation  was  signed  by  H.  and  T.,  out  not  by  the  wife  of  H.  The  money  was 
collected  on  the  draft  in  due  course  of  mail,  and  within  about  eight  days;  and, 
after  some  further  delay  in  an  attempt  to  rectify  defects  in  the  title  disclosed  by 
the  abstract,  T.  demanded  the  deed,  but  in  the  mean  time  H.  had  notided  S.  not  to 
deliver  the  same,  if  eld,  in  an  action  to  compel  a  delivery,  that  the  wife,  by  intrust- 
ing the  delivery  of  the  deed  to  her  husband  after  its  due  execution,  authorized  him 
to  arrange  the  details  of  receiving  payment  and  consummating  the  delivery;  that 
the  placing  of  the  deed  in  escrow  until  the  draft  was  converted  into  money  was  a 
step  in  the  delivery  of  the  deed,  and  the  signature  of  the  wife  to  the  stipulation  re- 
specting the  same  was  unnecessary  to  a  conveyance  of  the  property;  and.  further, 
that  when  the  condition  of  deposit  was  accomplished  it  was  the  duty  of  S.  to  de- 
liver the  deed,  and  the  attempted  detention  of  the  same  will  not  prevent  it  from 
taking  effect. 

(SvUabtis  by  the  CourL) 
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Error  to  district  court,  Sedgwick  county;  T.  B.  Wall,  Judge. 

Action  by  P.  J.  Thistlewood  against  J.  J.  Hughes,  Clara  E.  Hughes,  and 
L.  D.  Skinner,  to  compel  the  delivery  of  a  deed.  Judgment  for  plaintiff,  and 
defendants  bring  error. 

H arris f  Harris  cfe  Vei'million,  for  plaintiffs  in  error.  SIilss  &  Stanley,  for 
defendant  in  error. 

Johnston,  J.  This  was  an  action  to  compel  the  delivery  of  a  deed.  It 
seems  tiiat  on  June  4,  1886,  John  J.  Hughes,  who  owned  real  estate  in 
Wichita,  and  on  which  he  and  his  family  resided,  sold  the  same,  through  an 
agent,  to  P.  J.  Thistlewood,  for  $4,750,  and  out  of  that  sum  the  broker  was 
to  retain  $148.75,  as  his  commission.  On  that  day  a  deed  was  executed  by 
Hughes  and  wife,  conveying  the  property  to  Thistlewood,  which  deed  was 
taken  by  John  J.  Hughes  from  his  home,  and  presented  to  the  purchaser, 
who  made  an  individual  draft  on  his  house  in  New  York  for  the  purchase 
money.  But  Hughes  declined  to  accept  the  draft,  and  they  then  placed  it  and 
the  deed  in  the  hands  of  the  defendant  L.  D.  Skinner,  cashier  of  the  State 
National  Bank  of  Wichita,  upon  the  following  written  stipulation: 

"Wichita,  Kansas,  June  4,  1886. 

"This  deed  is  to  be  delivered  to  H.  G.  Lee  upon  payment  of  this  Thistle- 
wood check  on  New  York  for  forty -seven  hundred  and  fifty  dollars;  said 
84,760  to  be  paid  to  John  J.  Hughes,  less  one  hundred  and  forty-three  and 
seventy-five  cents,  said  Hughes  to  furnish  abstract  showing  good  title  to  said 
premises  in  him.  [Signed]  John  J.  Hughes. 

"P.  J.  Thistlewood.** 

The  money  was  collected  on  the  check,  in  due  course,  in  about  eight  daya 
after  it  was  placed  in  the  hands  of  Skinner.  Then  there  were  some  defects  in 
the  title,  as  shown  by  the  abstract  furnished  by  Hughes,  and  the  money  was 
held  a  few  days  to  examine  and  remedy  these  defects.  Hughes  refused  to  rec- 
tify the  defects,  and  the  purchaser  waived  the  matter  of  abstract,  and  de- 
manded the  deed ;  but  meantime  Hughes  notified  Skinner  not  to  deliver  the 
same,  and  this  action  was  brought  to  compel  a  delivery.  The  court  below 
found  that  Thistlewood  was  entitled  to  a  delivery  of  the  conveyance,  and  ad- 
judged that  the  defendants  below  should  deliver  the  deed;  and,  in  case  of  a  fail- 
ure to  do  so,  the  decree  rendered  should  operate  as  a  conveyance  of  the  prop- 
erty sold.  The  contention  of  plaintiffs  in  error  here  is  that  the  property  be- 
ing the  homestead,  and  the  stipulation  left  with  Skinner  not  being  signed  by 
the  wife,  there  was  not  that  joint  consent  which  is  necessary  to  the  aliena- 
tion of  the  property.  It  is  said  that,  because  it  was  understood  by  Mrs. 
Hughes  to  be  a  cash  transaction,  her  husband  had  no  authority  to  accept  the 
draft  as  payment,  or  to  deliver  the  deed  through  the  hands  of  Skinner.  The 
deed,  however,  was  signed  and  acknowledged  by  both  husband  and  wife,  and 
the  contract  of  the  parties  was  expressed  in  the  deed  itself.  No  fraud  was 
practiced  in  obtaining  the  consent  or  signature  of  either.  It  was  signed  at 
the  home  of  Hughes,  and,  after  being  so  signed,  the  wife  intrusted  the  deliv- 
ery of  the  same,  as  well  as  the  receipt  of  payment,  to  the  husl^and.  There 
was  no  agreement  or  understanding  that  the  money,  or  any  portion  of  the 
same,  was  to  be  paid  to  the  wife;  but  she  chose  to  leave  the  consummation  of 
the  delivery  of  the  deed,  and  the  receipt  and  disposition  of  the  proceeds,  to 
the  discretion  and  judgment  of  the  husband.  By  the  authority  conferred  on 
the  husband  he  was  at  liberty  to  accept  the  draft  in  payment;  but,  instead  of 
doing  that,  he  took  the  precaution  to  delay  the  delivery  of  the  deed  until  the 
draft  was  tested,  just  as  he  might  have  done  if  the  paper  had  been  a  check  on 
a  bank  in  Wichita,  or  just  as  he  might  have  delayed  the  delivery  to  examine 
and  test  the  genuineness  of  currency  or  coin  which  the  purchaser  had  offered 
in  payment.  There  was  no  new  contract  of  sale,  nor  any  substantial  depart- 
ure from  the  terms  of  sale,  agreed  upon  when  the  deed  was  made.  The  direc* 
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tion  to  the  depositary  referred  only  to  the  details  of  receiving  the  money  and 
consummating  the  delivery  of  the  instrument.  It  is  true,  the  draft  or  check 
was  not  cash,  but  payment  by  this  medium  is  the  prevailing  custom  in  mak- 
ing exchanges;  and»  where  the  paper  is  good,  it  is  generally  regarded  as  a 
cash  transaction*  It  does  not  appear  that  the  wife  was  deceived  or  induced 
to  give  consent  and  join  in  the  making  of  the  deed  by  any  misrepresentation 
or  fraud.  AVhen  she  joined  her  husband  in  making  and  acknowledging  the 
conveyance,  and  placed  the  same  in  his  hands  for  delivery,  she  made  him  ber 
agent  to  arrange  the  details  of  accepting  payment  and  completing  delivery; 
and,  as  counsel  contend,  the  placing  of  the  deed  in  escrow  was  not  a  change 
of  tlie  original  terms  of  sale.  It  was  simply  a  step  in  the  progress  of  the  de- 
livery of  the  deed.  The  minds  of  the  parties  had  met,  the  terms  of  contract 
had  been  assented  to,  and  the  instrument  which  was  intended  by  both  ^is  a 
conveyance  was  intrusted  to  Hughes  for  delivery.  He  arranged  the  details  of 
delivery,  as  he  was  authorized  to  do;  and  when  the  deed  was  placed  in  the 
hands  of  Skinner,  while  the  draft  was  being  converted  into  cash,  it  was  then 
in  the  course  of  delivery — in  transitu— from  the  grantors  to  the  grantee.  The 
purpose  for  which  the  deed  had  been  placed  in  the  hands  of  Skinner  having 
been  accomplished,  and  that  within  a  reasonable  time  and  in  the  usual  course 
of  business,  the  attempted  detention  of  the  deed  by  the  depositary  upon  the 
order  of  the  grantors  wilt  not  prevent  the  deed  from  taking  effect.  Skinner 
was  the  agent  of  the  grantee  as  well  as  of  the  grantors,  and  it  became  his 
duty  to  deliver  the  deed  when  the  conditions  under  which  it  was  placed  in 
his  hands  were  performed.  1  Devi.  Deeds,  §  327.  We  think  the  ruling  of 
the  court  below  was  correct,  and  its  judgment  will  therefore  be  affirmed.  All 
the  justices  concurring. 

(40  Kan.  255) 

Western  Home  Ins.  Co.  v.  Throp, 
(Supreme  Court  of  Kansas.    November  10, 1888.) 

Tbiait-Instructions. 

The  instrnotioDs  eiven  by  a  trial  court  to  a  jury  should  be  applicable  to  the  issues 
and  facts  presented  by  the  evidence  in  the  case. 
{Syllabus  hy  the  Court.) 

Error  to  district  court,  Miami  county;  J.  P.  Hindman,  Judge. 

Action  on  a  fire  insurance  policy  by  L.  C.  Throp  against  the  Western  Home 
Insurance  Company.  Verdict  for  defendant.  The  court  granted  a  new  trial, 
and  defendant  brings  error. 

Beeson  <&  Baker,  for  plaintiff  in  error.  W,  H,  Browne,  for  defendant  in 
error* 

HoRTON,  C.  J.  This  was  an  action  brought  by  Lexcina  C.  Throp  upon  a 
fire  insurance  policy  issued  by  the  Western  Home  Insurance  Company.  The 
policy  was  issued  on  the  14th  day  of  January,  1886,  and  expired  on  the  14th 
day  of  January,  1887.  The  amount  of  the  insurance  was  $300,  and  the  pre- 
mium paid  was  818.  The  property  covered  by  the  policy  was  destroyed  by 
fire  on  the  Ist  day  of  April,  1886.  The  petition  alleged,  among  other  things, 
'*that  at  the  time  of  the  date  of  said  policy  of  insurance  the  said  plaintiff  was 
the  owner  of  the  said  two-story  framed  shingle  roofed  building,  occupied  as  a 
retail  grocery  store  situate  on  lot  seven,  block  thirty-two,  Paola,  Miami 
county,  Kan.,  known  as  the  'Throp  Ladder  Factory,'  and  so  continued  from 
thence  up  and  until  the  time  of  the  said  loss  hereinafter  mentioned;  and  the 
said  plaintiff  further  says  that  she  has  duly  kept,  observed,  and  performed  all 
the  requirements  and  conditions  contained  in  said  policy,  and  in  the  schedule 
thereto  attached,  by  her,  the  said  plaintiff,  to  be  kept,  observed,  and  per- 
formed in  that  behalf."  The  answer  contained  five  grounds  of  defense,  as 
follows:   "(1)  A  general  denial;  (2)  misrepresentation  and  concealment  as 
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to  the  occupancy  of  the  building  in  procuring  the  Insurance;  (3)  other  con- 
current insurance  concealed  from  the  defendant;  (4)  a  vacancy  of  part  of  the 
building  in  violation  of  the  condition  of  the  policy;  (5)  overvaluation  in  pro- 
curing the  insurance/'  Tite  reply  was  a  general  denial  only.  The  policy  of 
insurance  contained  these  provisions:  "(1)  *  *  *  In  case  the  building, 
or  any  part  thereof,  whether  intended  for  occupancy,  by  owner  or  tenant,  be 
or  become  vacant  or  unoccupied,  or  cense  to  be  operated  or  used  for  the  pur- 
poses stated  in  this  policy,  unless  permission  therefor  be  indorsed  in  writing 
hereon,  then  and  from  thenceforth,  so  long  as  the  same  shall  be  unoccupied, 
or  cease  to  be  operated,  this  policy  shall  cease,  and  be  of  no  force  and  effect. 
*  *  *  (10)  Xo  agent  of  this  company  has  any  authority  to  waive,  modify, 
erase,  or  strike  out  any  of  the  printed  conditions,  stipulations,  or  restrictions 
of  this  policy.  ♦  ♦  *  And  it  is  hereby  mutually  understood  and  agreed, 
by  and  between  this  company  and  the  assured,  that  this  policy  is  made  and 
accepted  upon  and  with  reference  to  the  foregoing  terras,  conditions,  stipula- 
tions, and  restrictions,  all  of  which  are  a  part  of  this  policy."  The  court  in- 
structed the  Jury,  among  other  things,  in  substance,  under  the  conditions  of 
the  policy,  if  they  found  from  the  evidence  that  during  the  term  of  the  policy 
there  was  any  change  made  in  the  occupancy  or  use  of  the  building  from  that 
stated  in  the  policy,  and  such  change  existed  at  the  time  of  the  loss  by  Are, 
the  policy  was  of  no  force  or  effect,  and  the  insurance  company  was  entitled 
to  a  verdict.  Among  other  special  findings  of  the  jury  was  the  following: 
*' Question,  How  was  the  insured  property  occupied  in  its  several  parts  at  the 
time  of  the  fire;  stating  separately' how  each  part  was  occupied?  Arvfwer, 
First  lower  floor,  by  Throp  Bros,  as  a  ladder  factory;  second  floor,  south 
room,  by  paint-shop;  second  floor,  third  room,  for  dwelling  and  lodging; 
fourth  room,  by  Throp  Bros,  as  a  ladder  factory."  The  jury  returned  a  gen- 
eral verdict  in  favor  of  the  company,  in  addition  to  their  special  findings. 
The  trial  court  vacated  the  judgment,  and  granted  a  new  trial.  This  is  the 
only  error  complained  of. 

In  this  case  it  is  nowhere  shown  by  the  record  what  reasons  the  court  may 
have  had  for  granting  a  new  trial.  Therefore,  upon  the  record,  the  order  of 
the  district  court  must  be  affirmed.  Before  this  court  will  reverse  an  order 
made  by  the  trial  court  granting  a  new  trial,  it  must  appear,  "beyond  all  rea- 
sonable doubt,  that  the  trial  court  has  manifestly  and  materially  erred  with 
reference  to  some  pure,  simple,  and  unmixed  question  of  law;  and  that,  ex- 
cept for  such  error,  the  ruling  of  the  trial  court  would  not  have  been  made, 
as  it  was  made."  *  City  of  Sedan  v.  Churchy  29  Kan.  190,  and  cases  cited. 
The  briefs  assume,  however,  that  the  trial  court  granted  a  new  trial  for  the 
reason  that  it  erred  in  instructing  the  jury  to  return  a  verdict  for  the  insur- 
ance company,  if  there  was  any  change  of  occupancy  of  the  property  after  the 
insurance,  and  no  permission  therefor  was  indorsed  in  writing  upon  the  pol- 
icy. This  instruction  was  evidently  erroneous,  under  the  issues  presented 
by  the  pleadings.  The  answer  did  not  allege  as  a  defense  that  the  premises 
insured  were  used  for  different  purposes  than  stated  in  the  policy;  but  in- 
stead thereof  alleged  that  the  part  of  the  building  occupied  at  the  execution 
of  the  policy  as  a  retail  grocery  store  "became  vacant  before  the  fire,  and  re- 
mained vacant  until  the  destruction  of  the  building  by  fire."  The  instruc- 
tions given  by  a  trial  court  to  a  jury  should  be  applicable  to  the  issues  and 
facts  presented  by  the  evidence  in  the  case.  It  appears  from  the  evidence 
that,  at  the  time  the  building  was  insured,  a  part  of  the  first  floor  was  occu- 
pied as  a  retail  grocery  store;  but  the  Throp  Bros,  also  had  their  office  in  the 
same  room,  a  part  being  partitioned  off  for  them.  After  the  groceries  were 
taken  out,  the  Throp  Bros,  occupied  all  of  the  first  floor, — the  front  room  as 
their  office,  with  sample  ladders;  and  the  back  part  being  filled  with  their  ma- 
chinery and  stock.  Therefore  the  building  was  not  vacant  before  or  at  the 
time  of  the  fire.     It  does  not  appear  in  any  way  that  the  removal  of  the  gro- 
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eery  from  the  first  floor,  and  the  occupation  of  the  same  by  the  Throp  Bros, 
as  a  ladder  factory,  materially  increased  tlie  risk.  The  change  really  was  not 
essential  or  material.  Before  the  grocery  store  was  removed,  the  Throp  Bros., 
if  we  understand  the  evidence  correctly,  already  occupied  a  part  of  the  first 
floor  in  their  business;  and  when  the  groceries  were  taken  out  they  continued 
to  occupy  the  first  floor,  but  also  used  all  of  tlie  floor  for  their  business/in- 
stead  of  a  part  only.  It  also  appears  from  the  evidence  that  the  agents  of  the 
insurance  company  were  fully  acquainted  with  the  insured  property,  and  the 
manner  of  its  occupation,  before  issuing  the  policy;  and  therefore  wo  do  not 
perceive  that  any  facts  material  to  the  risk  were  concealed  from  the  insur- 
ance company  or  its  agents.  The  evidence  further  shows  tliat  the  fire  origi- 
nated in  the  second  building  west  of  the  insured  property.  The  order  of  the 
district  court  granting  a  new  trial  will  be  atfirmed.  All  the  Justices  concur- 
ring. 

(40  Kan.  165)  PeRKINS  V.  MATTESON. 

(Supreme  Court  of  Kansas.    November  10, 1888.) 

Mortgages— Patmbnt—Fatltjiiis  to  Release. 

Where  a  negotiable  promissorv  note  is  secured  by  a  mortgage,  and  the  debt  is 
afterwards  assigned,  but  the  assignment  is  not  recorded,  and  the  mortgagor  has  no 
notice  of  such  assignment,  and  the  debt  is  afterwards  fully  paid  and  satisfied,  but 
the  mortgagee  fails,  after  demand,  and, within  a  reasonable  time,  to  enter  or  cause 
to  be  entered  satisfaction  of  record  of  the  mortgage,  lield^  that  the  mortgagee  is 
liable  to  the  mortgagor  for  the  penalty  prescribed  by  section  8  of  the  act  relating  to 
mortgages. 

(Syllabus  lyy  the  Court) 

Error  to  district  court,  Phillips  county;  Louis  K.  Pratt,  Judge. 

This  was  an  action  brought  in  the  district  court  of  Phillips  county  by  J.  D. 
MattesoD,  under  section  8  of  the  act  relating  to  mortgages,  against  F.  M.  Per- 
kins, to  recover  $100  for  the  alleged  failure  on  the  part  of  Perkins,  on  demand, 
to  enter  or  cause  to  be  entered  of  record  the  satisfaction  of  a  certain  mortgage, 
previously  executed  by  Matteson  and  wife  to  Perkins,  and  recorded  in  the  of- 
fice of  the  register  of  deeds  of  Phillips  county,  and  paid.  The  case  was  tried 
before  the  court  without  a  jury,  and  the  court  made  the  following  findings 
of  fact:  "(1)  I  find  the  facts  to  be  that  on  September  1,  1881,  plaintiff  and 
wife  executed  and  delivered  to  defendant  their  negotiable  promissory  note, 
with  coupons  attached,  for  $400,  and  to  secure  the  same  made  the  mortgage 
mentioned  in  the  pleadings,  on  land  situated  in  Phillips  county.  (2)  That 
on  the  13th  day  of  December,  1881,  the  defendant  assigned  the  notes  and 
mortgage  to  Ebenezer  Hunt,  who  continued  to  be  the  owner  thereof  until  the 
same  was  paid  by  the  plaintiff  on  July  22, 1886.  All  installments  of  interest, 
and  the  principal  of  said  note,  were  paid  to  the  Western  Farm  Mortgage  Com- 
pany, of  which  defendant  was  president.  The  assignment  was  not  recorded 
at  the  date  of  tlie  commencement  of  this  action,  and  plaintiff  had  no  knowl- 
edge of  said  assignment,  but  paid  the  various  amounts  due  on  such  notes  as 
though  defendant  was  the  owner  thereof.  (3)  That  on  July  22,  1886,  when 
plaintiff  paid  the  principal  and  interest  due  on  said  note,  he  denfanded  of  said 
defendant  a  release  of  said  mortgage;  and  again,  on  September  23,  1886,  and 
before  bringing  suit,  demanded,  in  writing,  that  he  release  said  mortgage  of 
record;  which  demand  defendant  failed  and  neglected  to  do  within  a  reason- 
able time  after  demand."  Upon  these  findings  of  fact  and  the  pleadings  and 
evidence  in  the  case,  the  court  below  rendered  judgment  in  favor  of  the  plain- 
tiff, and  against  the  defendant,  for  $100,  and  interest  and  costs  of  suit;  and  to 
reverse  this  judgment,  the  defendant,  as  plaintiff  in  error,  brings  the  case  to 
this  court. 

Otoen  A.  Bcutsett  and  Pratt  <&  Lewis f  for  plaintiff  in  error.  Q.  A.  ^pavld- 
ing  i&  Co.,  for  defendant  in  error. 
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Valentine,  J„  {dfter  stating  the  facta  as  above.)  We  think  the  findings  of 
fact  made  by  the  trial  court  in  this  case  are  sufficiently  sustained  by  the  evidence; 
although  it  may  be  that,  with  respect  to  some  of  such  findings,  there  may  have 
been  some  slight  evidence  against  them.  The  only  substantial  question  in  the 
case  is  simply  whether  the  findings  and  the  pleadings  are  sufiiciLnt  to  sustain  the 
judgment.  We  think  this  question  must  be  answered  in  the  affirmative.  The 
defendant,  F.  M.  Perkins,  was  the  mortgagee,  as  well  as  the  payee,  of  the 
notes,  whatever  may  have  been  his  real  interest  therein;  and  tiiese  notes  and 
this  mortgage  were  wholly  paid  and  satisfied,  and  a  demand  made  for  the  re- 
lease of  the  mortgage,  and  all  this  long  before  this  action  was  commenced. 
And  during  all  this  time,  and  at  the  time  when  this  action  was  commenced, 
and  afterwards,  the  records  of  Phillips  county  apparently  showed  that  the  de- 
fendant, Perkins,  was  the  owner  and  holder  of  the  notes  and  mortgage;  and  the 
plaintiff,  Matteson,  had  no  knowledge  of  anything  to  the  contrary,  or  at  most 
he  had  no  knowledge  that  the  nates  and  mortgage  had  ever  been  assigned  or 
transferred  to  Hunt.  Section  8  of  the  act  relating  to  mortgages,  and  the  one 
under  which  this  action  was  commenced,  reads  as  follows:  "Sec.  8.  When 
any  mortgage  of  real  property  shall  have  been  satisfied,  it  shall  be  the  duty  of 
the  mortgagee,  or  his  assignee,  immediately,  on  demand  of  the  mortgagor,  to 
enter  satisfaction,  or  cause  satisfaction  of  such  mortgage  to  be  entered,  of  re- 
cord; and  any  mortgagee,  or  assignee  of  such  mortgagee,  who  shall  neglect 
or  refuse  to  enter  satisfaction  of  such  mortgage,  as  is  provided  by  this  act, 
shall  be  liable  in  damages  to  such  mortgagor,  or  his  grantee  or  heirs,  in  the 
sum  of  one  hundred  dollars,  to  be  recovered  in  a  civil  action  before  any  court 
of  competent  jurisdiction."  The  authorities  cited  by  counsel  on  both  sides, 
and  supposed  to  have  some  application  to  this  case,  are  as  follows:  Kurtz 
V.  Sponable,  6  Kan.  395;  Swenson  v.  Plow  Co.,  14  Kan.  387;  Burhatis  v. 
ffutcheson,  26  Kan.  625;  Lewis  v.  Kirk,  28  Kan.  497;  Thomas  v.  Reynolds, 
29  Kan.  304;  Jones,  Mortg.  §§  791,  831,  956,  957,  988,  990.  We  think  the 
defendant  is  liable  in  tliis  case,  and  he  is  liable  because  he  failed  to  have  the 
mortgage  released  of  record  within  a  reasonable  time  after  the  same  had  been 
paid  and  satisfied.  Of  course  a  morgagee  may,  when  he  assigns  or  transfera 
bis  interest  in  the  mortgage,  so  protect  himself  against  future  liability  or  re- 
sponsibility, for  any  failure  on  his  part,  or  on  the  part  of  others,  to  release  the 
mortgage  of  record,  when  the  same  has  been  paid  or  satisfied,  that  he  will 
never  become  liable  or  responsible  for  any  such  failure;  and  this  he  may  do  by 
simply  executing,  acknowledging,  and  having  recorded  a  proper  assignment 
of  the  mortgage.  But  nothing  of  this  kind  was  done  in  this  case,  nor  was  any 
notice  of  any  kind  given  to  the  mortgagor  of  any  change  in  the  ownership  of 
the  notes  or  the  mortgage,  nor  did  the  mortgagor  receive  any  such  notice  from 
any  source.  The  recording  of  an  assignment  in  such  a  case  would  be  a  pro- 
tection, both  to  the  mortgagee  and  to  his  assignee.  It  would  protect  the 
mortgagee  from  all  liability  for  the  penalty  provided  for  in  said  section  8,  in 
case  of  a  failure  by  the  proper  person  to  release  the  mortgage  of  record  when 
the  same  should  be  paid  and  satisfied ;  and  it  would  protect  the  assignee  from 
any-  unwarranted  release  of  the  mortgage  by  the  mortgagee.  Of  course,  when 
a  negotiable  instrument,  or  a  debt  of  any  kind,  is  assigned,  the  assignment 
will  in  equity  carry  with  it  all  securities.  This  has  always  been  the  rule  in 
equity.  But  this  rule  in  equity  has  never  been  carried  to  the  extent  of  doing 
injustice  to  parties,  nor  of  overturning  rights  founded  upon  the  registry  laws, 
or  the  mortgage  laws,  or  upon  any  other  statutory  laws.  This  case  is  governed 
more  by  the  registry  laws,  and  the  laws  relating  to  mortgages,  than  it  is  by  any 
rule,  of  either  law  or  equity,  pertaining  to  negotiable  instruments.  A  mort- 
gage is  an  instrument  affecting  real  estate.  So,  also,  is  the  assignment  of  a 
mortgage.  And  both,  in  legal  contemplation,  must  be  in  writing.  See  Regis- 
try Laws ;  Mortgage  Laws,  Statute  of  Frauds  and  Perjuries,  §§  5, 6 ;  Statute  Re- 
lating to  Trusts, and  Powers.    In  equity  it  is  sometimes  unnecessary  that  either 
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should  be  in  writing;  as,  for  instance,  an  absolute  deed  is  sometimes  construed 
in  equity  to  be  a  mortgage,  and  the  assignment  of  a  debt  secui  ed  by  a  mortgage 
is  generally  in  equity  construed  to  be  an  assignment  of  the  mortgage.  But 
these  equitable  rules  have  no  application  in  this  case.  This  case  is  governed 
by  positive  statutes.  Under  the  registry  laws  all  instruments  affecting  real 
estate  may  be  recorded,  (Registry  Laws,  §  19;)  and  under  the  registry  laws 
any  unrecorded  Instrument  affecting  real  estate  is  void,  except  between  the 
parties  and  those  having  actual  notice,  (Registry  Laws,  §  21;  Comp.  Laws, 

1885.  c.  22,  §  21.)  The  judgment  of  the  court  will  be  affirmed.  All  the 
justices  concurring. 

(40  Kan.  161)  ^  .      ,         -r^ 

Case  et  al.  v.  Edson, 
(Supreme  Court  of  Kan8<i8.    November  10, 1888.) 

L  MORTOAOES—FORBCLOSUHB— iPLEAJDINQ. 

Where  a  petition  is  filed  to  recover  a  judgment  upon  certain  promissory  notes  ex- 
ecuted by  toe  defendstat^  and  foreclose  a  mortgage  given  to  secnre  the  same,  if  the 
petition  alleges  the  execution  of  the  written  mortgage,  and  also  purports  to  set  forth 
the  contents  and  conditions  of  the  mortgage,  although  a  copy  of  the  mortgage  is  not 
filed  with  the  petition,  and  the  answer  to  the  petition  is  not  verified  by  the  affidavit 
of  the  defendant,  his  agent  or  attorney,  and  the  petition  is  not  attacked  by  motion, 
exceptions,  or  otherwise,  before  or  on  the  trial,  the  execution  of  the  mortgage  is  to 
be  taken  by  the  court  as  true,  and  the  court,  without  testimony,  may  enter  judg- 
ment upon  the  notes,  and  foreclose  the  mortgage,  as  prayed  for  m  the  petition. 
2.  Same. 

Where  a  reply,  not  verified,  is  filed  by  the  plaintiff  to  an  answer  or  cross-petitipn, 
containing  a  copy  of  a  note  alleged  to  have  been  executed  by  the  plaintiff,  and  sub- 
sequently the  plaintiff  obtains  leave  of  the  court  to  withdraw  the  reply  and  to  reflle 
the  same,  and  afterwards  refiles  the  reply  with  a  verification,  and  the  court  upon 
the  trial,  with  the  knowledge  of  all  the  parties,  treats  and  considers  the  reply  as 
duly  verified,  held,  that  such  reply  puts  in  issue  the  oxecution  of  the  written  note 
set  forth  in  tne  answer  or  cross-petition. 
{Syllabus  by  the  Court.) 

Error  to  district  court,  Shawnee  county;  John  Guthrie,  Judge. 
Wm,  P,  Douthitt  and  Case  &  Curtis,  for  plaintiffs  in  error.    /.  R,  Silver t 
for  defendant  in  error. 

HoRTON,  C.  J.  This  was  an  action  brought  by  Handford  A.  Edson  against 
A.  H.  and  L.  O.  Case,  to  recover  on  three  promissory  notes,  executed  by  them, 
of  $400  each,  dated  June  20,  1884.  and  bearing  interest  at  8  per  cent,  per  an- 
num; and  also  to  foreclose  a  mortgage  executed  by  the  same  parties,  upon 
the  same  date,  to  secure  the  payment  of  the  notes.  To  this  petition  the  de- 
fendants filed  their  unverified  answer,  with  three  defenses:  (1)  a  general 
denial;  (2)  a  plea  of  payment;  (3)  a  set-off  on  a  promissory  note  of  $610, 
alleged  to  have  been  executed  on  May  9.  1882,  by  plaintiff,  and  indorsed  to 
defendants.  To  which  answer  plaintiff  filed  as  a  reply,  which  was  unverified: 
(1)  a  genera]  denial  of  second  defense  of  answer;  (2)  a  general  denial  of 
third  defense  of  answer;  (3)  a  special  denial  of  the  execution  of  the  note  al- 
leged in  the  third  answer  or  cross-petition;  (4)  a  special  denial  of  the  execu- 
tion of  the  indorsements  alleged  in  third  defense  of  answer.     On  June  11, 

1886,  on  motion  of  the  plaintifT,  the  court  permitted  him  to  withdraw  his  re- 
ply, and  refile  the  same.  Thereupon  Edson  withdrew  his  reply,  already  tiled ; 
and  without  further  leave  of  the  court,  or  the  permission  of  either  of  defend- 
ants, attached  thereto  his  affidavit,  denying  under  oath  the  execution  and  as- 
signment of  the  note  described  in  the  cross-petition  of  A.  H.  and  L.  O.  Case, 
and  then  refiled  the  same  on  June  11th;  and,  when  the  reply  was  refiled,  it 
had  attached  to  it  his  affidavit,  and  the  following  additional  indorsements: 
"And  affidavit  of  plaintiff  filed  herein,  in  verification  of  said  reply.  Piled 
June  11.  1886.  B.  M.  Curtis,  Clerk."  On  October  11.  1886,  the  case  was 
submitted  to  the  court  for  trial  upon  the  pleadings  only.    Keither  party  in- 
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troduced  any  testiinony.  Subsequently  the  court  rendered  judgpnent  in  favor 
of  Edson,  against t  A.  H.  and  L.  O.  Case,  for  the  amount  of  the  notes  sued  on, 
with  interest  and  costs;  and  also  entered  a  decree  of  foreclosure  of  the  mort- 
gage, and  directed  the  premises  to  be  sold  to  pay  the  judgment.  To  the 
Judgment  exceptions  were  taken. 

It  is  contended  that  the  plaintiff  was  not  entitled  to  a  foreclosare  of  the 
mortgHge,  because  neither  the  mortgage,  nor  a  copy  thereof,  was  attached  to 
the  petition,  nor  introduced  upon  the  trial.  The  allegation  in  the  petition  was 
*'tliat  a  copy  of  the  mortgage  marked  'Exhibit  D  ^  is  herewith  filed,  and  made 
a  part  hereof."  This  exhibit  does  not  appear  in  the  record.  Although  this 
exhibit  is  absent,  yet  as  tlie  petition  alleged  that  the  defendants  A.  H.  and  L. 
O.  Case,  "on  the  20th  day  of  June,  188^,  did  make,  execute,  and  deliver  to 
the  plaintiff  their  mortgage,"  etc.,  (re<"iting  at  length  its  contents  and  condi- 
tions,) and  as  the  petition  was  not  attackcKl  by  motion,  exceptions,  or  other- 
wise, before  or  upon  the  trial,  we  do  not  think  that  the  court  committed  any 
error  in  rendering  judgment  thereon;  as  the  answer  did  not  deny,  under  oath 
or  by  affidavit,  the  execution  of  the  notes,  or  mortgage.  The  petition  for  all 
purposes,  in  the  absence  of  any  motion  or  exceptions  to  it,  contained  a  copy 
of  the  substantial  parts  of  the  mortgage,  and  therefore  the  court  was  right  in 
treating  the  notes  and  mortgage  as  true.  Sections  108, 118,  Civil  Code;  Cole 
y,Hoeburff,  36  Kan.  263,  13  Pac.  Rep.  275.  After  the  reply  was  refiled  on 
October  11,  1886,  with  the  denial  of  the  note  set  forth  in  the  cross-petition, 
verified  by  the  affidavit  of  Edson,  no  motion  was  made  to  strike  the  reply  or 
the  affidavit  from  the  files;  and,  when  the  case  was  submitted  to  the  court 
upon  the  pleadings  without  testimony,  all  of  the  parties  had  full  knowledge 
that  the  reply  was  verified.  The  court  in  trying  the  case  considered  the  reply 
verified,  and  therefore  the  verification  was  with  its  assent,  «Uthough  not  act-  I 

ually  expressed  in  writing,  nor  any  part  of  the  written  order  permitting  the  | 

reply  to  be  withdrawn  and  refiled.  Of  course  a  like  rule  should  apply  to  both 
parties.  The  defendants,  however,  did  not  deny  by  affidavit  or  oath  the  notes 
or  mortgage  sued  on.  Tiierefore  to  them  there  was  no  defense.  The  plain- 
tiff denied  by  an  affidavit,  duly  verified,  the  execution  of  the  $610  note  set 
forth  in  the  answer  or  cross-petition;  and,  as  no  evidence  was  introduced  in 
support  of  its  execution,  the  trial  court  could  not  allow  the  amount  of  the 
note  as  a  set-off  or  otherwise.  If  the  defendants  had  desired  to  contest  the 
notes  or  mortgage  sued  on,  they  should  have  done  as  Edson  did, — denied  by 
affidavit  the  execution  of  the  same.  In  Railroad  Co.  v.  Wilson^  10  Kan.  105, 
the  court  did  not  understand  the  affidavit  to  be  a  verific«ition.  In  this  case, 
however,  the  court  treated  the  reply  as  duly  verified.  After  Edson  refiled  his 
reply,  duly  verified,  then,  if  the  note  was  genuine,  defendants  should  have 
offered  evidence  in  its  supi)ort.  If  the  plaintiff  never  executed  the  note,  or 
consented  to  its  execution,  it  is  immaterial  whether  the  indorsement  to  the 
defendants  was  genuine  or  not.  Therefore,  if  the  verification  to  the  indorse- 
ment was  defective,  it  is  not  important.  The  judgment  of  the  district  court 
will  be  affirmed.    All  the  justices  concurring. 


(40  Kan.  192) 

Kansas,  O.  &  T.  Ry.  Co.  v.  Smith. 

(Supreme  Court  of  KansoK.    November  10, 1888.) 

Corporations— Consolidation—Action  undbr  Original  Namr. 

Where  a  railroad  company  is  consolidated  with  other  railroad  companies  under 
a  new  name,  it  ceases  to  exist  as  a  corporation,  and  an  action  brought  by  or  against 
such  railroad  company  before  its  consolidation  cannot  afterwards  be  prosecuted  by 
or  against  it  or  in  its  original  name. 

(Sullahua  hy  the  Court.) 
Error  to  district  court,  Wilson  county;  L.  Still  well,  Judge. 
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Action  b}'  Isaac  F.  Smitli  against  the  Kansas,  Oklahoma  &  Texas  Railway 
Company  for  damages  for  a  right  of  way.  Verdict  and  judgment  were  ren- 
dered for  plaintiff  after  the  railway  company  had  consolidated  with  other  rail- 
way companies  under  the  corporate  name  of  the  "Chicago,  Kansas  &  Western 
Kailroad  Company/'  A  petition  in  error,  with  a  case  made  for  the  supreme 
court,  was  filed  by  the  supposed  Kansas,  Oklahoma  &  Texas  Railway  Company ; 
and  counsel  for  Smith  moved  to  dismiss  on  the  ground  thnt  the  company, 
by  its  voluntary  consolidation  with  other  companies,  had  ceased  to  exist  as  a 
corporate  entity,  and  could  not  prosecute  a  petition  in  error  in  the  supreme 
court. 

Geo.  R,  Pec:k^  A,  A^  Hurd,  and  T.  J,  Hudson,  for  plaintiff  in  error.  S.  S, 
Kirkpatrick  and  /.  B,  Larimer,  for  defendant  in  error. 

VALENTiira:,  J.  On  March  15, 1886,  the  Kansas,  Oklahoma  &  Texas  Railway 
Company  instituted  proceedings  for  the  condemnation  of  a  right  of  way  for  its 
railway  through  Wilson  county;  and  in  such  condemnation  proceedings  the 
commissioners  assessed  damages  to  Isaac  F.  Smith,  one  of  the  owners  of  land 
through  which  the  railway  was  located,  to  the  amount  of  $335.  On  May  6, 
1886,  Smith  filed  an  appeal-bond  with  the  county  clerk  of  that  county  for  the 
purpose  of  takirig  the  proceedings  on  appeal  to  the  district  court.  On  May 
31,  1886,  the  said  railway  company  and  about  nine  other  railway  companies 
consolidated  with  each  other  under  the  laws  of  Kansas,  (Comp.  Laws  1885, 
par.  5221,)  and  formed  one  single  railroad  company,  under  the  corporate  name 
of  the  "Chicago,  Kansas  &  Western  Railroad  Company."  On  August  18, 
1886,  the  condemnation  proceedings,  so  far  as  they  related  to  Smith's  appeal, 
were  filed  in  the  district  court.  On  September  16, 1886,  Smith  filed  a  petition 
in  the  case,  setting  forth  the  grounds  of  his  complaint;  which  petition  was 
entitled  **  Isaac  F,  Smith  v.  The  Kansas,  Oklahoma  d-  Texas  Railway  Co7n- 
pany,"  and  prayed  in  such  petition  for  a  judgment  against  such  ra.lway  com- 
pany for  the  sum  of  SI, 500  as  damages.  On  September  28,  1886,  an  answer 
was  filed  purporting  to  be  the  answer  of  the  Kansas,  Oklahoma  &  Texas  Rail- 
way Company,  entitled  in  the  same  way  as  the  petition  had  previously  been 
entitled,  and  denying  generally  all  the  allegations  of  the  petition.  On  October 
6  to  8, 1886,  a  trial  was  had  before  the  court  and  a  jury, — the  plaintiff.  Smith, 
ap;>earing  in  person  and  by  counsel,  and  the  supposed  railway  company  pur- 
porting to  appear  by  counsel;  and  on  October  8,  1886,  a  verdict  and  judgment 
were  rendered  in  favor  of  the  plaintiff.  Smith,  and  against  the  supposed  rail- 
way company,  for  S950.  On  May  28,  1887,  a  petition  in  error  with  a  case 
made  for  the  supreme  court  was  filed  in  this  court,  purporting  to  make  the 
Kansas,  Oklahoma  &  Texas  Railway  Company  the  plaintiff  in  error,  and  Isaac 
F.  Smith  the  defendant  in  error;  which  petition  in  error  prayed  for  a  reversal 
of  the  aforesaid  judgment.  On  September  29,  1888,  a  motion  was  fihd  in  this 
court  by  counsel  for  Smith,  asking  that  the  aforesaid  petition  in  error  and 
Ciise  be  dismissed  from  this  court  on  the  ground  that  the  aforesaid  railway 
company  had  by  its  voluntary  consolidation  with  the  other  railway  company 
ceased  to  exist  as  a  corporate  entity,  had  become  defunct,  and  cannot  now 
prosecute  a  petition  in  error  in  the  supreme  court.  We  think  the  motion  for 
dismissal  must  be  sustained.  On  May  31,  1886,  when  the  Kansas,  Oklahoma 
&  Texas  Railway  Company  consolidated  with  the  other  railway  companies,  it 
ceased  to  exist  as  a  corporation,  {State  y.  Commissioners,  10  Kan.  569,  578, 
etseq.;  Pennsylcania  College  Cases,  13  Wall.  190;)  and  everything  that  has 
since  transpired,  upon  the  basis  of  the  aforesaid  railway  company's  being  a 
corporation, — ^indeed,  everything  that  has  transpired  in  this  case  Since  May  31, 
1886, — is  void.  C  >unsel  for  the  supposed  railway  company  resists  the  afore- 
said motion  upon  Lli.^  ground  that,  although  the  aforesaid  railway  company 
may  have  ceased  to  axist  as  a  corporate  entity,  and  become  defunct,  yet  thut 
the  action  might  ufcer  that  time  be  carried  on  and  proiecuted  to  its  final  ter. 
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minatlon,  as  it  was  prosecuted  in  the  district  court,  in  the  name  of  the  de- 
funct corporation,  under  section  40  of  the  Civil  Code.  That  section  reiids  as 
follows:  "Sec.  40.  An  action  does  not  abate  by  the  death  or  other  disability 
of  a  party,  or  by  the  transfer  of  any  interest  therein  during  its  pendency,  if 
the  cause  of  action  survive  or  continue.  In  case  of  the  death  or  other  disa- 
bility of  a  party,  the  court  may  allow  the  action  to  continue  by  or  against  his 
representative  or  successor  in  interest.  In  case  of  any  other  transfer  of  in- 
terest, the  action  may  be  continued  in  the  name  of  the  original  party,  or  the 
court  may  allow  the  person  to  whom  the  transfer  is  made  to  be  substituted  in 
the  action."  This  section  does  not  warrant  this  interpretation.  It  is  true 
tliat  under  this  section  tliere  may  be  cases  where  a  change  or  transfer  of  in- 
terest in  the  subjects-matter  of  the  action  has  occurred,  and  yet  where  the  ac- 
tion may  be  continued  to  be  prosecuted  and  defended  in  the  names  of  the  orig- 
inal parties  to  the  suit;  but  none  of  such  cases  is  this  case.  In  all  cases  of 
the  death  or  other  disability  of  a  party  the  action  can  then  be  continued  only 
by  or  against  the  representatives  or  successors  in  interest  of  such  party,  and 
not  in  such  party's  own  name.  It  is  only  in  cases  of  a  transfer  of  interest, 
where  the  original  party  still  exists,  and  where  he  or  it  is  still  able  to  prose- 
pute  or  defend  in  his  or  its  own  name,  that  the  action  may  be  continued  to  be 
prosecuted  to  the  end  in  his  or  its  own  name;  but  that  is  not  this  case.  This 
case  is  where  the  original  party  has  ceased  to  exist,  has  become  defunct,  is 
dead,  and  therefore  not  able  either  to  prosecute  or  defend.  The  motion  filed 
in  this  case  to  dismiss  will  be  sustained,  and  the  petition  in  error  and  case 
will  be  dismissed  from  this  court.    All  the  justices  concurring. 


<*"  '''"•  "*'  Cavendeb  «.  Faik. 

{Supreme  Court  of  Kansas.    November  10, 1888.) 

1.  Appeal— Review— WEionT  op  Evidence. 

Where  a  question  of  fact  is  submitted  to  a  jury,  and  there  is  competent  evidence 
tending  to  establish  such  fact,  the  verdict  of  the  jury  and  judgment  thereon  is  oon- 
elusive. 

2.  Negligence— Liability  of  Owner  of  Stallion. 

In  an  action  brought  to  recover  damages  for  the  death  of  a  mare,  resulting  from 
an  injury  received  while  bein^  served  by  a  stallion,  and  the  court,  among  other 
things,  instructs  the  jury  that  if  thoy  find  that  the  injury  occurred,  and  that  such 
injury  was  caused  by  the  negligence  of  the  defendant,  the  owner  of  the  stallion, 
then  they  should  find  for  the  plaintiff,  held,  not  error. 
{Sylloims  by  Clogston,  C.) 

Commissioners*  decision.  Error  to  district  court,  Wabaunsee  county;  B. 
B.  Spilman,  Judge. 

Action  by  C.  V.  Fair  against  Green  Cavender  to  recover  damages  resulting 
from  the  death  of  a  mare.    Judgment  for  plaintiff,  and  defendant  brings  error. 

A,  H.  Caadf  for  plaintiff  in  error.  Dooliitle  <&  Stringham,  for  defendant 
in  error. 

Clogston,  C.  This  was  an  action  brought  by  C.  V.  Fair,  to  recover  dam- 
ages resulting  from  the  death  of  his  mare.  The  objections  urged  against  this 
judgment  are — First,  that  the  evidence  was  not  sufficient  to  sustain  the  judg- 
ment; and,  second  J  that  the  court  erred  in  his  instructions  to  the  jury.  This 
cause  was  tried  by  a  jury,  and  the  questions  at  issue  were — First,  whether 
or  not  the  plaintiff's  mare  was  injured  in  being  served  by  the  defendant's 
stallion ;  and,  second,  if  so  injured,  was  it  caused  by  the  negligence  of  the  de- 
fendant? The  evidence  showed  tliat  the  plaintitf  brought  his  mare  to  the  de- 
fendant's place  at  dark,  on  the  day  of  the  injury,  and  insisted  upon  breeding 
his  mare  that  niglit.  Plaintiff  claims  that  he  did  not  desire  to  breed  the  mare, 
provided  it  was  dangerous,  and  offered  evidence  to  show  that  fact,  and  fur- 
ther to  show  that  it  was  not  dangerous  nor  hazardous  to  breed  a  mare  by 
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lamp-rght.  On  the  other  hand,  the  defendant  claimed  that  it  was  dangerous 
to  breed  mares  by  lamp-light,  and  that  he  so  informed  the  plaintiff;  and  told 
him  that  if  he  bred  the  mare  it  would  be  at  the  risk  of  the  plaintiff,  and  of- 
fered evidence  tending  to  establish  that  fact.  This  question  was  one  of  fact. 
There  was  some  evidence  to  support  the  plaintiff's  theoiy,  and  also  to  support 
the  defendant's  theory.  The  jury  found  for  the  plaintiff,  and  their  finding  is 
conclusive.  As  to  the  second  objection,  we  have  examined  the  instructions 
of  the  court,  and  find  no  error  therein.  Defendant  insists  that  the  instruc- 
tions are  defective,  under  Johnston  v.  Clements,  25  Kan.  376.  That  was  a 
case  like  the  one  at  issue.  In  the  instructions  to  the  jury  the  court  presumed 
that  the  injury  had  taken  place,  or,  in  other  words,  that  there  was  a  false 
entry,  and  by  reason  of  that  false  entry  the  injury  occurred;  and  submitted 
but  one  question  to  the  jury,  as  to  whether  or  not  the  injury  was  occasioned 
by  the  negligence  of  the  defendant.  In  this  case  the  court  submitted  both 
questions  to  the  jury:  First,  did  the  injury  of  the  false  entry  occur?  Heo 
ond.  If  it  did  occur,  was  it  caused  by  the  negligence  of  the  defendant?  We 
think  this  was  correct,  and  that  the  court  properly  Instructed  the  jury.  We 
therefore  recommend  that  the  judgment  of  thu  court  below  be  affirmed* 

Per  Curiam.    It  is  so  ordered ;  all  the  justices  concurring. 


(40  Kan.  184)  tt  r^         ^    r^  i.. 

Union  Pac.  R.  Co.  v.  Moybr 
(SuprcTne  Court  of  Kansas.    November  10, 1888.) 

1.  Carriers  of  Goods— Liability  as  Warbhousemex— Failure  to  Deliver  Goods. 

Where  goods  are  shipped  over  a  railroad,  and  are  permitted  by  the  oWner  to  re- 
main at  the  depot  of  their  destination  until  the  railroad  company  becomes  liable 
*  therefor  only  as  warehousemen,  and  afterwards  such  roods  are  demanded  by  the 
owner,  and  he  is  informed  by  the  a^^^ni  in  charge  of  such  depot  that  the  goods  have 
not  yet  arrived,  and  afterwards  said  depot,  together  with  the  goods,  is  bumod  up, 
Tield,  that  the  failure  to  deliver  the  gooda  on  demand  of  the  owner  is  such  uegU- 
gence  as  will  render  the  company  liable  for  the  value  of  the  goods. 

2.  Same— Limiting  Liability— Evidence. 

Where,  on  the  shipment  of  goods,  a  reoeipt  is  given  to  the  si:  Ipper  therefor,  on 
the  back  of  which  is  printed  a  contract  limiting  the  liabir.ty  of  the  carrier  in  the 
transportation  of  the  goods,  and  the  liability  as  common  carrier  on  the  safe  arrival 
of  the  goods  at  their  destination,  and  aftei*ward8  said  goods  are  permitted  to  remain 
at  their  destination  until  such  carrier  becomes  liable  only  as  warehousemen,  and 
afterwards  said  goods  arc  destroved  by  fire,  hcld^  in  an  action  by  the  owner  to  re- 
cover their  value,  the  receipt  and  contract  are  Immaterial,  and  their  exclusion  as 
evidence  not  error. 
iSyllabtiS  by  Clogston,  C) 

Commissioners*  decision.  Error  to  district  court,  Cloud  county ;  E.  Hutch- 
iNSON»  Judge. 

The  facts,  as  shown  by  the  evidence  and  the  special  findings  of  the  jury, 
are  substantially  as  follows:  On  the  7th  day  of  Kovember,  1884,  at  Bising 
Sun,  Ohio,  plaintiff  below,  defendant  in  error,  delivered  to  the  Columbus, 
Toledo  &  Hocking  Valley  Railroad  Company  the  two  boxes  of  freight  in  ques- 
tion, to  be  shipped  over  their  line  and  connecting  lines  to  Clyde,  Kan.  Plain- 
tiff at  the  time  was  a  resident  of  the  state  of  Ohio,  and  left  Rising  Sun  on  the 
day  of  the  shipment  of  the  goods,  and  reached  Clyde  on  the  evening  of  the 
28th  of  November,  1884.  The  freight  in  question  reached  Clyde  on  Novem- 
ber Idth,  and  was  stored  in  the  depot  at  Clyde,  and  remained  there,  and  was 
burned  up  in  the  depot  on  the  morning  of  the  29th  of  November.  On  the 
27th  of  November,  two  days  before  the  depot  was  burned,  plaintiff  below  in- 
structed one  Davis  to  take  the  goods  from  the  depot  when  they  arrived,  and 
store  them  at  his  house,  and  on  said  day  Davis  went  to  the  depot  for  the  pur- 
pose of  getting  the  goods,  and  was  informed  by  the  agent  tliat  they  were  not 
there.  Judgment  for  the  plaintiff  below  for  ^13.08.  The  railroad  company 
brings  the  case  here  for  review. 


Digitized  by 


Google 


640  PACIFIC  REPORTER.  .   [Kan. 

A.  L.  Williams  and  Chas.  MoiiToe,  for  plaintifiP  in  error.  L.  J.  Crans,  for 
defendant  in  error. 

Clogston,  C,  (after  stating  the  facts  as  above.)  The  plaintiff  brought 
this  action  to  recover  tiie  value  of  two  boxes  of  household  goods  shippeil  by 
liim  from  Rising  Sun,  Ohio,  to  Clyde,  Kan.;  and  the  first  question  raised  by 
the  company  is  that,  whatever  their  liability  may  be,  they  could  only  be  liable 
as  warehousemen,  and  not  as  common  carriers;  and,  as  "the  court  submitted 
to  the  jury  both  questions,  it  is  assigned  as  error.  In  this  view  we  are  with 
the  plaintiff  in  error,  that,  whatever  its  liability  is,  it  is  as  warehousemen, 
and  not  as  common  carriers.  The  goods,  by  the  undisputed  evidence  and 
findings  of  the  jury,  had  remained  some  nine  or  ten  days  at  the  depot  before 
they  were  burned,  and  under  tlie  rule  laid  down  in  Railroad  Co,  v.  Maris,  16 
Kan.  333,  in  which  it  was  held  that  eight  days  was  an  unreasonable  time  for 
goods  to  remain  in  a  depot,  and  that  the  lapse  of  such  a  length  of  time  would 
terminate  their  liability  as  carriera.  Plaintiff  claims  in  his  petition  that  the 
goods  were  destrt)yed  by  reason  of  the  negligence  of  the  company.  If  this 
was  true,  then  that  would  constitute  a  liability  on  the  part  of  the  company  as 
warehousemen;  but,  as  there  is  no  evidence  tending  to  show  the  cause  of  the 
fire  at  the  depot,  no  negligence  can  be  presumed.  The  only  other  circum- 
stance we  find  in  the  evidence  to  show  negligence  is  the  fact  that  the  plaintiff, 
through  his  agent,  demanded  the  goods  of  the  company  on  the  27th  of  Novem- 
ber. The  goods  were  there,  and  had  been  there,  some  eight  days  at  that  time, 
and,  if  they  had  been  delivered  to  the  plaintiff,  would  not  have  been  burned 
on  the  29th.  This,  we  think,  was  negligence  such  as  would  make  the  com- 
pany liable  as  warehousemen.  It  was  its  fault  that  the  goods  were  not  de- 
livered, and  not  the  fault  of  the  plaintiff.  It  is  true  that  by  his  fault  here- 
leased  the  company  from  liability  as  carriers,  and  their  relation  became  one 
in  which  only  by  the  negligence  of  the  company  would  it  become  liable  for  the 
goods;  and  by  its  refusal  to  deliver  the  goods  plaintiff  must  recover.  See 
Maflroacf  Co.  v.  Morrison,  34  Kan.  502,  9  Pac.  Rep.  225.  In  this  view  of  the 
case,  the  error  in  the  instructions  is  not  material,  for,  if  the  defendant  wtis 
liable  as  warehousemen  by  reason  of  its  negligence,  and  the  proof  of  such 
negligence  not  being  controverted,  the  instructions  could  do  no  harm. 

The  second  error  alleged  is  that  the  court  refused  to  a!low  in  evidence  the 
receipt  and  contract  under  which  the  goods  were  shipped.  The  evidence 
shows  that  at  the  time  the  goods  were  shipped  the  rate  of  freight  was  agreed 
upon,  the  money  paid,  and  a  receipt  was  given  for  the  goods  which  contained 
on  its  back  certain  limitations  exempting  the  company  from  liability  as  com- 
mon carriers,  and  certain  other  liabilities.  This  receipt  was  offered  in  evi- 
dence, and  the  court  refused  to  permit  it.  In  this  we  see  no  error.  This 
contract  was  one  made  for  the  benefit  of  the  company,  and  connecting  lines 
in  the  shipment  of  the  goods,  and  related  to  the  goods  during  such  transitt 
and  while  in  their  hands  as  common  carriers.  There  is  no  question  in  this 
case  but  that  the  goods  reached  their  destination.  The  receipt  and  contract 
was  for  their  conveyance  from  KisingSun,  Ohio,  to  Clyde,  Kan.,  and  limiting 
the  liability  of  the  company  as  comn^on  carriers  when  the  goods  should  reach 
the  latter  point.  The  receipt  and  contract  then  had  sped  its  force  when  the 
goods  reached  Clyde.  It  becomes  immaterial,  then,  what  the  contract  was  in 
relation  to  the  shipment  of  these  goods.  They  had  been  shipped;  the  freight 
had  been  paid;  the  goods  had  been  received  at  Clyde;  and  the  liability  of  the 
company  as  common  carriers  had  ceased.  What  object,  then,  would  it  serve, 
or  what  fact  would  it  establish?  It  certainly  was  immaterial,  and  was  prop- 
erly excluded.  We  see  no  error  in  the  instruction  of  the  court,  and  thei-efore 
recommend  that  the  judgment  of  the  court  below  be  aillrmed. 

Per  Curiam.    It  is  so  ordered;  all  the  justices  concurring. 
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(77  Cal.  396) 

Penrose  v.  Calkins.    (No.  12,789.) 

(Supreme  Court  of  Calif  omia.    November  96, 1888.) 

Mechanic's  Lien— Notice— Description  op  Property— Supficienot. 

A  notice  of  a  mechanic^B  Iten,  referring  to  the  land  as  **  that  certain  lot  and  parcei 
of  land  situated  in  said  county  of  Nevada,  state  of  California,  and  sought  to  be 
charged  with  this  lien,  and  described  as  follows,  to-wit,  '*  containing  no  other  de- 
scription of  the  land,  is  insufficient. 

In  bank.  Appeal  from  superior  court,  Nevada  county;  J.  M.  Walling* 
Judge. 

Action  by  Thomas  Penrose  ag-ainst  Malcolm  D.  Calkins,  to  enforce  a  me- 
chanic's lien.    Judgment  for  plaintiff,  and  defendant  appeals. 

CaldineU  <&  Little^  for  appellant.     W,  P.  SowdeUf  for  respondent. 

Works,  J.  The  only  question  presented  in  this  case  is  as  to  the  sufficiency 
of  the  description  of  the  real  estate  in  the  notice  of  mecbanic*s  lien  sought  to 
be  foreclosed.  The  court  below  held  the  notice  to  be  sufficient,  and  rendered 
judgment  in  favor  of  plaintiff.  The  only  reference  to  any  real  estate  in  the 
notice  is  as  follows:  "That  certain  lot  and  parcel  of  land  situated  in  said 
county  of  Nevada,  state  of  California,  and  sought  to  be  charged  with  this  lien, 
and  described  as  follows,  to- wit.''  It  would  seem  that  it  was  the  intention 
of  the  scrivener  who  drew  the  notice  to  follow  this  general  reference  to  the 
property  by  a  specific  description  of  it,  but,  if  so,  such  description  is  entirely 
omitted.  The  courts  have  been  very  liberal  in  upholding  imperfect  descrip- 
tions in  this  class  of  cases,  but  here  there  is  absolutely  no  description  of  the 
property.  The  court  below  erred  in  admitting  the  notice  in  evidence  over  the 
objection  of  appellant,  and  the  findings  of  the  court  based  upon  such  notice 
are  not  sustaineil  by  the  evidence.  The  judgment  and  order  denying  the  mo- 
tion for  a  new  trial  are  reversed. 

We  concur:   Seabls,  C.  J. ;  Thornton,  J. ;  Paterson,  J. ;  McFarland,  J, 

(77  Cal.  388) 

Tafia  v.  Demartini  et  al.    (No.  12,720.) 
{Supreme  Court  of  California.    November  21, 1888.) 

1.   MORTOAOES— FUTURB  ADVANCES— PRIORITY  OF  LlEN. 

To  the  extent  of  the  sum  limited  in  it,  and  as  a^nst  subsequent  incumbrances, 
including  mechanics'  liens,  a  recorded  mortgage  is  entitled  to  priority  for  future 
advances  made  without  actual  knowledge  or  such  incumhrances,  though  it  is  not 
expressed'to  he  for  future  advances,  and  the  agreement  making  it  a  lien  therefor  is 
verbal. 
$■  Same — B^xprbss  Trust— Alterahoi?  of  Written  Agreement. 

An  agreement,  at  the  time  of  the  execution  of  a  mortgage  on  realty,  that  it  shall 
be  held  to  secure  one  not  named  in  it  for  future  advances,  is  not  a  declaration  of  an 
express  trust  in  lands,  required  by  Civil  Code  Cal.  8  852,  to  be  in  writing ;  nor  does 
it  vai7  the  terms  of  a  written  instrument,  within  the  provision  of  section  1098  that 
a  written  contract  may  be  altered  only  by  writing,  or  an  executed  oral  agreement; 
nor  is  it  within  section  1624,  requiring  agreements  not  to  be  performed  within  a 
year  to  be  in  writing;  and  such  a  verbal  agreement  is  valid  as  against  subsequent 
incumbrancers. 

In  bank.    Appeal  from  superior  count.  Sierra  county ;  F.  D.  Sowarb,  J udge. 

Suit  by  J.  M.  Tapia  against  A.  Demartini  and  others  fur  the  adjustment  of 
partnership  affairs.  Defendants  Busch,  Mooney,  Castagnetto,  and  Sorocco 
tiled  a  cross-complaint  as  mortgage  creditors  against  the  partners.  The  mort* 
gage  was  held  not  a  lien  in  favor  of  Mooney,  and  he  ap'peals.  The  following 
are  the  material  provisions  of  the  Civil  Code:  Sec.  852.  "No  trust  in  re-" 
lation  to  real  property  is  valid  unless  created  or  declared  (1)  by  a  written  in- 
strument, subscribed  by  the  trustee,  or  by  his  agent  thereto,  authorized  by 
writing;  (2)  by  the  instrument  under  which  the  trustee  claims  the  estate  af- 
v.l9p.no.l8— 41 
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fected;  or  (3)  by  operation  of  law."  Sec.  1624.  "The  following  contracts  are 
invalid,  unless  the  same,  or  some  note  or  memorandum  thereof,  be  in  writ- 
ing, and  subscribed  by  the  party  to  be  charged,  or  by  his  agent.  (1)  An 
agreement  that  by  its  terms  is  not  to  be  performed  within  a  year  from  the 
making  thereof.  *  *  ♦"  Sec.  1698.  "A  contract  in  writing  maybe  al- 
tered by  a  contract  in  writing,  or  by  an  executed  oral  agreement,  and  not 
otherwise. " 

Smith  i&  Ford,  for  appellant.  B,  Schessinger  and  J.  F,  Ramage,  for  re- 
spondents. 

Works,  J.  Suit  was  brought  by  the  plaintiff  against  certain  of  the  defend- 
ants to  dissolve  a  partnership  alleged  to  exist  between  them  in  carrying  on 
the  business  of  mining,  and  to  close  up  and  adjust  the  partnerahip  affairs. 
Subsequently  numerous  other  parties,  who  claimed  to  hold  liens  against  the 
property  of  the  copartnership,  were  made  defendants,  and  set  up,  by  way 
of  answer,  their  respective  claims  of  liens,  most  of  which  were  mechanics' 
liens,  for  labor  performed  on  the  mining  property  of  the  firm.  The  defend- 
ants Busch,  Mooney,  Castagnetto,  and  Sorocco  also  filed  their  cross-com- 
plaint, alleging,  in  substance,  that  the  plaintiff  and  the  defendants,  his  co- 
partners, en  the  1st  day  of  February,  1888,  executed  to  said  defendant  Busch 
his  promissory  note  for  815,000,  payable  one  year  after  date,  with  interest 
at  the  rate  of  6  per  cent,  per  annum,  and  to  secure  the  payment  thereof 
executed  to  said  defendant  their  mortgage  on  the  real  estate  in  controversy 
in  this  action;  that  at  the  time  said  note  and  mortg'age  were  so  executed  the 
mortgagors  were  indebted  to  said  Busch  and  one  Herringlake,  his  partner, 
in  the  sum  of  $571.22,  and  to  the  defendant  Mooney  in  the  sum  of  ($1,425.14, 
and  to  the  defendant  Crowell  in  the  sum  of  $1,152.27;  "that  said  note  and 
mortgage  were  executed  and  delivered  with  the  understanding  and  agree- 
ment among  all  the  parties  thereto,  and  said  Mooney  and  Crowell,  that  the 
same  were  so  executed  and  delivered  to  secure  the  payment  of  the  several 
balances  of  account  aforesaid  tlien  due  said  Busch  and  Herringlake,  as  co- 
partners aforesaid,  and  said  Mooney  and  Crowell,  respectively,  and  to  secure 
further  sums  to  become  due  for  goods,  wares,  and  merchandise  to  be  afterwards 
sold  and  delivered  by  said  Mooney  and  Crowell,  respectively,  to  said  mort- 
gagors, not  exceeding  the  sum  agreed  to  be  paid  in  said  promissory  note."  It 
is  further  alleged  that  Mooney,  under  said  agreement,  furnished  goods,  wares, 
and  merchandise  to  the  amount  of  $2,174.48,  and  the  amounts  due  and  un- 
paid to  the  respective  parties  are  stated.  The  recording  of  the  mortgage,  and 
the  fact  that,  prior  to  the  commencement  of  the  suit,  the  said  Crowell  had 
sold,  assigned,  and  delivered  his  account  and  all  his  rights  under  the  mort- 
gage to  the  defendants  Castagnetto  and  Sorocco,  are  alleged,  and  it  is  asked 
that  Herringlake,  partner  of  Busch,  be  made  a  party,  and  that  the  lien  of  cer- 
tain of  the  defendants  be  declared  subordinate  to  the  claims  under  said  mort- 
gage, and  the  property  sold  to  satisfy  the  said  mortgage  lien.  With  the  plead- 
ings in  this  condition  it  was  stipulated  by  all  the  parties  in  interest  that  a  de- 
cree might  be  entered  dissolving  the  partnership,  and  ordering  the  sale  of  the 
property,  and  the  payment  of  the  proceeds  of  the  sale  into  court,  to  be  applied 
on  the  respective  claims  of  the  parties,  according  to  their  priority,  to  be  de- 
termined by  the  court  thereafter.  The  decree  was  entered,  the  property  sold, 
and  the  proceeds  paid  into  court.  The  court  below,  in  adjusting  the  liens, 
held  that,  as  between  the  defendant  Mooney  and  the  other  lienholders,  the 
mortgage  held  by  Busch  created  no  lien  in  his  favor,  and  the  final  decree  was 
rendered  accordingly.    The  defendant  Mooney  alone  appeals  to  this  court. 

Three  questions  are  presented  for  our  consideration:  (1)  Was  the  mort- 
gage executed  to  Busch  valid  as  against  subsequent  incumbrances  for  future 
advancements?  (2J  Was  such  mortgage  a  valid  and  effective  lien  in  favor 
of  Mooney,  he  not  oeing  named  as  a  mortgagee  or  mentioned  therein*  and 
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no  trust  in  Busch,  for  his  benefit  being  declared  in  writing?  (3)  If  the  mort- 
gage was  valid  for  any  purpose  in  favor  of  Mooney,  was  it  binding  as  be- 
tween him  and  subsequent  incumbrancers  as  to  future  sales  of  goods  and  mer- 
chandise, under  the  parol  agreement  for  advances  under  the  mortgage? 

1.  It  is  firmly  settled  by  a  long  line  of  decisions  that  a  mortgage  made  in 
good  faith  to  cover  future  advancements  or  indorsements  is  valid,  not  only 
as  between  the  immediate  parties  to  the  instrument,  but  as  against  subsequent 
purchasei-s  or  incumbrancers,  if  properly  recorded.  Civil  Code,  §  2884;  TtUly 
V.  HarloCf  35  Cal.  302,  309;  Ackerman  v.  HunsicTcer.  85  N.  Y.  46;  Qoogins 
V.  GUmore,  47  Me.  13;  Morris  v.  Cain,  (La.)  1  South.  Rep.  797,810;  1  Jones, 
^or^g-  §§  373,  374;  Shirras  v.  CatigF,  7  Cranch,  34;  McDaniels  v.  Colvin,  16 
Vt.  300;  Ward  v.  Cooke,  17  N.  J.  Eq.  93,  99;  3  Pom.  Eq.  Jur.  §8  1197, 1198. 
The  mortgage  under  consideration  is  in  the  ordinary  form,  and  does  not  dis- 
close upon  its  face  that  it  is  given  in  part  for  future  advancements.  While 
it  is  better  and  more  consistent  with  open  and  fair  dealing  that  the  mortgage 
should  express  its  object,  this  is  held  not  to  be  necessary  to  its  validity  if  the 
amount  of  liability  to  be  incurred  under  it  is  expressly  limited.  Tully  v.  Har- 
loe,  supra;  Morris  v.  Cain,  supra;  Lawrence  v.  Tucker ,  23  How.  14,  26;  1 
Jones,  Mortg.  §  374;  Shirras  v.  Caig,  supra;  Moroney^s  Appeal,  24  Pa.  8t. 
372;  Witczinski  v.  Everman,  51  Miss.  844,  Nor  is  it  necessary  that  the 
agreement  under  which  advances  are  to  be  made  shall  be  in  writing.  1 
Jones,  Mortg.  §  351.  The  mortgage,  as  against  subsequent  incumbrancer, 
becomes  a  lien  for  the  whole  sum  advanced,  from  the  time  of  its  execution, 
and  not  for  each  separate  amount  advanced  from  the  time  of  such  advance- 
ment, although  the  right  to  enforce  the  collection  thereof  can  only  arise  upon 
each  advancement  being  made.  Ackei^man  v.  Hunsickei',  85  X.  Y.  43,  49; 
Shirras  v.  Caig,  supra;  Moloney'' s  Appeal,  24  Pa.  SSt.  372.  But  the  lien  of 
the  mortgage  cannot  be  enforced  as  against  subsequent  incumbrances  of 
which  the  mortgagee  has  actual  notice,  for  advancements  or  indorsements 
made  or  given  after  such  notice.  The  notice  must  be  actual.  Constructive 
notice,  by  the  recording  of  subsequent  incumbrances,  is  not  enough.  Acker- 
man  V.  Uunsicker,  supra,  52;  Ward  v.  Cooke,  17  N.  J.  Eq.  93,  99;  Shirras  v. 
Caig,  supra;  1  Jones,- Mortg.  .§  372;  3  Pom.  Eq.  Jur.  §  1199.  It  is  immate- 
rial whether  the  advances  are  to  be  made  in  money  or  matt*rials.  Brooks  v. 
Lester,  36  Md.  65.  If  the  mortgage  discloses  upon  its  face  that  it  is  to  stand 
as  security  for  future  advancements,  the  amount  of  the  advances  to  be  made 
need  not  be  set  out.  It  is  sufficiently  definite  to  put  subsequent  incum- 
brancers on  inquiry,  and  tliey  must  ascertain  the  extent  of  the  lien  or  suffer 
the  consequences.  Lovelace  v.  Wehh,  62  Ala.  271;  Witczinski  v.  Everman, 
51  Miss.  841,  845.  The  rules  thus  established  apply  to  mechanics'  liens. 
Fh.  Mech.  Liens,  §  236.  We  are  fully  in  accord  with  the  doctrines  laid  down 
in  the  cases  cited.  They  seem  to  us  to  be  eminently  just  and  equitable.  Ap- 
plying them  to  this  case,  the  moi*tgage  under  which  the  appellant  claims  was 
of  record,  and  was  notice  to  subsequent  incumbrancers  that  it  constituted  a 
lien  upon  the  property  to  the  full  sum  of  S15,000.  They  performed  labor  on 
the  property,  with  full  notice  of  the  existence  of  a  lien  to  that  amount.  If 
they  had  desired  to  do  so,  they  might  have  ascertained  the  actual  condition  of 
the  security,  and  by  notice  to  the  holder  of  the  mortgage  have  prevented  any 
additional  incumbrance  of  the  property  for  further  advancements,  by  giving 
notice  of  their  liens.  Not  having  done  so,  their  rights  must  be  held  to  be 
subject  to  tiie  mortgage  to  the  full  amount  of  the  advancements  shown  to 
have  been  made. 

2.  TVe  pass  to  the  question  whether  the  execution  of  the  mortgage  to 
Busch,  under  a  parol  agreement  between  all  of  the  parties  in  interest  that  it  , 
should  be  held  in  part  for  the  benefit  of  the  appellant,  was  valid  and  binding 
as  against  the  respondents.     As  we  understand  the  position  of  counsel  for 
respondents,  they  contend:    (1)  That  the  agreement  by  which  Busch  was  to 
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hold  the  mortgage  for  the  benefit  of  the  appellant  had  the  effect  to  change 
the  written  contract  between  the  mortgagor  and  mortgagee,  and,  being  in 
parol,  WHS  not  binding  under  section  lb98  of  the  Civil  Code.  (2)  That  the 
oral  arrangement,  if  valid,  must  have  been  executed  within  a  year,  under  seo 
lion  1624  of  the  Civil  Code.  (3)  That  it  amounts  to  a  declaration  of  an  ex- 
press trust  in  lands,  and  cannot  rest  in  parol.  The  question  presented  is  not 
a  new  one.  The  decided  cases  are  clearly  to  the  effect  that  such  an  agree- 
ment as  the  one  under  consideration  is  valid  and  binding  upon  the  parties. 
In  this,  state  a  mortgage  conveys  no  estate  in  the  land,  but  is  a  simple  lien 
upon  the  property.  Tins  being  true,  a  transaction  of  this  kind  is  not  within 
the  provisions  of  the  Code  that  an  express  trust  in  lands  cannot  be  created 
except  by  an  agreement  in  writing,  or  a  parol  agreement  fully  executed. 
Being  but  a  personal  chattel,  "a  parol  trust  may  attach  to  a  mortgage  that 
the  mortgagee  shall  hold  it,  in  trust  for  his  own  benefit,  and  in  part  for  the 
benefit  of  another."  1  Jones,  Mortg.  §§  876,  846;  Huhhell  v.  Blake^lee,  71  N. 
Y.  63,  69;  Wood  v.  Weimar,  104  U.  S.  786;  Hall  v.  Craiise,  13  Hun,  557;  1 
Pom.  Eq.  Jur.  §  74;  3  Pom.  Eq.  Jur.  §  1181.  The  proof  of  such  an  agree- 
ment does  not  vary  the  terms  of  the  written  instrument.  1  Jones,  Mortg.  § 
376.  It  is  not  claimed  that  the  transaction  here  was  fraudulent.  On  the  con- 
trary, the  case  is  presented  with  the  express  understanding  that  the  agreement 
was  made  In  good  faith,  and  that  the  advancements  were  made  by  appellant 
in  pursuance  tijereof,  as  set  forth  in  tlie  cross-complaint.  We  have  no  doubt 
of  the  validity  or  binding  effect  of  the  parol  contract  made  between  these 
parties.  Its  enforceuient,  as  against  the  subsequent  incumbrancers,  can  work 
them  no  injustice.  It  can  maice  no  difference  to  them  whether  the  mortgage 
is  enforced  in  favor  of  Busch  or  the  appellant.  They  had  notice  of  the 
amount  of  the  lien,  which  was  the  material  question  for  them.  As  to  the 
claim  made  by  appellant  that  the  contract,  being  in  parol,  must  be  performed 
within  one  year.it  is  suilicient  to  say  that  it  is  the  written  contract,  the  mort- 
gage, that  is  to  be  perforuied.  The  parol  agreement  can  only  have  the  effect 
to  explain  the  object  of  the  mortgage,  and  determine  for  whose  benefit:  it  may 
be  enforced. 

3.  If  we  are  correct  in  the  conclusions  we  have  reached  upon  the  first  two 
questions  presented  by  the  briefs,  it  mtist  follow  as  a  necessary  consequence 
that  the  mortgage  executed  to  Busch  for  tlie  benefit,  in  part,  of  the  appellant, 
was  valid  and  binding  in  his  favor  as  against  the  respondents  for  the  amount 
due  him  for  advancements  made  thereunder.  It  is  not  claiuied  that  the  ap- 
pellant had  actual  notice  of  t^e  liens  of  the  respondents  at  the  time  he  made 
the  advancements,  and  it  is  conceded  that,  as  there  is  no  dispute  as  to  the  facts, 
a  new  trial  is  unnecessary.  The  judgment  appealed  from  is  reversed,  with 
instructions  to  the  couit  below  to  so  modify  the  same  as  to  give  the  lien  of 
said  mortgage,  to  the  extent  of  the  amount  due  the  appellant,  priority  over 
all  lien^  of  respondents  for  work  done  or  materials  furnished  subsequent  to 
the  execution  of  said  mortgage. 

We  concur:  Searls,  C.  J.;  McFarland,  J.;   Thoenton,  J.;   Shakpstein,  J.; 
Patebson,  J. 


(77  Cal.  390) 

Baldwin  v.  Second  St.  Cable  R.  Co.     (No.  1?,605). 

{Bupreme  Court  of  California.     November  22,  1888.) 

1.  Husband  and  Wife — Suit  by  Wife  for  Personal  Injuries — pARTiioa. 

A  married  woman  is  the  real  party  in  interest  in  an  action  for  personal  injuries 
w  her,  and  the  evidence  showing  that  she  is  living  separate  from  her  husband  by 
reason  of  his  desertion,  the  action  is  properly  brought  by  her  alone  under  Code 
CivU  Proc  Cal.  S  370. 
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2.  Parties— Detect  of  Parties— Objections  Waived. 

A  defect  of  parties  plaintiff  being  ground  for  demurrer  under  Code  Civil  Proc. 
Cal.  §  430,  and  section  434  providing  that  objections  not  talten  by  demurrer,  or  an- 
swer, with  certain  exceptions,  are  deemed  waived,  the  objection  of  the  non-joinder 
of  the  husband  cannot  be  raised  on  motion  top  nonsuit. 

In  bank.  Appeal  from  superior  court,  Los  Angeles  county;  H.  K.  S.  0*Mel- 
VENY,  Judge. 

Action  by  Mary  Baldwin,  a  married  woman,  against  the  Second-Street  Cable 
Bailroad  Company  for  pei-sonal  injuries  alleged  to  liave  been  caused  by  defend- 
ant's negligence.  Judgment  and  verdict  for  plaintiff,  and  defendant  appeals. 
Code  Civil  IVoc.  §  370,  provides  that  "when  a  married  woman  is  a  party  her 
husband  must  be  joined  with  her,  except  *  *  *  when  she  is  living  sepa- 
rate and  apart  from  her  husband  by  reason  of  his  desertion  of  her  *  *  * 
she  may  sue  or  be  sued  alone."  By  section  430,  "that  there  is  a  defect  or  mis- 
joinder of  parties  plaintiff"  is  ground  for  demurrer;  and  section  434  provides 
that  if  the  objections  enumerated  as  grounds  of  demurrer,  except  an  objection 
to  the  jurisdiction,  or  that  th^  complaint  does  not  state  facts  sufficient  to  con- 
stitute a  cause  ot  action,  are  not  '*  taken  either  by  demurrer  or  answer,  the  de- 
fendant must  be  deemed  to  have  waived  the  same." 

P.  W.  Dooner  and  Chapman  cfe  Hendii4iks,  for  appellant.  Hollowoy  & 
Kendrick,  for  respondent. 

Patehson,  J.  This  is  an  action  instituted  by  the  plaintiff  to  recover  dam- 
ages for  personal  injuries  alleged  to  have  been  sustained  by  her  through  the 
negligence  of  the  defendant  while  she  was  riding  upon  one  of  its  cars  in  the 
city  of  Los  Angeles..  The  plaintiff  is  a  married  woman,  and  sues  alone.  No 
objection  was  made,  either  by  demurrer  or  answer,  tliat  there  was  a  defect  of 
parties  plaintiff;  but  when  the  plaintiff  had  introduced  her  evidence  and  rested 
her  case,  the  defendant  moved  for  a  nonsuit  on  the  ground  that  the  plaintiff 
was  a  married  woman,  and  not  deserted  by  her  husband,  and  that  she  was 
not  the  real  party  in  interest. 

We  think  that  the  motion  was  properly  denied.  The  evidence  shows  quite 
clearly  that  plaintiff  is  "living  separate  and  apart  from  her  husband  by  reason 
of  his  desertion  of  her,"  hence  it  was  unnecessary  that  he  be  joined  as  a  party 
plaintiff.  Section  370,  Code  Civil  Proc.;  Andrews  v.  Kunyon,  65  Cal.  629,  4 
Pac.  Hep.  669.  But,  even  if  the  evidence  failed  to  show  such  desertion,  the 
objection  urged  on  the  motion  for  nonsuit  was  waived  when  the  defendant 
failed  to  raise  it  by  demurrer  or  answer.  Section  i34.  Code  Civil  Proc;  Hoop 
v.  Plummer,  14  Ohio  St.  449.  Such  objection  cannot  be  raised  for  the  first 
time  on  motion  for  a  nonsuit.  Boone,  Code  Pi  ^§  868-86i^.  The  plaintiff  is 
a  real  party  in  interest.  In  Matthew  v.  Railroad  Co.,  it  is  said :  '  The  ground 
of  the  action  is  the  wife's  personal  injuries.  The  cause  of  action  is  hers. 
The  husband  was  only  joined  as  a  plaintiff  because  the  comuion-law  rule  re- 
quiring that  he  do  so  is  yet  in  force.  But  the  husband  could  not  himself  re- 
cover for  personal  injuries  sustained  by  the  wife."  63  Cal.  451.  The  wife 
in  such  cases  is  a  necessary  party.  No  recovery  can  be  had  for  such  damages 
in  an  action  to  which  she  is  not  a  party.  Sheldon  v.  Steam-Ship,  18  Cal. 
535;  FtUler  v.  Railroad  Co.,  21  Conn.  574. 

On  the  question  of  damages  it  is  enough  to  say  that  we  think  the  evidence 
sufficient  to  support  the  verdict.    Judgment  and  oVder  affirmed. 

We  concur:  Skakls,  C.  J.;  THOKNroN,  J.;  Works,  J.;  Sharpstbin,  J.; 
McFarland,  J. 
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(77  Cal.  357) 

In  re  Stephens.    (No.  20,457.) 
{Supreme  Court  of  California.    November  21, 1888.) 
Attornet  asd  Clibnt— Application  for  Disbarment— Sufpicienct  of  Complaint. 
In  proceedings  for  disbarment,  an  accusation  that  respondent  urged  a  prosecution 
for  libel  and  promised  to  secure  satisfactory  evidence  of  the  guilt  of  the  defendant, 
and  alleged  that  the  statute  of  limitations  had  not  run,  and  at  the  examination,  ap- 
peared for  defendant  and  set  up  the  statute  of  limitations  and  procured  a  writ  of 
prohibition  and  defendant's  discharge  thereon,  is  good  on  demurrer.^ 

In  bank.     On  demurrer  to  the  accusation  on  application  for  disbarment. 
Horace  Bell,  tor  applicant.     Alexander  Campbell^  for  respondent. 

Paterson,  J.  Tliis  Is  an  application  for  the  disbarment  of  C.  C.  Stephens, 
an  attorney  and  counselor  at  law.  The  written  accusation  alleges,  in  sub* 
stance,  that  on  December  1,  1887,  two  criminal  actions  were  pending  in  the 
superior  court  of  Los  Angeles  county  against  one  B.  A.  Stephens,  (brother  of 
respondent,)  and  another  of  the  same  character  In  .the  supreme  court  against 
said  B.  A.  Stephens,  and  one  A.  M.  Thornton,  charging  the  defendants  therein 
with  having  published  a  libel  against  Horace  Bell,  the  accuser  herein;  that 
said  C.  G.  fcjtephens  and  one  G.  Wiley  Wells  were  the  attorneys  for  said  de- 
fendants: that  while  said  actions  were  pending  as  aforesaid,  said  0. 0.  Steph- 
ens represented  to  said  Bell  and  the  prosecuting  attorney  that  said  G.  Wiley 
Wells  was  th^  person  really  guilty  of  the  publication  of  the  libels  mentioned, 
said  B.  A.  Stephens  and  A.  M.  Thornton  having  acted  under  the  guidance  and 
instructions  and  at  the  instigation  of  said  Wells,  and  that  he,  said  defendant, 
knew  of  and  would  furnisli  to  said  Bell  the  original  manuscript  jof  said  libel 
in  the  handwriting  of  said  Wells,  and  assist  in  the  prosecution  and  conviction 
of  said  Wells,  if  said  Bell  would  agree  to  dismiss  the  said  actions  against  his 
brother  and  Thornton;  that  said  Bell  agreed  to  do  as  requested,  and  in  pursu- 
ance of  his  promise  said  Stephens  consulted  with  the  prosecuting  officera  con- 
cerning the  facts  and  the  law  involved  in  the  proposed  action  and  repeatedly 
urged  said  Bell  to  commence  the  prosecution  against  said  Wells;  that  on  the 
day  said  actions  in  the  superior  court  were  to  be  tried  said  Stephens  prodticed 
a  document  which  he  represented  to  be  the  original  manuscript  referred  to 
and  requested  a  dismissal  of  the  actions;  that  said  Bell  refused  to  consent,  to 
said  dismissal,  being  in  doubt  as  to  the  genuineness  of  the  document,  but  did 
consent  to  a  continuance  at  that  and  subsequent  times  in  pursuance  of  the 
understanding  between  the  parties;  that  at  the  urgent  request  of  said  Steph- 
ens, who  claimed  that  the  statute  of  limitations  had  not  run  against  the  ac- 
tion, and  upon  his  promise  to  procure  satisfactory  evidence  of  the  guilt  of  said 
Wells,  a  complaint  was  filed  in  the  justice's  court  on  February  23, 1887,  charg- 
ing said  Wells  with  criminal  libel,  and  thereafter  a  warrant  was  issued  and 
served,  and  the  examination  of  said  Wells  upon  said  charge  continued  and  set 
for  April  17,  1888;  that  up  to  the  last-named  date  said  Stephens  consulted 
with  and  advised  the  prosecuting  officers  in  the  preparation  of  the  case  and  in 
securing  evidence  against  said  Wells,  but  when  the  matter  came  on  for  exam- 
ination he  appeared  as  attorney  for  the  defense  of  said  Wells  on  said  charge, 
and  objected  to  the  examination  of  Wells  on  the  ground  that  the  action  was 
barred  under  the  provisions  of  sections  801  and  802  of  the  Penal  Code;  and  that, 
when  this  objection  was  overruled,  he  procured,  as  attorney  for  said  Wells,  a 
writ  of  prohibition,  prohibiting  the  justice  from  proceeding  with  the  examina- 
tion, and  thereupon  said  Wells  was  discharged.  To  this  accusation  a  de- 
murrer has  been  filed,  in  which  it  is  claimed  that  no  sutficient  reason  for  dis- 
barment is  shown,  because  it  appears  that  Stephens  did  try  to  furnish  evi- 

*In  general,  respecting  the  grounds  for  and  proceedings  on  the  disbarment  of  attor- 
neys at  law,  see  State  v.  Burr,  (Neb.)  28  N.  W.  Rep.  201,  and  exhaustive  note;  In  re 
Serf  ass,  (Pa.)  9  Atl.  Rep.  674,  and  cases  cited. 
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dence  as  he  agreed  to  do,  and  that  no  bad  faith  is  shown  on  the  part  of  re- 
spondent in  his  promise  and  effort  to  bring  Wells  to  justice.  It  is  said  that 
he  may  have  found  that  he  was  mistaken  as  to  the  guilt  of  Wells,  and  on  finding 
Bell  was  not  dealing  fairly  by  him  he  was  induced  to  accept  a  retainer  from 
Wells. 

It  is  unnecessary  for  us,  at  this  time,  to  consider  how  far — admitting  the 
accusations  to  be  true — the  bad  faith  or  failure  of  Bell  in  relation  to  the  mat- 
ter would  operate  to  justify  Stephens  in  the  conduct  charged,  or  to  what  ex- 
tent the  good  faith  of  the  latter  may  excuse  him  for  advising  the  prosecution, 
and  then  acting  for  the  defense  of  Wells.  We  think  that  the  charges  call  for 
an  answer.  It  has  always  been  considered  a  sufficient  cause  for  disbarment 
for  an  attorney*  and  counselor  to  urge  and  aid  in  the  prosecution  and  then  ap- 
pear for  the  defense  of  a  person  charged  with  crime,  or  to  encourage  the  com- 
mencement of  proceedings  which  he  knows  or  has  reason  to  know  are  illegal 
or  unjust.  Weeks,  Attys.  140  et  seq.  The  demurrer  is  overruled  with  direc- 
tions to  respondent  to  answer  the  accusation  within  30  days  after  notice  of 
this  order. 

We  concur:  Sbarls,  0.  J.;  Works,  J.;  Sharpstein,  J.;  MoFarland,  J. ; 
Thornton,  J. 


Mitchell  v.  Powers.    • 
(Supreme  Court  of  Oregon,    October  16, 1888.) 

1.  Appbai^—Practioe — Rbview  of  Insolvency  Proceedings. 

The  supreme  court  of  Oregon  having  been  given  appellate  jurisdiction  over  the 
final  decisions  of  circuit  courts  in  insolvency  proceedings,  without  any  method  of 
exercising  such  jurisdiction  being  prescribed,  under  Code  Or.  §  940,  providing  that 
when  jurisdiction  to  act  is  given  by  the  Code,  but  the  manner  is  not  pointed  out, 
such  course  shall  be  adopted  as  is  most  conformable  to  the  spirit  of  the  Code,  and 
Sup.  Ct.  Rule  14,  directing  that  in  cases  where  the  method  of  exercising  appellate 
jurisdiction  is  not  prescribed  it  shall  be  by  appeal,  the  review  of  such  a  decision  in 
insolvency  is  by  appeal. 

)^  Same — Appealable  Orders. 

Intermediate  orders,  relative  to  the  election  or  appointment  of  an  assignee,  and 
directions  to  him  as  to  his  duties,  are  not  appealable.  Following  In  re  Ooldamith, 
7  Pac.  Rep.  97,  9  Pac.  Rep.  565.i 

Appeal  from  circuit  court,  Multnomah  county. 

Proceedings  in  relation  to  the  insolvency  of  Julius  Levi,  in  which  Ira  F. 
Powers  was  appointed  assignee.     A  creditor,  S.  Mitchell,  appeals. 
X.  iV.  SteeveSt  for  appellant.    E,  B,  Williams ^  for  respondent. 

Thateb,  G.  J.  This  is  an  attempt  to  review  various  rulings  and  decisions 
made  by  the  said  circuit  court  in  proceedings  of  insolvency.  It  appears  from 
the  mass  of  papers  filed  in  this  couii;  as  a  transcript  that  one  Julius  Levi,  on 
the  23d  day  of  February,  1887,  made  an  assignment  to  the  appellant,  S.  Mitchell, 
for  the  benefit  of  his  creditors,  under  the  insolvent  law  of  this  state.  In  the 
list  of  creditors  set  out  in  the  assignment  said  Mitchell,  and  the  other  claim- 
ants, S.  H.  Abrahams  and  W.  Friedlander,  were  included,  as  being  entitled 
to  the  respective  sums  of  $2,200,  $450,  and  $200.  That  subsequently,  upon 
petition  of  other  of  the  creditors  of  the  said  Levi,  the  said  circuit  court  made 
an  order  directing  the  clerk  thereof  to  order  a  meeting  of  all  the  creditors  of 
the  insolvent  for  the  purpose  of  choosing  an  assignee  in  place  of  said  Mitchell. 
That,  about  the  time  of  such  meeting  of  said  creditora,  the  said  circuit  court 
made  an  order  enjoining  the  said  Mitchell  from  voting  or  participating  in  any 
manner  in  the  election  of  such  assignee,  and  that  in  consequence  thereof  he  did 

^In  general,  as  to  what  orders  are  appealable,  see  Jones  v.  Trumbo,  (S.  C.)  6  S.  EL 
Rep.  887,  and  note;  Lumber  Co.  v.  Williams,  (Tex.)  9  S.  W.  Rep.  436,  and  note;  Myers 
T.  Myers,  2  N.  Y.  Supp.  465. 
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not  vote  thereat.  That  the  said  clerk  certified  to  the  court  that  the  said  meet- 
ing was  held  in  accordance  with  said  order,  and  resulted  in  the  election  of  the 
respondent,  Powers,  as  such  assignee.  That  said  circuit  court  thereupon  made 
an  order  directing  that  the  said  Mitchell  forthwith  deliver  over  to  said  Powers 
all  the  property  of  said  estate.  That  thereafter,  on  the  petition  of  and  a  show- 
ing made  by  said  Mitchell,  the  said  court  set  aside  the  said  certificate  and  re- 
turn of  the  said  clerk,  and  declared  that  there  had  been  no  election;  and  then 
proceeded  of  its  own  motion  to  appoint  the  said  Powers  as  such  assignee,  and 
directed  him  to  sell  the  property  of  the  estate.  Said  Powers,  it  seems,  quali- 
fied and  acted  as  assignee,  but  in  his  first  quarterly  report  to  the  court  of  his 
proceedings  he  did  not  include  the  appellant,  and  one  other  party  named  in  the 
said  list  of  creditors,  as  creditors  of  the  estate;  stating  in  his  report  that  they 
had  not  exhibited  their  claims.  That  afterwards,  and  on  the  23d  day  of  Jan- 
uary, 1888,  the  said  circuit  court,  upon  the  petition  of  N.  Burnstein,  a  cred- 
itor of  the  estate,  made  an  order  commanding  the  said  assignee.  Powers,  to 
show  whether  or  not  any  other  or  different  claims  against  said  estate  than 
those  mentioned  in  said  report  had  ever  been  presented  to  him,  and  especially 
claims  on  the  part  of  the  appellant,  and  requiring  him,  if  any  other  claims 
had  been  presented,  that  he  make  profert  of  them  to  the  court.  The  transcript 
contains  what  purports  to  be  the  answer  of  the  said  assignee,  made  in  pursu- 
ance of  said  order;  which  states  that  he  had  reported  to  the  court  all  claims 
presented  to  him  therein;  that  the  pretended  claims  of  the  appellant  had  never 
been  lej^ally  presented  or  exhibited  to  him,  or  shown,  except  that  certain  pa- 
pers were  handed  him  within  the  time  {Jlowed  by  law  for  exhibiting  claims, 
purporting  to  be  copies  of  promissory  notes  held  by  the  appellant,  and  that 
they  were  attached  to  the  answer  as  a  part  thereof.  The  answer  contained  a 
further  statement  that  said  pretended  claims  were  fraudulent,  and  were  at- 
tempted to  be  presented  for  the  purpose  of  defrauding  the  other  creditors  of 
the  assignor.  This  answer  appears  to  have  been  filed  January  28,  1888,  but 
it  does  not  appear  that  any  further  action  was  had  thereon.  It  appears  that 
on  the  18th  day  of  May,  1888,  the  assignee  filed  his  final  account,  asking  the 
court  for  an  order  declaring  a  certain  dividend  in  favor  of  the  creditors  in- 
cluded in  his  report,  to  be  paid  pro  rata  out  of  the  money  in  his  hands;  and 
that  on  the  21st  day  of  May,  188b,  the  court  heard  the  motion,  and  took  the 
matter  under  advisement.  That  on  the  25th  day  of  May,  1888,  a  petition  on 
behalf  .of  said  Mitchell  was  filed  in  said  court  praying  for  an  order  and  judg- 
ment allowing  his  claim,  and  those  of  the  other  claimants;  that  said  assignee 
be  required  to  pay  each  of  said  claimants  a  pro  rata  dividend,  with  all  the 
other  claims  against  the  estate;  and  that  the  final  account  of  the  assignee  be 
not  allowed  in  any  settlement  of  the  estate  until  after  the  hearing  of  the  said 
petition.  That  thereupon  the  said  court  made  an  order  that  the  assignee  ap- 
pear and  answer  the  petition  w^ithin  five  days;  and  that,  in  pursuance  of  such 
order,  the  assignee  filed  an  answer  denying  all  the,  material  averments  con- 
tained therein.  That  on  the  11th  day  of  June,  1888,  the  appellant  filed  a  pa- 
per which  read  as  follows:  "In  the  Circuit  Court  of  the  State  of  Ore- 
gon FOR  Multnomah  County.  In  the  Matter  of  the  Assignment  of  Julius 
Levi,  Insolvent  Debtor.  Now  comes  the  petitioner,  S.  Mitchell,  and  moves 
the  court,  upon  the  petition  and  answer  thereto  herein  filed,  for  a  payment 
for  and  on  the  claims  of  S.  Mitchell,  \V.  Friedlander,  and  S.  H.  Abraham, 
herein,  out  of  the  moneys  in  the  hands  of  the  assignee,  and  for  a  share  of  the 
dividends.    X.  N.  Steeves,  A.tty.  for  Petitioner." 

I  have  explored  the  balcb  of  papers  brought  here  and  filed  as  a  transcript, 
and  am  unable  to  find  that  any  decision  was  made  on  the  said  motion,  or  on 
the  petition  and  answer  last  referred  to,  or  anything  done  in  the  proceedings, 
except  the  service  and  filing  of  a  notice  of  appeal,  and  giving  security  to  per- 
fect an  appeal  to  this  court.  The  notice  of  appeal  states  that  the  petitioner,  S. 
Mitchell,  iippeals,  etc.,  from   the  order  and  judgment  given  and  rendered 
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therein  by  the  said  circuit  court  on  the  28th  day  of  June,  1888,  and  then  sets 
out  the  parts  of  the  supposed  order  and  judgment  appealed  from.  It  also 
state's  that  said  appellant  appeals  from  the  various  other  orders  made  by  the 
said  court  herein  referred  to;  but  it  nowhere  appears  in  said  transcript  that 
any  order  or  judgment  was  given  or  rendered  by  the  said  circuit  court  on  the 
said  28th  day  of  June,  1888;  nor  is  there  anything  in  the  transcript,  except 
the  notice  of  appeal,  indicating  that  said  court  had  ever  piven  or  rendered  any 
such  order  or  judgment  as  that  referred  to,  as  having  been  rendered  at  said 
last-mentioned  date.  There  are  therefore  no  questions  appearing  upon  the 
transcript  which  this  court  could  review,  if  it  had  power  to  do  so,  except  the 
intermediate  orders  referred  to.  Such  orders,  however,  in  proceedings  of  in- 
solvency, are  not  appealable.  Our  dt-cision  in  Re  Goldsmith,  12  Or.  414,  7 
Pac.  Rep.  97,  9  Pad  liep.  565,  is  decisive  of  that  question.  Although  final 
judgments  of  the  circuit  courts,  in  such  proceedings,  may  be  revised  by  this 
court,  I  think  the  constitution  confers  upon  it  jurisdiction  of  that  character 
in  all  cases,  whether  the  statute  expressly  provides  for  it  or  not.  The  greatest 
difficulty  encountered,  however,  in  the  exercise  of  such  jurisdiction,  where  the 
statute  has  failed  to  provide  the  mode  to  be  pursued,  is  the  adoption  of  the  one 
most  suitable.  The  Code  contains  a  general  provision  to  the  effect  that  any 
suitable  process  or  mode  of  proceeding,  in  such  a  case,  may  be  adopted  which 
may  appear  piost  conformable  to  its  spirit.  Section  940,  Code.  But  as  to 
what  course  of  proceeding  might  appear  most  conformable  to  the  spirit  of  the 
Code  in  revising  such  final  judgments,  where  none  were  specifically  pointed 
out,  must,  it  seems  to  me,  be  determined  by  this  court.  We  have  at  least  so 
viewed  the  matter,  and  adopted  the  following  rule:  "Kule  14.  The  mode  of 
revision  of  final  decisions  of  the  circuit  courts,  where  the  course  of  proceeding 
is  not  specifically  pointed  out  by  the  Civil  Code,  shall  be  by  appeal,  as  in  cases 
of  appeal  from  judgments  at  law ;  and  questions  of  fact  shall  not  be  consid- 
ered upon  such  appeal,  unless  made  a  record  In  the  form  of  a  bill  of  excep- 
tions." If  this  rule  is  obligatory  upon  litigants,  and  we  must  so  hold  it,  then 
the  party  to  an  insolvency  proceeding,  in  urder  to  have  the- final  judgment 
rendered  therein  revised  by  this  court,  must  appeal  therefrom  in  the  same  man- 
ner as  in  cases  of  appeal  from  judgments  at  law ;  and  if  he  desire  to  have  ques- 
tions of  fact  considered  on  such  appeal,  he  must  prepare  a  statement,  in  the 
form  of  a  bill  of  exceptions,  containing  such  facts,  and  have  it  settled  and 
signed  by  the  circuit  judge  before  whom  the  proceeding  was  had,  the  same  as 
in  the  trial  of  actions.  If  the  mode  here  indicated  is  pursued,  it  will  insure 
regular  and  orderly  practice  in  matters  of  appeal  to  this  court,  and  save  the 
court  the  necessity  of  searching  through  a  bundle  of  papers  tlirust  together 
and  sent  here  as  a  transcript,  a  great  part  of  which. do  not  belong  to  it.  No 
papers  should  be  included  in  the  transcript  in  any  case  except  such  as  consti- 
tute the  judgment  roll  or  final  record,  or  which  have  been  made  a  record  by 
being  incorporated  into  a  bill  of  exceptions.  They  cannot  be  considered  for 
any  purpose,  and  serve  oiily  to  embarrass  the  court  and  counsel.  We  held  in 
Osbom  V.  Graves, dl  Or.  526,  6  Pac.  Rep.  227,  in  effect,  that  no  paper  not  a 
part  of  the  transcript,  although  certified  as  such,  could  be  considered  on  the 
appeal.  Because  an  exception  need  not  be  taken  or  allowed  to  any  decision 
upon  a  matter  of  law,  when  the  same  is  entered  in  the  journal,  or  made  wholly 
upon  the  matters  in  writing,  and  on  file  in  the  court,  does  not  preclude  the 
necessity  of  making  a  statement  of  the  exception.  In  such  case  an  exception 
to  tile  decision  is  deemed  to  have  been  taken.  The  law  regards  it  as  having 
been  objected  to,  which  constitutes  an  exception;  but  that  is  a  mere  challenge 
to  the  correctness  of  the  decision.  Whether  it  is  erroneous  ornotdepends  upon 
facts.  It  is  often  necessary  to  show  the  circumstances  under  which  it  was 
made  in  order  to  prove  it  to  be  erroneous.  Whether  the  decision  chiimed  to 
have  been  made  by  the  circuit  court  in  this  case,  to  the  effect  that  the  appei* 
lant's  claims  against  the  insolvent's  estate  had  not  been  exhibited  to  the  asr 


Digitized  by 


Google 


860  PACIFIC   REPORTER.  [Or. 

signee,  was  correct  or  not,  depends  upon  the  facts  which  were  before  that 
court.  The  appeal  brings  up  the  decision  to  this  court,  because  it  is  a  part  of 
the  record  of  the  case;  but  it  does  not  bring  up  the  facts  by  which  the  appel- 
lant seeks  to  impeach  the  decision,  unless  they  are  also  a  part  of  that  record. 
If  the  appellant  depend  upon  matters  resting  in  parol,  or  which  are  contained 
in  writings  that  are  not  a  part  of  the  record,  to  impeach  that  decision  in  this 
court,  he  must  necessarily  fail.  We  have  no  means  of  ascertaining  whether 
the  decision  of  a  circuit  court  is  erroneous  or  not,  except  by  examining  the 
record  of  that  court  transmitted  to  us;  and  we  cannot  consider  any  matter 
sent  here  with  the  record,  whicli  is  not  a  part  of  it.  In  my  opinion,  the  de- 
cision of  the  circuit  court  that  the  appellant's  claims  had  not  been  exhibited 
to  the  assignee,  if  it  ever. made  any  such  decision,  is  reviewable  in  this  court, 
although  the  insolvent  act  contains  no  provision  authorizing  any  such  review 
on  appeal  in  any  case;  but  I  think  that  such  a  decision  should  be  deemed  a 
final  judgment,  within  the  meaning  of  that  term  as  used  in  the  constitution 
and  general  laws  of  this  state.  The  decision  certainly  operated  as  a  final  dis- 
position of  those  claims,  and  a  perpetual  bar  to  their  recovery.  But  in  order 
to  show  that  the  decision  is  erroneous  by  matters  which  are  not  primarily  a 
part  of  the  record,  the  appellant  must  have  had  them  made  a  record  in  tlie 
manner  indicated.  We  do  not  propose  to  make  a  final  disposition  of  the  case 
at  this  time.  We  leave  it  open,  with  permission  to  the  appellant's  counsel  to 
take  such  course  as  he  may  deem  proper  in  regard  to  supplying  the  record;  and 
make  these  suggestions  for  the  consideration  of  counsel  in  the  further  prftse- 
cution  of  the  appeal.  The  clerk  will  notify  counsel  of  the  status  of  ^he  case, 
and  if  no  steps  are  taken  within  six  days  from  this  time  to  supply  the  record, 
the  appeal  will  be  dismissed. 

Lord,  J.,  {concurring.)  As,  by  some  oversight,  the  judgment  from  which 
the  appeal  is  taken  was  not  incorporated  in  the  transcript,  it  is  not  possible 
for  us  to  proceed  witliout  it,  and  I  concur  in  the  opinion  that  the  appellant 
may  have  six  days  in  which  to  supply  it,  so  that  the  case  may  be  determined 
on  the  error  assigned  and  argued. 

Strahan,  J.,  expiessed  no  opinion  on  the  above  holding. 

(16  Or.  512)  _ 

DrUCK  «.  NiOOLAI. 

(Supreme  Court  of  Oregon,    November  5, 1888.) 

1.  EviDENCB— Admissions. 

While  a  party  may  know  that  the  defendant  intends  to  set  up  a  claim  against  his 
demand,  and  may  speaik  of  the  fact,  and  may  indicate  a  purpose  to  provide  against 
it,  such  statement  does  not  concede  the  right  of  the  adversary,  or  tend  to  recognize 
the  validity  of  his  claim. 

a.  SAIiB— AOTION  FOR  PRICE— WaRRAXTT. 

An  instruction :  "Before  you  can  find  for  the  defendant,  yon  must  be  first  satis 
fled  that  a  warranty  was  made,  "—is  not  error. 
{Syllalms  Jyy  the  Court.) 

Action  byDruck  against  Nicolai  to  recover  the  amount  due  on  a  promissory 
note.    Judgment  for  plaintiff,  and  defendant  appeals. 

B,  Mendenhall  and  A.  F.  Sears,  for  appellant.  P.  i.  Willis^  for  respond- 
ent. 

Lord,  J.  This  is  an  action  to  recover  the  sum  of  $341,  with  interest  and 
attorney's  fees,  founded  upon  a  promissory  note  made  by  the  defendant  to 
the  plaintiff.  The  answer  admits  the  execution  of  tiie  note,  but  alleges  that 
it  was  given  to  secure  the  purchase  price  of  an  engine  and  shaft  sold  by  the 
plaintiff  to  the  defendant,  which  the  plaintiff  warranted  would  accomplish 
certain  results,  and  to  be  worth  the  sum  specified  in  the  note;  that  the  shaft 
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was  valueless,  and  the  engine  was  worth  only  $200;  and  that»  upon  discover- 
ing the  defects,  the  defendant  offered  to  return  the  shaft  to  plaintiff,  and  to 
pay  for  the  engine,  or  that  plaintiff  would  replace  the  shaft,  and  defendant 
would  pay  the  note.  For  a  further  defense  the  defendant  pleaded  the  same 
facts,  and  alleged  a  warranty,  and  claimed  a  large  amount  of  damages  by  way 
of  counter-claim.  The  cause  was  put  in  issue  by  the  reply,  and  upon  the  trial 
before  a  jury  the  plaintiff  had  judgment  for  the  amount  of  the  note  and  inter- 
est, from  which  tlie  defendant  has  appealed  to  tliis  court,  and  has  assigned  sev- 
eral errors,  upon  which  he  relies  for  a  reversal  of  the  judgment. 

The  first  exception  is  to  the  refusal  of  the  court  to  require  the  plaintiff,  as 
a  witness,  to  answer  whether  or  not  he  wanted  to  buy  a  note  against  the  de- 
fendant to  set  it  off  against  the  damages  set  up  by  Nicolai  in  his  answer.  It 
is  claimed  that  the  statement  contained  an  admission  of  a  fact  which  tended 
to  recognize  the  validity  and  existence  of  the  claim  or  set-off  upon  which  the 
plaintiff  relies  to  make  out  liis  case.  As  counsel  for  the  plaintiff  say,  all  that 
can  be  implied,  in  the  event  that  the  question  was  answered  ijn  the  affirmative,  is 
that  the  plaintiff  then  knew  that  Nicolai,  the  defendant,  would  set  up  the 
.  claim  which  he  afterwards  did  in  this  case,  but  whether  or  not  the  plaintiff 
learned  this  before  the  defendant  filed  his  answer  herein,  and  that  he  would  so 
claim,  in  either  case  is  not  apparent,  or  of  much  consequence.  While  the 
plaintiff  may  have  known  the  defendant  intended  to  set  up  such  a  claim,  ac- 
cordingly as  stated,  it  by  no  means  followed  that  he  admitted  or  intended  to 
recognize  that  his  adversary  had  any  claim  against  him.  To  state  what  one 
may  know  an  adversary  intends  to  do,  or  has  done,  and  the  precautions  he 
may  choose  to  pursue  in  respect  to  it,  does  not  suggest  that  he  admits  or  con^ 
cedes  the  right  of  his  adversary.  It  does  not  concede  the  fact  or  matter  upon 
which  the  party  relies  to  establish  his  case.  The  rule  that  the  admissions  of 
a  party  are  admissible,  when  they  afford  any  presumption  a^rainst  him,  is  not 
denied.  As  where  the  defendant  admitted  to  the  officer  that  the  amount  upon 
which  he  was  sued  was  correct,  althougii  it  was  not  shown  to  him,  yet  it  was 
held  admissible  as  evidence  to  go  to  the  jury,  for  the  reason  that  such  admis- 
sion, although  it  did  not  have  the  effect  to  establish  the  amount  that  was  due, 
yet  it  necessarily  implied  or  operated  to  show  that  sometliing  was  due.  isugar 
V.  Sackett,  13  Ga.  462. 

There  are  two  other  exceptions  to  the  evidence,  one  of  which  need  not  be 
considered,  as  the  gi'ound  of  the  exception  is  not  disclosed,  and  in  the  other 
the  objection  is  not  specific,  and  in  any  view  could  have  worked  no  prejudice. 
The  last  exception  is  to  that  part  of  the  charge  in  which  the  court  below  in- 
structed the  jury  that,  "before  you  can  find  for  the  defendant,  you  must  first 
be  satisfied  that  a  warranty  was  made."  It  is  insisted  that  the  word  "satis- 
fied" means  "free  from  doubc,"  and  that  the  instruction  in  such  sense  is  mis- 
leading in  requiring  the  jury  to  be  satisfied  beyond  a  doubt  before  they  can  find 
the  existence  of  the  warranty,  whereas  in  civil  actions  the  rule  is,  and  the 
court  should  have  so  instructed,  that  a  preponderance  of  evidence  would  be 
sufficient  to  produce  the  result.  In  a  word,  that  the  court  told  the  jury,  in 
effect,  that  "you  must  be  satisfied  beyond  a  doubt,"  wlien  it  should  have  in- 
structed them  that  they  must  be  satisfied  by  a  preponderance  of  the  evidence, 
etc.  The  error  in  this  particular  is  based  on  the  assumption  that  the  court 
neglected  to  give  the  jury  the  usual  preliminary  instruction  to  guide  them  in 
the  discharge  of  their  duties;  such  as  that  the  jury  is  the  judge  of  the  credi- 
bility of  the  witness,  the  weight  of  the  evidence,  and  that  in  a  civil  action  a 
preponderance  of  evidence  should  affect  the  balance,  etc.  Now,  this  record 
does  not  disclose  that  the  court  did  not  instruct  ^liem  in  this  regard,  and  we 
would  hardly  be  justified  in  assuming  it  neglected  so  important  and  essential 
a  requirement  in  the  discharge  of  its  duties.  If  the  court  in  giving  its  instruc- 
tions stated  to  the  jury,  as  we  know  is  usually  done,  the  rule  as  to  the  pre- 
ponderance of  evidence,  it  wjII  hardly  be  contended  that  it  was  error  because 
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It  was  not  repeated  after  the  word  "satisfied;"  and  before  we  ought  to  be 
called  upon  to  consider  the  sufficiency  of  this  exception  the  transcript  ought 
to  negative  that  fact.  In  respect  to  instruction  upon  such  matters  as  are 
usually  given*  and  in  fact  are  preliminarily  a  requirement  to  qualify  the  jury 
for  an  intelligent  discharge  of  their  duty  before  they  come  to  consider  the  ev- 
idence, the  record  ought  to  disclose  affirmatively  they  were  not  given.  Be- 
sides, we  think,  as  was  said  in  Cregler  v.  Durham^  9  Ind.  377,  in  w^hich  the 
same  objection  was  made  to  an  instruction:  "Had  the  counsel  asked  a  qual- 
ification, such  as  they  now  contend  for,  it  doubtless  would  have  been  given, 
but  would  have  worked  no  change  in  the  result  of  the  trial."  The  judgment 
of  the  court  below  will  be  affirmed. 


(U  Colo.  683) 

Davidson  v.  Fischer. 
(Supreme  Court  of  Colorado,    November  16, 1888.) 

LAin>LORD  AND  TeNINT — LIABILITY  OP  LANDLORD — DEFECTIVE  BUILDINO. 

Where  defendant  leased  to  plaintiff  a  building  with  defective  walls,  plaintiff  hav- 
ing full  opportunity  to  observe  and  ascertain  its  ruinous  condition,  which  was  ap- 
parent to  the  most  casual  observer,  in  the  absence  of  an  express  warranty,  or  of 
fraud  or  misrepresentations,  defendant  is  not  liable  for  damages  resulting  to  plain- 
tiff from  the  fall  of  the  walls. 

Error  to  superior  court  of  Denver. 

Action  by  Mina  L.  Davidson  against  Amelia  L.  Fischer  to  recover  damages 
resulting  from  the  fall  of  a  building  leased  by  defendant  to  plaintiff.  On  mo- 
tion of  defendant  judgment  of  nonsuit  was  entered,  and  plaintiff  brings  error. 

Brovme  (&  Putnam,  for  plaintiff  in  error.  Stallotip  d  Shaffrotli,  for  de- 
fendant in  error. 

G£RRT»  J.  This  case  was  tried  in  the  superior  court  of  the  city  of  Denver, 
and  a  judgment  of  nonsuit,  on  motion  of  the  defendant,  was  entered  by  the 
court  therein,  and  the  order  made  by  the  court  below  Is  assigned  as  error  in 
this  court.  The  complaint  substantially  alleges  that  the  defendant,  in  the 
month  of  July,  1880,  demised  and  let  to  the  plaintiff  for  the  term  of  six  months 
a  cectain  store-room  and  cellar  in  the  city  of  Denver,  for  a  rental  of  $150  a 
month,  to  be  paid  monthly  in  advance;  that  plaintiff  at  once  took  possession 
of  said  building,  and  expended  large  sums  in  fitting  up  the  same  as  a  saloon, 
and  occupied  said  building  for  this  purpose  until  the  23d  day  of  September, 
1881,  at  which  time  said  building  fell,  and  destroyed  the  property  of  plaintiff 
situated  therein,  of  great  value,  thereby  damaging  her  to  the  sum  of  $8,0U0; 
that  the  fall  of  said  building  was  the  direct  result  of  the  decayed  and  unsafe 
condition  of  its  foundation,  and  that  defendant  was  fully  apprised  prior  to  the 
letting  of  said  building  that  its  foundation  walls  were  in  an  unsafe  condition, 
and  that  this  fact  was  not  in  any  manner  communicated  to  plaintiff,  nor  did 
she  have  any  knowledge  of  the  same,  prior  to  the  fall  of  said  building,  and  the 
damage  complained  of.  The  answer  specitically  denied  each  material  allega^ 
tion  of  the  complaint,  and  the  cause  came  on  for  trial  before  a  jury  upon  the 
issues  thus  joined.  The  evidence  conclusively  proved  the  letting  to  the  plain- 
tiff of  the  premises  described ^  the  expenditures  by  her  made  for  fixtures,  orna- 
ments, and  furniture;  her  entry  into  the  possession  of  the  premises;  the  uses 
to  which  it  was  applied;  its  fall  at  the  time  named  in  the  complaint;  and  the 
damage  proximately  resulting  to  the  property  of  the  plaintiff  from  the  fall  of 
said  building.  Several  witnesses  on  the  trial  testified  as  to  the  condition  of 
the  walls  of  the  said  building,  both  before  and  after  its  fall;  and  two  wit- 
nesses, George  W.  Brown  and  Fred  Ohlman,  testified  that  they  had  examined 
the  foundation  walls  of  said  building  at  the  instance  of  the  defendant  herein, 
and  each' reported  to  her  that  the  same  were  unsound  and  unsafe  before  the 
letling  in  this  case.    The* evidence  shows  beyond  controversy  that  the  plain- 
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tiff  was  not  informed  by  the  defendant,  or  any  one  in  her  behalf,  of  the  un- 
safe and  unsound  condition  of  said  building,  prior  to  the  time  of  her  entry 
therein;  that  the  plaintiff,  after  entering  into  possession  of  the  demised 
premises,  had  full  control  thereof,  and  frequently  passed  into  said  cellar, 
which  was  too  damp  to  be  used,  and  also  into  the  alley  adjoining  said  build- 
ing, where  witnesses  claim  that  defects  in  the  wall  were  plainly  visible,  and 
had  ample  opportunities  to  observe  and  ascertain  the  true  condition  of  said 
building.  Under  this  evidence,  and  the  issues  herein  Joined,  the  court  granted 
the  order  of  nonsuit,  evidently  acting  upon  the  theory  that  the  evidence  dis- 
closed that  whatever  defects  existed  in  the  walls  or  foundation  of  said  build- 
ing at  the  time  of  letting  were  not  latent,  but,  on  the  contrary,  of  such  a  nat- 
ure that  the  defendant  must  necessarily  have  been  apprised  of  their  exisccnce; 
and  the  parties  dealt  with  each  other  at  arms-length.  In  this  case  there  was 
no  expi^ss  warranty  that  the  building  was  safe,  and  adapted  to  the  uses  to 
which  the  plaintiff  designed  to  apply  the  same,  and  no  actual  fraud  or  mis- 
representation. Therefore,  if  any  liability  exists,  it  does  not  arise  from  any 
contract  entered  into  between  the  parties,  but  arises  by  operation  of  law,  from 
a  neglect  to  perform  a  duty  which  tlie  law  imposes.  In  the  lease  of  a  store, 
dwelling,  or  other  building  there  is  no  implied  warranty  that  the  building  is 
safe*  suitable  for  habitation,  or  properly  adapted  to  the  uses  to  which  it  is  ap- 
plied, nor  that  it  shall  continue  lit  for  the  purposes  for  which  it  is  demised. 
This  principle  and  the  reasons  for  the  existence  ot  the  rule  are  so  well  settled 
that  it  is  useless  to  discuss  the  same.  Vide  Dutton  v.  Gerrish,  9  Gush.  89; 
Mullen  V.  Rainear,  45  N.  J.  Law,  520;  O'Brien  v  Captoell,  69  Barb.  497; 
Doupe  v.  Qenin,  45  N.  Y.  119;  Botoe  v.  Hunking,  185  Mass.  380;  Lihhey  v. 
Tolford,  48  Me.  316.  The  courts,  in  the  administration  of  justice,  Jiave  rec- 
ognized some  exceptions  to  this  well-known  rule,  and  exceptions  not  based  on 
deceit  or  misrepresentations,  but  purely  on  the  doctiine  of  doing  or  omitting 
to  do  an  act  i  n  violation  of  a  legal  duty  or  obligation.  Thus,  Minor  \,  Sharon^ 
112  Mass.  477,  and  Cesar  v.  Kanitz,  60  N.  Y.  229,  were  both  cases  in  which 
apartments  were  let,  infected  with  small-pox.  In  the  first  case  the  jury  found 
that  the  lessor  concealed  his  knowledge  that  the  tenement  was  so  infected,  so 
as  to  induce  the  lessee  to  Jiire  and  occupy  it.  In  tlie  latter  case  it  does  not  ap- 
pear that  there  was  any  intentional  concealment,  and  the  decision  rests  upon 
the  failure  of  the  defendant  to  disclose  the  fact  that  the  tenement  was  so  in- 
fected. Says  the  court  in  the  case  of  Botne  v.  Hunking,  135  Mass.  380: 
"When  a  house  is  infected  with  small-pox,  the  danger  to  life  is  from  a  cause 
that  Ciiniiot  be  discovered  by  the  tenant  from  any  examination  he  may  make. 
It  is  obvious  that  tliere  may  be  other  concealed  sources  of  mischief  about  the 
house,  which  no  examination  can  discover.  Spring-guns  might  be  set  in  it; 
traps  or  other  contrivances  might  exist,  which  would  injure  the  most  careful 
occupant,  if  the  landlord  knew  of  such,  it  might  be  held  to  be  his  duty  to 
give  such  information  to  the  tenant.  Such  traps  or  contrivances  are  not 
merely  a  want  of  repair;  they  are  in  a  sense  active  agents  of  mischief,  which 
no  tenant  would  expect  to  find,  even  in  a  decayed  and  ruinous  tenement." 
It  is  not  settled  how  far  the  exception  to  this  general  rule  may  extend,  and  we 
do  not  feel  Ciilled  upon  in  this  opinion  to  define  its  limits,  for  the  case  at  bar 
does  not  fall  within  tlie  exception.  The  ruinous  condition  of  the  wall  in  this 
case  was  not  a  latent  defect,  one  of  which  it  was  the  legal  duty  of  the  lessor 
to  apprise  the  lessee,  for  from  the  evidence  it  was  patent  to  the  most  casual 
observer.  The  cellar,  at  the  time  of  the  letting,  was  so  filled  with  water  ab 
to  be  unfit  for  use,  and  tlie  walls  of  the  building  were  literally  crumbling 
away.  The  witness  Fred  Ohlman  examined  the  demised  tenement  in  this 
case  before  the  letting,  and  testified  upon  the  trial  of  the  case  in  the  court  be- 
low, as  follows:  "Qti&stion.  How  did  you  go  to  work  to  examine  the  walls? 
Ariswer.  Well,  I  could  examine  that  from  the  outside.  I  need  not  go  inside. 
The  outside  walls  were  crumbling  out.    Q»  You  discovered  that  by  going 
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through  the  alley  on  the  outside?  By  looking  at  it?  A.  Yes,  sir.  Q.  Did 
you  dig  in  it?  A,  No,  I  examined  here  and  there.  It  was  all  about  a  foot 
above  the  ground  in  the  alley  there.  Tiie  brick  was  all  under  water.  Q,  So 
you  did  not  have  to  make  any  careful  examination  to  see  it?  A.  No."  This 
is  the  evidence  introduced  by  the  plaintiff,  and  is  not  in  conflict  with  any  other 
evidence  introduced  in  the  cause,  and  therefore  the  phdntiff  is  bound  by  the 
same.  Buildings  of  every  description  are  let  in  all  kinds  of  conditions,  and 
the  law  exempts  landlords  from  liability  from  injuries  caused  by  defects  in 
such  buildings,  in  the  absence  of  any  warranty,  and  where  there  is  no  fraud, 
misrepresentation,  or  deceit.  When  the  tenant  is  permitted  to  examine  fully 
the  condition  of  the  tenement  sought  to  be  leased,  and  any  defects  existing 
therein  are  patent,  then  the  rule  of  caveat  emptor  applies.    Judgment  affirmed. 


(11  Colo.  587) 

CowLEs  ».  Robinson 
{Supreme  Court  of  Colorado.    November  16, 1888.) 

1.  Partnership— Suit  against  One  Partner— Parties.  , 

A  partner,  who  admits  that  he  made  a  contract  for  cutting  partnership  hay,  agree- 
ing to  pay  for  it  himself  and  charge  it  to  the  firm,  and  that,  when  the  bay  was  cut, 
he  was  paying  men  employed  on  the  ranch  out  of  his  own  funds,  the  partnership 
having  been  in  process  oi  dissolution  when  the  contract  was  made,  may  he  sued 
alone  for  the  services,  though  plaintiff  knew  of  the  partnership. 

2.  AppEAii— Review- Harmless  Error. 

The  action  being  for  services  in  cutting  the  hav,  evidence  of  a  transaction  in  which 
defendant  sold  a  portion  of  the  hay  to  plaintiff,  and  plaintiff  resold  the  hay  to  de- 
fendant, and  which  is  afterwards  regarded  by  them  as  canceled,  is  improperly  ad- 
mitted ;  but,  a  judgment  having  been  given  for  plaintiff  for  the  services,  without 
any  charge  for  the  hay  resold,  its  admission  is  not  reversible  error. 

Appeal  from  Custer  county  court. 

Action  by  John  W.  Robinson  against  William  Cowles  on  an  account.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 

George  S.  Adams,  for  appellant.    M.  M,  Kellogg,  for  appellee. 

Beck,  C.  J.     This  action  was  originally  instituted  before  a  justice  of  the 
peace  of  Custer  county  by  the  plaintiff,  Robinson,  for  the  recovery  of  the  fol- 
lowing items  of  account,  as  the  same  were  noted  upon  the  justice's  docket, 
and  afterwards  tried  in  the  county  court  on  appeal  from  the  justice's  judg- 
ment: 
Cutting  and  putting  up  211  tons  of  hav,  at  $2.75  per  ton,       -    $580  25 
Damages  by  loss  of  time  on  account  of  defendant's  mower  be- 
ing out  of  repair,  6  men,  6  days,  at  $1.25,     -  -  -        45  00 
Board,  6  men,  one  week,  at  $5  per  week,     -           -           -  30  00 
Oats  purchased  by  defendant,      -           -           -           -           -  2  95 

Cr. 
Credit  given  defendant,  .....    ^26  83 

Balance  due  plaintiff,  -  -  .  -  .  291  37 

The  defense  interposed  by  Cowles  was  a  denial  of  his  liability.  Upon  trial 
in  justice's  court  the  plaintiff  was  nonsuited,  but  on  appeal  to  the  county 
court  he  recovered  judgment  against  the  defendant,  Cowles,  in  the  sum  of 
6177.50,  and  costs  of  suit,  from  which  judgment  the  present  appeal  is  prose- 
cuted. 

It  was  developed  on  the  trial  in  the  county  court  that  the  defendant,  Cowles, 
and  one  W.  T.  Frink  entered  into  a  copartnership  arrangement  in  a  cattle  ranch 
in  Custer  county,  in  the  month  of  February,  1883.  Efforts  had  been  made  to 
dissolve  this  partnership  prior  to  the  cutting  of  the  hay  in  August,  1884,  and 
Frink  testified  that  it  had  been  dissolved,  while  Cowles  said  it  still  existed.  It 
appears  that  the  land  on  which  the  hay  was  cut  belonged  jointly  to  the  partners, 
Frink  owning  two-thirds  thereof,  and  Cowles  one-tliird,  and  that  both  were 
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interested  in  like  proportions  in  the  hay  grown  thereon.  The  horses  had  been 
divided  between  the  partners  prior  to  the  1st  day  of  Augast,  and  they  were 
engaged  in  dividing  the  cattle  aboat  the  1st  of  August,  when  the  contract  for 
cutting  the  hay  was  made  by  Cowles  with  Robinson.  It  is  clear  that  the  sub- 
ject-matter of  the  contract  related  to  the  property  rights  of  both  partners ; 
and,  had  the  suit  been  instituted  against  them  jointly,  we  perceive  no  reason 
why  it  should  not  have  been  sustained.  But,  on  the  other  hand,  the  circum- 
.stances  of  the  case  interposed  no  obstacle  in  the  way  of  defendant,  Cowles, 
making  himself  personally  responsible  to  Bobinson  for  the  cutting  and  put- 
ting up  of  the  hay,  if  he  chose  to  do  so.  1  Lind.  Partn.  *SS9.  It  becomes, 
therefore,  a  question  of  intention  whether  Cowles  made  himself  personally 
responsible  or  not.  Bef erring  to  his  own  testimony,  it  is  clearly  against  him 
on  this  point.  After  testifying  on  his  own  behalf  that  the  partnership  had 
not  been  dissolved  when  he  hired  the  plaintiff  to  cut  the  hay,  he  was  asked, 
on  cross-examination,  whether  he  had  not  stated  to  Conrad  Leasch,  at  the 
ranch,  while  the  hay  was  being  cut,  that  ITrink  would  not  pay  his  share  for 
cutting,  and  that  he  (Cowles)  had  hired  Bobinson  to  cut  it,  and  would  hold 
the  pay  for  the  cutting  His  answer  was,  **I  do  not  know  the  man  or  any- 
thing about  it;"  a  rather  unsatisfactory  answer.  Further  on  in  his  cross- 
examination  he  said,  "I  agreed  to  pay  him  for  cutting  of  the  hay,  and  charge 
it  up  to  the  firm  of  W.  T.  Frink  &  Co."  The  following  question  was  then 
asked  him:  ''Did  you  testify  on  the  trial  of  this  cause  before  J.  W.  Milsam, 
Esq.,  that  you  never  agreed  to  pay  Mr.  Bobinson  for  the  cutting  of  that  hay, 
but  that  it  was  contracted  for  by  W.  T.  Frink  &  Co.,  or  words  to  that  effect?" 
to  which  he  answered:  "I  don't  think  I  did.  If  I  did  answer  it  in  that  way, 
it  was  a  mistake.  I  did  not  understand  the  question,  *  *  *  aal  agreed 
to  pay  for  the  cutting  of  the  hay  for  W.  T.  Frink  &  Co."  In  another  por- 
tion of  his  testimony  he  stated  that  he  had  paid  tA\e  men  employed  on  the 
ranch  out  of  his  individual  funds  after  the  1st  of  August.  The  foregoing 
admissions  of  the  defendant,  taken  in  connection  with  the  testimony  of  the 
plaintiff  that  he  had  made  the  contract  with  Cowles,  are  sudicient  to  sustain 
the  action  in  its  present  form.  While  it  is  true  the  plaintiff  knew  of  the 
partnership  relations  existing  between  Frink  and  Cowles,  and  supposed  them 
to  be  both  interested  in  the  hay  in  question,  it  is  but  reasonable,  in  view  of 
the  attempt  then  being  made  to  dissolve  the  partnership,  that  this  contract 
should  have  been  with  Cowles  alone,  as  both  plaintiff  and  defendant  in  fact 
say  it  was  made.  Upon  this  branch  of  the  case  our  conclusion  is  that  the  suit 
was  properly  brought  against  Cowles  alone. 

Is  the  judgment  sustained  by  the  evidence?  The  only  obstacle  in  the  way 
of  answering  this  question  in  the  affirmative  is  the  sale  and  resale  of  the  hay. 
The  plaintiff  admitted  that  he  agreed  with  Cowles  to  take  in  full  payment  for 
cutting  the  hay  129  tons  of  the  same  hay  at  $5  per  ton,  and  that  Cowles 
thereupon  executed  and  delivered  him  a  bill  of  sale  for  that  quantity.  But 
he  says  fv.rther  that. he  did  not  move  the  hay;  that  no  particular  stack  was 
pointed  out  as  the  one  sold  to  him ;  and  that  later  in  the  season  he  sold  the 
hay  back  to  Cowles  at  the  same  price  he  had  taken  it  at.  In  one  breath 
he  says  he  returned  the  bill  of  sale  when  he  sold  the  hay  back,  and  in  the  next 
that  he  made  Cowles  a  bill  of  sale  at  that  time.  He  also  says  that  he  received 
part  of  the  consideration,  amounting  to  $100,  when  he  resold  the  hay.  The 
testimony  relating  to  the  salo  and  resale  of  the  hay  was  objected  to  by  counsel 
for  defendant,  Cowles,  and  its  admission  is  relied  upon  aa  error.  If  both  par- 
ties subsequently  treated  these  transactions  as  canceling  each  other,  leaving 
the  accounts  unchanged,  save  by  the  3100  payment,  then  the  testimony  con- 
cerning the  sale  of  the  hay  was  immaterial  and  irrelevant.  That  they  did  so 
treat  these  transactions  is  evident  from  their  subsequent  efforts  to  settle  the 
accounts  between  them,  each  party  bringing  forward  his  original  bill  of  items 
against  the  other,  but  neither  of  them  containing  charge  or  credit  concerning 


Digitized  by 


Google 


656  PACIFIC  REPORTER.  [Kan. 

the  purchase  or  sale  of  hay.  The  testimony  concerning  this  transaction  was 
not  properly  admissible,  since  no  claim  for  hay  sold  defendant  was  included 
in  the  account  sued  on.  But  it  is  clear  that  the  recovery  was  not  based,  to 
any  extent,  on  this  transaction.  It  does  not,  therefore,  constitute  reversible 
error.  Having  now  before  us  the  original  accounts  of  the  parties,  together 
with  the  history  of  the  circumstances  under  which  they  were  contractwi,  we 
ire  of  the  opinion  that  the  judgment  of  the  county  court  was  practically  cor- 
vect,  and  did  justice  between  the  litigants.  The  objections  urged  are  tech- 
nical, rather  than  substantial.  It  is  not  even  objected  that  the  judgment  in 
lavor  of  the  plaintiff  is  excessive.    The  judgment  wilt  be  athrmed. 


(40  Kan.  168) 

Pierce  et  dl.  v.  Osbobn  et  at, 
(Supreme  Court  of  Kansas.     November  10,  1888.) 

1.  Mechanic's  Lien — Property  Subject  to  Lien — Ownership. 

A  person  in  the  possession  of  real  estate  under  a  deed  conveying  the  right  of  oc- 
cupancy, and  covenanting  for  the  conveyance  of  the  absolute  title,  will  be  deemed 
an  owner,  within  the  meaning  of  the  mechanic's  lien  laws,  and  may  subject  his  in- 
terest In  the  property  to  a  mechanic's  lien. 

2.  Same— Statement  of  Lien — ^Names  of  Partnership 

Where  the  claimants  are  partners,  and  are  designated  in  the  statement  filed  for 
a  lien  by  the  partnership  name  under  which  the  basiness  of  the  firm  is  conducted, 
the  mention  of  the  individual  names  of  the  partners  is  not  essential  to  the  validity 
of  the  statement. 
8.  Same— Verification. 

The  claimant  was  designated  in  the  statement  as  the  "Chicago  Lumber  Com- 
pany, "  and  the  verification  of  the  same  was  signed  **  Jos.  M.  Eck,  Manager,  Claim- 
ant. "    The  bill  of  items  which  formed  a  pan.  of  the  statement  made  by  claimant  . 
designated  Eck  as  manager.    Held-y  that  .the  sigiiing  and  verification  of  the  state- 
ment is  not  so  defective  as  to  defeat  the  lien. 
(Syllab^is  by  the  Court,) 

Error  to  district  court,  Wabaunsee  county;  B.  B.  Spilman,  Judge. 

This  was  an  action  to  foreclose  a  mechanic*s  lien  on  real  estate  in  Alma, 
Wabaunsee  county.  The  petition  alleged  substantially  that  Robert  Pierce, 
Frank  Colpetzer,  and  M.  T.  Gteen  were  partners  doing  business  under  the 
firm  name  of  the  Chicago  Lumber  Company;  and  that  between  the  25th  day 
of  May,  1885,  and  the  M  day  of  June,  1885,  they  furnished  lumber  and  build- 
ing material,  under  a  contract  with  L.  F.  Osborn,  to  be  used,  and  which  act- 
ually was  used,  in  the  erection  of  improvements  upon  lot  No.  5«  in  block  No. 
7,  on  Missouri  street,  in  the  city  of  Alma.  A  note  was  given  by  Osborn  on 
June  19,  1885,  for  the  material,  in  which  he  p^romised  to  pay  8125.08,  45days 
after  date,  with  interest  at  the  rate  of  12  per  cent,  per  annum  after  maturity; 
which  note,  it  is  alleged,  is  still  due  and  unpaid.  It  is  alleged  that  L.  F.  Os- 
born was  the  owner  of  an  estate  and  interest  in  the  lot  on  which  the  improve- 
ments were  made,  and  that  his  interest  was  "that  of  grantee  of  a  deed  of  in- 
denture granting  and  conveying  to  the  said  L.  F.  Osborn  the  right  of  occu- 
pancy and  possession  to  the  said  land  and  premises,  and  also  being  in  the 
nature  of  a  covenant  or  bond  to  grant  said  L.  F.  Osborn  a  warranty  deed  to 
said  land,  and  granting  to  said  L.  F.  Osborn  the  equity  of  redemption  to  said 
land  from  any  prior  liens  then  existing;"  and  this  instrument  of  conveyance 
was  duly  recorded  in  the  office  of  the  register  of  deeds.  The  interests  of  the 
other  defendants  are  stated,  and  are  alleged  to  be  inferior  to  that  of  the  plain- 
tiffs. It  is  further  alleged  that  on  tlie  30th  day  of  September,  1885,  and 
within  four  months  after  the  completion  of  the  improvements,  the  plaintiffs 
filed  in  the  office  of  the  clerk  of  the  district  court  their  statement  to  obtain 
a  lien  for  tlie  lumber  and  building  material  furnished  as  aforesaid  against 
llie  land  and  premises  above  described.  The  following  is  a  copy  of  said  state- 
ment: 
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"Name  of  owner,  L.  F.  Osborn;  name  of  contractor,  Chicago  Lumber 
Company;  name  of  claimant,  Chicago  Lumber  Company.  Sairt  contractor 
and  claimant  claims  a  lien  upon  tlie  following  described  property,  to-wit: 
Lot  five,  (5.)  on  block  (7,)  seven,  on  Missouri  street,  in  the  city  of  Alma,  county 
of  Wabaunsee,  and  state  of  Kansas;  for  that  he  did,  under  contract  with  said 
owner,  furnish  material  for  erecting,  altering  and  repairing  Jthe  building  in 
and  upon  said  property,  and  the  appurtenances  of  said  building,  and  erection 
and  improvement  thereon.  The  amount  claimed  for  said  materials,  etc.,  and 
the  items  thereof,  as  nearly  as  practicable,  are  as  follows,  to  wit:  See  Ex- 
hibits A  and  H,  hereto  attached,  and  made  a  part  hereof, — amounting  in  the 
sum  of  $125.08.  All  of  said  material  furnished,  and  the  same  fully  com- 
pleted, on  the  3d  day  of  June,  1885, 

''State  of  KanscM,  Wabamisee  County — s$, :  I  do  solemnly  swear  that  the 
foregoing  statement  is  true  in  every  particular,  and  that  the  promissory  note, 
a  true  copy  of  which  is  attached  hereon,  marked  *  Exhibit  A,'  was  given  and 
taken  for  the  material  used  in  the  construction  of  said  buildings  and  improve- 
ments; and  that  a  true  list  of  the  items  used  therein  is  also  attached  hereon, 
marked  •  Exhibit  B.'    So  help  me  God. 

"Jos.  M.  EcK,  Manager,  Claimant. 

**Subsrnbed  and  sworn  to  before  me  this  30th  day  of  September,  A.  D.  1885. 
•'TiiEo.  S.  Spielman,  Clerk  Dist.  Court." 
[Seal  Dist.  Ct.,  Wabaunsee  Co.,  Kansas.] 

Exhibit  A,  referred  to,  was  a  copy  of  the  promissory  note;  and  Exhibit  .» 
was  an  itemized  account  or  statement  of  the  material  sold  to  the  defendant. 
The  defendants,  other  than  the  Osborns,  demurred  to  the  plaintiffs'  petition, 
upon  the  ground  that  it  did  not  set  forth  facts  sutticient  to  constitute  a  cause 
of  action.  The  district  court  sustained  the  demurrer,  and  this  ruling  is  com- 
plained of  here. 

Malcolm  Nicolson,  for  plaintiffs  in  error.  Geo.  Q.  Cornell^  for  defendants 
in  error. 

•Johnston,  J.,  (aftei^  stating  the  facts  as  above,)  It  seems  to  us  that  the 
petition  was  suffircient,  and  that  the  demurrer  thereto  should  have  been  over- 
ruled. No  argument  or  appearance  has  been  made  here  in  behalf  of  the  de- 
fendants; and  we  can  only  learn  what  the  objections  to  the  petition,  or  what 
the  grounds  for  the  court's  decision  holding  it  insufhcient,  are,  from  the  brief 
of  plaintiffs'  counsel.  It  thus  appears  that  the  validity  of  the  statement  filed 
for  a  lien  wjis  the  subject  of  doubt  and  controversy  in  the  court  below.  The 
objections  seem  to  have  been  that  the  statement  did  not  sutficiently  desciibe 
the  owner  of  the  property,  and  incidentally  that  Osborn  was  not  such  an 
owner  as  would  subject  the  property  to  a  lien;  that  it  did  not  sufficiently  set 
forth  the  name  of  the  contractor  and  claimant;  that  it  was  not  signed  by  the 
claimant;  and  that  the  verification  was  insullicient. 

The  first  objection  is  without  force.  The  first  clause  of  the  statement  def- 
initely names  the  owner,  and  further  down  in  the  statement  it  is  alleged 
that  the  contract  for  the  material  was  entered  into  between  the  claimant  and 
said  owner.  This  is  and  has  been  held  a  sufficient  compliance  with  the  stat- 
ute in  respect  to  setting  out  the  name  of  tiie  owner.  Deatherage  v.  Woods, 
37  Kan.  59,  14  Pac.  Hep.  474.  That  the  defendant  Osborn  was  an  owner 
within  the  meaning  of  the  statute,  and  could  subject  his  interest  in  the  prop- 
erty to  a  lien,  tliere  is  no  doubt.  The  petition  avers  that  he  was  in  posses- 
sion under  u  deed  of  indenture  granting  and  conveying  to  him  "the  right  of 
occiipancy  and  possession  to  the  said  land  and  premises,  and  also  being  in 
the  nature  of  a  covenant  or  bond  to  grant  said  L.  F.  Osborn  a  warranty 
deeiitosaid  land,  and  granting  to  said  L.  F.  Osborn  the  equitable  redemption 
to  said  land  from  any  prior  liens  then  existing."  The  statute  does  not  admit 
of  so  narrow  an  interpretation  that  the  term  "owner"  includes  only  the  holder 
v.l9p.no.l8— 42 
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of  the  fee.  Indeed,  this  court  has  ruled  that  one  holding  a  leasehold  estate 
may  be  deemed  to  be  the  owner,  and  may  create  a  lien  thereon,  ffathatoay 
V.  Davis,  32  Kan.  698,  5  Pac.  Rep.  29.  Osborn  held  an  equitable  interest, 
and  one  which  was  capable  of  sale  upon  execution,  which  is  one  of  the  tests 
to  determine  whether  the  interest  may  be  charged  with  a  mechanic's  lien. 
The  owner  of  tlie  fee  had  granted  him  the  possession  of  the  property,  and 
had  covenanted  to  convey  the  absolute  title,  without  any  conditions  to  be  per- 
formed by  Osborn,  so  far  as  the  petition  shows.  It  is  generally  held  that  a 
party  in  possession  under  a  contract  of  purchase,  and  who  is  to  be  invested 
with  full  title  upon  compliance  with  certain  conditions,  is  regarded  as  an 
owner  under  the  mechanics^  lien  laws.  Phil.  Mech.  Liens,  g  69.  The  con- 
tractors and  claimants  were  designated  in  the  statement  as  the  Chicago  Lum- 
ber Company ;  and  this,  we  think,  is  sufficiently  explicit.  They  were  part- 
ners, and  the  name  employed  was  the  partnership  name  under  which  they 
carried  on  the  lumber  business,  and  by  which  they  were  known.  This  effects 
the  purpose  of  the  statute,  and  the  mention  of  the  individual  members  com- 
posing the  firm  is  not  required.     Id.  §§  346,  848. 

The  objection  that  the  statement  is  insufficient  because  it  was  not  signed  by 
the  cLiimant  cannot  be  sustained,  and  is  answered  in  the  case  of  Deatherage 
V.  Woods,  supra. 

The  final  objection  is  that  the  verification  of  the  statement  is  not  sufficient. 
It  is  not  verified  by  the  claimants,  or  any  member  of  the  firm;  but  was  sworn 
to  by  Joseph  M.  Eck,  who  signed  the  same  in  behalf  of  the  claimants,  as 
manager.  The  statute  does  not  prescribe  by  whom  the  verification  shall  be 
made,  but  it  has  been  held  that  a  verification  by  an  agent  satisfies  the  statu- 
tory requirement,  and  certainly  the  word  "manager"  denotes  agency  as  clearly 
as  if  the  term  "agent"  had  been  used.  Delahay  v.  Goldie,  17  Kan.  263.  The 
verification  was  signed  "Jos.  M.  Eck,  Manager,  Claimant."  It  would  have 
been  more  certain  and  satisfactory  if  the  preposition  "of"  or  "for**  had  pre- 
ceded the  word  "claimant,"  but  no  one  could  be  misled  by  the  omission. 
The  claim  was  made  in  behalf  of  the  Chicago  Lumber  Company,  and  is  pre- 
sented and  verified  by  Joseph  M.  Eck,  who  signs  himself  as  manager.  At- 
,  tached  to  the  statement,  and  mHde  a  part  thereof,  is  the  bill  of  items  pur- 
chased by  Osborn  from  the  Chicago  Lumber  Company,  and  which  is  signed 
by  Eck  as  manager.  It  is  obvious  that  the  word  "of"  or  "for"  was  aoci- 
dentiilly  omitted ;  but  t;hat  Eck  was  the  manager  for  claimant  is  almost  as 
clearly  implied  and  well  understood,  when  the  whole  instrument  is  taken  to- 
gether, as  if  the  omission  had  not  occurred.  These  are  all  the  objections  to 
which  our  attention  has  been  called;  but  none  of  them  can  be  sustained,  and 
we  therefore  hold  the  petition  to  be  sufficient,  and  that  the  order  sustaining 
the  demurrer  should  be  reversed.    All  the  justices  concurring. 


(40  Kan.  206) 

City  of  Osage  City  et  al.  t?.  Larkins  et  al. 

(Supreme  Court  of  Kansas.    November  10, 1888.) 

1.  Dbdioatiow—Publio  Allbts—Procedure. 

Where  the  alleys  of  a  city  have  been  dedicated  to  the  public,  no  farther  action  Is 
required  by  the  city  to  open  them  for  public  use. 
2b  Same— Epfect— Impossibility  of  Use. 

An  alley  retains  its  character  as  an  alley,  although  the  lots  on  both  sides  thereof 
are  owned  by  one  person,  and  is  so  intersected  by  a  railroad  as  to  make  it  practi- 
cally impassable. 
8.  Municipal  Corporations — Obstruction  in  Allet — ^Neoliobnce. 

Where  a  dangerous  piece  of  machinery  is  placed  in  an  alley  by  the  owner  of  abut- 
ting lots,  and  is  allowed  to  remain  for  years,  both  the  individual  and  corporation 
are  guilty  of  negligence,  and  both  are  liable  for  injuries  sustained  by  a  child  under 
nine  years,  who  was  hurt  upon  such  machinery. 
iSylUOms  by  Holt,  C.) 
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CommiRsioners*  decision.  Error  to  district  court,  Osage  county;  B.  B. 
Spilman,  Judge. 

On  the  24th  day  of  August,  1883,  Margaret  Larkins,  defendant  in  error, 
received  the  injury  for  which  this  action  was  brought.  She  was  on  her  way 
from  her  father^s  house,  in  Osage  City,  in  an  adjoining  block,  to  pick  up  cobs 
and  coal  along-side  the  track  of  the  Atchison,  Topeka  &  Santa  Fe  Railroad, 
near  the  elevator  of  Adams,  one  of  the  defendants.  She  carried  a  sack  in 
which  to  gather  the  cobs  and  coal,  one  end  of  which  was  wound  around  her 
arm,  and  was  swinging  it  to  and  fro  when  she  passed  over  the  tumbling-rod 
of  defendant  Adams.  In  some  way  the  sack  was  cauglit  upon  tliis  rod,  and 
she  was  thrown  down  upon  it,  and  her  left  arm  was  broken  and  terribly 
crushed,  her  thumb  broken  on  her  right  hand,  her  right  arm  sustained  a  fract- 
ure termed  a  "green-stick"  fracture,  and  she  was  otherwise  cut,  lacerated, 
and  bruised.  Her  left  arm  was  amputated  near  the  shoulder,  and  her  right 
thumb  near  the  hand.  Otherwise  she  sustained  no  permanent  or  constitu- 
tional injury.  At  the  time  of  the  accident  she  was  nearly  nine  years  old. 
The  place  where  she  received  the  injury  was  an  alley  in  the  city  of  Osage  City. 
The  block  through  which  this  alley  ran  was  cut  into  two  unequal  parts  by 
the  right  of  way  of  the  Santa  Fe  Railroad,  entering  at  the  south-east  corner 
of  the  block,  and  extending  through  it  in  a  north-westerly  direction.  The 
main  track  and  two  side-tracks  were  on  the  right  of  way.  The  road-beds 
were  separated,  and  each  raised  about  two  and  a  half  or  three  feet  above  the 
ordinary  level  of  the  ground,  and  no  crossings  had  been  made  where  the 
tracks  crossed  the  alley.  The  length  of  the  alley  from  the  road-bed  eastward 
to  the  street  was  65  feet.  There  were  no  sidewalks  on  the  south  and  east 
sides  of  this  tract.  All  the  block  east  of  Ihe  railroad  was  owned  by  Adams, 
and  uninclosed,  except  a  fence  around  a  small  pond  of  waler  on  Adams*  land. 
The  water  in  the  pond  was  used  in  running  the  engine  at  the  elevator.  The 
elevator  of  Adams  was  on  the  south  side  of  the  alley,  and  the  hay-press  just 
opposite,  on  the  north  side.  The  machinery  of  the  iiay-press  was  connected 
with  the  engine  of  the  elevator  by  this  tumbling-rod.  In  driving  the  teams 
to  the  elevator  they  passed  over  a  portion  of  this  block,  and  a  pai-t  of  the  raised 
way  leading  into  the  elevator  was  extended  into  the  alley.  A  part  of  the  rod 
was  covered  by  this  raised  way.  After  it  came  out  of  the  raised  way  it  was 
not  cased  or  boxed.  At  the  trial  a  verdict  and  judgment  thereon  was  ren- 
dered for  plaintiff  for  $4,000  against  the  city  of  Osage  City  and  Asher  Adams. 
They  both  seek  to  have  the  judgment  reviewed  in  this  court. 

F.  H,  Conneley,  A.  J.  Utley,  and  Thompson  *  Heizej-,  for  plaintiffs  in  er- 
ror,   Hughbanks  &  Hendrichs,  for  defendants  in  error. 

Holt,  C,  {of ter  stating  tJie  facts  as  above,)  Both  of  the  defendants  al- 
lege several  errors  at  the  trial.  We  will  premise  this  opinion  by  stating,  un- 
der the  facts  in  the  case  as  shown  by  the  record,  that,  if  the  city  is  liable  by 
reason  of  its  negligence  in  permitting  the  tumbling-rod  of  defendant  Adams 
to  remain  as  an  obstruction  in  an  alley,  then  he  would  also  be  liable.  Of  the 
many  assignments  of  error  tlie  only  ones  we  care  to  notice  are  those  referring 
to  the  rulings  upon  the  admission  and  rejection  of  evidence,  and  the  instruc- 
tions of  the  jury  relating  to  the  question  of  whether  the  place  where  the  little 
girl  was  hurt  was  in  fact  an  alley  in  the  city  of  Osage  City  which  the  public 
had  the  right  to  use.  The  filing  and  recording  of  the  plat  of  tlie  city,  duly 
made,  acknowledged  and  certified,  without  further  action  on  the  part  of  the 
city,  made  this  parcel  of  land  an  alley,  and  vested  the  fee  in  the  county  for 
public  use.  The  defendants  argue  that,  although  it  might  be  an  alley,  yet 
the  city  had  never  attempted  to  open  and  improve  it,  or  mark  its  boundaries, 
and  therefore  were  not  liable  for  injuries  that  occurred  in  traveling  over  it. 
They  claim  that  until  a  city  attempts  to  make  streets  or  alleys  suitable  for 
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public  travel,  and  thus  invite  the  public  to  use  them,  it  is  not  liable  for  inju- 
ries upon  such  unimproved  or  unopened  streets  or  alleys;  and,  further,  when 
it  does  improve  tliem,  it  is  only  compelled  to  improve  those  parts  of  the  street 
or  alley  which  are  necessary  for  traveling;  and  cite  a  list  of  authorities  to 
sustain  their  contention.  They  claim  that  in  this  instance  one  of  the  defend- 
ants, Asher  Adams,  owned  the  land  on  both  sides  of  this  alley;  that  it  was 
obstructed  by  the  road-beds  of  the  Atchison,  Topeka  &  Santa  Fe  Railroad,  so 
as  to  render  it  practically  impassable  for  general  travel,  and  therefore  it  was 
used  solely  for  liis  own  benetit  <is  a  means  of  Ingress  and  egress* from  his  ele- 
vator and  hay-press,  and  as  he  never  fenced  it,  or  laid  it  off,  but  used  it  in- 
discj'irninately  with  the  other  part  of  the  block  south  of  tlie  railroad,  it  never 
acquired  the  public  character  usually  given  alleys.  They  claim,  further,  that 
a  city  is  not  under  the  same  obligations  to  open  and  improve  an  alley  that  it 
is  a  street;  that  the  object  and  purpose  of  a  street  is  for  the  general  travel  of 
the  public,  while  an  alley  is  used  primarily  for  the  convenience  of  the  abut- 
ting land-owners;  and,  when  the  land  abutting  an  alley  is  all  owned  by  one 
individual,  he  has  the  right  to  obstruct  the  same,  and  use  it  as  his  own  prop- 
erty; and  cite  a  list  of  Michigan  authorities  referring  to  alleys  in  the  city  of 
Detroit.  We  cannot  agree  with  the  claim  of  defendants,  nor  do  we  believe 
that  the  authorities  lie  cites  sustain  the  propositions  advanced.  Alleys  in  the 
city  of  Detroit  were  not  dedicated  in  the  way  that  alleys  are  in  Kansas.  The 
dedication  of  an  alley  in  this  state  has  the  same  force  and  is  in  the  same  terms 
as  the  dedication  of  a  street.  It  may  be,  and  probably  is,  a  fact  that  the  in- 
terests of  the  public  do  not  require  that  an  alley  should  be  kept  in  the  same 
condition  as  a  street;  and  it  is  probably  true  that  they  are  largely  used  for  the 
convenience  of  the  abutting  lot-owners,  and  certainly  have  less  use  as  a  pub- 
lic thoroughfare  than  the  streets  in  a  city,  yet  they  are  dedicated  to  public 
use.  Publio  money  may  be  expended  upon  them  to  improve  them,  and  they 
can  be  used  by  the  public  generally.  The  abutting  lot-owners  have  no  such 
control  over  them  as  to  exclude  the  general  public  from  their  enjoyment,  and 
an  accident  happening  in  an  alley  used  for  public  travel,  occasioned  by  an  ob- 
struction therein,  might  make  the  city  liable  for  the  injury  so  sustained. 

In  this  instance  it  is  claimed  that  this  alley  was  not  publicly  and  formally 
opened.  Our  statute  does  not  require  any  formal  opening  of  a  street  or  alley 
where  there  has  been  a  dedication.  The  simple  fact  of  dedication  makes  it  a 
public  way.  It  is  claimed,  however,  that  until  there  is  some  work  done  to 
invite  the  public  to  travel  over  a  street  or  alley,  that  tlie  traveler  uses  the 
street  or  alley  at  his  own  peril.  We  think  that  contention,  whether  sound  or 
not,  has  no  bearing  on  this  case.  The  testimony  shows  that  this  portion  of 
this  alley  was  comparatively  smooth  ground,  and  that  this  obstruction  was 
not  one  that  existed  from  the  natural  formation  of  the  land,  but  was  placed 
there  by  the  defendant  Adams,  and  allowed  to  remain  for  years  with  the 
knowled*re  of  tlie  city  of  Osage  City.  It  was  a  dangerous  obstruction  placed 
upon  an  alley  dedicated  to  the  public,  and,  while  it  would  not  probably  have 
been  permitted  to  remain  on  a  public  street  or  alley  w^hich  was  in  constant  use 
by  the  public  as  a  thoroughfare,  yet  it  was  upon  public  ground  which  the 
public  had  the  riurht  to  travel.  It  is  this  particular  fact  in  the  case  that  makes 
the  authorities  cited  by  the  defendants  Inapplicable.  It  was  not  the  failure 
of  the  city  to  open  the  alley,  and  keep  it  in  repair,  that  the  plaintiff  complains 
of  as  causing  the  injury  sustained,  but  it  was  its  negligence  in  allowing  this 
trap  to  remain  for  so  long  a  time  in  an  alley  dedicated  to  the  public,  and  over 
which  any  person  had  the  right  to  travel.  This  child,  under  nine  years  of 
age,  did  not  sustain  the  injury  complained  of  by  reason  of  the  natural  rough- 
ness and  unevenness  of  the  ground,  but  by  falling  upon  a  dangerous  piece  of 
machinery  which  had  been  permitted  to  remain  uncased  and  unprbtected  for 
years  iu  an  alley  of  this  city.    This  action  was  tried  upon  this  theory,  and 
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the  instructions  given,  and  rulings  upon  the  Introduction  and  rejection  ot  ev- 
idence, were  all  consistent  with  it.  This  was  correct.  We  find  no  material 
error  in  the  trial  of  this  case,  and  recommend  that  the  judgment  be  alfinned. 

Fee  Curiam.     It  is  so  ordered;  all  the  justices  concurring* 

HO  Kan.  301) 

Ottawa,  O.  C.  &  C.  G.  R.  CJo.  u.  Larso^t. 
{Supreme  Court  of  Kansas,    November  10, 1»^., 

1.  Railkoad  Companies— Ubb  of  Public  Btrbkt— Damages. 

A  railroad  company  may,  under  the  provisione  of  the  »tatute  and  under  the  au- 
thority of  a  city  ordinance,  construct  and  operate  its  railroad  in  a  public  street  in  a 
legal  and  proper  manner,  making  such  alterations  in  the  surface  of  the  street  neo- 
essary  to  the  oonstmction  and  operation  of  its  road,  and  which  do  not  necessarily 
impair  the  usefulness  of  the  street,  without  being  liable  to  abutting  lot  owners  or 
others  for  damages ;  but  such  a  company  cannot,  any  more  than  an  individual,  wrong- 
fully and  unnecessarily  block  up  or  obstruct  a  street,  without  being  liable  therefor.* 

2.  Eminent  Domain — Constitutionality  op  Law— Compensation— ^Indirect  Damages. 

Subdivision  4, 8  47,  c.  28,  Comp.  Laws  18^5,  is  not  in  contravention  to  section  4,  art. 
12,  of  the  constitution  of  the  state,  or  of  the  fifth  amendment  to  the  constitution  of 
the  United  States;  as  the  constitutional  right  to  compensation  for  private  property 
taken  for  public  use  does  not  extend  to  instances  where  the  land  is  not  actually 
taken,  but  indirectly  or  consequentially  injured. 
.8»  Dedication— Reservation— Use  of  Street  for  Railroad. 

Where  a  corporation,  owning  land  adjoining  to  a  city,  lays  out  and  plats  its  land 
as  an  addition  to  the  city,  and  dedicates  the  streets  for  public  use,  with  the  condi- 
tion that  it  reserves  to  itself,  its  successors  or  assigns,  the  right  to  use  and  occupy 
the  streets  for  the  purpose  of  operating  a  railroad,  such  reservation  does  not  relieve 
the  corporation  from  constructing,  operating,  and  maintainmg  ita  line  of  railroad 
in  a  legal  and  proper  manner. 
{Syllaims  by  the  Court,) 

Error  to  district  court,  Osage  county;  R.  B.  Spilman,  Judge. 

On  the  28tii  day  of  May,  1886,  Andrew  Larson  filed  his  petition  against  the 
Ottawa,  Osage  City  &  Council  Grove  Railroad  Company,  in  the  district  court 
of  Osasre  county.  The  petition  alleged:  "That  he  is  the  owner  of  lots  num- 
ber 6;  7,  8,  and  9,  in  block  thirty-one,  (31.)  and  lots  numbers  4  and  5,  in  bhxjk 
thirty-eight,  (38,)  all  in  Osage  C^arbon  Company's  Second  additi(m  to  Osage 
City,  in  Osage  county,  state  of  Kansas.  Tliat  said  Second  addition  is  duly 
platted  of  record,  and  the  streets  and  alleys  thereof,  including  F  street,  are 
duly  and  lawfully  dedicated  and  opened  to  the  public  as  such  streets  and  alleys; 
and  that  the  portion  of  said  Second  addition  embracing  plaintiff's  said  lots  is 
within  the  corporate  limits  of  said  O.nage  City.  That  plaintiff  selected,  pur- 
chaseil,  and  improved  and  occupied  and  cultivated,  and  now  occupies  and  cul- 
tivates, said  lands,  with  reference  to  and  for  the  purpose  of  his  comfort,  con- 
venience, and  profit,  and  the  comfort  and  convenience  of  his  family,  and  as 
his  and  his  family's  homestead.  That,  in  furtherance  and  pursuance  of  said 
purposes,  ho  has  improved  said  hmds  with  fences,  family  residence,  barns,  and 
other  necessary  buildings,  with  fruity  ornamental  and  other  trees,  shrubs,  and 
plants,— all  at  an  aggregate  expense  to  him  of  eight  hundred  dollars.  And 
plaintiff  says:  That  the  defendant  is  a  railroad  corporation,  duly  organizf'd 
under  the  laws  of  the  state  of  Kansas,  owning,  constructing,  occupying,  and 
operating  a  standard  gauge  railroad,  known  and  styled  tlie*  Ottawa,  Osage 
City  &  Council  Grove  Hailroad.'     That  said  railroad  is  by  defendant  located, 

'The  grant  to  a  railroad  company  of  the  right  to  use  a  public  street  does  not  give  it 
any  ri^ht  to  deprive  persons  of  the  ordinary  enjoyment  of  their  property,  except  upon 
condition  that  just  compensation  be  first  made  to  the  owner.  Thompson  v.  Railroad 
Co.,  (N.  J.)  14  Atl.  Rep.  t>97.  See,  also,  as  to  the  rights  of  owners  of  property  abutting 
on  streets  in  which  a  railroad  track  is  laid  to  compensation,  note  Id. ;  Adams  v.  Rail- 
road Co.,  (Minn.)  d9  N.  W.  Rep.  629,  and  note;  Clark  v.  Railroad  Co.,  2  K.  Y.  Supp.  5($3: 
Daly  V.  RaUroad  Co.,  (Ua.)  7  S.  E.  Rep.  146,  and  note. 
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constructed,  and  operated  on  and  along  the  whole  of  F  street,  in  said  Second 
addition  to  Osage  City,  length  and  breadth,  and  on  and  along  the  south  line 
and  front  of  said  lots  Nos.  6,  7,  8,  and  9,  in  said  block  31,  and  on  and  along 
the  north  line  and  front  of  said  lots  4  and  5j  in  block  38,  of  said  Second  addi- 
tion. That  in  constructing,  locating,  and  operating  said  railroad  on  and  along 
said  street,  and  upon  and  along  said  lines  and  fronts  of  said  lands  of  plaintiff, 
defendant  has  dug  and  excavated  large  and  deep  ditches  along  and  upon  said 
street,  and  along  and  upon  the  said  lines  and  fronts  of  plaintiff's  said  lands,  and 
raised  and  builded  a  great  elevation  along  and  upon  said  street,  and  along  and 
upon  the  said  lines  and  fronts  of  said  lands  of  plaintiff;  and  has  laid,  fixed, 
and  fastened  along  and  upon  the  top  of  said  elevation,  for  the  whole  length 
thereof,  the  ties  and  track  of  said  railroad.  That  thereby  defendant  has  wholly 
occupied  and  destroyed  said  F  street,  length  and  breadth,  and  particularly  on 
and  along  said  lines  and  fronts  of  plaintiff's  said  lands  as  such  streets  and 
highways;  and  that  said  defendant  has  not  repaired,  amended,  or  restored 
said  street,  or  any  part  thereof,  or  sought,  undertaken,  or  attempted  to  repair, 
amend,  or  restore  said  street,  or  any  part  thereof,  to  its  original  or  to  any  con- 
dition, state,  or  degree  of  usefulness  or  availability  as  such  street  or  public 
highway;  and  plaintiff  further  says  that  said  street  on  and  along  said  lines 
and  fronts  of  his  said  lands  is  the  only  means  of  ingress  or  egress  to  his  said 
lands,  or  appertaining  in  any  way  thereto.  And  he  further  says  that  the  loca- 
tion, construction,  and  operation  of  said  railroad  by  said  defendant,  as  here* 
inbefore  complained  of,  has  destroyed,  injured,  and  impaired  his  said  fences, 
dwelling-house,  barns,  and  other  buildings  and  improvements  on  said  lands, 
and  rendered  them  useless,  untenable,  and  unavailable;  and  has  rendered  said 
lands  and  premises  unfit,  undesirable,  and  untenable  for  the  uses  and  conven- 
iences and  comforts  aforesaid;  to  his  damage  in  the  sum  of  one  thousand  dol- 
lars. Wherefore  he  prays  judgment  against  said  defendant  for  said  sum  of 
one  thousand  dollars,  his  damages  so  as  aforesaid  sustained." 

On  the  18th  day  of  December,  1886,  the  folio winj?  amended  answer  was  filed 
by  the  railroad  company:  "Now  comes  the  defendant,  and  for  its  amended 
answer  to  the  plaintiff's  petition  denies  each  and  every  material  allegation 
therein  contained,  except  as  hereinafter  directly  admitted.  (2)  For  a  second 
and  further  defense  the  defendant  admits  that  it  is  a  corporation,  and  is  en- 
gaged in  the  operation  of  a  railroad  into  and  through  the  county  of  Osage, 
and  over  and  upon  F  street,  in  the  Osage  Carbon  Company's  second  addition 
to  the  city  of  Osage  City,  in  said  county;  and  the  defendant  says  that  the 
Osage  Carbon  Company  is  a  corporation,  duly  created  and  existing  under  the 
laws  of  the  state  of  Kansas,  and  as  such  corporation  was  on  and  prior  to  the 
18th  day  of  May,  1882,  the  owner  of  the  lands  on  which  said  F  street  is  now 
located.  That  on  the  18th  day  of  May,  A.  D.  1882,  said,  the  Osage  Carbon 
Company,  caused  said  lands  to  be  platted  as  its  Second  addition  to  the  city  of 
Osage  City,  in  said  county;  and  by  the  terme  of  said  platting  it  donated  said 
F  street,  and  other  streets  in  said  platted  addition,  for  public  uses,  for  streets, 
with  the  express  understanding,  and  upon  the  express  condition,  that  the  right 
of  the  surface  only  should  be  contemplated  as  dedicated  for  the  public  use  as 
streets;  and  that  said,  the  Osage  Carbon  Company,  its  successors  or  assigns, 
or  any  person  or  company  acting  under  its  authority,  should  forever  have  the 
right  to  use  or  occupy  said  F  street,  or  any  of  said  streets  in  said  Second  addi- 
tion, for  the  purpose  of  operating  any  railroad,  switches,  or  side  tracks  upon 
said  F  street,  or  any  of  the  other  of  said  streets  in  said  addition.  And  this 
defendant  further  says  that  the  said,  the  Osage  Carbon  Company,  has  assigned 
to  said  defendant  the  right  to  construct,  operate,  and  maintain  its  line  of  rail- 
road over  and  upon  said  F  street,  and  has  duly  authorized  the  construction 
and  operation  of  said  railroad  in  the  manner  in  which  the  same  is  constructed 
and  operated  by  said  defendant;  and  the  defendant  further  says  that  the  said 
plaintiff  purchased  the  lots  described  in  his  said  petition,  subject  to  tlie  rights 
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80  as  aforesaid  reserved  by  said,  the  Osage  Carbon  Company,  and  heretofore 
assigned  to  this  defendant,  as  aforesaid,  to  construct,  operate,  and  maintain 
a  line  of  railroad  over  and  upon  said  F  street.  (3)  For  a  third  and  further 
defense,  the  defendant  admits  that  it  is  a  corporation,  and  is  engaged  in  the 
operation  of  a  railroad  into  and  through  the  county  of  Osa^e,  and  over  and 
upon  F  street,  in  the  city  of  Osage  City,  in  Osage  county,  state  of  Kansas; 
and  the  defendant  says  that  the  said  city  ordinance  number  166,  entitled  'An 
ordinance  granting  the  right  of  Way  to  the  Ottawa,  Osage  City  «fc  Council  Grove 
Railroad  (S)mpany,  through  the  city  of  Osage  City,  Osage  county,  state  of  Kan- 
sas,* which  was  passed  and  approved  October  31,  1885,  and  which  was  duly 
published,  and  was  at  the  times  complained  of  in  plaintiff's  petition  and  is  a 
valid  ordinance  of  said  city,  granted  to  the  said  defendant  a  right  of  way 
to  construct,  operate,  and  maintain  its  railroad  track,  and  such  turnouts, 
switches,  and  side  tracks  as  are  essential  and  necessary  to  the  transaction  of 
the  business  of  said  company  upon  said  F  street,  and  the  right  to  make  drains 
along  the  said  F  street,  and  to  run  cars,  trains,  and  engines  upon  such  right 
of  way;  and,  under  the  authority  conferred  by  said  ordinance,  this  defendant 
has,  in  a  proper  and  legal  manner,  constructed  its  track  on  said  F  street,  in 
said  city,  and  runs  its  cars,  trains,  and  engines  upon  said  street,  and  made 
necessary  alterations  of  the  surface  of  the  street,  and  has  not  unnecessarily 
impaired  the  usefulness  of  said  street  for  public  travel  and  access  to  the  abut- 
ting lots." 

On  the  18th  day  of  December,  1886,  the  plaintiff  filed  the  following  demur- 
rer: "Comes  the  plaintiff,  and,  for  reasons  appearing  on  the  face  thereof,  de- 
murs to  the  second  and  third  defenses  in  defendant's  answer  set  out  for  the 
reasons  following,  to- wit:  (1)  That  said  second  and  third  defenses,  and 
neither  of  them,  state  facts  sufficient  to  constitute  a  defense  to  plaintiff's  pe- 
tition, or  any  cause  of  action  therein  stated.  Wherefore  plaintiff  repeats  the 
prayer  of  his  petition."  Upon  the  hearing  of  the  demurrer,  the  court  sus- 
tained the  same  as  to  the  second  and  third  defenses  contained  in  the  railroad 
company's  answer.  To  the  ruling  of  the  court  in  sustaining  the  demurrer 
the  company  excepted,  and  brings  the  case  here. 

Geo,  R,  Peck,  A.  A,  Hurd,  and  C.  N,  Sten^,  for  plaintiff  in  error.  Mc- 
Connell  d-  Hay^  for  defendant  in  error. 

HoRTON,  0.  J.,  {after  stating  the  facts  as  above,)  This  was  an  action  com- 
menced by  Andrew  Larson  against  the  Ottawa,  Osage  City  &  Council  Grove 
Railroad  Company,  to  recover  $1,000  damages,  on  account  of  the  location, 
construction,  and  operation  of  its  road  upon  a  public  street  in  an  addition  to 
Osage  City,  in  front  of  lots  owned  and  occupied  by  him.  In  its  answer,  for 
a  third  defense,  the  railroad  company  admitted  that  it  was  a  corporation,  en- 
gaged in  the  operation  of  a  railroad  through  Osage  county,  and  over  and  upon 
F  street  in  the  city  of  Osage  City;  but  alleged  that  the  city,  by  ordinance  No. 
166,  entitled  "  An  ordinance  granting  the  right  of  way  to  the  Ottawa,  Osage  City 
&  Council  Grove  Railroad  (S)mpany,  through  the  city  of  Osage,"  (which  was 
duly  approved  and  published,)  granted  to  the  company  the  right  to  construct, 
operate,  and  maintain  its  railroad  and  track,  and  such  turnouts,  switches, 
and  side  tracks  as  were  essential  and  necessary  to  the  transaction  of  the  bus- 
iness of  the  company  upon  F  street,  and  the  right  to  maintain  drains  along  F 
street,  and  run  cars,  engines,  and  trains  upon  its  right  of  way;  that,  under 
the  authority  conferred  by  the  ordinance,  the  company  had  in  the  proper  and 
legal  manner  constructed  its  track  on  F  street,  in  the  city,  and  run  its  cars, 
trains,  and  engines  upon  said  street,  and  made  the  necessary  alterations  of 
the  surface  of  said  street,  but  had  not  necessaiily  impaired  the  usefulness  of 
the  street  for  public  travel  and  access  to  abutting  lots;  that  the  city  of  Osage 
City  was  an  incorporated  city  of  the  state,  and  tiiat  tlielots  set  forth  in  block 
40  of  the  Osage  Carbon  Company's  Second  addition  to  the  city  of  Osage  City, 
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and  F  street,  "which  abutted  said  lots,  and  on  which  defendant's  railroad  was 
constructed,  were  within  the  corporate  limits  of  said  city.  The  district  court 
sustained  a  demurrer  to  this  part  of  the  answer,  upon  the  ground  that  it  did 
not  state  facts  sufficient  to  constitute  any  defense  to  the  petition  of  Larson. 

Subdivision  4.  §  47,  c.  23,  Comp.  Laws  1885,  reads:  "Every  railway  cor- 
poration shall,  in  addition  to  the  powers  hereinbefore  conferred,  have  power 
*  *  *  to  construct  its  road  across,  along,  or  uj)on  any  stream  of  water, 
water-course,  street,  highway,  plank-road,  or  turnpike  winch  the  rotite  of  its 
road  shall  intersect  or  touch;  but  the  company  shall  restore  the  stream,  wa- 
ter-course, street,  highway,  plank-road,  or  turnpike,  thus  intersected  oi 
touched,  to  its  former  state,  or  to  such  state  as  to  have  not  necessarily  im- 
paired its  usefulness.  Nothing  herein  contained  shall  be  construed  to  author- 
ize the  constntction  of  any  railway  not  already  located  in,  upon,  or  across  any 
street  in  any  city  incorporate,  or  town,  without  the  assent  of  the  corporate 
authorities  of  such  city."  See,  also,  section  65,  c.  19,  Comp.  Laws  1885,  giv- 
ing cities  of  the  second  class  the  power  to  provide  for  the  passage  of  railroads 
over  or  upon  streets  and  public 'grounds.  In  Railroad  Co,  v.  Garside,  10 
Kan.  552,  it  was  decided  that  ''a  railway  company  having  authority  from  the 
city  may  construct  and  operate  its  road  over  streets  and  public  grounds  with- 
out compensation  to  the  abutting  lot-owners  for  the  use  of  the  same,  and 
without  being  liable  to  such  lot-owners  for  consequential  damages  arising  from 
noise,  smoke,  offensive  vapors,  sparks,  tires,  shakingof  the  ground,  and  other 
Inconveniences  and  annoyances,  where  the  railroad  is  operated  in  a  legal  and 
proper  manner,  and  in  fact  it  may  so  construct  and  operate  its  road  without 
being  liable  to  said  lot-owner  for  any  damage,  where  the  road  is  constructed 
and  operated  in  a  legal  and  proper  manner. "  It  was  decided  in  Methodist-Epis- 
copal Church  V.  City  of  Wyandotte,  31  Kan.  721,  3  Pac.  Rep.  527.  that,  in  the 
absence  of  a  statute  creating  a  liability,  "an  action  will  not  lie  against  a  city 
for  damages  for  the  injury  to  adjoining  property  caused  by  a  change  having 
been  lawfully  made  by  the  citv  authorities  in  the  grade  of  a  public  street." 
•2  Dill.  Mun.  Cctrp.  §  990;  Hedrick  v.  City  ofOlathe,  30 Kan.  348, 1  Pac.  Rep. 
118.  In  Heller  v.  Railroad  Co,,  28  Kan.  625,  it  was  said:  "The  legislature, 
as  the  representative  of  the  public,  has  plenary  power  over  streets  and  high- 
ways, and,  as  a  general  rule,  full  discretion  as  to  opening,  improving,  and  va- 
cating the  same."^  A  railroad  laid  out  over  or  on  a  public  street  or  high  way,  so 
as  to  obstruct  it,  without  express  statutory  authority  or  necessary  implication, 
is  a  nuisance;  and  the  company  laying  and  operating  such  a  road  is  liable,  by 
indictment  or  otherwise,  for  creating  and  maintaining  a  nuisance.  Hence 
the  answer  properly  alleged  the  express  authority  of  the  railroad  company  to 
construct,  operate,  and  maintain  its  road  upon  the  street  described  in  the  pe- 
tition; and  also  that  the  road  was  "constructed  and  operated  in  a  legal  and 
proper  manner,"  so  as  not  to  unnecessarily  impair  the  usefulness  of  the  street 
for  public  travel  and  access  to  abutting  lots.  If  all  the  facts  stated  in  the 
third  defense  are  true,  then  the  plaintiff  is  not  entitled  to  recover,  as  the  facts 
alleged  are  a  full  and  sufficient  answer  to  the  petition. 

Counsel  for  Larson  contend,  however,  that  said  subdivision  4,  §  47,  c.23,  is 
in  contravention  of  section  4,  art.  12,  of  the  constitution  of  the  state;  and 
also  of  the  fifth  amendment  of  the  constitution  of  the  United  States;  and  there- 
fore that  the  statute  is  void.  Such  is  not  the  case.  The  constitutional  right 
to  compensation  for  private  property  taken  for  public  use  does  not  extend  to 
instances  where  the  land  is  not  actually  taken,  but  only  indirectly  or  conse- 
quentially injured ;  and  an  act  or  an  ordinance  authorizing  the  construction  of 
a  railroad,  or  other  work  of  public  nature,  upon  a  public  street  or  highway, 
the  fee  of  which  is  in  the  public,  is  not  unconstitutional  because  it  does  not 
prcrvide  for  compensation  for  injuries  to  abutting  lot  or  land  owners.  Rad- 
cliff  V.  Mayor,  4  N.  Y.  195;  Railroad  Co,  v.  Applegate,  8  Dana,  289;  Tramt- 
porta  Hon  Co.  v.  Chicago,  99  U.  S.  635;  Railroad  Co,  v.  Joliet,  79  111.  35; 
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Conklin  v.  Railway  Co.,  102  N.  Y.  107»  6  N.  E.  Rep.  663.  See,  also,  ffed- 
rick  V.  City  ofOlathe,  supra.  Counsel  for  Larson  claim,  however,  that  un- 
der the  Qaraide  Case,  supra,  the  Twine  Case^  28  Kan.  585.  and  the  Andrews 
Case,  26  Kan.  702,  and  30  Kan.  590,  2  Pac.  Rep.  677,  the  plaintiff  is  entitled 
to  recover  pro  tanio,  for  any  impairment  or  partial  destruction  of  ingress  or 
egress  to  his  lots.  In  the  Qurside  Case  it  is  said:  "Therefore,  in  a  cuse  like 
the  one  at  bar,  where  the  railroad  company  has  the  legal  right  to  construct 
and  operate  its  road  over  certain  grounds,  we  do  not  think  that  the  company 
can  by  so  doing  be  held  liable  for  any  damages  of  any  kind,  where  it  con- 
structs and  operates  its  road  in  a  legal  and  proper  manner.  It  can  be  held 
liable  only  where  it  constructs  and  operates  its  road  in  an  illegal,  improper, 
or  wrongful  manner.  The  plaintiff  may,  we  think,  recover  for  the  third  kind 
of  damages.  But,  before  he  can  do  so,  he  must  show,  among  other  things, 
that  the  levee  is  a  sti-eetor  highway,  as  he  has  alleged;  that  the* railroad  com- 
pany wrongfully  and  unnecessarily  blocked  up  and  obstructed  the  said  street 
or  highway;  and  that  the  plaintiff  received  actual  injury  from  such  obstruc- 
tion. And  the  injury  must  be  special  as  to  him,  and  Hot  such  as  affects  the 
public  in  general.  Of  course,  the  railroad  company  can  have  no  legal  right 
to  permanently  block  up  the  street;  and  it  can  have  no  legal  right  to  tempo- 
rarily block  up  or  obstruct  a  street,  except  where  it  necessarily  does  so  in  the 
lawful  and  proper  use  of  its  road.  It  can  pass  and  repass  with  its  engines 
and  cars  the  same  as  individuals  may  with  their  vehicles,  and  for  such  ptiss- 
ing  and  repassing  it  cannot,  of  courae,  be  liable  to  any  one;  but  it  has  no  more 
right  to  obstruct  the  street  than  an  individual  has,  and  it  may  make  itself  liable 
for  obstructing  a  street  the  same  as  an  individual  may. "  In  the  Ttnine  Case, 
the  damages  were  allowed  for  completely  obstructing  access  to  an  adjoining 
lot.  In  the  AndreiDs  Case,  damages  were  allowed  upon  the  ground  that  the 
lot-owner  considered  the  complete  obstruction  by  the  railroad  company  as  a 
permanent  taking  and  appropriation  of  the  alley.  In  all  of  these  cases,  it 
was  asserted  that  a  railroad  company  had  no  legal  right  to  block  up  or  wholly 
obstruct  a  street.  These  decisions,  however,  are  to  the  effect  only  that  a  rail- 
road company  has  no  more  right  to  obstruct  the  street  than  an  individual  has, 
and  it  may  make  itself  liable  for  wrongfully  and  unnecessarily  obstructing  a 
street  the  same  as  an  individual.  To  illustrate:  An  individual  may  drive 
his  carriage  or  other  vehicle  up  and  down  a  street;  but  if  he  wrongfully  and 
unnecessarily  blocks  up  the  street  with  his  carriage  or  vehicle,  so  that  it  can- 
not be  used  for  other  vehicles,  or  for  persons  passing  and  repassing,  he  will 
be  liable  to  any  one  damaged  thereby.  This  court  has  held  the  same  way  in 
regard  to  the  passing  and  reptissing  of  engines  and  cars  upon  a  street,  where 
the  railroad  company  has  a  legal  right  to  construct  and  operate  its  road.  It 
has,  however,  gone  no  further.  The  pro  tanto  theory  has  never  been  adopted. 
Indirect  and  general  injuries  give  the  lot-owner  in  this  case  no  actionable 
damages.  Heller  v.  Railroad  Co,,  supra.  Counsel  refer  to  the  decisions  of 
several  courts,  whieh,  to  some  extent,  support  the  court  below  in  sustaining 
the  demurrer.  These  decisions,  as  in  Ohio,  are  contrary  to  the  law  elsewhere 
declared;  and  in  the  other  states  are  upon  statutes  or  constitutional  provis- 
ions widely  differing  from  ours.  In  passing,  we  may  add  that  the  legisla- 
ture. In  1881,  enacted  a  statute  for  property  owners  to  recover  damages,  where 
the  grade  of  a  street  has  been  changed  to  their  injury.  Section  18,  c.  18,  Comp. 
Laws  1885.     This  statute  does  not  apply  in  any  way  to  this  case. 

As  to  the  second  defense  alleged  in  the  answer,  we  do  not  think  it  import- 
ant or  material.  The  reservation  to  the  Osage  Carbon  Company,  its  success- 
ors and  assigns,  to  use  and  occupy  the  street  for  the  purpose  of  operating  a 
railroad,  merely  reserved  to  that  company,  if  it  reserved  anything,  the  right 
to  construct,  operate,  and  maintain  its  line  of  railroad  over  and  upon  the 
street  in  a  proper  and  legal  manner.  All  of  this  is  alleged  to  have  been  done 
in  the  third  defense  of  the  answer;  and  therefore  the  court  below  committed 
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no  error  in  sustaining  the  demurrer  to  the  second  defense.  Wood  v.  Water- 
Works  Co.,  38  Kan.  590,  7  Pac.  Kep.  233.  The  ruling  and  judgment  of  the 
district  court  sustaining  the  demurrer  to  the  third  defense  will  be  overruled, 
and  the  cause  remanded  for  further  proceedings  in  accordance  with  the  views 
herein  expressed.    All  the  justices  concurring. 


(40  Kan.  310) 

Ottawa,  O.  O.  &  C.  G.  R.  Co.  v.  Peterson.    Samb  t?.  Lutoall.    Samb  u  Hansos. 

(Supreme  Court  of  Kansas.    November  10, 1888.) 
Error  to  district  court,  Osage  county;  K.  B.  Sfilman,  Judge. 

Per  Curiam.  The  above  cases  are  all  similar  to  RaHroad  Co.  ▼.  Larson^  ante^  661, 
(just  decided;)  and,  upon  the  authority  in  that  case,  the  rulins:  and  judgments  in  these 
cases  will  be  reversed,  and  f  urtlier  proceedings  had  in  accordance  with  the  views  ez* 
pressed  in  Railroad  Co.  v.  Larson. 


(40  Kan.  224) 

De  Jarnette  v.  Yerner  et  al. 
{Supreme  Court  of  Kansas.    November  10, 1888.) 

L  ExECfDTioK— Levy  on  Real  Estate— Effect  of  Liens. 

Where  a  sheriff  holds  an  execution  against  property,  and  for  want  of  sufficient 
personal  property  attempts  to  make  the  money  to  satisfy  the  judgment  out  of  real 
estate,  he  must  levy  upon  the  land  Itself,  and  not  upon  a  mere  interest  therein,  and 
he  must  have  the  land  itself  appraised,  and  sell  the  same,  without  reference  to  any 
lien  or  incumbrance  which  may  be  upon  the  land.  It  is  not  for  him  to  inquire 
whether  the  land  is  subject  to  a  mortgage  or  not. 

2.  Same— Sale— Appraised  Value. 

And  when  he  sells  the  land  in  such  a  case  he  must,  except  where  appraisement 
has  been  waived,  sell  the  same  for  not  less  than  two-thirds  of  its  appraised  value, 
(Civil  Code,  §  455 ;)  and,  if  he  sells  the  same  for  less,  the  sale  is  void,  {Hank  v.  Hiin- 
toon,  35  Kan.  578,  591,  592, 11  Pac.  Rep.  869.) 

8.  Sheriffs  and  Constables- Illegal  Sale— Liability- Defense. 

But  where  a  sheriff's  sale  is  void  for  such  a  reason,  and  only  for  such  a  reason, 
and  only  to  the  injury  of  the  judgment  debtor,  the  judgment  debtor  majr,  if  he 
chooses,  waive  the  invalidity  of  the  sale,  treat  the  sale  as  valid,  and  maJce  it  valid 
by  suing  the  sheriff  for  any  damages  which  he  may  have  sustained  by  reason  of  such 
irregular  sale,  and  the  sheriff,  in  such  a  case,  will  not  be  allowed  to  plead' his  own 
wrong,  or  set  forth  his  own  void  sale,  to  defeat  the  action. 

4.  Execution— Sale— Appraised  Value. 

Where  two-thirds  of  the  appraised  value  of  real  estate  sold  at  sheriff's  sale  was 
$901,  and  there  was  a  supposed  mortgage  on  the  property  of  $800,  and  the  sheriff 
sold  the  property  for  the  sum  of  only  $101,  but  subject  to  such  mortgage,  he  sold  the 
property  for  less  than  two-thirds  of  its  appraised  value. 

5.  Same— Illegal  Sale— Motion  to  Set  Aside— Waiver. 

Where  a  sheriff's  sale  of  real  estate  has  been  made,  and  the  owner  thereof  moves 
to  set  aside  the  sale  for  the  reason  that  the  property  was  not  sold  for  two-thirds  of 
its  appraisad  value,  and  for  other  reasons,  and  the  motion  is  overruled  by  the  court, 
and  the  sale  confirmed,  he  does  not  thereby  waive  his  right  to  afterwards  treat  the 
sale  as  void,  or  to  sue  the  sheriff  for  any  injury  which  he  may  have  sustained  by 
reason  of  such  sale.  By  being  a  party  to  a  motion  to  set  aside  or  confirm  a  sheriff's 
sale,  which  motion  is  decided  against  such  party,  he  does  not  thereby  and  for  the 
future  waive  or  cure  anything  of  substance,  out  only  irregularities.  Bank  v.  Hun- 
toon,  85  Kan.  577,  587  et  seq.,  11  Pac.  Rep.  869. 

6.  Judgment— Satisfaction  by  Sale. 

Where  a  sheriff  levies  upon  and  sells  real  estate  in  a  case  where  appraisement  has 
not  been  waived,  and  where  the  subsequent  proceedings  are  such  tnat  the  tiUe  to 
the  property  passes  from  the  execution  debtor  to  the  purchaser,  the  judgment  upon 
which  the  execution  was  issued  must,  if  more  than  two-thirds  of  the  appraised 
value  of  the  land,  be  considered  as  satisfied,  up  to  the  extent  of  two-thirds  of  the 
appraised  value  of  the  land,  and,  if  the  judgment  is  less  than  two-thirds  of  the  an- 
praised  value  of  the  land,  then  the  judgment  must  be  considered  as  wholly  satisfied. 

7.  Sheriffs  and  Constables— Illegal  Sale— Measure  of  Damages. 

Where  real  estate  subject  to  a  mortgage  is  sold  at  sheriff's  sale  in  a  case  where 
appraisement  has  not  been  waived,  and  is  sold  for  less  than  two-thirds  of  its  ap- 
praised value,  but  is  sold  subject  to  the  mortgage,  and  the  sheriff  is  afterwards  sued 
by  the  execution  debtor  for  making  such  irregular  sale,  the  sheriff  may  set  off  or 
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recoup  in  reduction  of  the  plaintiff's  damans,  and  up  to  the  amount  of  such  dam- 
ages, an  amount  equal  to  the  amount  of  the  judgment  upon  which  the  execution  was 
issued  and  the  amount  actually  paid  by  himself  or  purchaser  to  satisfy  or  reduce 
tbe  mortgage;  and  this,  for  the  reason  that  theplamtiff  in  the  action  may  not  re- 
cover more  than  he  has  actually  been  injured.  The  execution  debtor  in  such  a  case 
has  two  remedies:  (1)  To  treat  the  sale  as  void;  (2)  to  sue  the  sheriff  for  his  dam- 
ages,—and,  if  he  elects  to  pursue  the  latter  remedy,  he  can  recover  only  his  actual 
damages. 

8.  Same— Action  against  Sheriff— Burden  of  Proof. 

In  such  a  case,  the  burden  of  proving  that  the  property  is  subject  to  a  mortgage, 
and  the  amount  thereof,  and  the  amount  paid  thereon,  rests  upon  the  sheriff. 

9.  Same— Liability  to  Execxttion  Creditor. 

Where  two-thirds  of  the  appraised  value  of  the  land  in  such  a  case  is  equal  to  or 
more  than  the  amount  of  the  judgment,  but  the  land  is  sold  for  less  than  two-thirds 
of  the  appraised  value,  and  less  than  the  judgment,  and  the  final  proceedings  are 
such  that  the  title  to  tne  land  passes  from  the  execution  debtor  to  the  purchaser, 
the  execution  creditor  must  look  to  the  sheriff  for  the  satisfaction  of  the  remainder 
of  his  judgment. 
{Sylldbu8  by  the  Court) 

Error  to  district  court,  Greenwood  county;  Charles  B.  Graves,  Judge. 

This  was  an  action  brought  In  the  distiict  court  of  Greenwood  county  by 
James  De  Jarnette  against  M.  J.  Verner,  as  principal,  0.  E.  Ladd,  W.  P. 
Osborn,  W.  W.  Morris,  and  T.  Holverson,  as  sureties,  on  a  sheriff's  bond. 
The  plaintiff  prayed  for  a  judgment  for  $1,000  as  damages  for  injury  alleged 
to  have  been  sustained  by  him  by  reason  of  the  defendant  V^erner,  as  sheriff, 
having  sold  certain  real  estate  belonging  to  the  plaintiff  for  less  than  two- 
thirds  of  its  appraised  value.  The  case  was  tried  before  the  court  without  a 
jury,  and  upon  such  trial  the  following  facts  were  agreed  upon  by  the  parties 
as  a  portion  of  the  facts  of  tbe  case:  "(1)  That  at  the  time  mentioned  in  said 
plaintiff's  petition  said  plaintiff  was  the  owner  of  the  said  real  estate  described 
in  said  petition,  and  that  said  real  estate  was  of  the  value  of  thirteen  hundred 
and  fifty  dollars.  (2)  That  at  the  times  mentioned  in  said  petition  the  defend- 
ant M.  J.  Verner  was  the  duly  elected  and  actingsheriff  of  Greenwood  county, 
Kan.,  and  that  the  other  defendants  were  and  now  are  sureties  on  his  official 
bond,  a  true  copj  of  which  bond  is  attached  to  plaintiff's  petition,  and  made  a 
part  thereof.  (8)  That  the  judgment  mentioned  in  said  petition  was  duly  ob- 
tained ngainstsaid  plaintiff:  that  execution  wasduly  issued  thereon,  a  truecopy 
of  which  execution  is  attaclied  to  and  made  a  part  of  said  petition,  and  that, 
under  and  by  virtue  of  said  execution,  the  said  M.  J.  Verner  did  sell  the  real 
estate  described  in  plaintiff's  petition  for  the  sum  and  in  the  manner  as  shown 
by  the  amended  return,  a  true  copy  of  which  amended  return  is  attached  to 
and  made  a  part  of  plaintiff's  petition.  (4)  That  the  said  real  estate  was  ap- 
praised at  the  sum  of  thirteen  hundred  and  fifty  dollars,  a  true  copy  of  which 
appraisement  is  attached  to  and  made  a  part  of  plaintiff's  petition.  (5)  That 
on  the  4th  day  of  December,  1883,  the  defendant  M.  J.  Verner  made  his  return 
of  his  proceedings  on  said  execution,  a  true  copy  of  which  original  return  is 
set  out  in  plaintiff's  reply.  (6)  That  afterwards,  and  on  the  10th  day  of  De- 
cember, 1883,  the  said  James  De  Jarnette  filed  his  motion  in  said  court,  praying 
that  said  sale  be  set  aside  and  not  confirmed.  (7)  That  pending  said  motion  said 
M.  J.  Verner  asked  and  obtained  leave  to  amend  his  return  so  as  to  make  it 
conform  to  the  facts,  stating  what  the  facts  were.  Thereupon  the  court,  as- 
suming said  amendment  to  be  already  made,  overruled  said  motion  to  set  aside 
said  sale,  and  confirmed  the  same,  which  orders,  overruling  said  motion  and 
confirming  said  sale,  were  made  on  the  17th  day  of  December,  1883,  at  the 
regular  December  term  of  said  court.  (8)  That  afterwards,  and  after  the  ad- 
journment of  said  term  of  said  court,  the  said  sheriff,  in  pursuance  of  said 
leave  of  the  court,  by  one  D.  B.  Fuller,  his  duly-authorized  attorney  and  agent 
for  that  purpose,  amended  bis  said  return,  a  true  copy  of  which  amended  re- 
turn is  attached  to  and  made  a  part  of  plaintiff's  petition  herein.  (9)  That 
said  application  for  leave  to  amend  was  made  in  open  court,  verbally,  and  said 
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leave  was  granted  In  open  court,  verbally*  and  neither  said  application  nor 
said  order  were  reduced  to  writing  until  the  15th  day  of  December,  1884,  nor 
did  the  records  of  said  court  sliow  that  such  application  had  been  made  or 
said  leave  had  been  granted  until  said  15th  of  December,  1884." 

Evidence  was  then  introduced  by  the  parties,  and  u|>on  such  evidence  and 
the  foregoing  agreed  facts  the  court  made  the  following  special  findings  of 
fHct:  "(1)  Defendant  M.  J.  Verner  was  on  the  8th  day  of  November,  1887, 
duly  elected  shenflf  of  Greenwood  county,  Kan.,  and  afterwards  he  and  the 
other  defendants  made  and  executed  the  bond  attached  to  the  plain tifiTs  pe- 
tition, and  entered  upon  his  duties  as  such  sheriff;  that  said  bond  was  duly 
approved  by  the  chairman  of  the  board  of  county  commissioners  of  said  county 
on  the  4lh  day  of  .January,  1882.  (2)  August  21,  1883,  J.  J.  Settle  obtained 
a  money  judgment  on  an  account  for  work  and  labor  in  the  district  court  of 
said  county  against  the  plaintiff  herein,  James  De  Jarnette,  for  the  sum  of 
S412.  and  costs  taxed  at  the  sum  of  $102.40,  total  judgment  amounting  to 
S514.40.  (3)  October  4,  1883,  an  execution  was  issued  on  said  judgment, 
and  delivered  to  the  said  M.  J.  Verner;  he  then  being  the  duly-elected,  qual- 
ified, and  acting  sheriff  of  said  county.  (4)  Said  execution  was  retarned  and 
filed  in  the  cL'rk's  ofllce  on  the  4th  day  of  December,  1883.  The  return  thereon 
was  in  the  words  and  figures  as  shown  by  Exhibit  A,  hereto  attached,  and 
made  a  part  hereof.  (5)  December  10, 1883,  James  De  Jarnette,  the  plaintiff 
herein,  filed  his  motion  to  set  aside  the  same,  made  by  said  sheriff  by  virtue 
of  said  execution,  wiiich  motion  was  in  the  words  and  figures  as  shown  by 
Exhibit  B,  hereto  attached,  and  cnade  a  part  hereof.  (6)  Pending  said 
motion,  said  sheriff  obtained  leave  of  coui-t  toamend  said  return^so  as  to  make 
it  conform  to  the  facts,  stating  what  the  facts  were.  The  court,  assuming 
said  amendmenD  as  already  made,  overruled  said  motion  to  set  aside  said  sale, 
and  confirmed  the  same,  and  ordered  the  sheriff  to  convey  said  premises  to  the 
purchaser  thereof  at  said  sale.  The  premises  sold  by  said  sheriff  at  said  sale 
were  owned  by  said  James  De  Jarnette.  (7)  Said  application  to  amend  the 
return  was  made  verbally  in  open  court,  and  said  amendment  was  made  after 
the  adjournment  of  said  term,  and  a  deed  made  As  ordered.  Said  return,  as 
amended,  was  in  the  words  and  figures  as  shown  by  Exhibit  C,  hereto  at-  - 
tached,  and  made  a  part  hereof.  (8)  Afterwards,  at  the  December  term  of 
said  court,  1884,  the  court  made  a  nunc  pro  nunc  order,  authorizing  said 
amendment,  which  order  was  duly  entered  of  record;  to  which  order  the  said 
James  De  Jarnette  duly  objected  and  excepted.  The  lands  sold  by  said  sher- 
iff were  appraised  at  the  sum  of  $1,350,  as  shown  by  the  appraisement  made 
by  said  sheriff,  a  copy  of  which  is  hereto  attached,  marked  *D,'  and  made  a 
part  hereof,  and  said  land  was  then  of  the  value  of  $1,350.  (9)  The  siieriff 
sold  said  land  for  $101,  subject  to  a  mortgage  thereon,  which  was  by  him  un- 
derstood to  be  for  the  sum  of  $800.  Said  land  was  bought  by  J.  J.  Settle,  the 
judgment  creditor,  in  the  suit  in  which  the  execution  was  issued:  $101  was 
all  the  sheriff  received,  all  of  which  was  applied  upon  said  judgment  and 
costs.  (10)  The  order  of  the  court  overruling  the  motion  to  set  aside  said 
sale,  and  the  order  confirming  the  same,  remain  unreversed  and  unappealed 
from;  no  steps  to  reverse  said  orders  ever  having  been  taken.  The  advertise- 
ment of  said  sale  made  by  said  sheriff  was  in  the  words  and  figures  as  shown 
by  Exhibit  D,  hereto  attached,  and  made  a  pai*t  hereof." 

The  motion  to  set  aside  the  sheriff's  sale,  above  referred  to,  reads  as  fol- 
lows: "Xow  comes  the  defendant,  James  De  Jarnette,  by  McKenney  &Shinn, 
his  attorneys,  and  moves  the  court  to  set  aside  the  sale  of  the  north-west 
quarter  of  section  five,  township  twenty-eight,  range  eleven  east,  in  Green- 
wood county,  Kan.,  had  in  the  above-entitled  cause,  for  the  following  rea- 
sons, to-wit:  (1)  The  return  on  the  execution  does  not  show  that  said  execu' 
tion  was  ever  levied  on  the  above-described  land.  (2)  There  is  no  indorse- 
ment of  '  No  goods  '  on  said  execution,  nor  any  evidence  in  the  return^  that 
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the  defendant  had  not  sufficient  goods  and  chattels  to  satisfy  the  execution. 
(8)  The  return  does  not  show  that  said  land  was  sold  for  two-thirds  of  the 
appraised  value  thereof.  (4)  Said  land  was  not  sold  for  two-thirds  the  value 
thereof.  (5)  The  return  on  said  execution  is  so  uncertain  and  indefinite  that 
it  cannot  be  understood.  (6)  The  land  described  in  said  return  was  before 
and  at  the  time  of  the  rendition  of  the  judgment  in  the  above-entitled  cause, 
and  ever  since  has  been,  the  homestead  of  the  said  defendant,  who  was  at  that 
time  and  is  now  the  head  of  a  family,  used  and  occupied  by  him  and  his  fam- 
ily as  a  residence.  The  defendant  will  offer  as  evidence  in  support  of  his  mo- 
tion, the  return  of  the  appraisers,  the  return  of  the  sheriff  on  the  execution 
affidavits,  and  parol  testimony." 

The  original  return  of  the  sheriff,  above  referred  to,  shows  thnt  the  sheriff 
sold  the  property  to  J.  J.  Settle  "for  the  sum  of  ;$90l,  subject  to  a  mortgage 
of  ^00,  which  is  deducted  out  of  amount  of  sale."  The  amended  return  of 
the  sheriff,  above  referred  to,  is  precisely  the  same  as  the  original  return,  ex- 
cept that  ";$901"  is  changed  to  "^101,"  and  the  following  words  are  stricken 
out,  to-wit:  "Which  is  deducted  out  of  amount  of  sale."  The  court  below, 
after  making  the  foregoing  findings  of  fact,  found,  as  a  conclusion  of  law, 
that  the  defendants  ought  to  have  judgment  for  costs,  and  rendered  judgment 
accordingly;  and  to  reverse  this  judgment  the  plaintiff,  as  plaintiff  in  error, 
brings  the  case  to  this  court. 

R.  P,  Kelley  and  C,  W.  Shinn,  for  plaintiff  in  error.  2>.  B.  Fuller,  for  de- 
fendants in  error. 

Valentine,  J.,  {after  stating  the  facts  as  above,)  Without  discussing  at 
length  or  in  detail  the  various  points  presented  in  this  case,  we  think  they 
must  be  decided  as  follows: 

1.  Where  a  slieriff  holds  an  execution  against  property,  and,  for  want  of 
sufficient  personal  property,  attempts  to  make  the  money  to  satisfy  the  judg- 
ment out  of  real  estate,  he  must  levy  upon  the  land  itself,  and  nut  upon  a 
mere  interest  therein;  and  he  must  have  the  land  itself  appraised,  and  sell  the 
same  without  reference  to  any  lien  or  incumbrance  which  may  be  upon  the 
land.  It  is  not  for  him  to  inquire  whether  the  land  is  subject  to  a  mortgage 
or  not. 

2.  And,  when  he  sells  the  land  in  such  a  case,  he  must,  except  where' ap- 
praisement has  been  waived,  sell  the  same  for  not  less  than  two-thirds  of  its 
appraised  value,  (Civil  Code,  §  455;)  and,  if  he  sells  the  same  for  less,  the 
sale  is  void.     Bank  v.  Huntoon,  35  Kan.  578,  591,  592,  11  Pac.  Rep.  369. 

3.  But  where  a  sheriff's  sale  is  void  for  such  a  reason  and  only  for  such  a 
reason,  and  only  to  the  injury  of  the  judgment  debtor,  the  judgment  debtor 
may,  if  he  chooses,  waive  the  invalidity  of  the  sale,  treat  the  sale  as  valid,  and 
make  it  valid  by  suing  the  sheriff  for  any  damages  which  he  may  have  sus- 
tained by  reason  of  such  irregular  sale;  and  the  sheriff,  in  such  a  case,  will 
not  be  allowed  to  plead  his  own  wrong,  or  set  forth  his  own  void  sale,  to  de- 
feat the  action. 

4.  Where  two-thirds  of  the  appraised  value  of  real  estate  sold  at  sheriff's 
sale  was  $901,  and  there  was  a  supposed  mortgage  on  the  property  of  8800, 
and  the  sheriff  sold  the  property  for  the  sum  of  only  $101,  but  subject  to  such 
mortgage,  he  sold  the  property  for  less  than  two-thirds  of  its  appraised  value. 

6.  Where  a  sheriff's  sale  of  real  estate  has  been  made,  and  the  owner  thereof 
moves  to  set  aside  the  sale,  for  the  reason  that  the  property  was  not  sold  for 
two-thirds  of  its  appraised  value,  and  for  other  reasons,  Jind  the  motion  is 
overruled  by  the  court,  and  the  sale  confirmed,  he  does  not  thereby  waive  his 
right  to  afterwards  treat  the  sale  as  void,  or  to  sue  the  sheriff  for  any  injury 
which  he  may  have  sustained  by  reason  of  such  sale.  By  being  a  party  to  a 
motion  to  set  aside  or  confirm  a  sheriff's  sale,  which  motion  is  decided  against 
such  party,  he  does  not  thereby  and  for  the  future  waive  or  cure  auythmg  of 
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substance,  but  only  irregularities.    Bank  v.  Huntoon,  35  Kan.  577,  587  et 
seq.,  11  Pac.  Rep.  369. 

6.  Where  a  sheriff  levies  upon  and  sells  real  estate  in  a  case  where  appraise- 
ment has  not  been  waived,  and  where  the  subsequent  proceedings  are  such 
that  the  title  to  the  property  passes  from  the  execution  debtor  to  the  pur- 
chaser, the  judgment  upon  which  the  execution  was  issued  must,  if  more  than 
two-thirds  of  the  appraised  value  of  the  land,  be  considered  as  satisfied,  up  to 
the  extent  of  two-thirds  of  the  appraised  value  of  the  land,  and,  if  the  judg- 
ment is  less  than  two-thirds  of  the  appraised  value  of  the  land,  then  the  judg- 
ment must  be  considered  as  wholly  satisfied. 

7.  Where  real  estate  subject  to  a  mortgage  is  sold  at  sherifP^s  sale  in  a  case 
where  appraisement  has  not  been  waived,  and  is  sold  for  less  than  two-thirds 
of  its  appraised  value,  but  is  sold  subject  to  the  mortgage,  and  the  sheriff  is 
afterwards  sued  by  the  execution  debtor  for  making  such  Irregular  sale,  the 
sheriff  may  set  off  or  recoup  in  reduction  of  the  plaintiff's  damages,  and  up 
to  the  amount  of  such  damages,  an  amount  equal  to  the  amount  of  the  judg- 
ment upon  which  the  execution  was  issued,  and  the  amount  actually  paid  by 
himself  or  purchaser  to  satisfy  or  reduce  the  mortgage;  and  this  for  the  reason 
that  the  plaintiff  in  the  action  may  not  recover  more  than  he  has  actually 
been  injured.  The  execution  debtor  in  such  a  case  has  two  remedies:  (1)  To 
treat  the  sale  as  void;  (2)  to  sue  the  sheriff  for  his  damages,  and,  if  he  elects 
to  pursue  the  latter  remedy,  he  can  recover  only  his  actual  damages. 

8.  In  such  a  case  the  burden  of  proving  that  the  property  is  subject  to  a 
mortgage,  and  the  amount  thereof,  and  the  amount  paid  thereon,  rests  upon 
the  sheriff. 

9.  Where  two-thirds  of  the  appraised  value  of  the  land  in  such  a  case  is 
equal  to  or  more  than  the  amount  of  the  judgment,  but  the  land  Is  sold  for 
less  than  two-thirds  of  the  appraised  value,  and  less  than  the  judgment,  and 
the  final  proceedings  are  such  that  the  title  to  the  land  passes  from  the  exe- 
cution debtor  to  the  purchaser,  the  execution  creditor  must  look  to  the  sheriff 
for  the  satisfaction  of  the  remainder  of  his  judgment.  In  this  case  it  has  not 
been  shown  that  any  mortgage  actually  existed  upon  the  land,  or  that  either 
the  sheriff  or  the  purchaser  has  ever  paid  anything  on  such  mortgage.  The 
judgment  of  the  court  below  will  be  reversed,  and  cause  remanded  for  further 
proceedings.    All  the  justices  concurring. 


(40  Kan.  189) 

Merger  v.  Ringer. 
(SupreTTie  Court  of  Kansas.    November  10, 1888.) 
1.  Peacticb  IX  Civiii  Cases— PiLiNo  Motion— New  Trial. 

If  a  parley,  desiring  a  new  trial,  sends  his  written  motion  therefor,  properly 
drawn  up,  signed  and  inclosed  in  a  letter,  to  the  post-office  where  the  clerk  of  the 
district  court  receives  his  mail,  and  such  letter  is  not  received  at  the  post-offioe  un- 
til 7  o'clock  p.  M.,  of  the  last  day  upon  which  the  motion  can  be  filed  in  time,  and 
the  clerk  does  not  caU  for  it,  or  receive  It  until  the  next  day,  and  then  flies  it  the 
next  day,  such  motion  is  not  filed  in  time;  and,  in  the  absence  of  any  other  showing, 
it  does  not  appear  that  the  party  sending  the  motion  by  mail  was  unavoidably  pre- 
vented from  filing  it  within  time. 
3.  Pleading— Complaint— Vebipication. 

The  agent  of  a  plaintiff,  having  authoritjr  from  his  principal,  may  verify,  under 
oath,  the  complaint  filed  in  an  action  of  forcible  detainer. 
{Syllahus  Jyy  the  Court) 

Error  to  district  court,  Mitchell  county;  Clark  A.  Smith,  Judge. 

L.  /•  Crans,  for  plaintiff  in  error.    Ellis  <&  Ellis,  for  defendant  in  error* 

HoRTON,  G.  J.  This  was  an  action  of  forcible  detainer  brouglit  by  Abra* 
ham  liinger  against  Daniel  B.  Mercer,  before  a  justice  of  the  peace,  where  he 
obtained  judgment,  and  the  case  was  appealed  to  the  district  court  by  Mer- 
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cer.  In  the  district  court  the  case  was  tried  by  the  court  with  a  jury,  and  a 
verdict  was  returned,  on  April  23,  1887,  in  favor  of  Hinger.  Mercer  filed 
his  motion  for  a  new  trial  on  the  27th  day  of  April.  Neither  at  the  time  the 
motion  was  filed,  nor  at  the  time  the  same  was  heard  by  the  court,  was  there  any 
showing  made  that  Mercer  was  unavoidably  prevented  from  filing  his  motion 
within  three  days  after  the  verdict  was  rendered.  Section  308,  Code.  In  the 
motion  filed  on  April  27th,  nothing  was  said  about  newly-discovered  evidence. 
Subsequently,  and  on  the  3d  day  of  May,  1887,  an  amendment  to  the  mo- 
tion for  a  new  trial  was  made  on  account  of  newly-discovered  evidence;  but 
in  the  briefs  filed  the  subsequent  motion  or  amendment  is  not  relied  upon  by 
either  party  as  being  material  in  the  case.  It  has  frequently  been  decided 
that  errors  occurring  during  the  trial  must  be  brought  to  the  attention  of  the 
trial  court  by  motion  for  a  rfew  trial  before  they  can  be  considered  in  the  su- 
preme court.  Therefore  the  question  is  presented  whether  the  motion  for  a 
new  trial,  filed  on  April  27th,  was  within  time.  Fairfield  v.  Dawson,  39  Kan. 
147, 17  Pac.  Rep.  804;  Buettinger  v.  Hurley,  84  Kan.  685.  9  Pac.  Rep.  197. 
When  the  case  made  was  settled,  it  was  shown  that  the  motion  was  properly 
drawn  up,  signed,  inclosed  in  a  letter,  and  received  at  the  post-ofiice  where 
the  district  clerk  receives  his  mail  about  7  o^clock  p.  m.  on  the  26th  day  of 
April,  1887,  but  the  clerk  did  not  call  for  it,  or  receive  it,  until  April  27th, 
when  he  received  it,  and  on  the  same  day  marked  the  motion,  "Filed  April 
27, 1887."  Upon  this  state  of  facts,  it  does  not  appear  that  Mercer  was  un- 
avoidably prevented  from  filing  his  motion  within  three  days  after  the  ver- 
dict. It  is  the  duty  of  the  party  desiring  to  file  a  motion  for  a  new  trial  to 
see  that  his  motionls  placed  in  the  hands  of  the  district  clerk,  or  in  his  office, 
within  the  time  required  by  law;  and,  if  it  is  not,  the  motion  is  not  filed  in 
time,  unless  a  showing  is  made  that  the  party  was  unavoidably  prevented  from 
80  doing.  Buhh  v.  Cain,  37  Kan.  692,-16  Pac.  Rep.  89;  McDonald  v.  Cooper 
32  Kan.  58,  3  Pac.  Rep.  786;  City  of  Osbof-ne  v.  Hamilton*29  Kan.  1.  As 
the  motion  for  a  new  trial  was  not  filed  in  time,  we  cannot  consider  or  review 
the  errors  occurring  upon  the  trial.  Odell  v.  Sargent,  3  Kan.  80;  Mitchell  v. 
Milhoan,  11  Kan.  617;  Nesbit  v.  Hines,  17  Kan.  316.  It  is  further  claimed 
that  the  complaint  does  not  comply  with  section  162,  c.  81,  Comp.  Laws  1885. 
The  point  is  made  that  the  complaint  was  signed  "Ellis  &  Ellis,  Plaintiff's 
Attorney,"  and  verified  by  the  oath  of  Henry  C.  Owen  only.  Owen,  how- 
ever, made  afiidavit  that  he  was  the  duly-authorized  agent  of  the  plaintiff  in 
the  action,  that  he  made  the  affidavit  for  and  on  behalf  of  the  plaintiff,  and 
that  the  facts  set  forth  in  the  complaint  were  true  in  substance  and  in  fact. 
The  complaint  was  subsequently  filed,  and  therefore  we  think  that  it  was 
sufficient,  within  the  provisions  of  said  section  162. 

It  is  also  claimed  that  the  complaint  .was  materially  changed  by  amendment 
upon  the  trial.  In  the  absence  of  a  motion  for  a  new  trial,  and  in  condition 
of  the  record,  we  cannot  decide  whether  the  change  was  material  or  not,  or  in 
any  way  prejudicial  to  the  defendant.  The  judgment  of  the  district  court 
will  therefore  be  affirmed.    All  the  justices  concurring. 


Basset  v,  Mitchell,  Constable,  et  al. 
(SupreTne  Court  of  Kansas.    November  10, 1888.) 
Judgment— In  Justice  Court— Indobsembnt  on  Summons. 

When  a  defendant  fails  to  appear  in  a  justice's  court,  judgment  cannot  be  ren- 
dered against  him  for  an  amount  larger  than  that  indorsed  upon  the  copy  of  the 
summons  served  upon  him.    Any  judgment  in  excess  thereof  is  void,  and  may  be 
enjoined. 
(Syllabus  try  Holt,  C.) 

Commissioners*  decision.    Error  to  district  court,  Greenwood  county;  A. 
L.  Redden,  Judge. 
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Leidigh,  Richardson  &  Co.  filed  their  bill  of  particulars  in  justice's  court, 
claiming  a  judgment  against  A.  Basset,  plaintiff  in  error,  for  $91.73,  with 
interest.  A  summons  was  issued,  and  a  copy  served  upon  him,  indorsed  as 
follows:  "If  the  defendant  fail  to  appear,  plaintiff  shall  take  judgment  for 
$19.73,  with  interest  at  the  rate  of  10  per  cent,  per  annum  from  the  1st  day 
of  October,  1886,  and  costs  of  suit."  On  the  24th  day  of  December,  1886.  the 
return-day,  judgment  was  rendered  in  justice  court  in  favor  of  Leidigh,  Rich- 
ardson &  Co.  and  against  JTasset  for  the  sum  of  $94.01  debt,  and  $3.45  costs. 
There  was  no  appearance  by  the  defendant.  On  the  5th  day  of  January,  1887, 
Basset  paid  the  justice  the  sum  of  $23.75,  being  the  full  amount  indorsed 
upon  the  summons,  with  interest  and  costs.  On  the  same  day  Leidigh,  Rich- 
ardson &  Co.  received  from  said  justice  the  amount  of  $2  ).30  of  said  money. 
$3.45  being  retained  by  the  justice  for  costs.*  On  tlie  7th  day  of  January 
they  caused  an  execution  to  be  issued  upon  said  judgment,  which  was  placed 
in  the  hands  of  G.  L.  Mitchell,  constable,  one  of  the  defendants  herein,  who 
levied  upon  tiie  property  of  this  defendant.  Basset  then  filed  his  petition  in 
the  ofiice  of  the  clerk  of  the  district  court  asking  for  an  injunction,  and  ob- 
tained a  restraining  order  from  the  probate  judge  of  Greenwood  county.  The 
cause  was  tried  in  the  district  court  at  the  May  term,  1887,  when  the  restrain- 
ing order  was  dissolved,  and  an  injunction  refused,  and  plaintiff  adjudged  to 
pay  the  costs.  From  this  judgment  plaintiff,  as  plaintiff  in  error,  brings  the 
cause  here  for  review. 

D,  B.  Fuller,  for  olaintiff  in  error.    U,  P.  Kelley,  for  defendants  in  error. 

Holt,  C,  {o/ter  stating  the  facts  as  above,)  The  sole  question  presented 
for  our  consideration  is  whether  that  part  of  the  judgment  against  the  de- 
fendant in  the  justice's  court,  after  he  failed  to  appear,  in  excess  of  the 
amount  indorsed  upon  the  copy  of  the  summons,  although  not  larger  than 
the  sum  claimed  in  the  bill  of  particulars,  is  voidable  or  void.  It  is  conceded 
by  the  defendants  that  the  judgment  is  voidable,  and  would  have  been  prop- 
erly held  erroneous  if  this  question  had  been  presented  in  the  court  where  it 
was  rendered,  or  by  proceedings  in  error  in  the  district  court;  but  they  say 
that  it  cannot  be  attacked  collaterally  in  an  action  of  this  kind.  They  claim 
that  personal  service  of  a  copy  of  the  summons  upon  the  defendant  gave  the 
court  jurisdiction  over  him,  and  authority  to  render  any  judgment  against 
him  asked  in  his  bill  of  particulars  which  was  embraced  within  the  provisions 
of  chapter  81,  Comp.  Laws  1879.  On  the  other  hand,  the  plaintiff  insists  that 
the  judgment  was  absolutely  void;  that  the  justice  had  no  power,  when  he 
failed  to  appear,  to  render  judgment  against  hini  for  a  greater  amount  than 
that  indorsed  upon  the  copy  of  the  summons.  The  provisions  of  our  statute 
relating  to  this  subject  are  found  in.  section  11,  c.  81:  "There  shall  be  in- 
dorsed upon  the  writ  the  amount  for  which  the  plaintiff  shall  take  judgment 
if  the  defendant  fail  to  appeiir.  If  the  defendant  fail  to  appear,  judgment 
shall  not  be  rendered  for  a  larger  amount  and  the  costs."  This  rule  is  plain, 
unequivocal,  and  positive,  and  is  decisive  of  this  case.  It  limits  the  juris- 
diction of  a  justice,  when  a  defendant  fails  to  appear,  to  the  amount  indorsed 
upon  the  copy  of  the  summons,  and  prohibits  a  judgment  for  any  larger  sum. 
Any  judgment  rendered  in  excess  thereof  is  beyond  the  power  given  to  the 
justice  by  the  statute,  and  in  opposition  to  its  unmistakable  terms,  and  there- 
fore void.  Many  words  could  not  make  the  statute  plainer,  nor. its  applica- 
tion to  this  case  more  manifest.  The  plaintiff  had  already  paid  the  entire 
sum  for  which  the  justice  had  jurisdiction  to  enter  judgment,  and  it  follows 
that  he  was  entitled  in  this  action  to  an  injunction  restraining  the  plaintiff 
in  the  justice  court  from  attempting  to  collect  any  further  amount  upon  that 
judgment.    Werecommend  thatthejudgmentof  the  district  court  be  revei-sed. 

Per  Curiam.    It  is  so  ordered;  all  the  justices  concurring. 
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Denver  &  B.  G.  Ry.  Co.  v.  Crawford. 

(Supreme  Court  of  Colorado.    November  16, 1888.) 

Qui  Tam  and  Penal  Actions — ^Repeal— Pending  Actions. 

Gen.  St.  Colo.  c.  98,  §  15,  provided  that  a  railroad  company  should  file  with  the 
county  clerk  notice  of  a  station,  at  which  a  book  should  be  kept  for  entering  a  de- 
scription of  animals  killed,  under  a  penalty  of  double  damages  for  any  stock  killed. 
Act  March  81, 1885,  (Sess.  Laws,  838,)  amended  the  statute,  omitting  the  section  re- 
quiring notice.  Held,  that  the  omitted  section  was  repealed,  and  that,  the  statute 
being  penal,  a  judgment  for  double  damages  for  failure  to  file  such  notice,  in  a  case 
pending  on  appea;L  at  the  time  of  the  repeal  must  be  reversed,  and  the  suit  dismissed. 
Seck.  C.  J.,  dissenting: 

Commissioners'  decision.    Appeal  from  district  court,  Chaffee  county. 

Action  by  J-  E.  Crawford  against  the  Denver  &  Rio  Grande  Railway  Com- 
pany to  recover  double  damages  for  the  killing  of  a  mare.  Plaintiff  obtained 
judgment  below,  and  defendant  appeals. 

B,  O.  Woloott  and  J,  M,  WaldroUf  for  appellant.  H.  W,  Hohson  and  M,  G. 
Cage^  for  appellee. 

Rising,  C.  This  action  was  brought  under  the  provisions  of  section  15,  c. 
93,  Gen.  St.  1888,  to  recover  twice  the  value  of  a  certain  bay  mare,  which  the 
plaintiff  alleged  wasfatally  injured  and  killed  by  the  defendant,  while  engaged 
in  operating  its  railroad  in  Chaffee  county.  An  issue  was  also  made  upon  a 
cause  of  action  authorized  by  section  14  of  said  chapter,  but  the  evidence  ad- 
mitted is  wholly  insufficient  to  justify  a  recovery  tht»reunder.  That  portion 
of  said  section  15,  upon  which  the  action  is  based,  reads  as  follows:  "Every 
railroad  company  shall  keep  a  book  at  some  station  in  each  county  through 
which  their  road  runs,  to  be  designated  by  the  company,  and  a  notice  of  the 
station  so  designated  shall  be  tiled  with  the  county  clerks  of  the  counties  in 
which  such  stations  are  located;  and  it  is  hereby  made  a  duty  of  the  said  com- 
pany to  cause  to  be  entered  in  said  book,  within  fifteen  days  after  the  killing 
of  any  animal,  a  description,  as  nearly  as  may  be,  of  such  animal,  its  color, 
age,  marks,  and  brands,  and  shall  keep  said  book  subject  to  the  inspection  of 
persons  claiming  to  have  had  animals  killed.  Should  any  company  fail  to 
keep  said  book,  or  to  file  such  notice  in  the  manner  herein  provided,  or  to  en- 
ter therein  such  description  of  any  animal  killed,  for  a  period  of  fifteen  days 
thereafter,  such  company  shall  be  liable  to  the  owner  of  such  animal  to  an 
amount  twice  the  full  value  thereof."  The  plaintiff,  in  his  complaint,  alleged 
the  killing  of  the  mare  by  the  defendant;  the  value;  his  ownership;  and  tliat 
she  was  killed  without  his  fault;  and  further  alleged  that  defendant  had  failed 
to  file  with  the  county  clerk  of  said  Chaffee  county  a  notice  of  the  station  on 
its  railroad  in  said  county,  to  be  designated  by  the  defendant  as  the  place 
where  the  book  provided  for  in  said  section  15  should  be  kept.  The  plaintiff 
obtained  judgment  for  twice  the  value  of  the  animal  killed,  as  found  by  the 
jury. 

Before  entering  upon  the  discussion  of  the  other  errors  assigned,  under  the 
fourteenth  assignment  appellant  makes  and  argues  the  point  that  by  the  repeal 
of  the  statute  under  which  the  judgment  was  obtained,  since  the  judgment 
was  obtained  without  any  saving  clause  as  to  pending  actions,  the  plaintiff's 
remedy,  and  all  proceedings  in  the  action  under  said  statute,  fell.  By  an  act 
approved  March  31,  1885,  (Sess.  Laws,  338,)  said  section  15  was  amended  so 
as  to  read  as  set  forth  in  said  act;  and  in  said  amended  section  the  provision 
of  the  section  amended,  requiring  every  railroad  company  to  file  with  the 
county  clerks  of  the  counties  through  which  their  roads  runs  a  notice  of  the 
station  designated  by  the  company  as  the  one  where  the  book  mentioned  in 
said  section  would  be  kept,  was  omitted.  We  think  it  must  be  considered 
that  this  provision  was  repealed  by  the  failure  to  re-enact  it  in  the  amended 
section.  It  is  claimed  by  appellant  that  the  provision  repealed  was  a  penal 
v.  19p.no.  19— 43 
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statute,  and  therefore  appellee  did  not  obtain  any  vested  rights  unaer  the  pro- 
ceedings had;  while  it  is  contended  by  appellee  that  the  provision  repealed  is 
not  a  penal  statute,  but  that,  the  pennl  clause  of  the  old  section  having  been 
re-enacted  in  the  amended  section,  it  was  not  repealed,  and  that,  under  any 
view  of  the  case,  appellee  had  obtained  vested  rights  under  said  section  15,  by 
reason  of  his  judgment,  which  could  not  be  affected  by  the  act  of  1885.  The 
matter  repealed  was  the  right  to  recover  twice  the  full  value  of  the  animal 
killed  upon  failure  of  the  company  to  file  the  notice  required,  and  the  statute 
giving  such  right  was  in  its  nature  penal.  Gregory  v.  Bank,  3  Colo.  ^2- 
834;  Railroad  Co,  v.  Attstin,  21  Mich.  390-408;  Railroad  Co.  v.  Kinney,  8 
Ind.  402.  Appellee  has  not  such  a  vested  right,  under  the  judgment  recov- 
ered by  him,  that  he  cannot  be  divested  of  it  by  a  repeal  of  the  statute  upon 
which  the  recovery  is  based.  In  Gregoi-y  v.  Bank,  3  Colo.  332-336,  it  is  said 
that  "there  is  no  such  thing  as  a  vested  interest  in  an  unenforced  penalty." 
This  expression  covers  the  whole  ground  of  this  case.  The  obtaining  of  a 
judgment  for  a  penalty  does  not  enforce  such  penalty,  but  the  penalty  must 
be  enforced  by  the  execution  of  the  judgment.  The  giving  of  a  bond  upon 
appeal  suspends -the  judgment  for  all  purposes  pending  appefil.  Glenn  v. 
Brush,  Id.  26-35.  The  effect  of  the  repeal  of  a  statute,  pending  an  appeal 
from  a  judgment  based  upon  such  statute,  has  been  held  to  necessitate  a  re- 
versal of  the  judgment,  and  a  dismissal  of  the  action ;  the  court  saying:  "  When 
such  a  statute  is  repealed,  it  ends  all  tlie  litigation  under  it,  and,  if  the  judg- 
ment is  not  final,  that  is,  if  the  action  seeking  to  recover  the  penalty  is  not 
finally  disposed  of,  the  right  to  the  penalty  depending  on  the  alTirmance  or  re- 
versal of  the  judgment,  and  the  repeal  is  brought  to  the  knowledge  of  the 
court,  it  must  necessarily  result  in  a  dismissal  of  the  action."  SpeckertY. 
City  of  Louisville,  78  Ky.  287;  Mulkey  v.  State,  16  Tex.  App.  53;  Fitze  v. 
State,  13  Tex.  App.  372;  Pinckard  v.  State,  Id.  373.  By  reason  of  the  views 
herein  expressed  in  relation  to  the  effect  of  the  repeal  of  the  statute  upon 
which  one  of  the  issues  in  this  action  is  based,  the  consideration  of  the  other 
errors  assigned  becomes  unnecessary.    The  judgment  should  be  reversed. 

De  France  and  Stallcup,  CC,  concur. 

Per  Curiam.    For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment of  the  court  below  is  reversed. 

Beck,  C.  J^  dissenting. 

(U  Colo.  591) 

Hughes  v,  McCoy. 
{Supreme  Cov/rt  of  Colorado.    October  26, 1888.) 
1.  PBAonoB  IN  Civiii  Cases — Reinstatement  of  Cause — Necessity  op  Notice. 

UnderCodeCivilProcColo.  8  78,  providing  that  "the  court  may,  ♦  *  ♦  after 
notice  to  the  adverse  party,  allow  upon  such  temiB  as  may  be  just  an  amendment 
to  any  pleading,  ♦  *  *  and  may,  upon  such  terms  as  may  be  just,  and  upon  pay- 
ment of  the  costs,  relieve  a  party,  or  his  legal  representative,  from  a  judgment, 
*  *  *  and  the  court  or  judge  at  chambers  in  vacation  may  grant  the  relief,  upon 
application  made,  within  a  reasonable  time;"  and  sections  897,  S9S,  defining  an  ap- 
plication for  an  order  as  a  motion,  and  requiring  written  notices  of  motions  to  be 
made  in  all  cases  except  those  made  during  the  progress  of  the  trial,  an  order  rein- 
stating a  cause  made  and  entered  by  a  judge  in  vacation  without  notice  to  the  ad- 
verse party  is  unwarranted. 
8.  Judge— Liability  for  Erroneous  Order. 

Where  a  judge  acting  in  a  matter  within  his  jurisdiction  enters  such  order  with- 
out notice  he  is  not  liable  to  the  party  aggrieved  thereby,  though  the  act  was  in 
excess  of  his  jurisdiction. 

Commissioners'  decision.    Error  to  district  court,  Arapahoe  countj. 
The  plaintiff  here  was  plaintiff  below,  and  filed  his  complaint  March  ?, 
1884,  alleging  that  the  said  defendant  was  judge  of  the  county  court  of  Clear 
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Creek  county  from  January,  1877,  to  January,  1881,  and  during  all  that  time 
was  ex  officio  clerk  of  said  court,  and  accordingly  acted.  That  on  September 
15,  1877,  one  Beighley  duly  recovered  a  judgment  against  one  Cummings  be- 
fore a  justice  of  the  peace  of  said  county  of  Clear  Creek  for  the  sum  of  $206.55 ; 
from  which  Cummings  appealed  to  said  county  court,  and  duly  filed  his  bond 
therefor  with  the  said  justice.  On  December  9, 1878,  the  said  Cummings  hav- 
ing failed  to  file  a  transcript,  and  have  said  case  docketed  in  the  said  county 
court,  said  Beighley  advanced  the  docket  fee  in  said  county  court,  und  caused 
the  said  transcript  of  said  case  from  the  said  justice's  docket  to  be  filed,  and 
the  case  to  be  entered  on  the  docket  of  the  said  county  court;  whereupon  the 
said  county  court  entered  a  rule  against  the  said  Cummings  that  he  refund 
the  said  docket  fee  so  advanced  on  or  before  December  16, 1878.  That  notice 
of  the  rule  was  duly  given  to  said  Cummings.  That  said  Cummings  failed 
to  comply  therewith;  whereupon  the  said  appeal  was  duly  and  regularly  dis- 
missed by  said  court .  After  which  procedendo  duly  issued  in  the  case.  There- 
after the  said  Beighley  assigned  and  transferred  said  judgment  for  value  to 
the  said  plaintiff,  which  said  assignment  was  in  writing,  and  was  entered  on 
the  docket  of  the  said  justice.  That  said  Cummings,  as  well  as  his  counsel, 
had  actual  knowledge  of  said  .assignment.  That  afterwards,  on  December 
28, 1878,  an  execution  was  duly  issued  by  the  said  justice  upon  said  judgment 
and  duly  delivered  to  the  constable,  and  was  afterwards  by  him  returned  un- 
satisfied, for  the  want  of  property  upon  which  to  levy.  That  afterwards,  on 
January  4,  1879,  the  said  plaintiff  commenced  an  action  in  the  district  court 
of  said  county  of  Clear  Creek  upon  the  said  appeal-bond  of  the  said  Cummings, 
and  upon  January  6,  1879,  the  obligors  thereon  were  duly  served  with  sum- 
mons therein.  That  at  that  time  there  was  no  defense  to  the  said  action. 
That  said  obligors,  their  counsel,  and  the  said  defendant,  county  judge  afore- 
said, contriving,  colluding,  consorting,  and  conspiring  how  they  could  make 
and  set  up  a  defense  in  said  action  in  the  district  court,-  combine<l  and  con- 
federated and  in  tending- to  cheat  and  injure  the  said  plaintiff  as  assignee  of  the 
said  judgment  as  aforesaid,  did  collusively,  corruptly,  maliciously,  and  op- 
pressively agree  among  themselves  to  reinstate  the  said  case  of  Beighley  v. 
Cummings  in  the  said  county  court.  That  in  pursuance  of  the  said  object 
the  said  defendant,  as  county  judge  aforesaid,  on  the  night  of  January  13, 
1879,  after  the  close  of  the  term  at  which  the  said  judgment  of  dismissal  had 
been  entered  and  given,  on  the  application  of  the  said  Cummings,  made  and 
entered  of  record  an  order  as  follows,  to- wit: 

"State  of  Colorado,  Clear  Creek  County. 
^^ Henry  Beighley  v^,  Owen  Cummings.    (Appeal.) 

"Now,  at  this  day,  the  above-ent.tled  cause  coming  on  to  be  heard,  upon 
the  petition  of  the  defendant,  addressed  to  the  judge  of  said  court,  at  cham- 
bers, praying  for  the  reinstating  of  the  above-entitled  cause,  which  was* dis- 
missed at  the  last  term  of  this  court  by  reason  of  the  defendant's  failure  to 
comply  with  a  rule  of  the  court  to  pay  the  costs  of  the  appeal,  etc.,  and  the 
judge  at  chambers,  being  fully  advised  in  the  premises,  from  affidavits  filed, 
and  after  hearing  arguments  of  counsel,  etc.,  it  is  ordered  that  said  cause  be 
reinstated;  that  the  order  dismissing  said  appeal  beset  aside;  and  that  the 
writ  ot  procedendo  issued  by  said  county  court  in  said  cause  to  the  justice  of 
the  peace,  from  which  appeal  was  taken,  be,  and  the  same  is  hereby,  recalled 
and  annulled,  and  that  said  cause  be  reinstated  upon  the  trial  docket  in  all  re- 
spects as  if  said  appeal  had  not  been  dismissed.  And  it  is  further  ordered 
that  the  defendant  comply  with  the  originiU  rule  against  him  to  pay  costs  of 
appeal,  and  pay  the  costs  of  this  proceeding.  Given  under  my  hand  this  13th 
day  of  January,  A.  D.  1879. 

"John  C.  McCoy,  Judge  of  County  Court." 

That  at  said  time  all  the  said  parties  had  actual  knowledge  of  the  transfer 
of  said  judgment  to  the  plaintiff;  that  said  proceedings  were  had,  and  sai^ 
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order  made  and  entered  without  notice  or  knowledge  to  the  said  Beighley  or 
the  plaintiff,  and  without  appearance  by  or  for  them,  or  either  of  tliera;  that 
said  defendant  solicited  a  member  of  the  bar  of  his  court  to  appear  in  the  said 
proceeding  on  behalt  of  the  said  Beighlev,  who  refused  so  to  do;  that  on  Jan- 
uary 17,  1879,  answer  was  filed  in  said'  action  pending  in  the  said  district 
court,  setting  up  the  said  order,  and  alleging  that  said  action  was  undeter- 
mined and  still  pending  in  the  county  court,  and  consequently  no  liability  on 
the  bond  sued  on;  that  this  was  the  only  defense  set  forth  in  said  answer; 
that  the  plaintiff  replied  to  said  defense,  and  alleged  therein  the  want  of  no- 
tice and  jurisdiction  of  the  said  judge  in  the  premises  to  make  or  enter  said 
order;  but,  nevertheless,  the  said  defense  was  held  sufficient;  that  the  obli- 
gors on  said  appeal>bond  in  the  mean  time  became  insolvent,  sOthat  the  plain- 
tiff is  unable  to  recover  upon  said  bond;  that  by  said  proceedings  he  was 
defeated  in  his  remedy  in  the  premises.  To  this  complaint  the  defendant  de- 
murred generally,  and  the  said  demurrer  was  sustained,  and  judgment  accord- 
ingly given  for  the  defendant;  and  the  plaintiff  seeks  reversal  here  on  writ  of 
error. 

Wm.  T,  ffughes,  for  plaintiff  in  error.  Decker  &  Yonley  and  Wells,  Macon 
d:  McNeil,  for  defendant  in  error. 

Stallcup,  C,  (after  utating  the  facts  as  above,)  Does  the  complaint  show 
a  right  of  acti^m  in  the  plaintiff  against  the  defendant?  By  section  78  of  the 
Code  of  1883  it  is  provided  that  "the  court  may  likewise,  upon  affidavit,  show- 
ing good  cause  therefor,  after  notice  to  the  adverse  party,  allow  upon  such 
terms  as  may  be  just,  an  amendment  to  any  pleading  or  proceeding  in  any 
other  particular,  (\nd  may  upon  like  terms  allow  an  answer  to  be  made  after 
the  lime  limited  by  this  act,  and  may  upon  such  terms  as  may  be  just,  and 
upon  payment  of  the  costs,  relieve  a  party,  or  his  legal  lepreseniatives,  from 
a  judgment,  order,  or  other  proceeding  taken  against  him  through  mistake, 
Inadvertence,  surprise,  or  excusable  neglect;  and  when,  for  any  cause  satis- 
factory to  the  rourt  or  the'  judge  at  chambers,  the  party  aggrieved  has  been 
unable  to  apply  for  the  relief  sought,  during  the  term  at  which  such  judg- 
ment, order,  or  proceeding  complained  of  was  taken,  the  court  or  judge  at 
chambers  in  vacation  may  grant  the  relief  upon  application  made  within  a 
reasonable  time,  not  exceeding  five  months  after  the  adjournment  of  the  term." 
By  section  49  it  is  provided  that  "from  tlie  time  of  the  service  of  the  summons 
in  a  civil  action  the  court  shall  be  deemed  to  have  acquired  jurisdiction,  and 
to  liave  control  of  all  subsequent  proceedings.  A  voluntary  appearance  of  a 
defendant  shall  be  equivalent  to  personal  service  of  the  summons  upon  him." 
By  section  397  it  is  provided  that  "every  direction  of  a  court  or  judge  made  or 
entered  in  writing,  and  not  included  in  a  judgment,  is  denominateti  an  order. 
An  application  for  an  order  is  a  motion.".  And  by  section  398  it  is  provided 
that  "motions  shall  be  made  in  the  county  in  which  the  action  is  brought,  or, 
if  at  chambers,  in  any  county  in  the  same  district.  Written  notices  of  mo- 
tions shall  be  required  in  all  cases  except  those  made  during  the  progress  of  a 
trial."  The  authority  vested  in  the  judge  to  grant  relief  from  judgments 
after  the  term  is  found  in  said  section  78.  It  will  be  seem  that  the  language 
of  this  section  is  peculiar  in  specifically  referring  to  notice  as  a  prerequisite 
in  allowing  amendments,  etc.,  and  in  not  referring  to  notice  as  a  prerequisite 
in  granting  relief  from  judgments,  and  by  this  the  judge  may  have  been  mis- 
led. The  judge,  having  proceeded  to  grant  the  relief  without  notice,  doubt- 
less determined  as  judge  that  notice  was  not  necessary  to  warrant  his  action 
in  the  premises.  In  such  determination  the  judge  misinterpreted  the  law,  and 
the  Older  made  and  entered  by  him  in  the  premises  was  unwarranted.  Lane 
v.  Wheless,  46  Miss.  666;  Hettrick  v  Wilson,  12  Ohio  St.  138;  Nuckolh  v. 
Irwin,  2  Neb.  66;  Mtilcey  v.  Carpenter,  78  111.  586;  Oruner  v.  Moore,  6  Colo. 
527;  Hughes  v.  Cumminys,  7  Colo.  141,  2  Pac.  Bep.  289.    As  to  whether  tJie 
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judge's  acts  under  the  said  provisions  of  our  Code  were  simply  erroneous,  or 
ivere  in  excess  of  his  jurisdictibn,  we  need  not,  and  therefore  do  not,  deter- 
mine. It  is  evident  thdt  he  was  acting  as  judge  in  the  premises,  and  by  virtue 
of  the  statute  mentioned  was  so  acting  in  a  subject-matter  of  which  he  had 
jurisdiction.  According  to  the  weight  of  authority  such  judge  so  acting  is 
not  liable  to  the  party  aggrieved  thereby,  even  if  the  acts  so  done  were  in  ex- 
cess of  his  jurisdiction,  as  excess  of  jurisdiction  is  distinguished  from  entire 
want  thereof.  Lange  v.  Benedict,  73  N.  Y  12;  Bradley  v.  Fisher,  13  Wall. 
335,  351,  352;  Cooley,  Torts,  419.  In  Mr.  CJooley's  worlc  on  Torts,  where  the 
subject  of  immunity  of  judicial  officers  from  private  suits  is  treated,  the  law 
is  stated  as  follows;  "Whenever,  therefore,  the  state  confers  judicial  powers 
upon  an  individual  it  confers  them  with  full  immunity  from  private  suits. 
In  etl'ect,  the  state  says  to  the  officer  that  these  duties  are  confided  to  his  judg* 
ment;  that  lie  is  to  exeYcise  his  judgment  fully,  freely,  and  without  favor,  and 
he  may  exercise  it  without  fear;  that  the  duties  concern  individuals,  but  they 
concern  more  especially  the  welfare  of  the  ^tate,  and  the  peace  and  Iiappiness 
of  society;  that,  if  he  shall  fail  in  a  faithful  discharge  of  them,  he  shall  be 
called  to  account  as  a  criminal;  but  that  in  order  that  he  may  not  be  annoj'ed, 
disturbed,  and  impeded  in  the  performance  of  these  high  functions,  a  dissatis- 
fied individual  shall  not  be  suffered  to  call  in  question  iiis  official  action  in  a 
suit  for  damages.  This  is  what  the  state,  speaking  by  the  mouth  of  the  com- 
mon law,  says  to  the  judicial  officer."  And  in  the  case  of  Bradley  v.  Fislier, 
supra.  Justice  Field,  in  delivering  the  opinion  of  the  court,  uses  the  follow- 
ing language:  "The  principle,  therefore,  which  exempts  judges  of  courts  of 
superior  or  general  authority  from  liability  in  a  civil  action  for  acts  done  by 
them  in  the  exercise  of  their  judicial  functions,  obtains  in  all  countries  where 
tiiere  is  any  well-ordered  system  of  jurisprudence.  It  has  been  the  settled  doc- 
trine of  the  English  courts  for  many  centuries,  and  has  never  been  denied, 
that  we  are  aware  of,  in  the  courts  of  this  country.  It  has,  as  Chancellor 
Kent  observes,  *  a  deep  root  in  the  common  law.*"  It  has  been  determined 
by  this  court  that  our  county  courts  are  courts  of  superior  or  general  author- 
ity. Hughes  v.  Cummings,  7  Colo.  141,  2  Pac.  Re]).  289.  In  the  complaint 
in  this  case  it  will  be  observed  that  tlie  judge  is  charged  with  having  acted 
maliciously  and  corruptly  in  the  premises.  The  decided  weight  of  authority, 
as  well  as  the  better  reasoning,  sustain  the  proposition  that  the  motives  with 
which  he  acted  cannot  be  so  ciilled  in  question.  And  in  the  said  opinion  just 
quoted  from  the  law  is  declared  upon  this  particular  point  as  follows:  "Nor 
can  this  exemptiou  from  civil  liability  be  affected  by  the  motives  with  which 
their  judicial  acts  are  performed.  The  purity  of  their  motives  cannot  in  this 
way  be  the  subject  of  judicial  inquiry."  The  court  was  right  in  sustaining 
the  demurrer  to  the  complaint.     The  judgment  should  be  affirmed. 

Dk  France,  C,  concurs  in  the  conclusion.    Bising,  C,  dissenting. 

Per  Curiam.    For  the  reasons  assigned  in  the  foregoing  opinion  the  judg- 
ment of  the  court  below  is  affirmed. 


(20   Nev.   209) 

State  v.  Espinozei.    (No.  1,290.) 
{Supreme  Court  of  Nevada.    November  23, 1888.) 

1.  Larceny— EJvidexce—Wbight. 

Where  on  a  trial  for  larceny  direct  evidence  was  given  of  the  defendant's  posses- 
sion of  the  stolen  horse  in  an  adjoining  county,  and  circumstantial  evidence  of  his 
taking  the  same  in  the  county  where  the  case  was  tried,  a  verdict  of  guilty  was 
warranted. 

2.  Ckiminal  Law— Evidence— Chabacter. 

Where  evidence  was  introduced  of  defendant's  bad  character  while  residing  near 
the  place  of  trial,  in  order  to  strengthen  the  case  other  evidence  was  admissible  as 
to  his  character  while  residing  in  a  neighboring  state  L5  years  before. 
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8.  Larcent—Btidenob. 

A  telegram  offering  horses  for  sale,  sent  by  defendant  shortly  after  leaving  the 
place  where  the  larceny  was  committed,  is  admissiblfi  as  tending  to  prove  a  desire 
to  speedily  dispose  of  property  and  flee. 

4.  Same— Instructions— Possession  op  Stolen  Propertt. 

An  instruction  that  in  order  to  convict  the  jury  must  believe  beyond  a  reasonable 
doubt  that  the  animal  was  taken  by  the  defendant  in  the  county  of  trial,  and  must 
draw  no  inference  of  his  guilt  from  the  fact  that  they  believed  he  had  the  animal 
in  another  county,  was  properly  refused. 

5.  Same. 

An  instruction  that  the  accused  is  bound  to  explain  the  possession  of  stolen  prop- 
erty, in  order  to  remove  its  effect  upon  the  jury,  is  not  erroneous.^ 
A.  Criminal  Law— Instructions. 

Where  there  was  no  evideuce  of  defendant's  knowledge  that  another  had  com- 
mitted the  larceny,  an  instruction  that  such  knowledge  was  not  a  circumstance 
from  which  the  conclusion  of  guilt  could  be  drawn  was  properly  refused. 

Appeal  from  district  court.  Lander  county;  R.  B.  Biqelow,  Judge. 
D,  C  McKenney  and  D.  S.  Truman,  for  appellant.    The  Attorney  Gen- 
eral, for  the  State. 

Belknap,  J.  Defendant  was  convicted  of  the  larceny  of  a  horse.  He  ap- 
peals from  the  judgment,  and  from  an  order  overruling  a  motion  for  a  new 
trial. 

1.  The  first  assignment  of  error  is  that  the  verdict  is  contrary  to  the  evi- 
dence. The  only  point  necessary  to  consider  under  this  head  relates  to  the 
suflBciency  of  the  evidence  torching  the  venire, — the  question  being  whether 
the  larceny  was  committed  in  Lander  county,  as  alleged  in  the  indictment,  or 
in  an  adjoining  county.  Witnesses  introduced  by  the  prosecution  testified  to 
defendant's  possession  of  the  stolen  horse  in  a  ntiighboring  county,  but  the 
evidence  was  circumstantial  as  to  the  taking  in  Lander  county.  The  evidence 
was  that  the  stolen  animal— a  colt — was  accustomed  to  range  in  the  immedi- 
ate vicinity  of  the  place  in  Lander  county  where  it  had  been  raised  and  was 
owned;  that  he  was  always  gentle,  never  more  than  a  mile  from  his  owner's 
home,  and  could  be  found  at  any  time  in  an  hour's  search.  This  evidence 
tended  to  prove  that  the  animal  was  upon  his  accustomed  range  at  the  time  of 
the  larceny.  It  is  urged  that  he  may  have  strayed  into  the  adjoining  county 
of  Eureka.  This  is  possible;  but  the  probability  of  his  having  done  so  is  not 
shown  by  any  evidence  touching  the  proximity  of  the  Eureka  county  line  to 
the  locality  where  the  animal  ranged,  or  his  propensity  to  stray.  But,  in  any 
event,  the  issue  upon  this  point  was  submitted  with  instructions  favorable  to 
defendant,  and  the  jury  was  warranted  in  finding  that  the  crime  was  com- 
mitted in  Lander  county. 

2.  Exceptions  were  taken  to  the  orders  of  the  court  in  admitting  evidence. 
One  of  these  was  the  admission  of  the  testimony  of  a  witness  ujion  the  part 
of  the  state  as  to  the  character  defendant  had  at  Santa  CLara,  in  the  state 
of  California,  some  fifteen  years  ago,  when  he  resided  there.  Testimony  had 
been  introduced  tending  to  prove  bad  character  in  defendant  in  the  neighbor- 
hood in  which  he  resided  at  the  time  of  the  trial,  and  the  objected  testimony 
was  ofl'ered  and  allowed  for  the  purpose  of  strengthening  the  case.  The  tes- 
timony was  correctly  admitted.  In  Mitchell  v.  Com.,  78  Ky.  221,  testimony 
tending  to  impeach  a  witness  by  proving  his  character  two  years  prior  was 
rejected  because  there  was  no  proof  that  his  character  was  then  bad,  although 
he  was  then  residing  in  the  same  community  in  which  he  resided  at  the  time 
in  reference  to  which  the  witness  was  called  to  testify.  The  court  said:  "In 
order  to  impciich  a  witness  the  evidence  of  bad  character  should  be  directed  to 

*  Respecting  the  presumption  of  guilt  arising  from  the  possession  of  recently  stolen 

Sroperty,  and  the  necessity  of  defendant's  explaining  such  possession,  see  Young  v. 
tate,  (Fla.)  8  South.  Rep.  »S1,  and  note ;  Wynn  v.  State,  (Ga.)  7  S.  E.  Rep.  689,  and  note; 
Matlock  V.  State,  (Tex.)  8  S.  W,  Rep.  818,  and  note;  Brooken  v.  State,  (Tex.)  9  S.  W. 
Rep.  735. 
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the  time  of  trial,  and  to  this  end,  under  proper  circumstances,  evidence  of 
previous  bad  character  is  competent.  While  the  evidence  of  bad  character  at 
a  time  previous  may  tend  to  show  the  character  of  the  witness  at  the  present, 
it  should  be  admitted  with  some  caution.  When  the  witness  has  a  permanent 
and  long-continued  residence  in  the  community  in  which  it  is  attempted  to 
impeach  him,  the  evidence  of  bad  character  at  a  time  long  anterior  should  not 
be  admitted  until  a  basis  is  laid  by  other  proof  tending  to  show  that  the  char- 
acter is  then  bad."  In  People  v.  AhhoU  19  Wend.  200,  it  is  said:  "The  char- 
acter of  the  prosecutrix  for  truth  and  veracity  had  already  been  slightly  im- 
peached, when  it  was  proposed  to  follow  that  out  by  showing  that  it  was  also 
bad  several  years  before.  The  inquiry  is  not  in  its  nature  limited  as  to  time. 
The  char.'icter  of  the  habitual  liar  or  perjurer  seven  years  since  would  go  at 
least  to  fortify  the  testimony  which  should  now  tix  the  same  character  to  the 
same  person.  Witnesses  m'ust  speak  on  this  subject  in  the  past  tnnse.  Char- 
acter cannot  be  brought  into  court  and  shown  to  them  at  the  moment  of  trial. 
A  loug-established  character  for  good  or  for  evil  is  always  more  striking  and 
more  to  be  relied  on  than  that  of  a  day,  a  month,  or  a  year."  The  other  excep- 
tion was  to  the  introduction  of  a  copy  of  a  telegraphic  message  sent  by  defendant 
from  Beowawe  to  John  Pollock,  at  Austin,  and  reading  as  follows:  "Do  you 
want  my  horses,  price  I  gave  you.  Answer."  It  appears  that  defendant, 
learning  that  the  Lander  county  authorities  were  investigating  the  larceny, 
collected  money  due  him  from  his  employer,  and  left  ostensibly  for  Eureka. 
He  rode  to  a  station  on  the  railroad  leading  from  Palisade  to  Eureka,  where 
he  took  the  cars  leading  in  the  opposite  direction  and  went  to  Palisade,  and 
thence  by  the  Central  Pacific  Railroad  to  Beowawe,  when  he  sent  the  message. 
The  message  was  offend  as  tending,  in  connection  with  the  other  circum- 
stances, to  show  preparation  for  flight,  and  was  clearly  admissible.  Its  terms 
import  a  previous  offer  to  sell  defendant's  horses,  and  the  renewal  of  the  offer 
by  telegram  under  the  circumstances  tended  to  prove  a  desire  to  speedily  dis- 
pose of  property,  and  flee. 

3.  The  remaining  exceptions  are  based  upon  the  refusal  of  the  court  to  give 
certain  instructions  asked  for  by  defendant,  and  numbered,  respectively,  2, 3, 
4,  5,  7,  10,  and  12.  No.  2  is  as  follows:  "The  jury  is  instructed  that  before 
they  can  convict  the  defendant  of  the  crime  charged  in  the  indictment  yi^u 
must  first  be  satisfied  beyond  a  reasonable  doubt  that  the  animal  mentioned 
in  the  indictment  was  taken  and  stolen  by  the  defendant  in  Lander  county; 
and  you  can  draw  no  inference  of  guilt  against  the  defendant  should  you  be- 
lieve beyond  a  reasonable  doubt  that  the  defendant  had  such  animal  in  his 
possession  in  Nye  county,  Nevada."  The  prosecution  established  the  larceny 
by  circumstantial  evidence  only.  Recent  possession  of  the  stolen  animal  was 
one  of  the  links  in  the  chain  of  evidence  fastening  the  crime  upon  the  defend- 
ant, and  was  a  fact  proper  for  the  jury  to  consider.  No.  7  is  as  follows; 
"The  jury  is  instructed  that  where  there  is  no  other  evidence  tending  to  ea- 
tablish  the  guilt  of  the  defendant  except  the  fact  of  his  having  the  possession 
of  the  property  stolen,  and  the  jury  believes  that  the  defendant  gives  a  rea- 
sonable account  of  such  possession,  it  is  your  duty  to  acquit  the  defendant." 
The  instruction  was  inapplicable,  because  there  was  other  evidence  tending 
to  establish  defendant's  guilt.  Upon  this  point  the  court  instructed  as  fol- 
lows: "Where  a  stolen  horse  is  found  in  the  possession  of  a  person  accused 
of  the  theft,  the  accused  is  bound  to  explain  the  possession  in  order  to  remove 
its  effect  as  a  circumstance  to  be  considered  by  the  jury  in  connection  with 
other  circumstances  indicative  of  guilt."  No.  10  is  a  request  to  charge  the 
jury  that  knowledge  of  the  defendant  that  another  had  committed  the  larceny 
was  not  of  itself  a  circumstance  from  which  the  conclusion  could  be  drawn 
that  defendant  took  any  part  in  the  commission  of  the  offense.  The  evidence 
contained  in  the  record  nowhere  suggests  a  knowledge  on  the  part  of  defend- 
ant that  some  other  person  committed  the  offense.     The  proposition  was 
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therefore  inapplicable.  Again,  it  was  misleading.  The  jury  was  instructed 
in  the  law  relating  to  principal  and  accessory  on  the  theory  that  some  other 
person  participated  in  the  crime.  If  defendant  acquired  knowledge  of  the 
offense  as  an  accomplice,  according  to  the  theory  of  some  of  the  instructions 
he  would  have  been  equally  guilty  with  the  principal.  We  deem  it  unneces- 
sary to  set  forth  at  length  Nos.  3,  4,  5,  and  12.  The  principles  of  law  upon 
which  instructions  were  asked  by  them  were  fully  covered  by  other  instruc- 
tions given  by  the  court.  The  order  and  judgment  of  the  district  court  are 
affirmed. 


(20   Nev.   214) 

State  ex  reh  Hallock  t>.  Donnelly,  Ck)unty  Treasurer.    (No.  1,288.) 
{Supreme  Court  of  Nevada.    November  23, 1888.) 

1.  Constitutional  Law— Taxation— CJollection— Payment  of  Commission. 

Act  Nev.  March  5, 1886,  %  62,  providing  for  the  payment  of  a  oommiasioD  by  the 
state  of  10  per  cent,  of  all  poll-taxes  coUocted  to  the  county,  does  not  infringe  Const. 
Nev.  art.  2,  §  7,  providing  that  one-half  of  the  poll-taxes  collected  shall  to  paid  to 
the  state  and  one -half  to  the  county;  the  commission  being  an  allowance  for  the  ex- 
penses of  collection,  and  the  state  being  liable  for  its  share. 

3.  Taxation— Collection— Payment  op  Salakies  by  State. 

Act  Nev.  March  11, 1885,  §  21,  providing  that  for  the  services  rendered  under  the 
revenue  act  hy  the  county  officers  the  state  shall  pay  such  proportion  of  their  sal- 
aries as  the  state  tax  bears  to  the  county  tax,  allows  such  payment  in  addition  to 
the  commission  already  given  by  the  act  of  March  6,  and  is  not  repugnant  to  and 
does  not  repeal  the  latter  act;  there  being  no  provision  in  the  former  that  counties 
shall  receive  no  other  compensation  than  is  therein  provided. 

Application  for  mandamus. 

Application  of  Hallock,  at  the  relation  of  the  state,  for  mandamtis  against 
Donnelly,  county  treasurer,  to  compel  defendant  to  pay  a  balance  of  poll-taxes 
into  the  state  treasury. 

The  Attorney  General,  for  relator.     R.  M.  Beatty,  for  respondent. 

Leonard,  C.  J.  Prior  to  respondents*  semi-annual  settlement  with  re- 
lator, June  11,  1888,  the  assessor  of  Eureka  county  collected  138  poll-taxes  of 
$3  each;  in  all  $414.  Of  this  amount  relator  demands  one-half,  $207,  for  the 
state;  while  respondent  claims  that  it  is  his  official  right  and  duty  to  retain 
for  Eureka  county  10  per  cent,  of  the  whole  amount,  to- wit,  $41.40,  and  that 
of  the  balance  the  state  is  entitled  to  receive  one-half,  to-wit,  $186.30.  The 
amount  last  stated  has  been  paid  to  the  state,  and  this  proceedi*ng  is  instituted 
to  compel  respondent  to  pay  into  the  state  treasury  the  balance  claimed  by  re- 
lator, to-wit,  $20.70.  To  sustain  his  claim  respondent  relies  upon  the  statute 
of  March  6,  1885,  which  is  as  follows;  "On  all  moneys  collected  from  per- 
sonal property  tax,  poll-tax,  and  the  tax  on  the  proceeds  of  mines,  by  the  sev- 
eral county  assessors  in  this  state,  there  shall  be  reserved  and  paid  into  the 
county  treasury,  for  the  bene6t  of  the  general  fund  of  theif  respective  coun- 
ties, by  said  county  assessors,  the  following  percentage  commissions:  First, 
on  the  gross  amount  of  collections  from  personal  property  tax.  six  per  cent.; 
second,  on  the  gross  amount  collections  from  poll-tax,  ten  per  cent. ;  third, 
from  the  gross  amount  of  collections  from  the  tax  on  the  proceeds  of  mines, 
three  per  cent."  St,  1885,  p.  62.  Against  respondents*  claim  relator  urg^. 
first,  that  the  part  of  the  statute  quoted  which  allows  counties  to  reserve  10 
per  cent,  of  the  poll-taxes  collected  by  the  assessor  for  the  benefit  of  the  gen- 
eral fund  is  unconstitutional.  The  constitution  provides  that,  of  poll-taxes 
collected  one-half  shall  be  applied  for  state,  and  one-half  for  county  purposes. 
Article  2,  §  7.  Under  this  constitutional  provision  the  state  has  a  half  interest 
in  all  poll-taxes  collected,  but  counties  are  equally  entitled  to  the  other  half. 
There  are  necessarily  expenses  incident  to  collection,  of  which  it  is  just  that 
the  state  should  bear  one-half  and  counties  the  same.  Before  assessors  re- 
ceived salaries  they  were  allowed  10  per  cent,  of  all  poll-taxes  collected  by 
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them;  that  is  to  say,  the  state  paid  10  per  cent,  on  its  moiety  for  collection, 
and  each  counly  did  tlie  same.  It  would  hardly  be  claimed  that  under  the 
fee  system  the  state  failed  to  receive  one-half,  although  10  per  cent,  of  its  por- 
tion "was  then,  as  now,  paid  for  collection.  The  percentage  commission  al- 
lowed lor  collection  was  applied  for  state  purposes,  as  much  as  was  the  90 
per  cent,  actually  paid  into  the  state  treasury.  The  legislature  placed  the  cor- 
rect construction  upon  this  constitutional  provision,  when  it  provided  that 
"of  the  moneys  collected  as  poll-tax,  *  *  *  after  all  the  expenses  of  col- 
lection are  paid,  fifty  per  cent,  shall  be  paid  into  the  county  treasury  for 
county  purposes,  and  the  remaining  fifty  per  cent,  shall  be  paid  in  for  state 
purposes. "  Gen.  St.  §  1128.  It  is  incumbent  upon  the  legislature  to  establish 
the  method  of  coUection,  and  to  fix  the  compensation  therefor.  The  power 
is  with  the  legislature,  and  presumably  it  has  been  and  will  be  properly  ex- 
ercised. 

Admitting  the  constitutionality  of  the  statute  of  March  5,  1885,  it  is  next 
claimed  by  relator  that  under  the  constitution  one-half  of  all  poll-taxes  must 
be  paid  to  the  state,  less  one-halt' the  expenses  of  collection;  that  such  ex- 
penses are  provided  for  and  allowed  by  the  twenty-first  section  of  the  statute 
of  March  11,  1885;  that  the  latter  statute,  being  the  latest,  is  the  controlling 
one,  and  prescribes,  and  was  Intended  to  prescribe,  the  only  compensation  to 
counties  for  the  collection  of  poll-taxes.  In  a  word,  it>  is  claimed  that  the 
statute  of  March  5th,  in  respect  to  compensation  for  the  collection  of  poll- 
taxes  by  the  assessor,  was  repealed  by  the  twenty-first  section  of  the  statute 
of  March  11th,  which  reads  as  follows:  "The  state  of  Nevada  shall  allow  the 
several  counties  herein  named,  for  the  services  rendered  under  the  revenue 
act  by  the  auditor,  assessor,  and  treasurer  of  each  county,  a  sum  which  shall 
be  the  proportion  of  the  state  tax  to  the  whole  tax  levied  by  the  county  on  the 
basis  of  the  salaries  allowed  by  the  act,  including  the  compensations  allowed 
for  deputies  by  the  commissionei-s.  Those  allowances  shall  be  made  at  the 
time  of  the  semi-annual  settlement  provided  by  law,  upon  vouchers  furnished 
the  county  treasurer  by  the  board  of  county  commissioners  of  each  county." 
The  twenty-third  section  repeals  all  acts  and  parts  of  acts  in  conflict  with  said 
act.  Was  the  act  of  March  5th  repealed  by  that  of  March  llth  ?  Certainly  it 
was  not  repealed  in  terms.  If  a  repeal  was  effected  it  was  by  implication, 
and  because  the  later  statute  is  repugnant  to  the  earlier  one.  May  not  both 
stand  together,  and  remain  in  force?  The  statutes  in  question,  having  been 
passed  at  the  same  session,  and  being  in  pari  matena^  the  well-established 
rule  is  that  they  must  be  construed  together  as  one  statute.  Board  v.  Cutler,  6 
Ind.  354;  McMahon  v.  Hailroad  Co.,  5  Port.  (Ind.)  415;  Cain  v.  State,  20  Tex, 
358;  Ranoul  v.  Griffie,  3  Md.  60;  Cannon  v.  Vaughan,  12  Tex.  402;  Qoddard 
v.  Boston^  20  Pick.  410;  Brown  v.  Commissioners, '21  Pa.  St.  42;  U,  8.  v. 
Tynen,  11  Wall.  92;  U.  S.  r.  Claflin,  97  U.  S.  551;  Bowen  v.  Lease,  5  Hill, 
225;  Dodge  v.  Oridley,  10  Ohio,  178.  "If  there  be  two  atfirmative  statutes 
upon  the  same  subject,  the  one  does  not  repeal  the  other,  if  both  may  consist 
together;  and  we  ought  to  seek  for  such  a  construction  as  will  reconcile  them 
together."  Warder  v.  Arell,  2  Wash.  (Va.)  283.  "When  two  statutes  are  so 
flatly  repugnant  that  both  cannot  be  executed,  and  we  are  obliged  to  choose 
between  them,  the  later  is  always  deemed  a  repeal  of  the  earlier.  *  *  * 
But  whenever  two  acts  can  be. made  to  stand  together,  it  is  the  duty  of  the 
judge  to  give  both  of  them  full  effect.  Even  when  they  are  seemingly  repug- 
nant, they  must,  if  possible,  have  such  a  construction  that-one  may  not  be  a 
repeal  of  the  other,  unless  the  later  one  contains  negative  words,  or  the  in- 
tention is  made  manifest  by  some  intelligible  form  of  expression."  Broton 
V.  Commissioners,  21  Pa.  St.  42.  "The  presumption  is  always  against  the 
intention  to  repeal  where  express  terms  are  not  used.  Hence  the  rule,  as  laid 
down  by  Chief  Justice  Marshall,  that  a  repeal  by  implication  ought  not  to 
be  presumed,  unless  from  the  repugnance  of  the  provisions  the  inference  be 
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necessary  and  unavoidable;  ♦  ♦  ♦  and  the  like  rule  by  Judge  Story, 
who,  in  considering  whether  a  later  statute  repeals  a  former  one,  says  that 
the  inquiry  is  whether  it  (tlie  former  statute)  is  repealed  by  necessary  impli- 
cation. We  say,  by  necessary  implication,  for  it  is  not  sufficient  to  establish 
that  subsequent  laws  cover  some,  or  even  all,  of  the  cases  provided  for  by  it; 
for  they  may  be  merely  affirmative,  or  cumulative,  or  auxiliary.  But  there* 
must  be  a  positive  repugnancy  between  the  provisions  of  the  new  laws  and 
those  of  the  old; 'and  even  then,  the  old  law  is  repealed  by  implication  only 
pro  tanto  to  the  extent  of  the  repugnancy."  Hogan  v.  Quigon,  29  Grat.  709. 
And  see  Thorpe  v.  Schooling,  7  Nev.  17. 

In  this  case  there  are  two  affirmative  statutes  allowing  counties  certain 
compensation  for  services  performed  for  the  state  in  carrying  out  the  provis- 
ions of  the  revenue  law.  One  was  passed  six  days  before  the  other.  The  first 
allows  each  county  in  the  state  certain  percentage  commissions  on  all  moneys 
collected  by  the  assessor  upon  personal  property  tax,  poll-tax,  and  the  tax  on 
the  proceeds  of  mines.  The  last  provides  that  "for  the  services  rendered  un- 
der the  revenue  act  by  the  auditor,  assessor,  and  treasurer  of  each  county," 
the  state  shall  pay  such  proportion  of  the  salaries  of  said  officers,  and  of  the 
amounts  allowed  their  deputies,  as  the  state  tax  on  real  and  pereonal  property 
bears  to  the  entire  county  and  state  tax.  That  is  to  say,  if  the  state  tax  is 
90  cents,  and  a  county  tax  $2.10,  making  in  all  S3,  the  state  shall  pay  nine- 
thirtieths  of  the  salaries  of  the  officers  named,  and  the  county  twenty-one 
thirtieths.  If  the  two  statutes  under  consideration  be  construed  as  one  for 
the  purposes  of  this  case, — in  other  words,  if  they  be  construed  as  though  the 
earlier  had  been  embodied  in  the  later, — it  seems  plain  that  the  legislative 
intent  must  have  been  to  allow  counties  the  proportion  of  the  officers*  sala- 
ries mentioned  in  the  last  act,  in  addition  to  the  percentage  commissions  al- 
lowed in  the  first.  Besides,  there  is  no  positive  repugnancy  between  the  two 
acts.  It  is  true,  section  21  provides  that  the  state  sliall  allow  the  counties 
named  in  the  act — of  which  Eureka  is  one — a  certain  sum  "for  the  services 
rendered  under  the  revenue  act  by  the  auditor,  assessor,  and  treasurer;"  and 
it  is  true  that  the  collection  of  poll-taxes  is  required  by  the  revenue  law.  If 
the  language  of  section  21  had  been  that  the  allowance  was  made  "for  serv- 
ices," instead  of  "for  the  services,"  there  would  have  been  no  semblance  of 
repugnancy.  But  it  is  not  declared  for  all  the  services  of  the  auditor,  as- 
sessor, and  treasurer,  or  that  the  counties  shall  receive  no  other  compensa- 
tion for  services  rendered  under  the  revenue  act  for  the  benefit  of  the  state. 
On  the  contrary,  it  is  provided  in  the  first  section  that  the  county  officers, 
whose  compensations  are  fixed  by  the  act,  "shall  receive  the  following  com- 
pensations, which  shall  be  in  full  for  all  services  and  ail  ex  officio  services 
required  by  law."  If  it  was  intended  to  repeal  a  law  passed  six  days  before, 
granting  important  benefits  to  counties,  that  intention  ought  to  have  been, 
and  we  think  would  have  been,  manifested  with  as  much  particularity  and 
certainty  as  was  shown  in'  the  case  of  county  officers.  Commenting  upon  the 
maxim,  leges posterioren  priores  cont?  arias  abrogant,  in  Bank  v.  Com,  10  Pa. 
St.  448,  the  court  said:  "The  maxim  is  subject  to  the  restriction  that  an  an- 
cient statute  will  be  impliedly  repealed  by  a  more  modern  one  only  when  the 
latter  is  couched  in  negative  terms,  or  when  the  matter  is  so  clearly  repug- 
nant that  it  necessarily  implies  a  negative;  for  implied  repeals  are  not  favored 
by  law.  *  ♦  *  Where  both  acts  are  merely  affirmative,  and  the  substance 
such  that  both  may  stand  together,  both  shall  have  a  concurrent  efficacy. 
*  *  *  In  our  case  it  is  to  be  observed  the  posterior  statute  contains  no 
negative  words.  It  ordains  that  the  tax  shall  be  paid  after  May,  1837,  but  it 
does  not  say  it  shall  not  be  paid  before  that  period.  It  is  therefore  not  clearly 
repugnant  with  the  firi  t  act,  which  provides  for  an  earlier  payment,  and  no 
more.  They  are  both  merely  affirmative  laws,  and  may  both  stand  together, 
having  an  operation  during  different  periods."    In  carrying  out  the  provis- 
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ions  of  the  revenue  law,  in  part  for  the  benefit  of  the  state,  counties  are  com- 
pelled to  bear  other  expenses  besides  paying  the  salaries  of  assessors,  auditors, 
and  treasurers.  JIhe  district  attorneys,  county  commissioners,  and  county 
clerks  all  perform*  important  services  for  the  benefit  of  the  state,  for  which  the 
statute  makes  no  specific  allowance.  For  years  before  the  adoption  of  the 
salary  system  the  state  paid  its  proportion  of  the  expenses  attending  the  of- 
fices of  assessor,  auditor,  and  treasurer,  as  fixed  by  the  legislature,  and  in  ad- 
dition, its  proportion  of  the  percentage  commissions  allowed  the  assessor  upon 
poll-taxes,  personal  property  taxes,  aud  the  taxes  on  the  proceeds  of  mines 
collected  by  him,  just  as  it  is  now  required  to  do  under  the  statutes  in  ques- 
tion of  March  5  and  March  11,  1885.  Whether  the  amounts  paid  by  Ihe  state 
under  the  old  system  were  more  or  less  than  those  allowed  under  the  new,  we 
are  unable  to  say,  nor  does  it  matter  for  the  purposes  of  this  opinion.  As  be- 
fore stated,  it  was  the  duty  of  the  legislature  to  adjust  these  matters  equitably 
between  the  state  and  counties,  and  the  presumption  is  that  it  did  so.  It  is 
plain  to  our  minds  that  the  legislature  did  not  intend  to  complete  the  adjust- 
ment by  the  act  of  March  5th,  and  we  cannot  say  that  by  the  act  of  March  11th 
it  intended  to  declare  that  the  entire  compensation  to  counties  for  the  assess- 
ment and  collection  of  the  staters  proportion  of  taxes  from  all  sources,  includ- 
ing poll,  should  be  merely  that  stated  in  section  21  of  the  statute  of  March 
11,  1885.  We  should  be  compelled  to  come  to  the  conclusion  last  stated,  if 
our  opinion  was  that  the  act  of  March  5th  was  repealed  by  that  of  March  11th. 
If  the  latter  act  repealed  any  portion  of  the  former,  it  repealed  the  entire  law. 
Our  opinion  is  that  there  is  no  such  repugnancy  between  the  two  statutes  in 
question,  if  indeed  there  is  any,  as  permits  the  conclr.sion  that  a  repeal  of  the 
earlier  statute  was  effected  or  intended.  There  is  notiiing  to  hinder  the  en- 
forcement of  both.  If  counties  receive  too  much  from  the  state,  the  legisla- 
ture can  correct  the  error.    Mandamus  denied. 


(77  Cal.  892) 

Turner  «.  White  et  ux.     (No.  12,649.) 

(Supreme  Cov/rt  of  California.    November  2S,  1888.) 

QmETiKO  Title— Evidence. 

A  complaint  in  an  action  against  husband  and  wife,  alleging  that  the  husband  was 
the  owner  of  land,  and  conveyed  it  to  his  wife  in  fraud  of  creditors :  that  the  land 
was  afterwards  sold  to  plaintiff  under  execution  against  the  husband;  that  the  con- 
veyance is  a  cloud  on  plaintiff^s  title;  and  that  by  the  continuance  of  the  use  and 
occupation  by  defendants  plaintiff  has  been  deprived  thereof ,— shows  no  cause  of 
action  where  plaintiff  admits  at  the  trial  that  no  conveyance  by  the  husband  to  the 
wife  was  made. 

In  bank.  Appeal  from  superior  court,  Xevada  county;  J.  M.  "Walling, 
Judge. 

In  this  action  by  George  E.  Turner  against  James  White  and  Martha  S. 
White,  to  set  aside  a  deed  as  fraudulent,  and  to  remove  a  cloud  on  title,  and 
for  other  relief,  defendants  had  judgment,  and  plaintiff  appeals. 

TJiomas  Fordt  for  appellant.    Frank  Power,  for  respondent. 

Works,  J.  This  is  the  second  time  this  case  has  been  before  us.  On  the 
former  hearing  it  was  reversed,  on  the  ground  that  the  defendants  had  been 
permitted  in  the  court  below  to  make  proof  of  certain  matters  not  put  in 
issue.  Turner  v.  White,  14  Pac.  Hep.  794.  Upon  a  second  trial  there  was 
judgment  for  the  defendants,  from  which,  and  an  order  denying  him  a  new 
trial,  the  plaintiff  appeals.  The  complaint  is  very  long,  and  was  evidently 
intended  as  one  to  set  aside  a  deed  on  the  ground  that  it  was  made  to  defraud 
creditors.  It  alleges,  in  substance,  that  on  the  12th  day  of  June,  1880,  the 
defendant  James  White  was  the  owner  of  certain  real  estate,  describing  it, 
and  on  said  day  conveyed  the  same  to  his  co-defendant,  who  was  his  wife; 
that  the  conveyance  was  without  consideration,  and  made  to  defraud  credit 
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ors,  which  was  known  to  the  grantee;  that  on  the  1st  day  of  October,  1881, 
said  White  became  indel;)ted  to  plaintiff  in  the  sum  of  651.79;  that  he  sued 
and  recovered  a  judgment  therefor,  caused  execution  to  issqe  and  the  proiierty 
to  be  sold  by  a  constable,  became  himself  the  purchaser,  and  received  a  con- 
stable's deed  therefor.  Tl)e  complaint  further  alleges  "that  said  real  property 
was  subject  to  and  liable  on  execution  for  the  debts  and  obligations  of  defend- 
ant James  White,  who  was  the  owner  thereof;  that,  by  virtue  of  the  deed  of 
conveyance  from  said  constable,  plaintiff  became  seized  of  and  ever  since  has 
been  and  now  is  seized  of  and  the  owner  of  said  premises,  and  entitled  to  the 
possession  thereof;  that  the  said  purported  deed  of  James  White,  conveying 
all  his  property  to  his  wife,  in  no  manner  altered  or  affected  the  title,  status, 
or  condition,  as  against  this  plaintiff,  of  the  property  herein  described  as  pur- 
chased by  plaintiff,  but  that  nevertheless  the  said  conveyance  now  operates 
as  a  cloud  upon  the  plaintiff *s  title  to  the  said  purchased  property."  Thd 
value  of  the  rents  and  profits  of  the  real  estate  is  stated,  of  which  sum  it  is 
alleged  plaintiff  has  been  wrongfully  cleprived  by  the  defendants;  "and,  by  the 
continuance  of  the  use  and  occupation  of  said  premises  by  defendants,  plain- 
tiff has  and  will  be  deprived  of  such  use  and  occupation,  to  his  damage  in  the 
sum  of  $250  in  addition  thereto."  The  prayer  of  the  complaint  is  for  judg- 
ment "that  the  defendant  James  White  was  the  real  owner  of  said  decribed 
premises  at  the  time  of  the  recovery  of  the  judgment  aforesaid,  the  issuing  of 
the  execution,  and  the  sale  and  conveyance  by  said  constable  to  plaintiff,  and 
that  defendant  Martha  S.  White  held  her  purported  title  to  the  same  by  fraud, 
and  in  violation  of  the  plaintiff's  rights;  that  the  said  purported  conveyance 
from  said  James  White  to  his  wife,  so  far  as  it  affects  the  property  purchased 
by  plaintiff,  be  decreed  to  be  fraudulent  and  void,  of  no  legal  force  or  effect; 
and  that  plaintiff  is  the  legal  owner  of  said  premises,  and  entitled  to  tha  pos- 
session thereof;  that  defendants  may  be  decreed  to  make,  execute,  acknowl- 
edge, and  deliver  to  plaintiff  a  deed  of  conveyance  of  all  their  right,  title,  and 
interest  in  and  to  said  premises  described,  and,  if  they  make  default  in  doing 
so  on  a  day  to  be  fixed  by  the  court,  that  some  competent  person  may  be  ap- 
pointed by  this  court  to  do  it  for  them ;  "that  plaintiff  recover  the  sum  of  #5U0 
damages  for  the  withholding  of  said  property,  and  the  loss  of  the  value  of 
the  rents,  issues,  and  profits  thereof;  that  such  general  relief  as  the  nature  of 
the  case  may  require  may  be  awarded,  and  that  plaintiff  also  have  judgment 
for  costs."  The  answer  denied  that  any  deed  of  the  property  in  controversy 
had  been  given  by  White  to  his  wife.  The  opening  of  the  bill  of  exceptions  con- 
taining the  evidence  has  this  recital:  "On  the  second  trial  of  this  cause,  be- 
fore the  offer  of  any  evidence,  the  plaintiff  read  to  the  court  and  filed  with  the 
clerk  a  written  statement,  admitting  as  true  the  allegations  of  defendants* 
answer  that  the  property  in  controversy  was  not  included  in  the  deed  of  June 
12,  1880,  and  never  was  conveyed  by  defendant  James  White  to  his  wife, 
the  otiier  defendant.  The  trial  then  proceeded  as  an  action  to  quiet  title." 
The  alleged  errors  relied  upon  for  a  reversal  relate  to  the  admission  and  ex- 
clusion of  evidence;  and  the  findings  of  the  court,  it  is  claimed,  were  not  sus- 
tained by  the  evidence. 

As  tho  facts  appear  in  this  record,  we  cannot  conceive  of  any  ruling  upon 
the  evidence,  or  any  finding  of  the  court,  that  could  possibly  work  the  plaintiff 
any  injury.  The  one  and  only  allegation  in  the  complaint  that  gave  him  a 
cause  of  action  to  quiet  title  was  that  the  deed  of  June  12, 1880,  had  been  ex- 
ecuted by  White  to  his  wife,  and  was  a  cloud  on  plaintiff's  title.  There  is  no 
general  aJlegation  in  the  complaint  that  either  of  the  defendants  are  claiming 
or  asserting  any  title  or  interest  in  the  property  adverse  to  the  plaintiff.  It 
can  only  be  inferred  that  such  claim  is  made  from  the  alleged  fact  of  the  exe- 
cution of  this  deed.  At  tlie  opening  of  the  trial  the  plaintiff  expressly  admits 
that  no  such  deed  was  ever  executed.  If  so,  there  was  no  cloud  upon  his 
title  to  be  removed,  and  no  evidence  of  any  adverse  claim  on  the  part  of  the 
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defendants.  Treating  the  complaint  as  one  to  set  aside  a  deed  as  f ragdulent» 
thei*e  was  no  deed  to  ^et  aside.  His  complaint  and  this  admission  left  the 
plaintiff  the  owner  of  the  property,  with  no  cause  of  compL>int  against  the 
defendants.  In  other  words,  the  plaintiff  admitted  his  whole  case  away. 
This  being  the  condition  of  the  case,  there  was  absolutely, nothing  left  for  the 
coart  to  try.  Strictly  speaking,  it  may  have  been  error  to  admit  any  evidence, 
but,  tis  we  have  said,  if  it  was  error,  it  was  harmless,  and  could  not  entitle 
the  plaintiff  to  a  reversal  of  the  judgment.  The  judgment  and  order  appealed 
from  are  affirmed. 

We  concur:    Searls,  C.  J. ;  McF arland,  J. ;  Paterson,  J. ;  Sharpstein, 
J.;  Thornton,  J. 


(77  Cal.  897) 

Beeves  d.  Hyde  et  aL    (No.  11,460.) 

(Supreme  Cov/rt  of  California,    November  27, 1888.) 

Public  Lands— Owned  bt  State— Agricultural  Lands. 

Lands  adapted  to  the  growth  of  fruits  are  agricultural  lands,  and  may  be  entered 
as  such,  fruits  being  an  ** ordinary  agricultural  crop,  **  as  that  phrase  Is  used  in 
PoL  Code  Cal.  §  3495,  prescribing  tho  tests  of  Iftnds  which  may  be  entered  as  agri- 
cultural. 

Commissioners'  decision.  Department  1.  Appeal  from  superior  court* 
Lake  county;  Rodney  J.  Hudson,  Judge. 

Action  by  James  M.  Reeves  against  Marcus  D.  Hyde  and  H.  W.  Bice,  to 
determine  the  right  to  purchase  certain  land  from  the  state.  Judgment  for 
plaintiff.  Motion,  for  new  trial  denied,  and  defendants  appeal.  Pol.  Code 
§  3495.  prescribing  the  tests  of  agricultural  land  which  may  be  entered  as 
such,  provides  "that  any  smallest  legal  subdivision  of  school  lands  shall  be 
deemed  suitable  for  cultivation,  if  any  part  not  less  than  one-half  of  its  area 
will,  without  artificial  irrigation,  but  with  or  without  the  clearing  of  timber 
or  other  growth  therefrom,  by  the  ordinary  processes  of  tillage,  produce  ordi- 
nary agricultural  crops  in  average  quantity." 

^.  W,  BritU  (C  E.  Wilson^  of  counsel,)  for  appellants.  H.  W.  Crump ^ 
for  respondent. 

FooTE,  C.  This  action  was  to  determine  a  contest  as  to  which  of  the  par- 
ties to  it  had  tlie  better  right  to  purchase  a  tract  of  320  acres  of  school  land 
from  the  state.  The  cause  was  tried  before  the  court  without  a  jury,  and 
judgment  was  rendered  in  favor  of  the  plaintiff,  from  which,  and  an  order 
denying  a  new  trial,  the  defendants  appeal. 

The  only  point  in  dispute  in  the  court  below  was  as  to  whether  or  not  tho 
land  was  suitable  for  cultivation.  The  court  found  "that  the  land  in  contro- 
versy is  now,  and  was  at  the  time  of  the  filing  of  the  application  of  the  de- 
fendant Hyde  to  purchase  said  land,  and  ever  since  has  been,  suitable  for  cul- 
tivation, and  at  least  one-half  of  every  subdivision  thereof  is  now,  and  was 
at  the  time  of  the  filing  of  said  application  to  purchase  said  land,  and  ever 
since  has  bec-n,  suitable  for  cultivation."  The  defendants  contend  that  the 
evidence  conclusively  shows  that  no  kind  of  crops  could  be  raised  upon  tho 
land,  except  fruits,  and  that  they  are  not  such  "onlinary  agricultural  crops*' 
as  are  meant  in  section  3495  ot  the  Political  Code,  which  prescribes  the  tests 
for  agricultural  lands,  which  may  be  entered  as  such.  They  further  claim 
that  there  is  no  evidence  demonstrating  the  fact  that  one-half  of  each  legal 
subdivision  of  the  lund  was  suitable  for  the  cultivation  of  any  ordinary  agri- 
cultural crop.  Upon  these  points  there  is  an  undoubted  conilict,  yet  there  is 
some  evidence  of  a  persuasive  kind  going  to  show  that  the  land,  in  at  least 
the  proportion  of  one-half  of  each  legal  subdivision  thereof,  is  suitable  for 
the  cultivation  of  the  ordinary  fruit  crops  grown  in  this  state;  and  we  cannot 
s;iy  that  the  court  below,  before  whom  the  witnesses  appeared  in  person  aud 
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testified,  had  no  basis  for  its  finding.  The  language  of  section  3495  of  the 
Political  Code,  which  describes  what  character  the  land  shall  possess  in  order 
to  make  it  agricultural,  should  be  taken  in  its  broadest  sense,  and  be  held  to 
include  crops  of  fruit  in  the  term  "ordinary  agricultural  crops,"  especially  in 
view  of  the  circumstance  that  a  very  large  portion  of  the  husbandmen  of  this 
state  are  engaged  in  tilling  portions  of  the  soil  in  which  are  grown  various 
descriptions  of  fruit,  a  fact  well  known  to  the  people  and  their  legislative 
representatives,  who  enacted  the  law.  It  will  not  do  to  say  that  (as  we  un- 
derstand) in  California  apples,  prunes,  and  grapes  are  not  ordinary  agricult- 
ural crops.     We  advise,  therefore,  that  the  judgment  and  order  be  affirmed. 

We  concur:    Belcher,  C.  C;  Hayne,  C. 

Per  Curiam.    For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  aifirmed. 


(3  Cal.  Unrep.  27) 

Sesler  V.  Montgomery.    (No.  11,359.)* 
(Suvreme  Vourt  of  California.    December  8, 1888.) 

1.  Libel  and  Slander— Communication  by  Husband  to  Wife— P obligation. 

Communication  by  a  husband  to  his  wife  of  slanderous  words  in  regard  to  a  woman 
is  a  publication. 
8.  Same— EviDBNOB. 

In  an  action  for  slander,  where  it  is  shown  that  defendant  accused  plaintiff  of 
perjury  and  want  of  chastity,  in  a  room  where  his  wife  was,  in  a  voice  loud  enough 
to  be  heard  outside,  there  is  sufficient  evidence  that  she  heard  and  understood  ^e 
words. 
8.  Same — Privileged  Communication— Husband  and  Wiee. 

Under  Civil  Code  Cal.  §47,  providing  that  a  privileged  communication  is  one  made 
without  malice  to  a  person  interested  therein,  by  one  who  is  also  interested,  or  by 
one  who  stands  in  such  a  relation  to  the  person  interested  as  to  afford  a  reasonable 
ground  for  supposing  the  motive  for  the  communication  innocent,  and  section  48, 
providing  that  malice  is  not  to  be  inferred  from  the  mere  fact  of  publication,  a  find- 
ing of  the  jury  that  a  communication  from  a  husband  to  his  wife,  with  whom  be 
was  on  bad  terms,  slanderous  of  a  female  acquaintance  of  hers,  who  had  testified 
for  her  in  divorce  proceedings  between  her  and  her  husband,  was  made  with  malice, 
and  was  not  privileged,  cannot  be  disturbed, 
i.  Trial— Argument  op  Counsel— Failure  to  Introduce  Bvidencs. 

Under  Code  Civil  Proc.  Cal.  i  2061,  subd.  6,  providing  that  evidence  is  to  be  esti- 
mated, not  onlv  by  its  own  intrinsic  weight,  but  also  according  to  the  evidence 
which  it  is  in  the  power  of  one  side  to  produce  and  the  other  to  contradict,  comment 
to  the  jury  upon  the  failure  of  defendant  to  introduce  his  wife  to  corroborate  his 
own  testimony  is  proper. 

Commissioners'  decision.  In  bank.  Appeal  from  superior  court,  Alameda 
county;  E.  M.  Gibson,  Judge. 

Action  by  .Mary  A.  Sesler  against  A.  Montgomery  for  slander.  Judgment 
for  plaintiff,  and  defendant  appeals. 

JSstee,  WiUon  &  McCuichen^  J.  C:  Martin^  and  W,  F,  Ooad,  for  appellant. 
W,  W.  Allen,  A.  R,  Cotton,  and  W.  H.  H,  Hart,  for  respondent. 

Hayne,  C.  Action  for  slander.  Verdict  and  judgment  for  plaintiff.  De- 
fendant appeals.    Several  points  are  made. 

1.  It  is  said  that  there  was  no  publication.  The  facts  are  that  the  words 
were  spoken  to  the  defendant's  wife,  and  were  overheard  by  the  plaintiff,  who 
was  listening  in  the  corridor.  The  point  is  tliat  husband  and  wife  are  in  law 
one  person,  and  that  therefore  a  communication  between  them  is  not  "pub- 
lished,'' within  the  meaning  of  the  Jaw  of  slander.  It  is  to  !»e  observed  that 
this  is  a  different  thing  from  saying  that  the  communication  was  privileged. 
There  must  be  a  publication  before  the  question  of  privilege  can  arise.  We 
have  not  been  referred  by  appellant  to  any  decision  in  support  of  the  precise 
point,  except  Trumbull  v.  Gibbons,  8  City  H.  Kec.  97,  decided  by  an  inferior 

•Reversed  in  ban6.    See  21  Pac.  1S5.  78  Cal.  486. 
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court.  We  have  not  had  access  to  this  report,  but  from  the  mention  of  the 
case  in  Townshend  on  Slander  we  should  infer  that  the  decision  proceeded  on 
another  ground*  and  that  what  is  said  in  relation  to  the  question  in  hand  is 
merely  a  dictum,  Nor  have  we  been  able  to  find  any  case  exactly  in  point. 
Upon  principle  we  should  say  that  there  was  a  publication.  That  husband 
and  wife  are  one  person  is  a  mere  fiction,  and  is  not  true  for  all  purposes. 
The  tendency  of  modern  law,  especially  in  California,  is  certainly  not  to  ex- 
tend the  operation  of  the  fiction.  Nor  do  we  see  any  reason  why  It  should  be 
extended,  at  least  in  the  present  direction.  The  reputation  of  a  woman  can 
certainly  be  injured  by  slanderous  communications  to  her  female  friends;  and 
the  fact  that  the  communication  came  through  a  husband  would  not  ordinarily 
deprive  it  of  its  injurious  effect.  Furthermore,  if  husband  and  wife  are  one 
person  to  the  extent  that  a  communication  from  the  husband  to  the  wife  con- 
cerning a  third  person  is  not  published,  it  would  seem  to  follow  that  a  com- 
munication from  a  third  person  to  one  of  the  spouses  concerning  the  other 
would  not  be  a  communication  concerning  a  third  person,  so  as  to  constitute 
a  slander.  But  the  contrary  has  been  decided.  A  communication  to  one  of 
the  spouses  concerning  the  other  may  be  slander.  Wenman  v.  Ash,  13  C.  B. 
836;  Schenck  v.  Schenck,  20  N.  J.  Law.  208;  Odgers,  Sland.  &  Lib.  *152.  *153. 
That  the  result  is  the  same  in  each  case  is  stated  by  Townshend,  who  says: 
"The  husband  or  wife  of  the  author  or  publisher,  or  the  husband  or  wife  of 
him,  or  whose  affairs  the  slander  concerns,  is  regarded  as  a  third  person." 
Townsh.  Sland.  &  Lib.  §  95.  We  think,  therefore,  that  a  communication  from 
a  husband  to  his  wife  may  constitute  a  publication. 

2.  It  is  contended  that  there  was  no  evidence  that  the  wife  heard  or  under- 
stood the  words  uttered.  The  words  imputed  to  the  plaintiff  perjury  and  ii 
want  of  chastity,  and  hence  were  slanderous  per  se.  They  were  not  ambigu- 
ous, and  were  spoken  of  the  plaintiff,  and  could  not  have  referred  to  any  other 
person.  This  being  the  case,  the  only  possible  point  that  can  be  made  in  this 
regard  is  that  there  is  no  proof  that  the  wife  heard  or  understood  the  words 
at  all.  It  is  certainly  true  that  the  slanderous  words  must  be  heard  and  un- 
deratood.  And  it  may  be  conceded  that  the  burden  is  on  the  plaintiff  to  prove 
the  hearing  and  understanding.  But  where  a  man  converses  witli  his  wife 
in  a  room  in  such  a  tone  of  voice  that  he  can  be  heard  and  understood  by  a 
person  outside  of  the  room,  it  is  hardly  possible  that  the  wife  did  not  hear 
and  understand  him.  If  the  wife  was  deaf,  or  did  not  understand  the  lan- 
guage, or  any  other  .peculiar  circumstance  existed  to  prevent  what  would  be 
the  ordinary  result,  we  think  the  defendant  should  have  proved  it.  What 
was  proved  was  suflicient  to  overcome  the  burden  we  have  assumed  to  be  on 
the  plaintiff  in  the  first  instance. 

3.  It  is  urged  that  the  communication  was  privileged.  The  Code  provides 
that  a  privileged  communication  is  one  made  "in  a  communication,  without 
malice,  to  a  pereon  interested  therein,  by  one  who  is  also  interested,  or  by  one 
who  stands  in  such  a  relation  to  the  person  interested  as  to  afford  a  reason- 
able ground  for  supposing  the  motive  for  the  communication  innocent,  or  who 
is  requested  by  the  person  interested  to  give  the  information."  Civil  Code, 
§  47.  It  is  clear  from  the  above  that  if  there  be  malice  the  communication 
cannot  be  privileged,  and  the  question  of  the  existence  of  malice  is  one  for  the 
jury.  In  this  case  the  jury  was  instructed  that  if  no  malice  was  shown  the 
communication  was  privileged.  It  must  be  assumed  from  their  verdict,  there- 
fore, that  they  believed  that  there  was  malice;  and,  although  malice  is  not  to 
be  inferred  from  the  mere  fact  of  the  publication,  (Id.  §  48,)  we  cannot  say 
from  the  record  that  the  jury  was  not  justified  in  finding  the  existence  of 
malice.  The  circumstances  were  such  as  to  negative  the  theory  that  the  com- 
munication was  for  justifiable  purposes.  At  the  time  it  was  made,  the  de- 
fendant was  on  bad  terms  with  his  wife.  A  suit  for  the  annulment  of  the 
marriage  was  then  pending.    The  plaintiff  was  an  acquaintance  of  the  wife, 
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and  had  come,  at  the  wife's  request,  to  give  the  protection  of  her  presence 
against  any  outbreak  on  the  part  of  the  husband.  She  had  testified  oh  behalf 
of  the  wife  in  the  suit  above  mentioned.  The  charge  of  perjury  was  probably 
made  by  the  husband  with  reference  to  this  testimony,  and  the  inference  is 
strong  that  it  was  resentment  on  his  part  at  her  testifying  on  the  part  of 
the  wife,  and  not  solicitude  for  the  welfare  of  his  family,  that  caused  him  to 
utter  the  slander.  This  inference  is  not  weakened  by  the  circumstance  that 
the  interview  between  the  defendant  and  his  wife  was  a  stormy  one;  that  he 
"became  so  excited"  that  he  called  his  wife  a  Ijiar;  that  the  communication 
with  reference  to  plaintiff  was  coarse  and  brutal  in  its  nature;  and  that  "he 
spoke  in  an  angry  tone."  Taking  everything  together,  we  think  there  was 
evidence  from  which  the  jury  could  infer  malice.  Hence  the  communica- 
tion was  not  privileged. 

4.  It  is  claimed  tliat  there  was  an  irregularity  of  counsel  for  the  plaintiff  in 
the  argument  to  the  jury.  During  the  trial  the  plaintiff  called  the  defend- 
ant's wife  to  the  stand,  and  after  she  had  been  sworn,  and  testified  that  she 
was  his  wife,  the  defendant'^  counsel  objected  to  any  further  testimony  from 
her,  on  the  ground  that  the  consent  of  the  defendant  to  her  being  a  witness 
had  not  been  obtained.  There  was  no  ruling  upon  the  point.  The  plaintiff 
withdrew  the  witness,  and  she  was  not  subsequently  recalled  by  either  party. 
This  left  a  direct  conflict  between  the  plaintiff  and  the  defendant  as  to  whether 
the  slanderous  words  were  uttered.  The  plaintiff  affirmed  the  fact,  and  the 
defendant  positively  denied  it.  During  the  argument  the  plaintiff's  counsel 
began  by  referring  to  the  objection  which  had  been  made  to  the  wife's  testi- 
fying, and  was  proceeding  to  argue  from  it  that  an  inference  against  the  truth 
of  the  testimony  of  the  defendant  should  be  drawn.  The  counsel  for  the  de- 
fendant objected  to  this  line  of  argument;  but  the  court  overruled  the  objec- 
tion, and  the  counsel  for  the  plaintiff  proceeded  with  his  argument,  dwelling 
mainly  upon  the  failure  of  the  defendant  to  call  his  wife  as  a  witness.  We 
think  the  action  of  the  court  was  proper.  Where  it  is  in  the  power  of  a  party 
to  call  a  witness  who  can  corroborate  or  disprove  his  statements,  his  failure 
to  call  such  witness  is  a  legitimate  subject  of  comment  to  the  jury.  Such  a 
case  falls  within  the  scope  of  subdivision  6  of  section  2061  of  the  Code  of  Civil 
Procedure,  which  provides  that  "evidence  is  to  be  estimated  not  only  by  its 
own  intrinsic  weight,  but  also  according  to  the  evidence  which  it  is  in  the 
power  of  one  side  to  produce,  and  of  the  other  side  to  contradict.''  See, also, 
Gray  y.  Burk,  19  Tex.  233.  The  non-production  of  evidence  in  such  case  is 
a  circumstance  from  which  the  jury  may  draw  an  inference  of  fact.  If  this 
is  so,  it  is  permissible  to  counsel  to  ask  them  to  draw  such  inference;  and  it 
is  a  matter  of  every-day  occurrence  for  counsel  to  make  such  arguments.  The 
case  is  not  similar  to  that  of  a  person  accused  of  crime;  for  the  statute  ex- 
pressly provides,  with  reference  to  cases  where  the  prisoner  does  not  testify, 
that  "his  neglect  or  refusal  to  be  a  witness  cannot  in  any  manner  prejudice 
him,  nor  be  used  against  him  on  the  trial  or  other  proceeding."  Pen.  Code, 
§  1323.  Now,  in  the  present  case,  the  wife  was  perfectly  competent  to  be  a 
witness  if  the  defendant  had  consented.  The  slanderous  words  having  been 
alleged  to  have  been  spoken  to  her,  she  could  have  corroborated  or  disproved 
his  statements;  and  the  circumstances  excluded  any  idea  that  the  communica- 
tion was  in  fact  confidential.  He  exercised  much  Ingenuity  to  av^id  admifr 
ting  that  she  was  his  wife.  His  failure  to  consent  was  the  sole  reason  she 
could  not  testify;  and  under  the  circumstances  we  think  that  the  case  falls 
within  the  rule  above  stated,  and  that  the  failure  to  give  his  consent  was  a 
subject  of  comment  to  the  jury.  It  is  to  be  observed  that  there  was  no  ruling 
of  the  court  upon  the  admissibility  of  the  testimony,  the  witness  having  been 
withdrawn  before  a  ruling  was  made;  and  there  was  no  attempt  to  argue 
against  the  justice  of  the  law,  or  to  induce  the  jury  to  disregard  the  law,  and 
it  is  therefore  unnecessary  to  express  an  opinion  as  to  what  would  have  been 
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the  result  had  such  circumstance  existed.  Moreover,  we  are  not  to  be  under- 
stood  as  saying  that  in  every  case  in  which  a  party  fails  to  produce  a  witness 
such  failure  may  be  commented  on  to  the  jury.  The  fact  sought  to  be  inferred 
may  not  be  an  issue  in  the  case,  (Fletcher  v.  S,tate,  49  Ind.  134,)  or  may  not 
be  proper  for  the  consideration  of  Uie  jury,  (Rudolph  v.  Landwevlen,  92  Ind. 
34.)  The  whole  subject  of  the  latitude  to  be  allowed  counsel  in  argument 
rests  very  much  in  the  discretion  of  the  trial  court,  and  an  exercise  of  such 
discretion  sliould  not  be  disturbed  except  in  a  clear  case.  The  other  points 
do  not  require  special  notice.  We  do  not  see  any  contradiction  in  the  instruc- 
tions. Tlie  charge  of  the  court  seems  to  have  correctly  presented  the  case  to 
the  jury.  We  think  that  the  defendant  had  a  fair  trial,  and  we  tberefoTe 
advise  that  the  judgment  and  order  appealed  from  be  affirmed. 

We  concur:  Belcher,  C.  C;  Foote,  0* 

Per  Curiam.  Por  the  reasoris  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  affirmed. 

McFarland,  J.,  (concurring.)  I  concur  in  the  judgment;  but  I  am  not 
prepared  to  say  that  there  would  have  been  a  publication,  if,  at  the  time  the 
slanderous  words  were  spoken  by  defendant  to  his  wife,  he  had  been  living 
with  her  in  the  friendly  and  confidential  relation  which  usually  exists  between 
husband  and  wife. 


(77  Cal.  399) 

Standart  t?.  Round  Valley  Water  Co.    (No.  12,633.) 
{Supreme  Cowrt  of  California,    December  8, 1888.) 

Property — Artificial  Water-Course— Real  Property— Quieting  "Title. 

tinder  Civil  Code  Cal.  §  658,  providing  that  real  property  shall  consist  of  that 
which  is  incidental  or  appurtenant  to  land,  and  section  6(52,  providing  tbat  a  thing 
is  deemed  to  be  incidental  or  appurtenant  when  it  is  used  with  the  land  for  its  bene- 
fit, as  in  the  case  of  a  water>course  from  or  across  the  land  of  another,  a  right  to 
use  an  iron  pipe,  through  which  water  is  conducted  from  a  reservoir  to  a  mill,  and 
to  the  water  itself,  is  real  property,  and  the  subject  of  an  action  to  quiet  title. 

In  banlc.     Appeal  from  superior  court,  Plumas  county;  G.  G.  Clough, 
Judge. 

'    Action  by  George  Standart  against  tlie  Round  Valley  Water  Company,  to 
quiet  title.     Demurrer  to  complaint  sustained,  and  plaintiff  appeals. 

Goodwin  dk  Ooodwin,  for  appellant      W,  W.  Kellogg,  for  respondent. 

Work,  J.  The  complaint  in  this  case  alleges,  in  substance,  that  tlie  plain* 
tiff  is  the  owner,  and  in  possession  of  a  certain  mill-site  and  a  quartz-miU 
thereon,  situate  about  400  feet  below  the  dam  known  as  the  ** Round  Valley 
Reservoir  Dam;"  that  during  the  20  years  he  and  his  grantors  have  owned 
and  possessed  tlie  same  they  have  owned,  possessed,  and  used,  and  the  plain- 
tiff does  now  own,  possess,  and  use,  a  sheet-iron  pipe  extending  from  the 
water-wheel  in  said  mill  to  and  through  said  reservoir  dam,  which  pipe,  dur- 
ing all  of  said  time,  has  been,  and  still  is,  a  part  of  said  mill,  and  used  with 
the  same;  that  said  pipe  has  been  during  all  of  said  time,  and  now  is,  the  only 
outlet  for  the  water  stored  in  said  reservoir;  that  plaintiff  is,  and  he  and  his 
grantors  have  been  during  all  of  said  time,  the  owner  of  the  water  flowing 
from  said  reservoir  through  said  pipe  to  the  extent  of  350  inches,  measured 
under  a  4-inch  pressure,  as  a  motive  power,  with  which  to  propel  the  machin- 
ery of  said  mill,  and  have  used,  and  plaintiff  now  has  the  right  to  use,  the 
same  for  said  purpose;  that  the  defendant  claims  to  own  said  reservoir  as  a 
storage-room  for  water  for  sale,  anil  claims  to  own  a  water-ditch  from  North 
canyon,  immediately  through  which  the  water  so  stored  is  distributed  and 
jv>ld,  after  leaving  plaintiff's  said  premises,  and  claims  some  right  or  title  in 
v.l9p.no.l9 — 44 
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said  iron  pipe,  and  in  said  water  as  it  flows  through  said  pipe,  adverse  to 
plaintiff's  ownership  and  use  thereof,  and  intends  to  divert  said  water  from 
said  pipe,  and  to  deprive  plaintiff  of  the  use  thereof  as  aforesaid,  and  that  said 
claim  is  invalid.  The  prayer  of  the  complaint  is  that  defendant  be  required 
to  set  forth  its  right  or  title  to  said  water-pipe  and  water;  that  its  rights,  so 
far  as  they  are  adverae  to  plaintiff,  be  declared  invalid;  anfl  that  plaintiff  be 
quieted  in  his  title  and  use  in  said  water  and  pipe  to  the  extent  apd  for  the 
uses  and  purposes  set  forth.  A  demurrer  to  the  complaint,  on  the  ground 
that  the  same  does  not  state  facts  sufficient  to  constitute  a  cause  of  action  was 
sustained,  and  judgment  rendered  thereon  in  favor  of  the  defendant,  from 
which  plaintiff  appeals. 

The  only  question  before  us  is  as  to  the  sufficiency  of  the  complaint.  We 
see  no  objection  to  its  form.  We  are  not  favored  with  any  brief  on  behalf  of 
the  respondent,  and  are  not  informed  of  the  grounds  upon 'which  the  court  be- 
low held  it  to  be  bad.  We  infer  from  what  is  said  in  appellant's  brief  that  it 
was  held  that  the  property  mentioned  in  the  complaint  was  not  real  estate, 
and  therefore  not  the  subject  of  an  action  to  quiet  title.  The  complaint  raises 
two  questions:  (1)  That  of  the  ownership  of  and  right  to  use  the  iron  pipe 
through  which  the  water  is  conducted  from  the  reservoir  to  the  mill;  (2)  the 
right  to  the  water  contained  in  the  reservoir,  to  the  extent  mentioned  in  the 
complaint.  As  to  the  first  of  these,  the  ownership  of  the  soil  through  or  over 
which  the  pipe  passes  is  not  claimed.  If  the  pipe  is  personal  property,  any  in- 
terference with  it  would  certainly  be  a  trespass,  for  which  a  recovery  might 
be  had  in  an  action  at  law.  So  if,  by  reason  of  its  connection  with  plaintiff's 
mill,  it  can  be  regarded  as  an  interest  in  real  estate,  an  action  at  law  would 
lie  for  the  recovery  of  damages,  or,  if  it  were  necessary  to  prevent  the  defend- 
ants so  using  gl'  interfering  with  the  same  as  to  work  the  plaintiff  injury,  he 
might  have  resorted  to  the  preventive  remedy  of  injunction.  But  neither  of 
these  remedies  can  be  regarded  as  exclusive.  If  the  parties  are  claiming  con- 
flicting or  adverse  interests  in  the  property,  and  it  is  an  interest  in  real  estate, 
there  is  no  more  simple,  direct,  or  satisfactory  proceeding  by  which  to  settle 
these  conflicting  claims  than  the  one  here  chosen.  The  water-pipe  used,  as 
is  alleged  in  the  complaint,  is  what  is  sometimes  termed  in  the  decided  cases 
an  "artificial  water-course."  Farmer  v.  Water  Co,y  56  Cal.  13.  We  may  very 
properly  consider  together  the  alleged  right  to  the  water-course,  and  the  owner- 
ship of  the  water  itself,  and  the  right  to  flow  the  same  through  the  pipe  to  be 
used  in  propelling  the  machinery  of  the  mill  with  which  it  is  connected.  By 
the  provisions  of  our  Code  real  or  immovable  property  consists  of  (1)  land; 
(2)  that  which  is  affixed  to  land;  (3)  that  which  is  incidental  or  appurtenant 
to  land;  (4)  that  which  is  immovable  by  law.  Civil  Code,  §  658.  "A  thing 
is  'deemed  to  be  incidental  or  appurtenant  to  land  when  it  is  by  right  used 
with  the  land  for  its  benefit;  as  in  the  case  of  a  way  or  water-course,  or  of  a 
passage  for  light,  air,  or  heat,  from  or  across  the  land  of  another."  Id.  § 
662.  The  question  whether  the  right  to  have  water  flow  upon  lands,  through 
an  artificial  water-way,  is  appurtenant  to  the  real  estate  frequently  arises 
where  a  conveyance  of  the  real  estate  and  its  appurtenances  has  been  made. 
The  case  of  Fanner  v.  Water  Co,,  supra,  is  a  case  in  point.  There  the  action 
was  to  determine  the  rights  of  the  parties  in  the  water  in  controversy,  and  for 
an  injunction.  The  water  had  been  conveyed  by  the  defendant  to  one  Lamar, 
who  owned  about  four  acres  of  land,  with  a  dwelling-house  and  other  build- 
ings thereon,  and  who  brought  the  water  so  conveyed  to  him  onto  said  land, 
and  used  the  same  thereon  for  irrigation  and  domestic  purposes.  Lamar  con- 
veyed the  premises,  with  the  appurtenances  belonging  thereto,  to  one  Bell, 
from  whom,  through  mesne  conveyances,  plaintiff  deraigned  his  title.  Sub- 
sequently Lamar  conveyed  the  water-right  to  one  Todd,  through  whom  the 
defendant  claimed  the  right  to,  and  did  deprive  the  plaintiff  of  the  water. 
The  court  below  found  for  the  defendant,  but  this  court  reversed  the  judg- 
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ment,  holding  that  the  water-right  there  in  controversy  became  and  was  ap- 
purtenant to  the  Jand  in  the  hands  of  Lamar,  and  passed,  by  his  deed  and 
mesne  conveyances,  to  the  plaintiff.  Other  cases  in  this  court  are  to  the 
same  effect.  ' Fratt  v.  Whittier,  58  Cal.  126;  Ditch  Co.  v.  Canal  Co.,  60 Cal. 
408.  We  cite  as  establishing?  this  doctrine,  Ang.  Water-Courses,  8§  141, 161, 
167;  KUgour  v.  Ashcom,  5  Har.  &  J.  83;  Philbrick  v.  Evnng,  97  Mass.  133. 
There  is  no  direct  allegation  in  the  complaint  that  the  use  of  the  water  (low- 
ing through  the  pipe  is  necessary  to  the  use  of  the  plaintiff's  mill,  but  the  facts 
alleged  sufficiently  show  such  necessity.  We  hold  that  the  complaint  states 
facts  sufficient  to  constitute  a  cause  of  action,  and  that  the  demurrer  to  it 
should  have  been  overruled.  The  judgment  is  reversed,  with  instructions  to 
the  court  belorw  to  overrule  the  demurrer  to  the  complaint. 

We  concur:  Sjcarls,  C.  J. ;  Paterson,  J.  i  Sharpstein,  J.;  McFarland,  J. 

(77  Cal.  416) 

People  t?.  Ross.    (No.  20,433.) 
(Supreme  Court  of  California.    December  4, 18S8.) 

Cbimtnal  Law— Former  Conviction— Inbtbcctiuns— Verdict. 

Where  an  information  read  to  the  jury  charges  petit  larceny,  and  a  former  con- 
viction of  burglary,  and  defendant  pleads  guilty  to  the  latter,  and  the  trial  is  had 
on  the  charge  of  petit  larceny  only,  the  jury  being  instructed  that  they  have  noth- 
ing to  do  with  the  charge  of  former  conviction,  defendant  cannot  complain  that  the 
form  of  verdict,  given  by  the  court,  stating  that  the  jury  find  defendant  guilty  as 
charged  in  the  information,  misled  the  jurv  into  the  belief  that  they  must  consider 
the  charge  of  former  conviction  in  determining  his  guilt  or  innocence  of  petit  larceny. 

Commissioners'  decision.  In  bank.  Appeal  from  superior  court,  San  Joa- 
quin county;  F.  T.  Baldwin,  Judge. 

Information  against  one  lioss,  charging  petit  larceny,  and  a  former  con- 
viction of  burglary.    Conviction  of  petit  larceny,  and  defendant  appeals. 

8.  Z>.  Woods,  for  appellant.     Qeo,  A.  Jo?nison,  Atty.  Gen.,  for  respondent. 

Foote,  C.  The  defendant  was  charged  with  petit  larceny,  and  a  prior 
conviction  of  burglary,  and  from  the  judgment  rendered  against  him,  and  an 
order  denying  a  new  trial,  he  appeals.  The  point  which  he  makes  for  a  re- 
versal of  the  judgment  and  order  is  that  the  court  erred  in  instructing  the 
jury  that,  if  they  found  him  guilty  the  form  of  the  verdict  should  be:  **  We,  the 
jury,  find  the  defendant  guilty  as  charged  in  the  information. "  The  reason 
advanced  by  the  defendant  as  showing  error  upon  the  part  of  the  court  in 
giving  the  instruction  complained  of,  is  that  the  jury  was  misled  into  the  be- 
lief that  they  must  consider  the  question  of  tlie  defendant's  former  convic- 
tion of  the  offense  of  burglary  in  determining  his  guilt  or  innocence  of  petit 
larceny;  that,  inasmuch  as  the  information  charging  petit  larceny  and  prior 
conviction  of  burglary  had  been  read  to  the  jury  on  the  opening  of  the  trial, 
they,  having  that  in  mind,  were  misled  by  the  court*s  instruction  into  the  be-- 
lief  that  they  must,  in  their  verdict,  find  upon  both  charges.  But  an  exam- 
ination of  the  record  shows  the  entire  improbability  of  such  an  understand- 
ing. After  the  information  had  been  read,  tlie  defendant  pleaded  not  guilty 
to  both  charges,  and  the  district  attorney  stated  what  he  expected  to  prove, 
and  the  defendant  answered  that  portion  of  the  information  which  charged 
prior  conviction  of  burglary  by  entering  a  plea  of  guilty.  Then  the  case 
stood  for  trial  upon  the  charge  of  petit  larceny  alone,  so  far  as  the  pleadings 
were  concerned,  and  the  province  of  the  jury.  When  the  evidence  was  intro- 
duced it  was  confined  to  the  question  of  the  guilt  or  innocence  of  the  defend- 
ant of  petit  larceny.  The  instructions  for  the  people  referred  solely  to  the 
matter  of  the  guilt  or  innocence  of  the  defendant  of  petit  larceny.  To  make 
it  absolutely  certain  that  the  charge  of  prior  conviction  for  burglary  should 
not  be  considered  by  the  jury,  the  court,  at  the  instance  of  the  defendant,  ex- 


Digitized  by 


Google 


692  PAGIFIG  REPORTER.  [Cal. 

pressly  informed  them  that  as  to  that  matter  they  had  nothing  whatever  to 
do.  Taking  the  instructions  altogether,  it  is  perfectly  plain  that  the  only 
charge  rentaining  in  the  information  for  trial  was  that  of  petit  larceny;  that 
the  jury  were  positively  instructed  to  confine  their  deliberations  to  the  con- 
sideration of  the  truth  or  falsity  of  that  charge  upon  the  evidence  before 
them.  There  is  no  reason  whatever  to  suppose  that  they  ever  dwelt  in  the 
remotest  degree  upon  the  charge  of  prior  conviction  of  burglary,  which,  in 
their  presence,  had  been  eliminated  from  the  trial  by  the  confession  of  the  de- 
fendant by  his  pLa  of  guilty  after  the  information  had  been  read,  and  by  the 
emphatic  instructions  of  the  court.  They  must  have  undei-stood  the  instruc- 
tion objected  to  as  relating  solely  to  the  charge  of  petit  larceny,  the  only  one 
about  which  there  was  any  dispute  as  to  the  defendant's  guilt.  '  The  authori- 
ties cited  by  the  defendant  are  wholly  inapplicable  to  this  case.  We  advise 
that  the  judgment  and  order  be  affirmed. 

We  concur:    Eeloher,  C.  C;  Hayne,  C. 

Per  Curiam.    For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 


(77  Cal.  408) 

Apflegarth  et  ah  t>.  McQuiddt  et  dl.    (No.  12,653.) 
(Suweme  Court  of  California.    December  4, 1888.) 

CORPORATIOXB — ACOOITNTINO  BT  DIRECTORS — SuiT  BY  STOCKHOLDERS — ^PLEADING. 

A  complaint  by  stockholders  against  the  directors  of  a  ditch  and  canal  company, 
which  alleges  that  the  company  '*  is  incorporated  under  and  by  virtue  of  the  laws 
of  the  state  of  California"  lor  the  purpose  of  constructing  a  water-ditch  for  irrigat- 
ing purposes,  and  that  defendants  have  fraudulently  distributed  the  water  gratu- 
itously, without  alleging  that  the  corporation  was  organized  for  profit  or  for  the 
purpose  of  selling  water,  does  not  state  a  cause  of  action,  since  it  shows  no  mis- 
conduct on  the  part  of  defendants. 

(Commissioners'  decision.  In  bank.  Appeal  from  superior  court,  Tulare 
county,  William  W  Cross,  Judge. 

Action  by  John  Applegarth  and  Henrietta  A.  Applegarth  against  T.  J. 
McQuiddy,  D.  Biirris,  W.  Newport,  and  the  People's  UiLch  Company.  Plain- 
tiffs are  stockholders,  and  defendants  McQuiddy,  Burris,  and  Newport  are 
stockholders  and  directors  of  said  company.    Plaintiffs  appf*al. 

Jarboe,  Harrison  <&  Uoodfelluw  and  Gregory  Sanders^  for  appellants.  Brotim 
&  DaygetU  for  respondents. 

FooTE,  C.  This  action  was  brought  to  compel  an  accounting  from  the  di- 
rectors of  a  ditch  and  canal  com[)any  for  losses  claimed  to  liave  been  sustained 
by  the  stockholders,  resulting  from  the  alleged  fraudulent  failure  of  the  di- 
rectors to  sell  the  water  which  flowed  through  an  irrigating  canal,  and  to  ob- 
tain a  judgment  for  the  amount  so  found  due  for  such  alleged  failure  to  sell 
the  water.  A  demurrer  was  filed,  setting  up  that  the  complaint  did  not  state 
facts  Builicient  to  constitute  a  cause  of  action.  There  was  no  direct  allegation 
in  the  complaint  that  the  corporation  was  organized  for  profit,  or  that  the 
purposes  for  which  it  was  incorporated  were  other  than  "to  construct  a  wa- 
ter-ditch, for  irrigating  purposes,  in  said  Tulare  county."  The  court  below 
sustained  the  demurrer,  and,  the  plaintiffs  declining  to  amend  the  complaint, 
judgment  passed  for  the  defendants,  from  which  an  appeal  is  taken. 

The  appellants  contend  that  it  is  a  presumption  of  law  that,  when  it  is  al- 
leged in  a  complaint,  as  in  this  case,  that  a  corporation  "is  incorporated  un- 
der and  by  virtue  of  the  laws  of  the  state  of  California, "  tlie  corporation  so  men- 
tioned is  a  corporation  organized  for  profit,  and  that  such  an  allegation  is  suf- 
ficient to  declaie  that  it  is  so  organized.  The  proposition  thus  asserted  is  not 
correct,  for  it  may  happen  that,  as  a  matter  of  fact,  a  corporation  incorporated 
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under  the  laws  of  this  state  to  operate  an  irrigating  canal  is  not  one  designed 
for  profit.  It  is  true  that,  as  a  matter  of  evidence,  it  might  be  presumed  tliat 
such  a  corporation  was  organized  for  profit;  but  such  presumption  would 
not  necessarily  arise  as  a  matter  of  law.  Because  the  complaint  alleged  tliat 
the  corporation  was  organized  for  the  purpose  of  irrigation,  would  not  of 
itself  compel  the  presumption  that  the  corporation  was  organized  for  the  pur- 
pose of  selling  the  water  in  its  canal  or  ditch  for  irrigation  purposes.  It 
would  be  entirely  legal  for  an  irrigating  canal  and  ditch  company  to  be  in- 
corporated to  distribute  water  gratuitously.  If  from  the  allegation  of  incor- 
poration, as  expressed  in  the  complaint,  it  is  not  necessarily  to  be  presumed 
that  the  purpose  tor  which  the  corporation  was  incorporated  was  to  sell  wa- 
ter for  irrigating  purposes,  then  there  is  nothing  contained  in  the  pleading 
which  alleges  the  violation  of  any  existing  obligation  on  the  part  of  the  de- 
fendants. Having  violated  no  obligation  which  was  binding  on  them,  they 
cannot  be  made  to  respond  in  damages  for  failing  to  sell  the  water.  The  al- 
legation in  the  complaint  with  respect  to  fraud  on  the  part  of  the  defendants 
is  not  sutTicient;  for  while  it  is  alleged  that  the  directors  fraudulently  distrib- 
uted the  water  for  irrigation  purposes  by  doing  so  gratuitously,  there  is  no 
allegation  that  any  duty  to  sell  the  water  rather  than  to  give  it  away  was  im- 
posed upon  them.  Hence  there  were  no  facts  alleged  in  the  complaint  which 
constituted  the  supposed  fraud.  We  therefore  advise  that  the  judgment  be 
affirmed. 

We  concur:    Belchek,  C.  C;  Hatne,  C. 

Per  Cukiam.    For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed. 


Afplboabth  et  ah  v.  Bdrris  et  aU    (No.  12,653.) 
(Supreme  Court  of  California.    December  6, 1888.) 
Commissioners^  decision.    In  bank.    Appeal  from  superior  court,  Tulare  county. 
Jarboe,  Harrison  <fc  Qoodfellow  and  Oregon  Samders,  for  appellants.    Brown  <t 
DoQaetti  for  respondents. 

Foots,  C.  The  points  involved  In  this  case  are  precisely  similar  to  those  in  the  case 
of  Applegnrth  v.  McQuiddyy  ante,  6TO,  (decided  December  4th,)  and  on  the  authority 
of  that  case  the  judgment  herein  should  be  affirmed. 

We  concur:    Belcher,  0.  C. ;  Hatne,  C, 

Per  Ccriam.  On  the  authority  of  Appleaarth  v.  McQuiddy,  ante,  6W,  (No.  12,058. 
filed  December  4th,)  the  judgment  is  affirmed. 

(77  Cal.  360)  


People  ex  rel.  Attorney  General  t).  Stanford  et  aL    (Ko.  9,733.) 
(Supreme  Court  of  Calif omia.    November  31, 1888.) 

.   Ck)RPORl.TI DNS— FllANCHISES— P0RPE1TDRE~Ple ADINO. 

Where  a  count  in  a  petition  prays  for  the  forfeiture  of  franchises  then  being  ex- 
ercised by  a  company  of  persons  acting  as  a  corporation,  and  alleges  that,  if  it  ever 
had,  as  a  corporation,  any  legal  existence,  privilege,  or  franchise,  the  same  has  be- 
come forfeited,  the  previous  existence  of  the  corporation  not  being  alleged,  no 
cause  of  action  is  stated.    Following  18  Pac.  Rep.  85. 

*  Same— Admitting  Existence. 

A  count  alleging  that  certain  private  individuals  and  a  railroad  company,  joined 
as  defendants,  are  falsely  claiming  that  there  is  such  a  corporation,  and  usurping 
certain  jpowers,  etc.,  is  demurrable,  since  by  suing  the  corporation  as  such  its  ex- 
istence IS  admitted,  and  therefore  no  cause  of  action  stated ;  and,  further,  an  alleged 
corporation  and  the  members  composing  it  cannot  be  joined  in  an  action  to  declare 
its  non-existence. 

.  Same. 

Where  a  complaint  seeking  the  forfeiture  of  the  franchises  of  a  corporation  al- 
leges that  the  corporation  has  ceased  to  exist,  it  must  state  how  and  by  what  means 
it  has  ceased  to  exist. 
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4.  Same — ^Defective  Pboceedings— Allegations. 

Though  an  allegation,  in  a  petition  to  declare  the  non-existenoe  of  a  corporation, 
that  there  never  was  such  a  corporation,  is  sufficient,  if  it  is  insisted  that  the  pro- 
ceedings under  which  it  acts  are  defective,  the  defects  must  be  set  out.  Reversing 
18  Pac.  Rep.  85. 

6.  Same— Quo  Warranto— Answeb— General  Denial. 

An  information  in  the  nature  of  qno  warrcmto  against  a  corporation  and  the  indi- 
viduals claiming  to  compose  it,  which  alleges  that  there  is  no  such  corporation,  is, 
in  effect,  against  the  individuals,  and  not  against  the  corporation,  and  an  answer 
denying  the  allegations  of  the  complaint  is  sufficient,  without  any  disclaimer  or  jus- 
tification by  the  corporation  of  its  exercise  of  the  franchises  alleged  to  have  been 
usurped. 

6.  Same— Judgment. 

The  complaint  in  such  case  wiU  not  sustain  a  judgment  which,  without  determin- 
ing the  question  of  the  existence  of  the  corporauon,  provides  that  plaintiffs  recover 
of  defendants  the  rights  and  privileges  exercised  by  them. 

7.  Horse  and  Street  Railroads— Constitutional  Law — Assignment  of  Franchises. 

Ck)nst.  Cal.  art.  4,  §  81,  providing  that  corporations  may  be  formed  under  general 
laws,  but  shall  not  be  created  by  special  act,  does  not  prohibit  a  duly-organized  cor- 

S oration  from  receiving  by  assignment  from  Its  lawful  owners  a  franchise  to  lay 
own  and  maintain  a  street  railroad. 

In  bank.  Appeal  from  superior  court,  city  and  county  of  San  Francisco; 
John  F.  Finn,  Judge. 

On  rehearing.    For  former  opinion  see  18  Pac.  Rep.  85. 

McAllister  <&  Bergin,  for  appellants.  Oeo,  A.  Johnson,  Atty.  Gen.,  and  /. 
P.  Meux,  for  respondents. 

Works,  J.  This  cause  was  decided  in  department  1,  and  a  rehearing 
granted.  It  was  held  by  the  department  that  tlie  second  count  of  the  com- 
plaint was  bad,  and  that  it  was  error  to  overrule  the  demurrer  thereto.  We 
adliere  to  this  conclusion,  and  to  that  extent  the  opinion  of  the  department  is 
adopted  as  the  opinion  of  the  court. 

There  was  also  a  demurrer  to  the  first  count  of  the  complaint,  which  was 
overruled  by  the  court  below.  It  is  urged  upon  us  that  this  count  of  the 
complaint  is  bad,  for  ttie  reason  that  conclusions  are  pleaded,  and  not  the 
facts.  The  pleading  is  an  anomaly.  It  sues  the  Potrero  &  Bay  View  Rail- 
road Company  as  one  of  the  defendants,  and  at  the  same  time  alleges  that  it 
is  not  a  corporation.  It  alleges  that  the  private  individuals  named  as  defend- 
ants, and  the  Potrero  &  Bay  View  Railroad  Company,  are  falsely  claiming 
that  there  is  such  a  corporation,  and  that  they  have  unlawfully  held  and  ex- 
ercised, and  still  do  exercise  and  claim  and  hold  unlawfully,  divers  powers, 
etc.  It  Is  well  settled  tiiat  a-  corporation  cannot  be  sued  as  such,  and  brought 
into  court,  and  the  action  maintained  against  it  on  the  ground  that  it  is  not 
a  corporation.  If  it  is  intended  to  draw  in  question  the  franchises  of  the 
corporation,  the  proceeding  must  be  against  the  individuals  who  usurp  the 
franchise.  If  it  is  claimed  that  the  corporation  is  usurping  privileges  and 
powers  not  belonging  to  it,  the  corporation  is  the  proper  and  only  proper 
party.  Ang,  &  A.  Corp.  §  756;  Boone,  Corp.  §§  162.  163;  State  v.  Colce  Co,, 
18  Ohio  St.  262;  People  v.  Railroad  Co.,  15  Wend.  113;  Draining  Co.  v. 
State,  43  Ind.  236.  By  making  the  corporation  a  party  it  is  admitted  that  it 
once  had  an  existence.  Ang.  &  A.  Corp.  §  756.  In  Draining  Co,  v.  State, 
supra^  the  court  says:  "This  first  paragraph  was  clearly  bad.  It  is  not 
against  certain  persons  claiming  to  be  a  corporation,  but  against  the  corpora- 
tion by  its  corporate  name.  It  is  brought  into  court  as  a  corporation,  to  an- 
swer an  allegation  that  it  is  not  and  never  was  a  corporation.  When  a  cor- 
poration is  brought  into  court  by  its  corporate  name,  its  existence  is  thereby 
admitted."  In  this  case,  the  corporation  being  made  a  party,  its  existence  is 
admitted.  It  must  follow,  therefore,  that  there  is  no  cause  of  action  stated 
as  against  it.  But  there  are  other  defendants  sued  jointly  with  it,  and  charged 
with  having,  jointly  with  such  corporation,  usurped  the  rights  of  a  corpora- 
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tion,  etc.  There  is  no  question  made  in  the  record  or  in  the  briefs  as  to  the 
misjoinder  of  these  parties.  But  we  are  clear  that  the  people  cannot.bring 
both  a  corporation  and  the  individuals  who  compose  it  before  the  court  by  in- 
formation in  the  nature  of  quo  warranto,  and  claim  the  non-existence  of  the 
corporation  thus  brought  before  the  court,  and  that  the  other  defendants, 
jointly  with  it,  are  claiming  to  be  and  exercise  the  rights  and  privileges  of 
such  corporation.  To  permit  such  a  course  would  be  subversive  of  all  rules 
of  pleading.  If  we  are  right  in  the  position  taken,  that  by  suing  the  corpora- 
tion as  such  its  existence  is  admitted,  this  is  an  end  of  the  matter,  so  far  as 
this  count  of  the  complaint  is  concerned,  for  the  reason  that  the  whole  force 
of  its  allegations,  as  against  the  individual  defendants,  rests  upon  the  sole 
ground  that  no  such  corporation  exists. 

If  the  complaint  can  be  defended  on  the  ground  that  it  admits  that  such  a 
corporation  once  existed,  but  has  ceased  to  exist,  it  is  open  to  the  objection 
made  to  it,  that  it  does  not  state  the  facts  showing  how  and  by  what  means 
it  has  ceased  to  exist.  We  are  of  the  opinion  that  it  would  be  sufficient,  in 
an  action  against  Individuals,  charging  that  they  are  wrongfully  claiming  to 
act  as  a  corporation,  to  allege,  in  general  terms,  that  there  never  was  such  a 
corporation.  In  such  case  the  allegation  that  there  never  was  such  a  corpora- 
tion covers  the  whole  ground.  Nothing  can  be  added  to  this  general  state- 
ment, which  is  itself  an  allegation  of  a  fact.  We  are  equally  clear  that  where 
the  existence  of  the  corporation  is  expressly  averred,  or  is  admitted,  it  is  not 
sufficient  to  allege lihat  it  has  ceased  to  exist.  The  facts  showing  that  its  ex- 
istence has  terminated  must  be  set  forth ;  nnd  if  the  claim  is  that  the  corpora- 
tion is  acting  as  such,  but  the  proceedings  under  which  it  is  acting  are  de- 
fective, the  facts  showing  that  it  is  so  claiming  to  act,  and  the  defects  claimed 
to  exist,  should  be  set  out  specifically.  Taking  either  view  of  the  complaint, 
therefore,  we  must  hold  this  count  to  be  bad,  and  that  the  court  below  erred 
in  overruling  the  demurrer  to  it. 

There  was  an  answer  to  the  complaint,  to  which  a  demurrer  was  sustained. 
Notwithstanding  what  whs  said  in  the  opinion  in  department,  we  are  con- 
strained to  hold  that  this  was  error.  The  answer  for  each  and  all  of  the 
defendants  jointly  and  severally  and  specifically  denies  that  "the  defendants, 
or  any  of  them,  claiming  to  be  the  said  Potrero  &  Bay  View  Railroad  Company, 
have  for  a  long  time,  or  do  now,  or  at  any  time  have,  unlawfully  claimed  or 
unlawfully  exercised  the  franchises,  powers,  or  privileges  in  said  city  and 
county  in  this  behalf  in  said  complaint  alleged,  or  any  franchise,  power,  or 
privilege."  The  other  material  allegations  of  the  complaint,  are  denied  in  like 
manner.  It  is  urged  that  in  an  action  of  this  kind  it  is  not  enough  for  the 
defendants  to  deny  the  allegations  of  the  complaint,  for  the  reason  that  the 
writ  requires  them  to  show  affirmatively  by  what  right  they  are  exercising  the 
franchises,  and  so  it  is  held  in  department.  This  is  true  wliere  it  is  admitted, 
or  not  denied,  that  they  are  exercising  the  rights  and  privileges  alleged,  and 
attempt  to  establish  their  right  to  do  so.    High,  Extr.  Leg.  Rem.  §§  712,  716. 

But  the  defendants,  whether  it  is  the  corporation  or  individuals,  who  are 
alleged  to  be  wrongfully  claiming  to  be  such,  may,  instead  of  justifying  their 
claim,  deny  that  they  are  making  such  claim  and  exercising  the  rights  and 
privileges  alleged.  It  is  certainly  not  necessary  to  justify  their  right  to  lay 
down  and  operate  a  railroad  when  they  deny  specifically  that  they  are  doing 
any  such  thing.  The  authorities  cited  in  the  former  opinion  are  to  the  effect 
that  the  people  are  not  bound  to  prove  anything  where  the  defendants  attempt 
to  justify  their  right  or  disclaim.  2  Dill.  Mun.  Corp.  (3d  Ed.)  8  893;  Ang.  & 
A.  Corp.  §  756.  But  these  authorities  are  only  applicable  wliere  it  is  ad- 
mitted, or  not  denied,  that  the  defendants  are  exercising  the  franchises,  and 
the  question  is  as  to  the  right  to  exercise  them.  That  is  not  the  case  here. 
The  issue  presented  is  not  one  of  the  right  to  exercise  a  franchise,  but  whether 
it  is  being  exercised.     The  impropriety  of  attempting  to  join  the  corporation 
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and  the  individuals  alleged  to  be  acting  as  such  in  tlie  same  action  is  thus 
made  manifest.  It  is  impossible  that  both  could  be  doing  the  acts  alleged. 
Tiiat'the  individual  defendants  are  in  the  wrong,  as  allej^ed,  can  only  be  es- 
tablished by  showing  that  there  is  no  such  corporation,  and,  if  the  corpora- 
tion does  exist,  and  is  itself  exercising  the  franchises  complained  of,  the  in- 
dividuals charged  may  truthfully,  and  with  perfect  propriety,  deny  that  they 
ar.e  exercising  such. franchises;  and  such  a  denial,  it  seems  to  us,  is  a  com- 
plete defense  to  the  action  as  to  them.  In  this  case  they  not  only  deny  that 
they,  as  individuals,  are  doing  the  acts  or  exercising  the  privileges  set  forth 
in  the  complaint,  but  allege  affirmatively  that  "the  Potrero  &  Bay  View  Rail- 
road Company  was  and  is  a  corporation  duly  organized  and  acting  under  the 
laws  of  the  state  of  California,  and  lawfully  entitled  to  own,  maintain,  and 
operate  its  line  of  street  railroad  along  and  upon  the  several  streets,  high- 
ways, and  roads  in  said  complaint  alleged,  and  in  so  doing  to  demand  and  re- 
ceive fares  and  tolls  in  money  from  all  persons  and  people  who  may  pass  over 
the  same,  over  the  Ciirs  of  sjiid  Potrero  &  Bay  View  Kailroad  Company. "  The 
answer  goes  further  than  is  necessary  to  meet  the  first  count  of  the  complaint. 
The  individual  defendants  are  the  only  ones  against  whom  it  can  be  claimed 
any  cause  of  action  is  stated.  They  meet  the  whole  of  this  cause  of  action  by 
denying  that  they  are  or  have  been  doing  the  acts  complained  of.  They  go  a 
step  further,  and  allege  that  some  one  else,  viz.,  the  Potrero  &  Bay  View 
Railroad  Company,  is  doing  the  acts  set  forth  in  the  complaint,  and  that  it 
has  the  right  so  to  do.  This  latter  allegation  may  properly  be  treated  as  mere 
surplusage,  and  the  answer  still  contains  a  complete  defense  to  the  action. 
If  we  are  right  in  the  conclusion  reached,  that  a  general  averment  that  no 
such  corporation  exists  is  sufficient,  it  must  follow  necessarily  that  a  denial 
in  the  same  general  form  is  likewise  sufficient. 

It  is  clear  that  in  the  opinion  of  the  department  the  first  count  of  the  com- 
plaint was  understood  to  be  against  the  railroad  company,  as  an  existing  cor- 
poration, on  the  ground  that  it  wjis  exercising  the  privileges  set  forth  with- 
out right.  It  is  said:  "The  first  count  of  the  complaint  alleged  that  the 
Potrero  &  Bay  View  Railroad  Company  never  had  the  right  or  franchise  to 
build  and  maintain  tracks  and  run  cars  upon  streets  within  the  city  and 
county  of  San  Francisco,  and  the  answer  fails  to  aver  facts  showing  that  the 
company  had  such  rights  or  franchises."  We  cannot  so  construe  this  count 
of  the  complaint.  As  we  have  said,  it  does  not  claim  to  recover  on  the  ground 
that  the  corporation  is  usurping  franchises  or  privileges  not  belonging  to  it, 
but,  on  the  contrary,  avers  in  direct  terms  that  there  is  no  such  corporation, 
and  that  the  individuals  named  are  claiming  to  be  such  corporation.  This 
being  true,  we  are  of  the  opinion  that  the  cases  cited  by  counsel  for  respond- 
ent to  support  their  contention  that  a  denial  is  not  enough,  but  facts  must 
be  alleged  showing  a  right  to  exercise  the  privileges  claimed  to  be  usurped, 
are  not  controlling.  The  case  of  People  v.  Pflster,  57  Cal.  532,  was  one  in 
which  it  was  alleged  that  the  corporation  "never  at  any  time  legally  existed 
as  a  corporation,  and  that,  if  it  eve^  did  so  exist  and  was  a  corporation  at  any 
time,  its  full  term  of  existence  expired,  and  It  ceased  to  be  a  subsisting  cor- 
poration on  tiie  11th  day  of  November,  1887."  The  answer  in  the  case  was 
a  "denial  of  all  the  material  allegations  of  the  complaint."  No  question 
seems  to  have  been  raised  as  to  the  form  of  either  the  complaint  or  answer. 
Certainly  no  such  question  is  decided  by  the  court.  In  the  case  of  People  v. 
Lowden,  8  Pac.  Rep.  66,  the  complaint  alleged  specifically  the  facts  showing 
the  illegality  of  the  corporation.  It  was  held  that  the  facts  stated  must  be 
specifically  denied,  and  the  denial  of  the  legal  conclusions  drawn  from  the 
facts  was  insufficient.  People  v.  Clayton,  11  Pac.  Rep.  206,  was  an  informa- 
tion to  contest  the  right  of  the  defendant  to  hold  a  territorial  office  in  Utah. 
It  was  held  sufficient  to  allege  generally  in  the  cou) plaint  that  the  defendant 
"holds  and  exercises  the  functions  of  the  office  without  authority  of  law  there- 
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for, "  and  that  such  averment  east  npon  the  defendant  the  burden  of  pleading 
and  proving  his  title  to  the  office. 

We  do  not  question  the  correctness  of  these  cases,  but  do  not  regard  them 
as  in  any  way  antagonistic  to  the  views  we  have  expressed.  In  the  case  of 
People  v.  Rlierside,  66  Gal.  288,  5  Pac.  Rep.  '650,  it  was  alleged  that  the  de- 
fendant was  usurping  the  franchise  to  be  a  corporation.  It  was  urged  on  the 
part  of  defendant  that  the  allegation  that  it  was  never  incorporated  was  equiva- 
lent to  an  allegation  that  it  never  existed,  and  thcefore  no  action  could  be 
maintained  against  it.  The  court  says:  "The argument  is  not  devoid  of  log- 
ical  force,  and,  unless  the  action  given  by  the  Code  differs  in  Ihis  respect  from 
that  which  existed  at  common  law,  the  weight  of  authority  is  doubtless  on 
that  side;  for  it  has  been  held  in  England  and  in  this  country  that  an  infor- 
mation for  usurping  the  franchise  to  be  a  corporation  should  be  against  the 
particular  person  guilty  of  the  usurpation,  {Le  Roy  v.  dusacke,  2  KoUe,  113;  ■ 
People  V.  LHchat'dson^  4  Ck>w.  109;)  and  it  was  held  that  qtio  warranto  would 
not  lie  against  one  claiming  office  under  a  corporation  which  had  no  existence. 
But  in  IHew  York  and  Minnesota,  under  statutes  not  materially  different  from 
our  Code  in  this  respect,  it  has  been  held  that  the  statutory  action  would  lie 
against  one  usurping  a  town  or  county  office,  although  no  such  town  or  county 
as  the  one  in  which  it  was  charged  the  office  was  usurped  existed.  People  v. 
Carpenter,  24  N.  Y.  86;  State  v.  Parker,  25  Minn.  215.  An  allegation  that 
a  person  had  usurped  the  office  of  supervisor  of  the  county  of  A.  would  be  in- 
consistent with  one  that  there  was  no  county  of  A.;  and,  since  a  city  cannot 
exist  in  this  state  without  incorporation,  it  is  equally  inconsistent  to  sue  one 
as  a  corporation,  and  at  the  same  time  deny  its  existence  as  a  corporation. 
But  for  this  there  is  a  precedent,  {People  v.  Necada^  6  Cal.  143;)  and  as  no 
substantial  right  of  any  one  can  be  prejudiced  by  following  it,  we  thinic  no 
good  would  result  from  not  doing  so;  particularly  as  the  object  of  the  Code 
would  be  effected,  and  justice  promoted  thereby."  The  opinion  shows  great 
doubt  in  the  mind  of  the  court  as  to  the  correctness  of  the  rule  laid  down.  No 
reason  is  given  for  the  statement  that  the  Code  changes  the  common  law  in 
respect  to  the  proper  mode  of  pleading,  and  we  see  none.  That  case  differs 
from  this,  however.  It  was  an  action  to  determine  the  validity  of  cei-tain  pro- 
ceedings to  incorporate  tlm  city  of  Riverside,  and  the  particulars  in  which 
those  proceedings  were  invalid  were  specifically  set  forth.  It  would  seera  to 
be  proper  in  such  case  that  the  defendant,  claiming  to  be  a  city  under  such 
proceedings,  and  acting  thereunder  as  such,  should  be  made  a  party  in  an  ac- 
tion to  determine  the  validity  thereof.  Boone,  Corp.  §  162.  In  such  a  pro- 
ceeding the  trustees  of  the  city  could  not  be  sued,  as  there  could  be  no  trus- 
tees if  there  were  no  city,  and  no  individuals  could  be  made  parties  as  claim- 
ing to  be  a  corporation.  In  case  of  a  private  corporation  the  rule  must  be  en- 
tirely different.  If  no  corporation  exists,  the  parties  who  are  claiming  to  be 
such  can  be  proceeded  against.  That  such  is  the  only  proper  course  where,  as 
in  this  case,  it  is  claimed  that  certain  persons  are  unlawfully  claiming  to  be, 
and  are,  exercising  the  functions  of  a  private  corporation  which  never  had  an 
existence,  the  authorities  are,  so  far  as  we  know,  agreed,  and  such  we  believe 
to  be  the  proper  rule.  In  People  v.  Flint,  64  Cal.  49,  this  court  held  that  in 
a  proceeding  of  this  kind  the  corporation  was  the  proper  defendant.  But  there 
the  facts  were  set  forth,  showing  that  the  defendant  was  a  de  facto  corpora- 
tion, acting  under  articles  of  incorporation  which  were  claimed  and  held  by  the 
court  to  be  defective.  The  court,  after  holding  that  the  corporation  was  a 
necessary  party,  says:  "It  is  well  to  say,  to  prevent  any  misconception,  that 
if,  on  a  new  trial,  after  the  alleged  corporation  had  been  made  a  party,  it  should 
be  adjudged  that  it  never  had  been  legally  a  corporation,  that  in  that  case  ap- 
propriate proceedings  should  be  had  by  which  the  affairs  of  such  de  facto  cor^ 
poration  should  be  wound  up  and  settled  by  the  trustees." 

The  statute  of  limitations  is  pleaded  by  way  of  answer,  and  a  demurrer 
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thereto  was  sustained  by  the  court  below.  This  it  is  claimed  was  error,  but 
as  the  case  must  be  reversed  on  other  grounds,  and  the  pleadings  be  amended, 
we  express  no  opinion  on  the  question. 

As  to  the  other  questions  arising  upon  the  answer,  they  relate  to  the  special 
answer  to  the  second  count  of  the  complaint,  which  count  of  the  complaint 
was  held  in  the  former  opinion  to  be  bad.  We  adhere  to  that  opinion  so  far 
as  it  relates  to  these  questions,  except  so  far  as  it  holds  that  a  duly-organized 
corporation  cannot  take  an  assignment,  from  its  lawful  owners,  of  a  franchise 
to  lay  down  and  maintain  a  street  railroad.  This  is  based  upon  the  constitu- 
tional provision  that  "corporations  may  be  formed  under  general  laws,  but 
shall  not  be  created  by  special  act."  Article  4,  §  31.  This  provision  applies 
to  the  formation  or  creation  of  corporations,  and  to  the  powers  directly  conferred 
upon  them  by  legislative  enactment,  and  cannot,  in  our  judgment,  be  construed 
as  prohibiting  the  assignment  of  a  franchise  to  a  legally  organized  corporation, 
by  persons  having  the  lawful  right  to  exercise  and  transfer  the  same. 

If  we  look  to  the  judgment  rendered  in  this  case  it  is  apparent  that  it  is 
founded  upon  the  second  count  of  the  complaint,  which  was  held  by  the  de- 
partment to  be  bad.  It  does  not  decree  that  there  is  or  was  no  such  corpora- 
tion as  the  Potrero  &  Bay  View  Bailroad  Company,  nor  that  the  said  corpora- 
tion, or  the  other  defendants,  are  usurping  the  right  to  be  such  corporation, 
but  simply  decrees  that  the  plaintiff  "recover  of  the  defendants  the  said  rights, 
powers,  and  franchises  by  them,  the  said  defendants,  exercised  and  claimed, 
viz.,  of  constructing,  maintaining,  and  operating  an  iron  railroad,  commonly 
called  and  known  as  a  *  street  railroad,'  along  and  upon  certain  of  the  streets, 
roads,  and  highways,  to-wit,"  describing  the  route;  and  the  defendants  are 
enjoined  from  exercising  said  franchises.  We  are  of  the  opinion  that,  upon 
the  decision  of  the  department  that  the  second  count  of  the  complaint  was 
bad,  the  judgment  of  the  court  below  should  have  been  reversed,  for  the  rea- 
son that  the  judgment  cannot  be  supported  by  the  first  count.  The  sole 
ground  upon  which  the  first  count  is  based,  viz.,  the  non-existence  of  the  cor- 
poration, is  left  wholly  undetermined  by  the  judgment.  The  judgment  ap- 
pealed from  is  reversed,  and  the  cause  remanded. 

We  concur:  Searls,  C.  J.;  Sharpstein,  J.;  McFarland,  J.;  Pater- 
son.  J. 
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Knight  «.  Russ  et  al.    (No.  12,659.) 
(Supreme  Court  of  California,    December  4, 1888.) 


1.  Attorney  and  Cltbnt— Compensation — ^Retainer — Evidence. 

In  an  acLion  for  profeBsional  services  as  attorney  at  law  in  certain  cases,  evi- 
dence of  the  value  of  a  "retainer"  in  the  cases  is  admissible  on  behalf  of  plaintiiC, 
the  value  of  the  services  including  the  value  of  the  retainer. 

2.  Witness— Compbtenot— Transactions  with  Decedent. 

Under  Code  Civil  Proc.  Cal.  §  1880,  providing  that  parties  to  an  action  against  an 
executor  or  administrator  upon  a  claim  against  the  estate  of  a  decedent  cannot  he 
witnesses  as  to  any  matter  occurring  before  the  latter^s  death,  an  attorney  at  laAV 
who  sues  for  professional  services  rendered  the  decedent  is  not  Incompetent  to  tes- 
tify as  to  the  nature  and  extent  of  his  law  practice. 

It.  TRiAii— Argument  op  Counsel— Heading  Pleadings  to  Jury— Competency  as  Wit- 
ness. 

Plaintiff,  arguing  the  case  in  his  own  behalf,  is  not  precluded  from  reading  to  the 
jury  the  claim  and  verification  thereof,  filed  in  the  case,  on  the  ground  that  be  is 
incompetent  as  a  witness  to  the  facts  stated  therein. 

4.  Attorney  and  Client — Compensation — Instructions. 

An  instruction  that,  for  the  purpose  of  determining  the  value  of  plalntiff^s  serv- 
ices, "  it  is  proper  to  receive  evidence  as  to  the  price  usually  charged  and  received 
for  similar  services  by  other  persons  of  the  same  profession,  in  the  same  vicinity, 
and  practicing  in  the  same  court, "  is  correct 
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5.  Appeai/—Rbvibw— Weight  of  Bvidewor. 

There  being  evidence  that  plaintiff  was  employed  by  deoeased,  and  that  his  serv- 
ices were  worth  the  amount  allowed  by  the  verdict,  the  latter  will  not  be  set  aside 
as  against  the  weight  of  evidence. 

Commissioners*  decision.  In  bank,  jlppeal  from  superior  court,  Hum- 
boldt county;  James  E.  Murphy,  Judge. 

Action  by  George  A.  Knight  against  Zipporah  Russ  and  othei-s,  executrix 
and  executors  of  Joseph  Russ,  deceased. 

J.  D.  H,  Uhamberiin,  J.  U,  G,  Weaver ,  and  Geo,  W.  Hunter ^  for  appellant. 
John  A.  McQuaidf  for  respondent. 

Belcher,  C.  C.  The  plaintiff  presented  a  claim,  properly  verified,  against 
the  estate  of  Joseph  Russ,  deceased,  for  $1,500,  "for  professional  services  as 
attorney  and  counselor  at  law,  rendered  in  the  month  of  May,  1886,  at  the 
city  and  county  of  San  Francisco,  in  the  following  cases,"  etc.  The  cases  re- 
ferred to  were  four  indictments  in  the  United  States  district  court  for  subor- 
nation of  perjury;  one  of  the  indictments  being  against  the  deceased.  The 
claim  was  rejected,  and  thereupon  this  action  was  commenced  to  recover  the 
amount  thereof.  Tlie  case  was  tded  by  a  jury,  and  the  verdict  was  in  favor 
of  the  plaintiff  for  the  full  amount  claimed.  Thedefendants  moved  for  a  new 
trial,  and  have  appealed  from  the  judgment  and  from  tlie  order  denying  their 
motion. 

At  the  trial  it  appeared  that  the  indictments  were  tiled  in  court  on  the  3d 
of  April,  1886,  and  demurrers  thereto  were  interposed  by  another  attorney; 
that  one  of  tjje  cases  was  taken  up  as  a  test  case,  and  the  demurrer  therein 
was  argued  by  the  attorney  who  filed  it  on  the  28th  of  April ;  that  the  de- 
murrer in  that  case  was  sustained  on  the  2d  of  May,  and  thereupon  all  of  the 
indictments  were  dismissed.  The  plaintiff  then,  alter  proving  that  he  was 
an  attorney  at  law  and  in  good  standing  at  the  bar,  introduced  evidence  tend- 
ing to  show  that,  after  the  demurrers  were  filed,  he  was  engaged  by  the  de- 
ceased to  assist  in  the  defense  of  all  the  cases,  and  that  he  was  present  in  court 
at  the  time  of  the  argument  and  at  the  time  of  the  decision,  and  had  rendered 
some  service  outside.  He  then  called  witnesses  to  prove  the  value  of  a  re- 
tainer in  the  cases.  This  evidence  was  objected  to  on  the  ground  that  the  ac- 
tion was  brought  to  recover  the  value  of  professional  services  rendered,  and 
not  the  value  of  a  retainer.  The  objection  was  overruled  and  an  exception 
reserved.  It  is  earnestly  argued  for  appellants  that  this  ruling  was  erroneous, 
but  we  think  it  correct.  The  word  "retainer,"  when  used  in  this  connection, 
is  defined  by  Bouvier  to  be  "the  act  of  a  client  by  which  he  engages  an  attor- 
ney or  counselor  to  manage  a  cause,  either  by  prosecuting  it,  when  he  is  plain- 
tiff, or  defending  it  when  he  is  defendant."  Bouv.  Law  Diet.  It  has  been 
held  that  whenever  an  attorney  is  employed  generally,  to  prosecute  or  defend 
an  action,  he  may,  after  the  action  has  been  terminated,  recover  from  his  cli- 
ent a  retaining  fee,  although  the  contract  of  employment  did  not  expressly  or 
specifically  mention  a  retaining  fee.  Perry  v.  Lord,  111  Mass.  504;  Black- 
man  V.  Webb,  17  Pac.  Rep.  464.  In  the  last-named  case  the  supreme  court 
of  Kansas  said:  "When  an  attorney  is  engaged  to  prosecute  or  defend  in  an 
action,  his  entire  services  in  that  action  are  engaged  for  his  client,  and  he  can- 
not perform  services  for  the  adverse  party.  He  is  retained  by  his  client  for 
that  entire  action;  and,  whether  his  client  may  ever  call  upon  him  to  perform 
services  or  not,  he  cannot  perform  services  in  that  action  for  the  adverse  party, 
nor  can  he  receive  any  fee  or  compensation  from  the  adveree  party.  All  his 
skill  and  ability  for  that  case  is  at  the  command  of  his  client.  A  retainer  of 
an  attorney  at  law  is  presumably  worth  something  to  the  client,  and  presum- 
ably a  loss  to  the  attorney;  and,  whether  the  attorney  is  ever  called  upon  to 
perform  any  services  or  not  in  that  case,  he  may,  when  the  case  is  terminated, 
recover  for  whatever  the  evidence  shows  the  retainer  was  worth."    When  an 
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action  is  brought  to  recover  the  value  of  an  attorney's  services,  the  retainer, 
it  not  having  been  paid,  constitutes  a  part  of  the  plaintiff's  cause  of  action; 
but  it  is  not  necessary  to  set  forth  the  items  of  the  account  in  the  complHint. 
It  is  sufficient  to  state  the  facts  constituting  the  cause  of  action  in  ordinary 
and  concise  language,  and,  if  the  defendant  desires  further  particulars,  he 
may  call  for  them,  and  they  must  be  given  him  within  a  limited  time.  Code 
Civil  Proc.  §§  426. 454.  At  the  trial,  if  the  issue  has  been  tendered  as  to  the 
value  of  the  services,  their  value  must  be  proved,  and  that  will  include  the 
value  of  the  retainer. 

The  plaintiff  was  called  as  a  witness  in  his  own  behalf,  and  was  asked  if  be 
was  an  attorney  at  law,  bow  long  he  had  practiced  law,  bow  long  he  had  been 
practicing  in  San  Francisco,  whether  he  had  devoted  considerable  time  to  crim- 
inal practice,  and  what  had  been  the  income  from  his  practice  for  the  last  two 
or  three  years.  These  questions  were  all  objected  to  by  the  defendants,  upon 
the  ground  that  the  plaintiff  was  rendered  incompetent  to  be  a  witness  in  the 
case  by  the  provisions  of  section  1880  of  the  Code  of  Civil  Procedure;  and  the 
objections  were  overruled.  That  section  provides  that  parties  to  an  action 
against  an  executor  or  aduiinistrator,  '*upon  a  claim  or  demand  against  the 
estate  of  a  deceased  person,"  cannot  be  witnesses  "as  to  any  matter  of  fact 
occurring  before  the  death  of  such  deceased  person,"  The  evident  purpose 
of  the  section  was  to  prevent  parties  from  testifying  to  matters  tendbig  to  es- 
tablish the  asserted  claim  or  demand,  and  not  to  prevent  their  testifying  in 
reference  to  other  matters  which  may  arise  incidentally.  The  plaintiff's  tes- 
timony was  wholly  as  to  incidental  matters;  and  they  were  matters,  too.  which 
cannot  be  said  to  have  occurred  before  the  death  of  deceased.  In  our  opinion, 
it  did  not  come  within  the  inhibition  of  the  statute,  and  the  ruling  of  the 
court  was  therf fore  proper. 

Many- other  objections  were  taken  by  defendants  to  the  admission  of  evi- 
dence offered  by  plaintiff,  but  they  do  not  require  special  notice.  After  care- 
fully going  over  the  record,  we  are  unable  to  see  that  any  prejudicial  error 
was  committed  by  the  rulings  of  the  court. 

When  the  testimony  was  all  in,  the  plaintiff  argued  the  case  to  the  JU17  in 
his  own  behalf.  In  doing  so  he  read  the  complaint,  and  the  verified  claim 
which  was  attached  thereto  and  made  a  part  thereof.  Counsel  for  defendants 
objected  to  his  reading  the  claim  and  verification  thereof,  on  the  ground  that 
he  could  not  be  a  witness  to  the  facts  stated  therein,  and,  if  allowed  to  read 
them,  would,  in  effect,  do  indirectly  what  he  could  not  do  directly.  The  court 
overruled  the  objection,  and  defendants  reserved  an  exception.  In  commenc- 
ing a  trial  before  a  jury  the  pleadings  are  ordinarily  read  to  the  jury,  or  the 
facts  of  theccise  are  fully  stated  by  counsel;  and  if,  in  the  progress  of  the  ar- 
gument, counsel  desire  to  again  read  the  pleadings,  or  to  further  call  the  at- 
tention of  the  jury  to  the  facts  alleged,  there  can,  so  far  as  we  can  see,  be  no 
impropriety  in  their  doing  so.  The  argument  is  under  the  control  of  the  court, 
and  extraneous  matters  should  not  be  brought  in  or  commented  upon.  But 
counsel  have  a  right  to  discuss  the  case  in  all  its  bearings;  and.  so  long  as 
they  do  not  go  outside  of  it,  and  attempt  to  bring  in  other  matters,  cannot  be 
restrained  by  the  court.  The  verified  claim  in  this  case  constituted  a  part  of 
the  complaint,  and  the  plaintiff  had  a  right,  if  he  desired  to  do  so,  to  reiid  the 
whole  complaint,  and  he  violated  thereby  no  rule  of  law  or  propriety. 

In  its  instructions  to  the  jury,  the  court,  among  other  things,  told  them 
that  if  they  found  that  the  deceased  employed  the  plaintiff,  then  the  plaintiff 
was  entitled  to  the  value  of  the  services  rendered,  taking  into  consideration 
the  natui*e  of  the  services  performed,  the  plaintiff*s  standing  in  his  profession 
for  learning,  skill,  etc.,  and  then  added:  "For  the  purpose  of  aiding  in  deter- 
mining this,  it  is  proper  to  receive  evidence  as  to  the  prices  usually  charged 
and  received  for  similar  services  by  other  persons  of  the  same  profession,  in 
the  same  vicinity  and  practicing  in  the  same  court."     The  part  of  the  iustruc- 
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tion  above  quoted  was  excepted  to  by  defendants,  and  it  is  now  claimed  that 
it  was  misleading  and  erroneous.  We  think  the  instruction  proper.  It  stated 
a  well-settled  rule  of  law,  and  there  was  therefore  no  error  in  giving  it. 
Viloif  V.  Downer,  21  Vt.  419;  Stanton  v.  JSmbrey,  93  U.  S.  557. 

It  is  also  urged  for  tlie  appellants  that  the  verdict  was  not  justified  by  the 
evidence.  But  there  was  evidence  tending  strongly  to  show  that  plaintiff 
WHS  employed  by  the  deceased  to  assist  in  the  cases  named,  and  that  liis  serv- 
ices  and  retainer  were  worth  as  much  as  he  was  allowed  by  the  verdict.  We 
cannot  say,  therefore,  that  the  judgment  should  be  reversed  on  this  ground. 
Ill  our  opinion,  the  judgment  and  order  should  be  affirmed. 

I  concur:    Foote,  C* 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion  the  judg« 
ment  and  order  are  affirmed.  . 


(8  Cal.  Unrep.  33)  FrANKISH  V.  SMITH.      (No.  12,611.) 

(SuprcTne  Court  of  Calif  omia,    December  4, 1888.) 

QuiETn90  Title— Evidence. 

Where  the  decisive  question  in  an  action  to  quiet  title  is  whether  a  note  g^iven 
for  the  purchase  of  the  land  was  intended  as  an  absolute  payment,  or  as  an  evi- 
dence of  debt,  and  the  evidence  is  conflicting,  a  finding  that  it  was  merely  evidence 
of  debt  will  not  be  disturbed. 

Ck)mmissioners'  decision.  In  bank.  Appeal  from  superior  court,  San  Ber- 
nardino county;  James  E.  Gibson,  Judge. 

Action  by  Charles  Prankish  against  J.  H.  Smith  to  quiet  tille  to  a  piece  of 
land  which  plaintiff  had  contracted  to  sell  to  defendant.  Plaintiff  obtained 
judgment.    Defendant  appeals. 

Howell  <fc  RofjDellf  for  appellant.     W,  Taylour  English,  for  respondent. 

Foote,  C.  Action  lo  quiet  title.  The  principal  point  of  contention  in  this 
case  is  as  to  whetlier  a  note  for  $600,  given  by  Smith  on  the  purchase  of  a 
piece  of  land  from  Frankish,  was  intended  as  an  absolute  payment,  or  as  an 
evidence  of  debt.  The  defendant  contends  that  the  evidence  shows  it  w«s  ac- 
cepted as  an  absolute  payment  of  so  much  of  the  purchase  price  for  the  land, 
and  that  the  remedy  of  tlie  plaintiff  was  thenceforward  by  suit  on  tlie  note, 
distinct  from  any  claim  on  the  land.  The  court  below  found  that  the  note 
was  not  ac(  epted  as  payment;  that  it  was  not  paid  when  due;  and  that  there- 
upon the  plaintiff,  as  he  had  a  right  to  do  under  a  written  contnict  of  sale  of 
the  land  contemporaneous  with  and  a  part  of  the  same  transaction  as  the  giv- 
ing of  the  note  lor  S500,  rescinded  the  contract  of  sale;  and  that  the  tender 
of  payment  oi'  the  note  last  mentioned,  and  another  note  for  a  deferred  pay- 
ment, given  at  the  time  when  the  agreement  to  sell  was  made,  came  too  late. 
There  was  a  sharp  conflict  in  the  evidence  upon  the  points  involved,  and  we 
advise  that  the  judgment  and  order  be  affirmed. 

We  concur:    Belcher,  C.  C;  Hayne,  0. 

Peb  Curiam.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 


(3  Cal.  Unrep.  84) 

Harris  et  nx,  v.  Sutherland,  (Box,  Intervener.)    (No.  12,655.) 
{Supreme  Court  of  California.    December  4, 1888.) 
Appsaj*— Review— Weight  of  Evidence. 

A  decree  deciding  that  a  deed  absolute  on  its  face  is  not  a  mortgage  will  not  be 
disturbed,  on  appeal,  where  the  evidence  is  conflicting. 


Digitized  by 


Google 


702  PACIFIC   REPORTER.  [Or. 

Commissioners'  decision.  In  bank.  Appeal  from  superior  court,  Fresno 
county;  J.  B.  Campbell,  Judge. 

Action  by  C.  C.  Harris  and  Pattie  A.  Harris,  his  wife,  against  William 
Sutheriand,  to  redeem  land  from  an  absolute  conveyance  made  by  plaintiffs  to 
defendant,  which  plaintiffs  allege  to  be  a  mort;gage.  A.  J.  Box  intervened, 
claiming  the  land  as  an  innocent  purchaser  from  Sutheriand.  The  court  held 
the  instrument  to  be  a  deed,  and  not  a  mortgage.    Plaintiffs  appeal. 

Hinds  d-  Merriam,  for  appellants.  E.  D,  Edwards^  for  defendant  and  re- 
spondent.    C.  G,  Sayle,  for  intervener  and  respondent.     • 

FooTE,  C.  This  case  turns  upon  the  point  as  to  whether  or  not  the  evi- 
dence is  sufficient  to  warrant  the  court  below  in  finding  that  a  certain  instru- 
ment in  writing  made  by  the  plaintiff  to  Sutlierland,  the  defendant,  was  in- 
tended to  be  a  deed,  and  not  a  mortgage.  The  evidence  is  conflicting,  and 
the  finding  should  be  upheld.  We  advise  that  the  judgment  and  order  be  af- 
firmed. 

We  concur:    Belcher,  0.  C. ;  Hayne,  0. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  are  affirmed. 


(17    Or.    65) 

Board  of  Bailroad  Com*rs  of  Oregon  v,  Oregon  By.  &  Nav.  Co. 
(Supreme  Court  of  Oregon.    November  5, 1888.) 

1.  Railroad  Companiess— Railroad  Commissioners— Powers. 

A  power  conferred  by  the  legislature  upon  a  board  of  commissioners,  required  to 
be  exercised  with  reference  to  the  affairs  of  certain  corporations  will,  not  be  ex- 
tended by  implication ;  and  the  acts  which  the  board  attempts  to  do  under  the  power 
will  not  be  upheld,  unless  the  authority  to  do  them  is  aflirmatively  shown  to  be 
included  in  it. 

2.  Same— Power  to  Regulate  Charges— Remission  op  Charges.  * 

Where  the  legislative  assembly  of  the  state  passed  an  act  creating  a  board  of 
railroad  commissioners,  empowering  it  to  examine  into  the  affairs  of  railroad  cor- 
porations doing  business  within  the  state,  and  required  it  to  make  a  biennial  report, 
with  such  suggestions  **as  to  what  changes  in  the  classification  of  freights,  or  what 
change  in  the  rate  of  freights  or  fares,  are  advisable  for  the  public  welfare, "  but 
conferred  no  express  authority  upon  the  board  to  regulate  the  price  of  freight,  or  to 
determine  when  freight  charges  were  unreasonable,  held,  that  the  board  had  no 
jurisdiction  to  require  a  railroad  company  to  refund  to  a  shipper  a  sum  of  money 
alleged  to  have  been  exacted  from  him  in  excess  of  a  reasonable  charge  for  the 
shipment 

8.  Same — Report  to  Legislature — ^Power  to  Hear  Complaints. 

Held^  that  where  such  act  directed  the  board  to  examine  into  such  affairs,  and 
specially  required  it  to  report  the  result  of  its  investigation  concerning  certain 
specific  matters  to  the  legislature,  evidently  for  the  purpose  of  its  action  thereon, 
it  would  uot  be  presumed  that  the  act  intended  to  give  the  board  authority  to  ad- 
just these  matters,  although  it  was  empowered  by  certain  provisions  therein  con- 
tained to  hear  complaints  made  by  persons  against  railroad  companies  on  account 
of  acts  in  general  done  or  omitted  to  be  done  by  them. 

4.  Same— Overcharge— Suit  bt  Commissioners. 

And  heldy  further  J  that  a  provision  in  the  act  to  the  effect  that  whenever  any  rail- 
road company  violated,  refused,  or  neglected  to  obey  any  lawful  order  or  require- 
ment of  the  board,  it  shall  be  the  duty  of  the  commission  to  enter  complaint  in  the 
circuit  court  of  the  state,  sitting  in  equity,  and  that  such  court  should  have  power 
upon  notice  to  the  company  to  proceed  to  hear  and  determine  the  matter  sp^ily, 
etc.,  did  not  authorize  such  a  proceeding  in  order  to  enforce  the  repayment  of  money 
charged  on  freight  claimed  to  be  in  excess  of  a  reasonable  charge ;  that  a  claim  of 
that  character  can  only  be  enforced  by  a  common-law  action. 

{Syllabus  by  the  Court.) 
Appeal  from  circuit  court,  Umatilla  county. 
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Action  by  the  board  of  railroad  commissioners  of  the  state  of  Oregon  against 
the  Oregon  Railway  &  Navigation  Company  to  compel  the  return  of  a  sum  of 
money  due  a  tlilrd  person.    Judgment  for  plaintiff,  and  defendant  appeals. 

Thayer,  C.  J.  The  respondent  herein  instituted  a  proceeding  in  said  court 
against  the  appellant  to  require  it  to  refund  to  one  £.  J.  Summerville  the 
sum  of  $11,  claimed  to  be  an  excess  over  and  above  a  reasonable  compensa- 
tion exacted  by  the  appellant  from  said  Summerville  for  transporting  for  him 
a  car-load  of  wheat  from  Pendleton  to  Portland.  The  respondent  was  cre- 
ated by  an  act  of  the  legislative  assembly  of  the  state  entitled  **  An  act  to  cre- 
ate and  establish  a  board  of  railroad  commissioners,  and  to  define  and  regulate 
its  powers  and  duties,  and  to  fix  the  compensation  of  its  members,"  approved 
February  18,  1887.  The  appellant  is  a  railroad  corporation  organized  under 
the  laws  of  the  state,  and  maintains  a  line  of  railroad  between  the  points  men- 
tioned and  at  other  places  within  the  state.  The  proceeding  was  taken  under 
the  said  act;  and  the  main  question  presented  for  the  consideration  of  this 
court  is  whether  it  authorizes  such  board  to  maintain  a  proceeding  to  obtain 
relief  of  the  character  claimed  therein. 

I  suppose  it  has  become  the  settled  doctrine  that  the  legislature  has  author- 
ity to  establish  reasonable  regulations  for  the  control  in  certain  particulars  of 
all  corporations  whose  business  is  of  a  quasi  public  character;  and  that  to 
enable  it  to  exercise  such  authority  prudently  and  intelligently  it  may  pro- 
vide for  an  inspection  of  the  affairs  of  the  corporations  which  concern  the 
general  community.  This  authority  arises  out  of  the  principle  that  such  in- 
stitutions enjoy  privileges  and  franchises  created  for  the  benetit  of  the  public, 
and  is  exercised  in  order  that  the  public  may  not  fail  to  receive  it.  Such  reg- 
ulations must  not  be  arbitrary  or  capricious.  Their  aim  and  object  must  be 
to  promote  the  welfare  of  society;  otherwise  they  cannot  be  enforced.  The 
legislature  has  the  right  to  judge  as  to  when  the  public  necessity  requires  the 
adoption  of  such  measures,  but  the  courts  may  determine  whether  a  particu- 
lar regulation  is  a  reasonable  exercise  of  the  power.  It  is  dilficult  to  ascer- 
tain from  an  examination  of  said  act  what  power  the  legislature  conferred 
upon  the  said  board.  Counsel  for  the  appellant  claims  that  no  power  what- 
ever has  been  conferred  upon  it,  except  to  tind  out  as  to  the  freights  and  fares 
charged  by  common  carriers,  and  certain  other  facts,  and  report  the  same  to 
the  legislature.  Section  9  of  the  act  provides  that  "said  board  may  inquire 
into,  ascertain,  and  report  to  itself  the  method  by  which  the  accounts  of  cor- 
porations operating  railroads  or  street  railways  are  kept."  Section  10  pro- 
vides that  "the  board  shall  make  a  biennial  report  to  the  legislative  assembly 
including  such  statements,  facts,  and  explanations  as  will  disclose  the  actual 
workings  of  the  system  of  railroad  transportation  of  freight  and  passengers, 
and  its  beariiig  on  the  business  prosperity,  etc.,  with  such  suggestions  in  re- 
lation thereto,  etc.,  as  to  them  may  seem  appropriate.  They  shall  also  at 
such  times  as  they  shall  deem  advisable  examine  any  particular  subject  con- 
nected with  the  condition  and  management  of  railroads,  and  report  to  the  leg- 
islative assembly  their  doings  thereon,  and  their  reasons  therefor."  Section 
11  provides  that  "said  commissioners  shall  examine  into  the  condition  and 
management  of  all  other  matters  concerning  the  business  of  the  railroads  of 
this  state  so  far  as  the  same  affect  or  relate  to  the  interests  of  the  public  and 
to  the  accommodation  and  security  of  passengers  or  persons  doing  business 
therewith,  and  whether  such  railroad  companies  or  corporations,  their  oiDcers, 
etc.,  comply  with  the  laws  of  this  state  now  in  force  or  which  shall  thereafter 
be  in  force  concerning  them,  and  such  other  matters  as  they  shall  deem  im- 
portant; and  for  such  purpose  said  commrissioners  shall  have  the  right  to  ex- 
amine all  the  books,  etc.,  of  any  railroad  company  or  corporation  in  this  state; 
and  thej  shall  have  power  to  examine  under  oath,  etc.,  any  and  all  directors, 
etc.,  of  any  such  railroad  corporation,  and  any  other  person,  concerning  any 
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matter  relating  to  the  condition  and  management  of  the  business  of  such  cor- 
poration or  company. "  Section  12  provides  that  "any  person,  etc.,  complain- 
ing of  anything  done  or  omitted  to  be  done  by  any  common  carrier  subject  to 
the  provisions  of  this  act,  in  contravention  of  the  provisions  tliereof ,  may  ap- 
ply to  said  commission  by  petition,  which  shall  briefly  state  the  facts;  where- 
upon a  statement  of  the  charges  thus  made  shall  be  forwarded  by  the  commis- 
sion to  such  common  carrier,  who  shall  be  called  upon  to  satisfy  the  complaint 
or  to  answer  the  same  in  writing  witliin  a  reasonable  time,  to  be  specified  by 
the  commission.  If  such  common  carrier  within  the  time  specified  shall 
make  reparation  for  the  injury  alleged  to  have  been  done,  said  carrier  shall 
be  relieved  of  liability  to  the  complainant  only  for  the  particular  violation  of 
law  thus  complained  of.  If  such  carrier  shall  not  satisfy  the  complaint  within 
the  time  specified,  or  there  shall  appear  to  be  any  reasonable  ground  for  inves- 
tigating said  complaint,  it  shall  be  the  duty  of  the  commission  to  investigate 
the  matter  complained  of  in  such  manner  and  by  such  means  as  it  shall  deem 
proper.  No  complaint  shall  at  any  time  be  dismissed  because  of  the  absence 
of  direct  damage  to  the  complainant.*'  Section  13  provides  that  "whenever 
an  investigation  shall  be  made  by  said  commission  it  shall  be  its  duty  to  make 
a  report  in  writing  in  respect  thereto,  which  shall  include  the  finding  of  fact 
upon  which  the  conclusions  of  the  commission  are  based,  together  with  its 
recommendation  as  to  what  reparation,  if  any,  should  be  miide  by  the  com- 
mon carrier  to  any  party  o^  parties  who  may  be  found  to  have  been  injured; 
and  such  finding  so  made  shall  thereafter  in  all  judicial  proceedings  be  deemed 
prima  facie  evidence  as  to  each  and  every  fact  found.  All  reports  of  inves- 
tigations mad*'  by  the  commission  shall  be  entered  of  record,  and  a  copy  thereof 
shall  be  furnished  to  the  party  who  may  have  complained,  and  to  any  com- 
mon carrier  that  may  have  been  complained  of."  Section  14  provides  that 
"if  in  any  case  in  which  an  investigation  shall  be  made  by  said  commission 
it  shall  be  made  to  appear  to  the  satisfaction  of  the  commission,  etc.,  that  any- 
thing has  been  done  or  omitted  to  be  done  in  violation  of  the  provisions  of 
this  act  or  of  any  law  cognizable  by  said  commission,  by  any  common  carrier, 
or  that  any  injury  or  damage  has  been  sustained  by  the  party  or  parties  com- 
plaining or  by  other  parties  aggrieved  in  consequence  of  any  such  violation, 
it  shall  be  the  duty  of  the  commission  to  forthwith  cause  a  copy  of  its  report 
in  respect  thereto  to  be  delivered  to  such  common  carrier,  together  with  a  no- 
tice to  said  common  carrier  to  cease  and  desist  from  such  violation  or  to  make 
reparation  for  the  injuries  so  found  to  have  been  done,  or  both,  within  a  rea- 
sonable time  to  be  specified  by  the  commission;  and  if  within  the  time  speci- 
fied it  shall  be  made  to  appear  to  the  commission  that  such  common  carrier 
has  ceased  from  such  violation  of  law  and  has  made  reparation  for  the  injury 
found  to  have  been  done,  in  compliance  with  the  report  and  notice  of  the  com- 
mission, or  to  the  satisfaction  of  the  party  complaining,  a  statement  to  that 
effect  shall  be  entered  of  record  by  the  commission,  and  the  said  common  car- 
rier shall  thereupon  be  relieved  from  further  liability  or  penalty  for  such  par- 
ticular violation  of  law."  Section  15  provides  that  "whenever  any  common 
caiTier»  as  defined  in  and  subject  to  the  provisions  of  this  act,  shall  violate  or 
refuse  or  neglect  to  obey  any  lawful  order  or  requirement  of  the  commission 
in  this  act  named,  it  shall  be  the  duty  of  the  commission,  and  lawful  for  any 
company  or  person  interested  in  such  order  or  requirement,  to  enter  com- 
plaint in  the  circuit  court  of  the  state,  sitting  in  equity,  in  the  judicial  district 
in  which  the  violation  or  disobedience  of  such  order  or  requirement  shall 
arise,  alleging  such  injury;  and  the  said  court  shall  have  power  to  hear  and 
determine  the  matter  at  any  time  after  service  of  the  complaint,  in  the  usual 
way,  on  such  short  notice  to  the  common  carrier  complained  of  as  the  court 
shall  deem  reasonable;  and  said  court  shall  proceed  to  hear  and  determine  the 
matter  speedily,  in  such  manner  as  to  do  justice  in  the  premises,  and  on  such 
hearing  the  report  of  said  commission  shall  be  piima  facie  evidence  of  the 
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matter  therein  stated;  and  if  it  be  made  to  appear  to  such  court  on  such  hear- 
ing that  the  lawful  order  or  requirement  of  said  commission,  exercised  in  pur- 
suance of  the  provisions  of  this  act,  has  been  violated  or  disobeyed,  it  shall  be 
lawful  for  such  court  to  issue  a  writ  of  injunction  or  other  proper  process, 
mandatory  or  otherwise,  to  restrain  such  common  carrier  from  further  con- 
tinuing sucii  violation  or  disobedience,  and  enjoining  obedience  to  the  same; 
and  in  case  of  any  disobedience  of  any  such  writ  of  injunction  or  other  proper 
process,  mandatory  or  otherwise,  it  shall  be  enforced  by  proper  process  issued 
out  of  said  court. "  Section  17  of  said  act  provides  to  the  effect  that  wheri- 
ever  the  commissioners  deem  that  repairs  are  necessary  upon  any  railroad,  or 
an  addition  to  or  change  of  its  stations  or  station-houses,  or  change  in  its  rates 
of  fares  for  transporting  freight  or  passengers,  or  in  the  mode  of  operating 
its  road  and  conducting  its  business,  they  shall  in  writing  inform  the  corpora- 
tion of  the  improvements  or  changes  which  they  consider  proper,  and  a  re- 
port of  the  proceedings  of  compliance  or  of  a  refusal  to  comply  with  such  sug- 
gestions shall  be  included  in  their  biennial  repoi*t  to  the  legislative  assembly. 
Section  18  of  the  act  requires  the  board  to  investigate  the  cause  of  any  acci- 
dent on  any  railroad  resulting  in  loss  of  life,  and  invests  it  with  discretionary 
power  to  investigate  any  accident  on  such  road.  Section  19  requires  every 
railroad  company  or  corporation  on  request  to  furnish  said  botird  any  informa- 
tion required  by  it  concerning  the  condition,  management,  and  operation  of 
the  road  or  business  of  such  company  or  corporation.  Section  20  of  said  act 
provides  that  the  board  may  prescribe  the  form  of  the  annual  statement  re- 
quired to  be  transmitted  to  the  secretary  ot  state  by  every  company  or  cor- 
poration owning  or  operating  a  railroad  in  this  state  provided  for  by  act  of 
the  legislative  assembly  of  the  state  of  Oregon  approved  February  26,  1885, 
and  empowers  the  board  to  make  changes  and  additions  to  such  form,  and  re- 
quires it  to  examine  such  statements  when  filed,  and  if  the  same  be  defective 
or  appear  erroneous  to  notify  the  corporation  to  correct  it.  Section  22  of  said 
act  provides  that  in  case  any  railroad  company  or  corporation  refuses  to  sub- 
mit its  books,  etc.,  to  the  exammation  of  the  board,  or  to  furnish  information 
provided  for  in  that  act,  or  fails,  neglects,  or  refuses  to  do  or  perform  any  of 
the  requirements  of  the  act,  it  shall  forfeit  and  pay  to  the  state  of  Oregon  for 
every  such  offense  a  sum  of  not  less  than  $100  nor  more  than  $500,  to  be  re- 
covered in  an  action  in  the  name  of  the  state  of  Oregon  against  such  company 
or  corporation.  And  section  23  of  the  act  empowers  the  board  to  enter  the 
cars,  depots,  stations,  and  other  places  of  business  of  such  cori)orations  for  the 
purpose  of  inspecting  the  same,  and  to  observe  the  manner  and  methods  in 
which  the  business  of  such  corporation  is  done.  These  sections  of  the  act 
contain,  so  far  as  I  am  able  to  discover,  all  the  provisions  bearing  upon  the 
question  submitted:  and  it  must  be  ascertained  from  thf'm  whether  the  pro- 
ceeding can  be  maintained  or  not.  The  main  object  of  the  act  was  to  ascer- 
tain the  condition  of  railroad  affairs  in  the  state,  and  the  manner  in  which 
they  are  being  conducted.  Sections  9, 10,  and  11  thereof  clearly  indicate  that 
such  was  its  purpose.  Said  sections  endow  the  board  of  commissioners  created 
by  the  act  with  ample  power  to  investigate  the  subject.  This  was  obviously  * 
done^in  order  to  enable  the  legislature  to  judge  as  to  whether  the  railroad 
management  was  such  as  was  calculated  to  conserve  th^  best  interests  of  the 
public;  whether  the  public  were  being  dealt  fairly  with  by  those  in  charge  of 
such  management,  and  whether  changes  could  not  be  made  which  would  be 
beneficial  to  the  community.  The  state  has  an  interest  in  such  matters,  and 
it  is  highly  proper  that  the  legislature  should  inquire  into  them;  and  should 
it  ascertain  that  the  railroad  companies  were  pursuing  a  selfish,  mercenary 
coui*se,  and  disregarding  the  rights  of  their  patrons,  it  could  provide  suitable 
regulations  to  remedy  the  mischief.  Whether  a  railroad  company  is  employ- 
ing suitable  means  and  appliances  for  the  transportation  of  freight  and  pas- 
sengers over  the  line  of  its  road  with  reasonable  safety  and  dispatch,  and  as 
v.l9p.no.l9— 46 
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cheaply  as  it  can  afford  to  do  and  obtain  a  fair  profit,  in  view  of  the  amount  of 
its  investment,  is  always  a  pertinent  subject  of  inquiry  for  the  legislature; 
and  the  object  of  the  act,  it  seems  to  nie  from  the  general  spirit  and  tenor  of 
it,  in  creating  the  board  of  com  miss  ionei-s  and  clothing  it  with  the  functions 
it  possesses,  was  for  the  purpose  of  making  such  inquiry.  I  cannot  conclude 
tliat  the  legislature  undertook  to  correct  the  abuses  of  railroad  companies  be- 
fore it  could  know  with  any  certainty  whether  tliey  had  been  committed.  It 
would  not  be  likely  to  appoint  a  commission  for  execution  to  precede  one  of 
inquiry;  nor  that  it  would  delegate  its  discretion  in  so  important  a  matter  to 
an  inferior  board  to  be  exercised.  The  railroad  enterprises  in  this  state  are 
as  yet  in  their  infancy.  The  people  are  greatly  interested  in  having  them  ex- 
tended into  every  district  where  marketable  articles  are  produced,  and  it 
would  be  very  unwise,  as  well  as  unjust,  to  pursue  a. rash  and  narrow  policy 
towards  them.  It  is  not  contended  on  the  part  of  the  respondent  that  said  act 
invested  the  board  of  commissioners  with  authority  to  fix  the  rate  to  be 
charged  for  the  transportation  of  freight  or  passengers;  nor,  as  I  view  it,  were 
they  empowered  to  determine  what  charges  wei*e  reasonable  or  unreasonable. 
They  were  required  to  make  a  biennial  report  to  the  legislative  assembly,  with 
such  suggestions  "as  to  wliat  change  in  the  classifications  of  freight  or  what 
change  in  the  rate  of  freight  or  fares  are  advisable  for  the  public  welfare/' 
Section  10  of  act;  also  section  17  This  is  the  only  provision  in  the  act  I  have 
been  able  to  find  which  imposes  any  duty  upon  the  board  in  regard  to  rates 
and  fares.  Section  12  of  the  act  requires  the  board  to  investigate  complaints 
made  by  certain  persons  against  common  carriers,  siibject  to  the  provisions  of 
the  act,  on  account  of  anything  done  or  omitted  to  be  done  by  any  such  com- 
mon carrier  in  contravention  of  its  provisions.  Section  13  makes  it  the  duty 
of  the  board  to  make  a  report  of  an  investigation  made  by  it,  including  find- 
ings of  fact  upon  which  its  conclusions  are  based.  Section  14  makes  it  the 
duty  of  the  board,  in  any  CJise  in  which  an  investigation  is  made,  and  it  ap- 
I)ears  to  the  satisfaction  of  the  board  that  anything  has  been  done  or  omitted 
to  be  done  in  violation  of  the  provisions  of  the  act  or  of  any  law  of  which  the 
board  has  cognizance,  by  any  common  carrier,  or  that  any  injury  or  damage 
has  been  sustained  by  the  party  or  parties  complaining  or  by  other  parties 
aggrieved  in  consequence  of  any  such  violation,  to  forthwith  cause  a  copy  of 
its  report  in  respect  thereto  to  be  deli  vered  to  such  common  carrier,  etc.  And 
section  15  makes  it  the  duty  of  the  board,  whenever  any  such  common  car- 
rier shall  violate  or  refuse  or  neglect  to  obey  any  lawful  order  or  requirement 
of  the  board,  to  enter  complaint  as  therein  provided.  Neither  of  these  sec- 
tions, however,  specifies  the  particular  subjects  to  be  investigated,  nor  what 
acts  done  or  omitted  to  be  done  by  such  common  carrier  would  be  a  violation 
of  the  act  or  of  the  law  of  which  the  board  has  cognizance,  or  what  would  be 
a  lawful  order  or  requirement  of  the  board;  nor  does  any  section  of  it  indi- 
cate what  law  the  board  has  cognizance  of.  The  result  is  that  the  act  is 
hopelessly  ambiguous  as  to  the  jurisdiction  of  the  board  beyond  the  authority 
before  referred  to  It  has  power  in  conducting  its  investigations  to  compel 
'railroad  companies  to  furnish  it  information  as  provided  in  section  19  of  the 
act,  and  also  to  compel  them  to  adopt  such  form  of  annual  statement  required 
by  the  act  of  February  26,  1885,  to  be  transmitted  to  the  secretary  of  state  as 
it  may  prescribe  by  virtue  of  section  20  of  the  act;  but  an  attempt  on  the 
part  of  the  board  to  adjust  claims  between  railroad  companiejs  and  persons, 
firms,  corporations,  or  associations,  etc.,  and  to  enforce  obedience  to  its  or- 
ders made  in  respect  thereto  in  the  manner  specified  in  section  15  of  the  act, 
would  be  groping  in  the  dark. 

The  firat  question  arising  would  be,  what  contentions  between  the  railroad 
company  and  such  persons,  firms,  etc.,  has  it  jurisdiction  of?  The  answer  to 
that  question  cannot  be  left  to  speculation.  The  jurisdiction  of  such  commis- 
sions is  not  given  by  implication.    Commissions  of  that  character  are  mere 
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creatures  of  the  statute,  and  possess  no  power  except  what  the  statute  ex- 
pressly confers  upon  them.  Again,  if  the  board  had  jurisdiction  to  investi- 
gate complaints  for  overcharges  on  freight,  its  order  to  refund  the  excess 
could  not  be  enforced  in  the  manner  provided  in  section  15  of  the  act.  The 
recovery  of  money  unjustly  exacted  in  such  cases  is  a  common-law  remedy; 
and  the  party  against  whom  the  claim  is  made,  whether  a  natural  person  or  a 
corporation,  has  the  right  to  a  trial  by  jury  before  its  repayment  can  be  en- 
forced. A  summary  remedy  of  the  character  of  the  one  provided  for  cannot 
be  used  to  enforce  a  claim  for  damages  arising  ex  contractu  or  ex  delicto^ 
though  it  might  be  employed  to  com])el  the  performance  of  a  specific  duty  neces- 
sary to  the  administration  of  public  affairs.  The  several  bections  of  the  act 
taken  together  present  an  incongruity,  and  leave  an  impression  that  it  was 
made  up  by  a  sort  of  patchwork.  Sections  9,  10,  11,  and  17  clearly  indicate 
that  the  object  of  the  investigation  of  the  affairs  of  railroad  corporations  is 
for  the  purpose  of  ascertaining  facts  to  be  included  in  the  biennial  report 
which  the  board  is  required  to  make  to  the  legislative  assembly;  while  it 
might  be  inferred  from  sections  12,  13,  and  14  that  its  object  was  to  consti- 
tute the  board  a  kind  of  tribunal  of  conciliation  to  adjust  the  claims  of  per- 
sons against  the  railroad  companies  and  to  establish  prima  fcuiie  evidence  of 
their  validity;  and  section  15  makes  a  very  lame  attempt  to  compel  satisfac- 
tion of  them.  What  kind  of  claims  it  was  intended  the  board  should  adjust 
and  require  to  be  satisfied  does  not  appear.  If  its  jurisdiction,  however,  in 
that  particular  is  co- extensive  with  its  authority  to  investigate  such  aifairs, 
it  must  necessarily  extend  to  claims  arising  out  of  torts  as  well  as  contracts; 
as  it  is  required  by  section  18  of  the  act  to  investigate  the  causes  of  any  ac- 
cident on  any  railroad  resulting  in  the  loss  of  life  and  of  any  accident  not  so 
resulting  which  it  may  deem  to  require  investigation.  Under  this  view  the 
board  would  be  the  most  important  tribunal  in  the  state.  It  could  adopt  its 
own  code  of  procedure,  formulate  its  own  rules  of  evidence,  be  unembarrassed 
by  the  presence  of  a  jury,  and  adjudicate  in  accordance  with  its  own  caprices; 
and  if  its  orders  or  requirements  were  violated  or  refused  or  disobeyed  it 
could  enter  complaint  in  the  circuit  court,  "sitting  in  equity,''  and  have  a 
"mandatory  process"  issued  to  enforce  them.  It  cannot  be  presumed  that  any 
legislature  would  confer  so  important  a  preiogative  upon  a  board  of  commis- 
sioners; still,  we  must  conclude  that  it  was  done  in  the  present  case  if  we 
sustain  the  view  that  the  authority  of  the  board  to  adjust  matters  between 
persons  and  railroad  companies  is  co-extensive  with  its  authority  to  investi- 
gate them.  The  counsel  for  the  respondent  does  not  claim  that  the  board  has 
jurisdiction  to  the  extent  suggested,  but  I  fail  to  discover  any  point  short  of 
it  to  stop,  if  it  is  conceded  that  the  jurisdiction  includes  the  matters  involved 
in  the  present  case.  It  will  not  be  contended  that  the  act  gives  the  board  ju- 
risdiction in  express  terms  to  determine  when  freight  charges  are  unreason- 
able; and  if  the  question  is  left  to  inference  tliere  is  no  limit  to  the  extent  of 
its  jurisdiction  except  the  limitation  of  its  authority  to.  investigate,  and  that 
seems  to  extend  to  all  the  affairs  between  the  railroad  corporations  and  indi- 
viduals or  associations,  and  to  involve  every  breach  of  duly  of  the  former  and 
the  consequences  attending  it. 

It  has  for  a  very  long  time  been  considered  the  safer  and  better  rule,  in  de- 
termining questions  of  jurisdiction  of  boards  and  ofiicers  exercising  powers 
delegated  to  them  by  the  legislature,  to  hold  that  their  authority  must  affirm- 
atively appear  from  the  commission  under  which  they  claim  to  act.  There  is 
too  strong  a  desire  in  the  human  heart  to  exercise  authority,  and  too  much  of 
a  disposition  upon  the  part  of  those  intrusted  with  it  to  extend  it  beyond  the 
design  for  which  and  the  scope  within  which  it  was  intended  it  should  be  ex- 
ercised, to  leave  the  question  of  its  extent  to  inference.  Should  it  be  so  left 
serious  disturbances  might  arise  involving  a  confiict  of  jurisdiction,  which 
would  be  highly  detrimental  to  the  community.    It  is  not,  it  seems  to  me,  re- 
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quiring  too  much  of  the  legislative  branch  of  the  government  to  exact,  when 
it  creates  a  commission  and  clotlies  it  with  important  functions,  that  it  shall 
deiine  and  specify  the  authority  given  it  so  clearly  that  no  doubt  can  reason- 
ably arise  in  the  mind  of  the  public  as  to  its  extent.  Under  the  view  we 
have  indicated  in  the  foregoing  opinion  it  follows  that  the  judgment  appealed 
from  must  he  reversed,  and  the  complaint  dismissed;  and  it  is  so  ordered. 


(40  Kan.  203) 

Mhad  et  al.  v.  Anderson. 
{Supreme  Court  of  Kansas,    November  10, 1888.) 

1.  Appbai^—Reyiett— Granting  Temporabt  Ixjunction— Discretion  of  Court. 

The  refusing  or  granting  of  a  temporarv  injunction  is  largely  in  the  discrotion  of 
the  judge  or  court,  and  for  that  reason  close  and  intricate  questions  will  not  be  re- 
viewed, and  the  action  of  the  court  reversed,  unless  it  shall  clearly  appear  that  the 
judgment  was  erroneous. 

8.  Easement— Grant  by  Implication. 

Where  the  owner  of  a  tract  of  land  fronting  upon  a  public  highway  sells  a  portion 
thereof,  which  portion  is  entirely  surrounded  by  the  land  of  the  grantor  and  of 
strangers,  with  no  outlet  to  the  public  road  except  over  the  lands  of  the  grantor, 
heldf  that  such  {grantee  is  entitled  to  a  right  of  way  over  the  grantor's  land,  unless 
the  situation  ui  the  land,  or  the  object  for  which  it  is  used  and  conveyed,  shows 
that  no  grant  of  such  right  was  intended.* 

(Syllabus  hy  CVogstoUy  C.) 

Commissioners'  decision.  Error  to  district  court,  Shawnee  county;  John 
Guthrie,  Judge. 

The  agreed  statement  of  facts  and  the  -findings  of  the  court  show  concln- 
sively  the  following:  In  1877,  W.  C.  Mead  purchased  several  tracts  of  Jand, 
all  joining,  and  afterwards,  in  1877,  he  conveyed  30-acres  out  of  the  south-east 
corner  and  10  acres  on  the  north  side  to  his  son,  William  Mead,  who  after- 
wards resided  on  the  10-acre  tract  until  1881,  when  hereconveyed  to  his  father 
the  10-acre  tract,  and  moved  upon  the  30-acre  tract,  where  he  continued  to 
reside  until  1883,  when  he  sold  the  tract  to  Anderson,  the  defendant  in  er- 
ror, who  lias  lived  upon  the  land  ever  since;  that  while  William  Mead  resided 
upon  the  10-acre  tract  he  had  a  right  of  way  from  the  10-acre  tract  to  the  80- 
acre  tract,  and  after  moving  onto  the  30-acre  tract  continued  to  have  a  right 
of  way  west  and  nortli  to  the  public  highway;  tliat  there  was  a  public  road 
on  the  west  and  north  of  the  entire  tract  of  land  as  originally  owned  by  W. 
C.  Mead;  that  at  the  time  of  Anderson's  purchase  he  was  shown  a  road  or 
track  from  the  30-acre  tract  purchased  by  h'm  west  to  the  public  road,  as  the 
way  out  for  him,  it  being  the  way  in  controversy;  and  he  continuni  to  use 
the  same  up  to  the  comn^encement  of  this  action.  In  1886,  W.  C.  Mead  sold 
and  conveyed  to  Senteima  Mead  a  part  of  the  original  tract  of  land  lying  be- 
tween Anderson's  land  and  tlie  public  road,  on  the  west,  through  which  tract 
the  road  as  used  by  Anderson  runs, — Anderson's  80  acres  ot  land  being  sur- 
rounded by  other  land,  with  no  way  t<f  a  public  road  except  over  the  land  of 
Mead;  and  to  prevent  the  closing  up  of  said  road  this  action  to  enjoin  W.  C. 
Mead  and  Sentenna  Mead  was  brought  by  Anderson.  The  court  granted  a 
temporary  restniining  order,  and  required  notice  to  be  given,  and  afterwards, 
on  the  liearing,  granted  a  temporary  injunction,  restraining  W.  C.  and  Sen- 
tenna Mead  from  closing  up  the  road  used  by  Anderson;  and  to  review  this 
order  the  Meads  brings  the  case  here. 

Gunn  <&  Starbird,  tor  plaintiffs  it  error,  if.  B.  Mathews,  for  defendant  in 
error. 

Clogston,  C,  {c^ter  stating  the  facts  as  above.)  It  lias  often  been  held 
by  this  court  that  tho  refusing  or  granting  of  a  temporary  injunction  is  largely 

1  Respecting  the  creation  of  private  ways  by  necessity,  see  Stillwell  v.  Foster,  (Ua) 
14  Atl.  Rep,  r31,  and  note;  Kripp  v.  Curtis,  (Cal.)  11  Pac.  Rep.  881,  and  note. 
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In  the  discretion  of  the  judge  or  court,  and  for  that  reason  close  and  intricate 
questions  will  not  be  reviewed,  and  the  action  of  the  court  or  judge  reversed, 
unless  it  shall  clearly  appear  that  the  judgment  or  order  is  erroneous.  The 
reason  for  this  is  clear,  that  while  a  temporary  injunction  is  granted,  yet  at  the 
flnal  hearing  the  court  will  more  closely  determine  the  rights  of  the  parties, 
and  then,  if  it  is  found  that  the  temporary  injunction  was  improvidently 
granted,  it  will  be  dissolved,  or  not  made  perpetual.  Stoddart  v.  Vaiilan- 
ingham,  14  Kan.  24;  CorUey  v.  Fleming,  Id.  381;  Davia  v.  Stark,  30  Kan. 
565,  2  Pac.  Ren.  637.  With  this  view  some  of  the  questions  presented  will 
not  be  determined.  The  principal  question  presented,  however,  is,  by  the 
purchase  of  the  30-acre  tract  by  Anderson  from  William  Mead,  did  Anderson 
obtain  a  right  of  way  across  the  land  of  W.  C.  Mead  ?  For.  if  he  did,  then  that 
disposes  of  this  case;  for  Sentenna  Mead  purchased  long  after  Anderson  was 
in  possession  and  lise  of  this  right  of  way,  with  a  full  knowledge  of  Anderson's 
rights.  The  rule  is  fundamental  that  where  one  purchases  from  another  land, 
he  purchases  also  the  right  of  access  thereto.  Smyles  v.  Hastings,  22  N.  Y.  217 ; 
Holmes  v.  Secly,  19  Wend.  507;  Mpers  v.  Dunn,  49  Conn,  71;  Taylor  \.  War- 
naky,bb  Cal.  350;  Washb.  Easem.49;  Bass  v,  Edwards,  126  Mass.  445;  Buss 
v.  Dyer,  125  Mass.  287;  Nichols  v.  Luce,  24  Pick,  102;  Pingree  v.  McDuffie, 
56  N.  H.  306.  And  this  right  cannot  be  taken  away  when  once  obtained. 
The  rule  is  subject  to  exceptions,  of  course.  The  contract  of  the  parties  al- 
ways governs,  and  when  it  cannot  be  ascertained  that  no  grant  of  such  right 
was  intended,  none  will  pass.  Each  case  then  must  stand  on  the  facts  that 
surround  it.  Where  land  is  purchased  with  the  understanding  that  a  right  of 
way  used  by  the  grantor  can  still  be  used,  the  right  will  pass  with  the  grant. 
Seeley  v.  Bishop,  19  Conn.  128:  Collins  v.  Prentice,  lb  Conn.  39;  Nichols  v. 
Luce,  24  Pick.  102.  So,  in  this  case,  where  it  is  shown  that  William  Mead» 
from  1877  up  to  1883,  used  the  road  claimed  by  Anderson,  or  part  of  the  same 
road,  in  passing  from  the  30-acre  tract  across  the  lands  of  the  grantor,  and 
that  he  showed  such  way  to  Anderson  as  his  ivay,  and  Anderaon  had  so  con- 
tinued to  use  such  way,  with  the  consent  and  knowledge  of  W.  C.  Mead,  such 
circumstances  strongly  show  what  was  the  understood  rights  of  the  parties. 
But  it  is  contended  that  the  right  is  either  a  common-law  right,  or  one  by  con- 
tract, and,  as  the  legislature  has  provided  ample  means  for  Anderson  to  procure 
a  private  road,  being  surrounded  with  the  lands  of  others,  that  this  statutory 
right  supersedes  the  common  law.  This  question  we  deem  not  necessary  to 
pass  upon,  as  we  view  this  case.  Under  some  circumstances  the  right  would 
only  be  such  as  is  given  by  statute.  The  situation  of  the  land,  the  obvious 
intention,  and  any  understanding  of  tlie  parties  at  the  time  of  the  grant,  might 
be  such  as  to  preclude  even  the  possibility  of  a  right  of  way  across  the  lands 
of  the  grantor.  But  this  was  not  one  of  those  cases.  The  conduct  and  situa- 
tion of  the  parties,  and  the  uses  to  which  the  land  was  put,  the  fact  that  no 
other  way  out  from  the  land  was  provided  or  contemplated,  and  the  continued 
use  of  the  right  of  way.  we  think  clearly  show  what  was  intended  and  included 
in  the  grant.  With  these  views  we  see  no  error  in  the  judgment  of  the  court 
below.  It  is  therefore  recommended  that  the  judgment  of  the  court  below  be 
affirmed. 

Per  Curiam.    It  is  so  ordered;  all  the  justices  concurring. 

(40  Kan.  311) 

Lamblin  ©.  Cox. 
{Supreme  Coun  of  Kansas. '  November  7, 1888.) 

Removal  of  Causes— Petition  Filei»  Too  Late— Setting  Aside  Order. 

Where  the  petition  for  removal  is  filed  too  late,  an  order  of  the  state  e-^urt  purport- 
ing to  remove  the  cause  to  the  United  States  circuit  court  is  erroneous ;  ana  the 


Digitized  by 


Google. 


710  PACIFIC  REPORTER.  [Kaa. 

state  court  can,  at  a  subsequent  term,  if  all  the  parties  are  present,  and  no  objection 
is  made,  vacate  and  set  aside  the  order,  and  proceed  with  the  cause.  Following 
Larson  v.  Cox,  18  Pao.  Rep.  892. 

Error  to  district  court,  Allen  county;  L.  Stillwell,  Judge. 
Knight  c&  FousU  for  plaintiff  in  error.    Charles  8.  Cox,  for  defendant  in 
error. 

Per  Oitriam.  This  case  must  be  affirmed  upon  the  authority  of  Larson  v. 
Cox,  39  Kan.  631 »  18  Pac.  liep.  892,  as  the  same  questions  are  preseuted  in 
this  case  as  in  that. 


(40  Kan.  235)  EDWARDS  V.  SiMS. 

(Supreme  Coii/rt  of  Kayisas.    November  10, 1888.) 

Tjlxatiov — ^Tax  Deed— Action  to  Set  Aside — Limitation. 

A  tax  deed  that  has  been  recorded  in  the  proper  county  for  more  than  five  years, 
and  under  which  the  tax-deed  claimant  has  been  in  the  actual  possession  and  occu- 
pancy of  the  land,  where  the  land  sold  for  taxes  was  subject  to  taxation,  and  the 
taxes  have  not  been  paid,  or  the  land  redeemed,  as  provided  by  law,  cannot  be 
overthrown  by  evidence  not  contained  within  or  upon  the  face  of  the  deed.  If  the 
tax  deed  is  good  on  its  face,  the  limitation  contained  in  section  141,  c.  107,  Comp. 
Laws  1885,  applies ;  and  no  suit  or  proceeding  can  be  maintained  against  the  claim- 
ant in  possession  under  the  tax  deed,  unless  commenced  within  five  years  from  the 
time  of  the  recording  of  such  tax  deed. 

{Sylidbus  by  Simpson,  C.) 

Commissioners*  decision.  Error  to  district  court,  Chase  county;  L.  Houk, 
Judge. 

Ed.  8,  Waterhury,  for  plaintiff  in  error.  A,  J,  Utley,  for  defendant  in 
error. 

Simpson,  C.  This  is  an  action  in  ejectment,  and  the  land  in  controversy 
was  patented  to  Thaddeus  Walker  in  1860,  who  conveyed  to  Hariland  in  Jan- 
uaiy,  1882,  ami  Hariland  conveyed  to  tiie  plaintiff  in  error,  Edwards,  in  Jan- 
uary, 1885.  This  action  was  commenced  in  the  Chase  county  district  court 
on  the  3d  day  of  November,  1885,  by  the  plaintiff  in  error  against  the  defend- 
ant in  error,  to  recover  possession.  The  defendant  in  error  relies  on  a  tax 
deed  filed  for  record  on  the  27th  day  of  Novembei,  1879,  it  being  of  record 
for  nearly  six  years  before  the  commencement  of  the  action,  and  the  operation 
of  the  limitation  contained  in  section  141,  c.  107,  Comp.  Laws  1885,  to  defeat 
the  recovery.  The  tax  deed  reads  as  follows:  "Know  all  men  by  these  pres- 
ents, that  whereas  the  following  described  real  estate,  viz.,  north-west  quar- 
ter (^)  of  section  thirteen  (13)  and  the  south-west  quarter  (4)  of  section 
twelve,  (12,)  aU  in  township  twenty,  of  range  nine  (9)  east,  situated  in  the 
county  of  Cluise  and  state  of  Kansas,  was  subject  to  taxation  for  the  year  A. 
D.  1874;  and  whereas  the  taxes  assessed  upon  said  real  property  for  the  year 
aforesaid  remained  due  and  unpaid  at  the  date  of  the  sale  hereinafter  men- 
tioned ;  and  whereas  the  treasurer  of  said  county  did,  on  the  11th  day  of  Sep- 
tember, A.  D.  1875.  by  virtue  of  the  authority  in  him  vested  by  law,  at  an 
adjourned  sale  of  the  sale  begun  and  publicly  held  on  the  first  Tuesday  of 
September,  A.  D.  1875,  expose  to  public  sale  at  the  county-seat  of  said  county, 
in  substantial  conformity  with  all  the  requisitions  of  the  statute  in  such  case 
made  and  provided,  the  real  property  above  described  for  the  payment  of  the 
taxes,  penalty,  and  cost  then  due  and  remaining  unpaid  upon  said  property; 
and  whereas,  at  the  place  aforesaid  said  property  could  not  be  sold  for  the 
amount  of  tax  and  charges  thereon,  and  wms  therefore  bid  off  by  the  county 
treasurer  for  said  county  for  the  sum  of  thirteen  dollars  and  seventy-eight 
cents,  the  whole  amount  of  tax  and  charges  then  due;  and  whereas,  for  the 
sura  of  one  hundred  and  sixty-seven  dollars  and  forty-eight  cents,  paid  to  the 
treasurer  of  said  county  on  the  21st  day  of  July,  A.  D.  1879,  the  county  clerk 
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did  assign  the  certificate  of  sale  of  said  property  and  all  the  interest  of  said 
county  in  said  property  to  said  Albert  Evans,  of  the  county  of  Chase  and  state 
of  Kansas;  and  whereas  the  said  Albert  Evans  did,  on  the  lObh  day  of  Novem- 
ber, 1879,  duly  assign  the  certificate  of  the  sale  of  the  property  as  aforesaid, 
and  all  his  right,  title,  and  Interest  to  said  property,  to  Anna  R.  Evans;  and 
whereas  the  subsequent  U\x  of  the  year  1878,  amounting  to  the  sum  of  tiiirty-. 
eight  dollars  and  forty  cents,  has  been  paid  by  the  purchaser  as  provided  by 
law;  and  whereas  four  years  have  elapsed  since  the  date  of  sale,  and  the  said 
property  has  not  been  redeemed  therefrom,  as  provided  by  Jaw:  Now,  there- 
fore, I,  S.  A.  Breese,  county  clerk  of  the  county  aforesaid,  for  and  in  consid- 
eration of  the  sum  of  two  hundred  and  five  dollars  and  eighty-eight  cents, 
taxes,  costs,  and  interest  due  on  said  land  for  the  years  1874, 1875, 1876, 1877, 
and  1878,  to  the  ti'easurer  paid  as  aforesaid,  and  by  virtue  of  the  statute  in 
such  case  made  and  provided,  have  granted,  bargained,  and  sold,  and  by  these 
presents  do  grant,  bargain,  and  sell,  unto  the  said  Anna  R.  Evans,  her  heirs 
and  assigns,  the  real  property  last  hereinbefore  described;  to  have  and  to  liold 
unto  him,  the  said  Anna  R.  Evans,  his  heirs  and  assigns,  forever,  subject 
however,  to  all  rights  of  redemption  provided  by  law.  In  witness  whereof, 
I,  S.  A.  Breese,  county  clerk  as  aforesaid,  by  virtue  of  the  authority  afore- 
said, have  hereunto  subscribed  my  name  and  affixed^  the  official  seal  of  said 
county,  on  this  10th  day  of  November,  1879^  [Seal.]  S.  A.  Bueese,  County 
Clerk."  On  the  trial  In  the  court  below  the  parties  agree  that  the  following 
facts  shall  be  taken  as  true  upon  the  trial,  and  all  future  proceedings  tlierein, 
without  further  proof:  That  the  defendant,  C.  N.  Sims,  is,  ^nd  for  more  than 
five  years  prior  to  the  commencement  of  this  action  has  been,  a  resident  and 
citizen  of  the  state  of  New  York;  that  he  never  resided  in  Kansas,  and  never 
was  in  the  state  of  Kansas  but  twice,  once  in  1881,  and  again  in  1883,  but 
not  to  exceed  three  weeks  altogether,  and  not  more  than  one  week  in  Chase 
county.  That  under  a  patent  therefor  from  the  United  States  to  Thaddeus 
H.  Walker,  issued  on  the  7th  day  of  September,  1860,  and  a  chain  of  valid  in- 
termediate conveyances  from  said  Walker  to  this  plaintiff,  the  legal  title  of 
the  lands  in  question  in  this  action,  and  the  right  to  the  possession  thereof  is, 
and  at  the  commencement  of  this  action  was,  in  this  plaintiff,  and  the  plain- 
tiff is  entitled  to  judgment  in  this  action  accordingly,  unless  such  right  and 
title  of  this  plaintiff  is  defeated  by  the  tax  deed  from  the  county  clerk  of  Chase 
county  to  Anna  R.  Evans,  the  grantor  of  this  defendant,  and  under  which 
tax  deed  defendant  claims  title  in  this  action.  And  the  parties  further 
likewise  agree  that  the  following  facts  shall  be  taken  as  true  upon  this  trial, 
and  all  future  proceedings  herein  without  further  proof,  subject  only  to  the 
objection  of  the  defendant  of  incompetency,  because  of  the  statute  of  limita- 
tions having  been  in  favor  of  the  defendant's  tax  deed,  to- wit:  That  no  no- 
tice whatever  was  given  of  the  meeting  of  the  county  board  of  equalization 
of  Chase  county,  Kan.,  for  the  equalization  of  the  t<ixes  of  1874,  and  no  meetr 
ing  of  said  board  was  held  for  that  year.  The  county  treasurer  of  Chaise 
county,  Kan.,  when  he  had  received  the  county  tax-roll  for  1874,  did  not  cause 
to  be  published  in  any  newspaper  a  notice,  stating  in  said  notice  the  amount 
of  taxes  charged  for  any  purpose  on  each  J^IOO  valuation.  The  county  treas- 
urer of  Chase  county,  Kan.,  did  not,  in  the  year  1875,  make  out  any  list  of 
lands  and  lots  subject  to  the  sale,  and  no  notice  was  given  of  the  tax  sale  of 
the  year  1875  in  said  county,  by  the  county  treasurer  of  said  county.  The 
county  treasurer  of  Chase  county  neither  gave,  nor  caused  to  be  published,  any 
notice  that  unless  the  land  or  lots  sold  at  the  tax  sale  in  said  county  in  1875, 
should  be  redeemed  on  or  before  the  days  limited  therefor,  specifying  the 
same,  they  would  be  conveyed  to  the  purchasers,  no  final  notice  to  redeem 
ever  having  been  given  before  the  conveyance  of  the  lands  in  question  in  this 
case,  as  shown  by  the  tax  deed  to  Anna  R.  Evans,  under  which  defendant 
claims  title.    Each  of  the  two  quarter  sections  of  land  in  question  in  this  case 
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was  separately  listed  for  the  taxation  of  1874,  and  each  was  separately  valued 
and  assessed,  and  the  tax  of  1874  was  levied  on  each  quarter  section  sepa- 
rately, and  the  tax  of  1874  was  extended  against  each  quarter  seqtion  sepa- 
rately on  the  tax-roll,  but  when  said  lands  were  exposed  and. offered  to  public 
sale  for  the  unpaid  taxes  of  1874,  the  said  two  quarter  sections  were  offered 
together  in  a  lump  for  one  gross  sum,  and  were  bid  off  .together  in  a  lump  for 
one  gross  sum.  That  the  assessment,  levy,  sale,  and  conveyance  of  said 
lands  for  the  taxes  of  1874  were  void,  except  as  the  same  are  cured  by  the 
statute  of  limitations  in  favor  of  the  tax  deed  given  thereon  to  Anna  R. 
Evans,  under  which  defendant  claims  title  in  this  cause.  A  jury  was  waived, 
and  the  case  tried  by  the  court.  The  court  made  special  findings  of  fact  and 
conclusions  of  law  as  follows:  (1)  The  S.  W.  i  of  section  12,  and  the  N.  W. 
4  of  section  13,  all  in  township  20,  range  9,  in  Chase  county,  Kan.,  were  duly 
patented  and  conveyed  by  the  United  States  to  Thaddeus  H.  Walker  on  the 
7th  day  of  September,  1860,  and  said  Thaddeus  H.  Walker  duly  executed,  ac- 
knowledged, and  delivered  a  conveyance  of  said  land  in  due  form,  his  wife, 
Margaret  E.  Walker,  joining  therein,  to  Joseph  D.  Hevelin,  on  the  27th  day 
of  December,  1881,  which  conveyance  was  duly  recorded  January  4, 1882,  in 
the  register  of  deeds'  ofllce  of  said  county;  and  on  the  26th  day  of  December, 
1884,  said  Joseph  D.  Hevelin,  with  his  wife,  duly  executed,  acknowledged, 
and  delivered  his  deed  in  due  form  of  tlie  conveyance  of  said  land  to  this  plain- 
tiff, which  deed  was  on  the  15th  day  of  January,  1885,  duly  filed  and  recorded 
in  the  office  of  the  register  of  deeds  of  said  county.  (2)  That  on  the  10th  day 
of  November.  1879,  the  county  clerk  of  Chase  county,  Kan.,  duly  executed, 
acknowledged,  and  delivered  a  tax  deed  of  that  date,  in  due  form  of  law,  con- 
veying said  lands  to  Anna  11.  Evans  for  delinquent  taxes,  which  deed  was  on 
the  24th  day  of  November,  1879,  duly  filed  and  recorded  in  the  office  of  the 
register  of  deeds  of  Chase  county,  Kan.,  at  Book  K,  page  96,  of  the  records  of 
said  office;  that  under  said  tax  deed  Albert  Evans,  husband  of  said  Anna  R. 
Evans,  went  onto  said  land  in  the  month  of  April,  1880,  and  dug  a  cellar, 
and  commenced  to  build  a  house,  and  to  improve  said  land;  that  up  to  that 
time  said  land  had  remained  vacant  and  unoccupied  prairie,  and  in  the  month 
of  May,  1880,  said  Evans  moved  his  family  onto  said  land,  and,  while  resid- 
ing on  said  land,  and  on  the  21st  day  of  January,  1881,  said  Albert  Evans 
and  Anna  R.  Evans,  his  wife,  duly  executed,  acknowledged,  and  delivered 
their  deed  of  that  date  in  due  form,  and  thereby  conveyed  said  lands  to  this 
defendant  for  a  therein  recited  consideration  of  ;B2,060,  which  deed  was  on 
the  13th  day  of  December,  1881,  duly  Hied  and  recorded  in  the  office  of  the 
register  of  deeds  of  said  Chase  county.  Said  Evans,  continuing  thereafter  to 
occupy  as  the  tenant  of  said  Sims,  moved  away  from  said  land  in  March,  1881, 
since  which  time  it  has  been  continuously  occupied  by  some  tenant,  agent,  or 
employe  of  the  defendant.  (3)  That  the  defendant,  C.  N.  Sims,  was  not,  and 
before  the  commencement  of  this  action,  never  had  been,  a  resident  or  citizen 
of  the  state  of  Kansas,  and  never  was  in  the  state  of  Kansas  but  once  in  1881, 
and  again  in  1883,  but  not  to  exceed  three  weeks  altogether. 

CONCLUSION  OF  LAW. 

As  a  conclusion  of  law  from  the  foregoing  facts,  the  court  finds  that  judg- 
ment should  be  rendered  in  this  case  in  favor  of  the  defendant. 

To  the  foregoing  findings  of  fiict  and  conclusion  of  law,  and  each  and  every 
one  of  them,  the  plaintiff  duly  objected  and  excepted.  There  was  a  motion  for 
a  new  trial  that  wiis  overruled,  and  all  exceptions  saved.  The  plaintiff  in  er- 
ror contends  that  the  tax  deed  is  void  on  its  face  for  several  reasons:  (1)  The 
first  is,  because  it  shows  that  two  tracts  were  sold  together  for  one  gross  sum; 
(2)  because  the  sale  was  at  an  adjourned  sale,  and  held  at  a  time  when  the  no- 
tice required  by  law  for  an  adjourned  sale  could  not  be  given;  (3)  because  it 
shows  the  amount  the  county  collected  for  the  assignment  of  the  certificate 
of  sale  to  have  been  more  than  it  was  entitled  to,— more  than  four  times  the 


Digitized  by 


Google 


Kan.]  BDWARDS  9,  SIMS.  718 

legal  amount;  (4)  because  it  shows  that  the  deed  was  made  not  only  in  con- 
sideration of  the  tax  of  1874,  for  which  sale  w^s  made,  and  of  the  subsequent 
tax  for  tiie  year  1878»  paid  by  the  purchaser,  as  provided  by  law,  but  also  in 
consideration  of  the  taxes  of  1875,  1876,  and  1877;  (5)  because  it  does  not 
pur}  ort  to  convey  all  of  the  land  in  question.  His  last  contention  is  that, 
conceding  the  tax  deed  to  be  good  on  its  face,  the  tax-title  holder  has  himself 
established  that  the  two  quarter  sections,  never  having  been  occupied,  were 
two  "parcels"  of  real  property,  which  must  have  been  separately  taxed  and 
sold.  The  counsel  for  plaintiff  in  error  undoubtedly  recognize  that  the  vital 
question  in  this  case  is  whether  the  deed  is  good  on  its  face  or  not.  If  it  is 
good  on  its  face,  it  set  the  statute  of  limitation  to  running  from  the  date  of 
its  record;  and,  it  having  been  recorded  for  more  than  five  years  before  the 
commencement  of  this  action,  it  not  only  bars  the  remedy,  but  extinguiBhes 
the  right  of  the  plaintiff  in  error,  and  vests  the  title  in  the  adverse  tax-deed 
holder.  We  will  therefore  examine  the  tax  deed,  and  determine,  in  the  light 
of  the  statutory  provisions  and  adjudicated  cases,  whether  or  not  the  tax  deed 
is  void  on  its  face  for  the  reasons  assigned. 

1.  As  to  the  first.  It  appears  that  the  two  tracts  of  land  recited  are  adjoin- 
ing, and  one  is  the  S.  V  J  of  section  No.  12,  and  the  other  is  the  N.  W  '^  of 
section  No.  13  in  townslup  20,  range  9,  in  Chase  county,  Kan.  We  take  judi- 
cial notice  of  the  fact  that  these  two  tracts  are  contiguous.  It  may  be,  if  the 
deed  is  void  on  its  face,  that  it  affords  no  presumption  of  the  regularity  of 
the  assessment:  and,  assuming  this  is  so.  still  the  assessment  is  supported  by 
the  presumption  that  the  assessing  officers  have  done  their  duty.  It  is  said  us 
a  matter  of  statutory  direction  or  construction  that  these  tracts  should  be  as- 
sussed  separately,  but  this  court  has  said  that,  if  the  separate  tracts  adjoin, 
and  are  in  compact  form,  and  are  used  and  occupied  as  a  single  tract,  they 
may  be  listed  and  valued  together,  and  may  be  sold  at  a  tax  sale  for  a  single 
consideration,  and  as  a  single  parcel.  Dodge  v.  Emmons,  34  Kan.  732, 9Pac. 
liep.  951.  So  that  the  mere  fact  that  two  tracts  are  described  in  the  deed  as 
sold  for  one  gross  sum,  does  not  make  the  deed  void  on  its  face;  the  presump- 
tion all  the  time  being  that  it  was  rightfully  assessed,  as  being  used  and  oc- 
cupied as  a  single  tract.  If  the  tracts  were  so  far  apart  as  to  necessarily  pre- 
clude an  inference  that  the  land  was  used  and  occupied  together,  theded 
might  be  held  to  be  void  on  its  face,  under  previous  rulings  of  this  court;  but, 
in  the  phase  of  the  question  we  are  now  considering,  we  do  not  think  the 
deed  is  void  for  the  reason  assigned. 

2.  It  is  said  the  deed  is  void  on  its  face,  because  it  shows  that  the  sale  was 
an  adjourned  one,  and  held  at  a  time  when  the  notice  required  by  law  could 
not  be  given.  The  deed  recites  that  "the  county  treasurer  did,  on  the  11th 
day  of  September,  1875,  at  an  adjourned  sale  of  the  sale  begun  and  publicly 
held  on  the  first  Tuesday  of  September,  1875,  expose  to  public  sale."  etc.  In 
the  first  place,  we  remark  that  the  deed  is  in  the  exact  language  of  the  stat- 
ute, in  so  far  as  it  recites  the  sale.  Section  138,  c.  107,  Comp.  Laws  1885. 
In  the  second  place,  it  may  be  said  that  the  statute  requires  the  county  treas- 
urer to  sell  delinquent  lands  for  taxes  on  the  first  Tuesday  in  September  of 
each  year,  and  shall  continue  the  sale  from  day  to  day  until  all  is  sold.  Sec- 
tions 106,  109,  c.  107.  But  if  any  treasurer  shall  unavoidably  omit  or  fail  to 
sell  at  that  time,  he  shall  advertise  and  sell  the  parcels  omitted  on  the  fourth 
Monday  in  October  following.  Section  125,  c.  107.  Now,  this  sale  was  com- 
menced on  the  7th  day  of  September,  and  the  particular  tracts,  or  parcels,  sold 
on  the  IJLth  day  of  September.  The  plaintiff  in  error  insists  that  the  language 
shall  be  construed  with  reference  to  the  adjourned  sale  in  October,  for  the 
omission  or  failure  of  the  treasurer  to  sell  in  September.  W^hile  we  think 
that  the  natural  construction  is  that  the  sale  commenced  on  the  7tf),  and  was 
continued  or  adjourned  from  day  to  day  until  the  11th  day  of  that  month, 
when  this  tract  or  parcel  was  sold,  it  could  not  mean  the  October  sale»  because 
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that  required  a  new  notice,  a||d  because  there  are  no  dates  mentioned  that 
would  authorize  such  a  meaning.  There  is  no  evidence  showing  that  the  sale 
did  in  fact  occur  at  a  time  different  to  that  recited  in  the  deed,  and  hence  we 
have  given  the  recital  the  natural  construction  that  the  words  import;  and, 
besides,  that  construction  is  supported  by  the  authority  of  the  cases  of  Lorain 
V.  Smith,  37  Iowa,  67,  and  Sherry  v.  McKinley,  99  U.  S.  496. 

3.  The  third  reason  was  not  insisted  upon  very  strongly  in  the  argument, 
but  we  have  examined  it  sufficiently  to  satisfy  ourselves  that  it  is  not  tenable. 
The  deed,  in  fact,  substantially  recites  that  it  is  made  in  consideration  o^the 
payment  of  the  assignment  of  the  certificate  of  sale  held  by  the  county  for  the 
taxes  of  1874,  and  those  of  1875, 1876, 1877,  and  1878.  The  recitation  is  suf- 
ficient to  show  that  the  person  to  wliom  the  tax  deed  was  made  had  paid  all 
that  was  required  by  law  to  entitle  the  deed  to  be  executed  and  delivered. 
This  disposes  of  both  the  third  and  fourth  reasons  assigned  for  the  invalidity 
of  the  deed. 

4.  By  the  fifth  reason  given,  it  is  sought  to  apply  the  ruling  in  the  case  of 
Spicer  v.  Howe,  38  Kan.  465,  16  Pac.  Kep.  825,  to  the  recitals  in  this  deed; 
but  this  cannot  be  done,  for  the  very  conclusive  reason,  among  others,  that 
there  is  only  one  description  of  real  property  in  this  deed,  and  that  is  the  "N. 
W.  qr.  of  sec.  13,  and  the  S.  W.  qr.  of  sec.  12,  all  in  township  No.  20,  of  range 
No.  9,"  so  that  the  words,  "the  real  property  last  hereinbefore  described,"  has 
but  one  description  to  be  applied  to,  while  in  the  case  cited  there  were  three 
different  descriptions  of  real  property  recited. 

5.  The  last  and  most  persistent  reason  that  the  deed  is  void  on  its  face  is  the 
fact  that  the  defendant  in  error  has  shown  in  the  course  of  his  evidence  that 
at  the  time  the  assessment  was  made  these  two  quarter  sections  of  land  were 
vacant.  The  case  of  Toime  v.  Mihier,  31  Kan.  207,  1  Pac.  Rep.  613,  is  in- 
voked to  aid  this  contention,  and  it  is  insisted  with  great  vigor  that  it  is  con- 
clusive. In  that  case  a  sheriff's  deed  that  was  probably  void  upon  its  face 
was  admitted  to  be  good  by  the  party  against  whom  it  was  introduced.  In 
this  case  the  party  who  relies  on  the  tax  deed  introduces  evidence  tending  to 
show  that  the  assessment  was  erroneous,  or,  to  make  it  stronger,  was  illegal. 
In  the  case  cited  there  was  no  defense  based  on  the  statutes  of  limitation. 
The  pivotal  question  was  whether  Walker  had  notice  of  the  proceedings  sub- 
sequent to  the  confirmation  of  the  first  sale.  In  the  course  of  the  trial  below 
the  defendant  in  error  offered  in  evidence  a  sherilT's  deed.  The  plaintiff  in 
error  objected  to  its  introduction,  because  it  showed  that  the  execution  was 
issued  on  a  dormant  judgment.  The  court  admitted  the  sheriff's  deed,  subject 
to  the  objection,  and  subsequently  the  plaintiff  in  error  admitted  in  open  court 
that  the  judgment  had  not  become  dormant  when  the  execution  was  issued. 
Being  beaten  below,  he  brings  error  to  this  court,  and  assigns  the  conditional 
ruling  as  to  the  sheriff's  deed  as  a  reason  for  reversal;  and  the  court  say,  if 
the  deed  was  defective,  it  was  fully  cured  by  the  admission.  Here  the  stat- 
utes of  limitation  contained  in  the  tax  law  are  relied  upon  as  a  defense  to  the 
action  of  the  plaintiff  in  error,  and,  assuming  that  there  was  such  a  state  of 
facts  as  would  render  this  tax  deed  void  if  the  statute  did  not  operate,  it  ap- 
pears to  us  that  the  admission  w  ould  have  to  go  to  the  extent  that  the  tax 
deed  was  void  on  its  face,  to  make  this  and  the  reported  case  parallel.  The 
defendant  in  error  proved  at  the  trial  that  he  and  those  with  whom  he  claimed 
had  been  in  the  actual  possession  and  occupancy  of  the  land  since  the  spring 
of  1880,  being  more  than  five  years  before  the  commencement  of  the  action. 
In  making  this  proof  and  fixing  the  time  of  possession,  it  was  necessarily  de- 
veloped that  before  the  spring  of  1880  the  land  was  vacant  and  unoccupied, 
and  this  latter  fact  lis  made  the  basis  of  the  claim  that  when  the  mind  and 
conscience  of  the  court  have  been  legally  informed  that  the  tax  title  was  wrong- 
fully obtained  all  presumptions  that  it  was  rightfully  acquired  are  necessarily 
at  an  end.     The  trouble  about  this  proposition  is  that  the  statutes  of  limita- 
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tion  are  positive  statutory  enactmeDts,  and  control  both  the  mind  and  coii- 
scieuce  of  the  court,  and,  without  it  can  be  said  in  this  particular  case  that  the 
tax  deed  upon  which  the  defendant  in  error  relies  is  void  on  its  face,  the  stat- 
ute controls,  and  all  appeals  to  the  conscience  of  the  court  are  unavailable. 
We  have  noticed  all  the  objections  urged  against  the  tax  deed;  and,  it  not  be- 
ing pretended  that  the  taxes  were  paid,  the  land  redeemed,  or  that  it  was  not 
subject  to  taxation  at  the  time  it  was  listed,  it  becomes  to  us  a  matter  of  pos- 
itive duty,  in  obedience  to  the  mandates  of  the  law-making  power  of  the  state, 
to  apply  the  limitation  contained  in  section  141  of  the  tax  law  to  the  facts  as 
shown  by  the  record,  and  the  result  is  that  none  of  the  matters  alleged  against 
the  deed  can  be  considered  by  the  court,  because  the  deed  had  been  recorded 
for  more  than  five  years  before  the  commencement  of  this  action  against  the 
assigns  of  the  tax  purchaser  for  the  recovery  of  the  land,  and  at  that  time  the 
bar  of  the  statute  was  complete.  We  recommend  that  the  judgment  be  af- 
firmed. 

Per  Curiam.    It  is  so  ordered;  all  the  justices  concurring. 

(40  Kan.  151) 

Atery  et  al,  v.  Morrison. 
(Supreme  Court  of  Kansas.    November  10, 1888.) 

Specific  Performancb— Return  of  Consideration— Rights  of  Vendee. 

A  party  who,  upon  tbe  consideration  of  a  promissory  note  and  a  mare,  has  entered 
into  a  w...tten  contract  for  tbe  oonve^'unce  of  certain  real  estate,  cannot  avoid  the 
specific  performance  of  such  contract  by  destroying  the  note  and  attempting  to  re- 
turn the  mare. 

(Syllalms  by  the  Court) 

Error  to  district  court,  Chautauqua  county;  E.  S.  Torrance.  Judge. 

Action  by  George  W.  Morrison  against  Joseph  Avery,  Jr^  and  others  to 
compel  the  specific  performance  of  a  contract  for  the  sale  of  real  estate. 
Judgment  for  plaintiff,  and  defendants  appeal. 

Peckham  cfe  Henderson  and  /.  W,  Shartel,  for  plaintiffs  in  error.  L.  C, 
Whitney  and  /.  D,  McBrian,  for  defendant  in  error. 

Valentine,  J.  This  was  an  action  brought  by  George  W.  Morrison  in 
the  district  court  of  Chautauqua  county  against  Joseph  Avery,  Jr.,  and  wife, 
Sarah  Avery,  and  Joseph  Avery,  Sr..  and  wife,  Dorothy  Avery,  to  compel 
the  specific  performance  of  a  certain  written  contract  for  the  conveyance  of 
certain  real  estate.  It  appears  that  originally  the  real  estate  belonged  to  Jo- 
seph Avery,  Jr.,  and  that  by  a  written  contract  executed  by  himself  and  wife 
they  agreed  to  convey  such  real  estate  to  George  W.  Morrison,  upon  the  con- 
sideration of  Morrison's  selling  and  delivering  to  them  a  certain  mare,  and 
executing  and  delivering  to  them  a  promissory  note  for  S75,  due  in  12  months, 
and  assuming  the  payment  of  a  certain  mortgage  on  the  property  for  $700. 
Morrison  performed  all  the  provisions  of  the  contract  on  his  part.  After- 
wards, Joseph  Avery,  Jr.,  wished  to  rescind  the  contract,  and  in  the  absence 
and  without  the  knowledge  of  Morrison  turned  the  mare  into  a  pasture  of 
Morrison*s  tenant,  and  then  brought  the  note  back  to  Morrison,  and  asked  Mor- 
rison to  receive  the  same  and  to  rescind  the  contract,  which  Morrison  refused. 
Avery  then  tore  the  note  up,  and  destroyed  the  same.  Afterwards,  he  and 
his  wife  conveyed  the  property  to  his  father,  Joseph  Avery,  Sr.,  his  father  at 
the  time  having  full  notice  of  Morrison's  rights.  Morrison  then  commenced 
this  action  to  compel  the  parties  to  execute  a  deed  of  conveyance  to  him  for 
the  property,  subject,  however,  to  the  $700  mortgage.  The  answer  was  a 
general  denial,  not  verified.  The  case  was  tried  before  the  court  without  a 
jury,  and  the  court  made  special  findings  of  fact  and  conclusions  of  law,  and 
rendered  judgment  in  favor  of  the  plaintiff,  and  against  the  defendants;  and 


Digitized  by 


Google 


716  PACIFIC  REPORTEB.  [Kan. 

to  reverse  this  judgment  the  defendants  as  plaintiffs  in  error  bring  the  case 
to  this  court. 

The  only  claim  of  error  urged  in  this  court  is  that  the  court  below  rendered 
judgment  in  favor  of  the  plaintiff  below  and  against  the  defendants  below, 
notwithstanding  the  fact  that  the  aforesaid  promissory  note  had  been  de- 
stroyed and  the  mare  turned  into  the  tenant's  pasture.  Now,  these  things 
are  no  defense  to  the  plaintiff's  action.  The  plaintiff  is  not  responsible  for 
what  the  defendants  did  with  either  the  note  or  the  mare.  Besides,  the  de- 
struction of  the  note  did  not  extinguish  the  debt  of  the  plaintiff  to  the  defend- 
ants. The  debt  still  existed  just  as  much  after  the  destruction  of  the  note  as 
it  did  before,  and  the  owner  of  the  debt  could  still  recover  the  same  from 
Morrison  when  it  became  due.  And  the  defendants  did  not  lose  any  prop- 
erty in  the  mare  by  turning  the  same  into  the  plaintiff's  tenant's  pasture. 
They  still  owned  the  mare,  and  the  plaintiff  did  not  have  any  interest  in  ner. 

The  judgment  of  the  court  l>elow  will  be  afiii  tned;  all  the  justices  concur- 
ring* 


(40  Kan.  245) 

Ham  9.  Peterson  et  oL 
(Supreme  Cowt  of  Kansas.     Novemb'er  10,  1888.) 

fjXSCUTION — SaLB — SBTTINO   ASIDE — RBCORD. 

Where  a  trial  court  sets  aside  a  sale  of  real  estate  made  upon  exe<n2tion,  upon 
condition  that  the  Judgment  debtor  pay  the  judsrment  and  costs  upon  which  the  ex- 
ecution issQed,  ana  where  it  is  not  shown  that  such  order  was  made  alone  by-  reason 
of  such  condition  and  the  record  does  not  contain  a  copy  of  the  execution  with 
the  officer's  return  thereon^  and  no  statement  is  made  in  such  record  that  the  return 
of  said  execution  was  duly  made,  and  that  the  same  was  regular,  helcL,  in  the  absence 
of  such  showing,  this  court  cannot  say  that  the  sale  and  return  were  in  all  respects 
regular,  or  that  the  trial  court  erred  in  setting  aside  the  sale. 
{Syllabua  hy  C^aton^  C) 

Commissioners'  decision.  Error  to  district  court,  Hooks  county;  Louis 
K.  Pratt,  Judge. 

On  December  7,  1885, 1.  Weil  &  Co.  obtained  a  judgment  in  their  favor 
against  Charles  Peterson  for  $249.80  anO  costs.  Afterwards,  an  abstract  of 
said  judgu)ent  was  duly  filed  in  the  district  court  in  Books  county.  On  Feb- 
ruary 25,  18fc6,  an  execution  was  issued  by  the  clerk  of  the  district  court  of 
said  county,  directed  to  the  sheriff  of  Rooks  county;  and  on  March  15,  1886, 
the  sheriff  levied  said  execution  upon  tlie  town  lots  in  question,  and  said  lots 
were  appraised,  advertised,  and  on  April  24, 1886,  were  sold  at  public  auction 
to  one  Peter  Peterson;  and  on  April  26th  the  sheriff  made  return  of  said  sale, 
that  he  had  sold  the  lots  to  Peter  Peterson,  and,  said  Peterson  ht^ving  failed 
to  satisfy  the  sale,  said  execution  was  returned  as  of  no  sale;  and  on  April 
30,  1886,  the  clerk  of  the  district  court  issued  an  alias  execution  directed  to 
the  sheriff  of  Rooks  county,  which  execution  was  on  the  4th  day  of  May  levied 
upon  the  lots  in  controversy,  and  they  were  appraised,  advertised,  and  on 
June  12th  were  hoU  at  public  auction  to  one  Wickham,  who  immediately 
thereafter  assigned  said  sale  to  W.  B.  Ham,  who  was  substituted  for  said 
AVickham.  On  the  27th  day  of  July  thereafter  both  Charles  Peterson  and  W. 
B.  Ham,  respectively,  filed  their  motions  to  confirm  said  sales  made  on  the 
24th  day  of  April  and  on  the  12th  day  of  June.  Said  motions  came  on  to  be 
heard  by  the  court,  and  after  due  consideration  the  court,  upon  condition  that 
the  defendant  Charles  Peterson  pay  into  court  for  the  use  of  I.  Weil  &  Co.  the 
full  amount  of  their  judgment  and  costs,  which  condition  was  by  the  said 
Charles  Peterson  agreed  to,  then  and  there  refused  to  conflrm  either  of  said 
sales,  and  ordered  that  both  be  set  aside  and  held  for  naught;  to  which  rul- 
ings of  the  court  in  overruling  said  motion  to  confirm  the  sale,  and  the  order 
setting  aside  the  sale  made  to  W.  B.  Ham.  said  Ham  then  and  there  duly  ex- 
cepted, and  now  brings  said  proceedings  here  for  review. 


Digitized  by 


Google 


Kan.]  HAK8EN   V.  WILSON.  717 

W.  B,  Ham  and  C,  W.  Smith,  for  plrtintiff  in  error.  A.  D.  Wilson,  for 
defendants  in  error. 

Clogston,  C,  {after  stating  the  facts  as  above.)  This  is  a  proceeding  to 
review  an  order  of  the  district  court  of  Kooks  county  in  refusing  to  confirm 
a  sale  made  npon  execution  of  certain  town  lots  in  Rooks  county  purchased 
by  W.  B.  Ham  at  said  execution  sale.  The  record  presents  the  controversy 
between  the  purchaser,  Peter  Peterson  and  W.  B.  Ham,  which  relates  solely 
to  the  regularity  of  the  proceedings  of  the  first  sale,  and  the  right  of  the  sheriff 
to  cancel  said  sale  for  the  non-payment  of  the  purchase  money.  While  that 
proceeding  is  incorporated  in  the  record,  yet  no  complaint  is  made  of  the  rul- 
ing of  the  court  setting  aside  the  sale  to  Peterson,  and  refusing  to  confirm 
such  sale,  and  sustaining  the  action  of  the  sheriif .  Why  that.was  incoi*porated 
in  the  record  we  do  not  know.  A  sale  was  made  to  Peterson.  He  failed  to 
pay  the  sheriff  the  purchase  money,  and  for  that  reason  it  was  set  aside  by  the 
sherifT,  and  the  court  refused  to  confirm  the  sale.  This  was  a  matter  of  which 
Peterson  might  complain.  The  second  sale,  and  the  one  of  which  W.  B.  Ham, 
the  plaintiff  in  error,  complains,  seems  to  have  been  regular.  The  execution 
was  duly  issued,  was  duly  levied,  the  property  duly  appraised,  advertised,  and 
sold;  after  which  the  record  is  silent.  The  execution  and  its  return  is  not 
incorporated  in  the  record.  While  l)ie  court  made  terms  with  the  judgment 
debtor  that  he  was  to  pay  into  court  the  amount  of  the  judgment  and  costs, 
yet  the  record  does  not  disclose  that  for  that  reason  alone  the  court  refused 
to  confirm  the  sale  to  Ham.  The  return  of  the  officer  on  the  execution  may 
have  been  so  defective  that  the  court  was  justified  in  refusing  to  confirm  it. 
If  that  execution  was  duly  returned,  showing  the  sale  and  proceedings  to  have 
been  regular,  then  it  was  the  duty  of  the  court  to  have  confirmed  the  sale,  and 
he  had  no  arbitrary  right  or  power  to  set  it  aside.  Mortgage  Security  Co.  v. 
Smith,  25  Kan.  622.  But  in  the  absence  of  any  showing  of  what  the  return 
contained,  we  cannot  say  that  the  court  committed  an  error  in  refusing  to 
confirm  the  sale.  We  therefore  recommend  that  the  ruling  of  the  court  below 
be  affirm eti. 

Per  Guiuam.    It  is  so  ordered;  all  the  justices  concurring. 


(40  Kan.  2U) 

Hansen  «.  Wilson,  County  Treasurer. 
(Supreme  Cov/rt  of  Kansas,    November  10, 1888.) 

Public  Lands — Sale  op  School  Lands— Forfbituke  of  Purchasbr's  Rights. 

Iq-  order  to  forfeit  the  rights  and  interest  of  the  purchaser  of  school  lauds  on  ac- 
count of  his  default  to  pay  antiual  interest,  or  the  balance  of  the  purchase  money 
when  the  &ame  becomes  due,  the  notice  must  be  given  and  served  in  accordance 
with  the  provisions  of  section  2,  c  161,  Sess.  Laws,  1879,  (section  219,  c.  92,  Comp. 
Laws,  18S5.) 

{SyllalyUs  by  the  Court.) 

Application  for  mandamus. 

Waldemar  T.  Hansen  applied  for  mandamus  against  S.  G.  Wilson  to  com- 
pel him,  as  treasurer  of  Graham  county*  to  receive  and  receipt  lor  certain  in« 
teres t  and  fees  on  sal^  of  school  lands. 

T,  A.  Hurd,  for  plaintiff.     Z.  C.  Tritt,  for  defendant. 

HoRTON,  C.  J.  On  December  8, 1884,  A.  E;  Bejrgs,  a  resident  of  Graham 
county,  purchased  the  following  school  land,  to-wit,  the  south  half  of  section 
16,  in  township  10.  of  range  22,  in  Graham  county,  and  the  certificates  pro- 
vided by  the  statute  were  issued  to  him.  Afterwards  the  certificates  were 
assigned  to  the  plaintiff,  Waldemar  T.  Hansen,  who  is  now  the  owner  and 
holder  of  them.    The  interest  on  the  purchase  money,  due  December  8, 1886» 
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amounting  to  851.84,  was  not  paid  when  due.  On  April  23, 1887,  the  county 
clerk  of  Graham  county  issiied  to  tlie  sheriff  of  that  county  a  notice,  directed 
to  A.  E.  Beggs,  notifying  him  that  there  was  $51.84  annual  interest  due  on 
the  purchase  money  of  such  land,  and  that  he  was  required  to  pay  the  same 
within  60  days  after  the  service  of  such  notice.  The  sheriff  returned  this  no- 
tice on  May  18th,  with  his  return  indorsed  in  the  words  following:  "Received 
this  notice  23d  day  of  April,  1887,  and  served  the  same  by  going  to  the  land, 
and  found  the  same  wholly  abandoned,  within  named.  May  13,  1887.  W. 
Ellsworth,  Sheriff,  by  D.  M.  Smith,  Under-Sheriff."  On  May  13, 1887,  the 
county  cleric  posted  the  notice  in  his  office  in  the  court-house,  at  the  county- 
seat.  On  the  11th  of  August,  1887,  the  plaintiff  tendered  to  the  defendant 
the  amount  of  the  unpaid  interest  and  the  fees  of  the  officers  on  the  notice, 
but  the  defendant  refused  to  receive  the  same.  This  proceeding  w;is  com- 
menced November  5,  1887,  to  compel  S.  G.  AVilson,  as  treasurer  of  Graham 
county,  to  receive  the  interest  and  fees  tendered  on  the  11th  of  August,  1887, 
and  to  issue  a  receipt  for  the  same  to  the  plaintiff.  The  contention  on  the 
part  of  the  defendant  is  that  the  tender  of  the  interest  and  fees  was  properly 
refused  by  the  defendant^  upon  the  ground  that  the  purchaser  had  forfeited 
all  his  right  and  interest  in  the  land.  Section  219,  c.  92,  Oomp.  Laws,  1885, 
reads:  "If  any  purchaser  of  school  land  shall  fail  to  pay  the  annual  interest 
when  the  same  becomes  due,  or  the  balance  of  the  purchase  money  when  the 
same  becomes  due,  it  shall  be  the  duty  of  the  county  clerk  of  the  county  in 
which  such  land  is  situated  immediately  to  issue  to  the  purchaser  a  notice  in 
writing,  notifying  such  purchaser  of  such  default;  and  that,  if  such  purchaser 
fail  to  pay  or  cause  to  be  paid  the  amount  so  due,  together  with  the  costa  of 
issuing  and  serving  such  notice,  within  sixty  days  from  the  service  thereof, 
the  said  purchaser,  and  all  persons  claiming  under  him,  will  forfeit  absolutely 
all  right  and  interest  in  and  .to  such  land  under  said  purchase,  and  an  action 
will  be  brought  to  eject  such  purchaser,  and  all  persons  claiming  under  him, 
from  such  land.  It  shall  be  the  duty  of  said  county  clerk  to  include  in  such 
notice  all  tracts  of  land  sold  to  the  same  purchaser,  and  on  which  default  in 
any  such  payment  then  exists.  The  notice  above  provided  for  shall  be  served 
by  the  sheriff  of  the  county  by  delivering  a  copy  thereof  to  such  purchaser,  if 
found  in  the  county;  also  to  all  persons  in  possession  of  such  land;  and,  if 
such  purchaser  cannot  be  found,  and  no  person  is  in  possession  of  said  land, 
then  by  posting  the  same  up  in  a  conspicuous  place  in  the  office  of  the  county 
clerk.  And  in  case  such  land  or  any  part  thereof  has  been  sold  for  taxes,  a 
copy  of  such  notice  shall  be  delivered  to  such  purchaser  at  tax  sale,  if  a  resi- 
dent of  the  county.  Said  sheriff  shall  serve  such  notice,  and  make  due  return 
of  the  time  and  manner  of  such  service,  within  fifteen  days  from  the  time  of 
bis  receipt  of  the  same.  The  sheriff  shall  be- entitled  to  the  same  fees  and 
mileage  for  serving  the  same  as  allowed  by  law  for  serving  summons  in  dvil 
actions.  If  such  purchaser  shall  fail  to  pay  the  sum  so  due,  and  all  costs  in- 
cident to  the  issue  and  service  of  said  notice,  within  sixty  days  from  the  tinie 
of  the  service  or  posting  of  such  notice  as  above  provided,  such  purchaser,  and 
all  persons  claiming  under  him,  shall  forfeit  absolutely  ail  rights  and  interest 
in  and  to  such  land,  under  and  by  virtue  of  such  purchase;  and  the  county 
attorney  shall  proceed  to  eject  him,  and  all  persons  claiming  under  him,  from 
said  premises,  if  in  possession."    Section  2,  c.  161,  Sess.  I^ws,  1879. 

The  sole  question  in  the  case  as  presented  is  whether  the  proceedings  to 
forfeit,  after  default  was  made  by  the  purchaser,  were  in  accordance  with  the 
provisions  of  the  statute.  In  brief,  was  there  any  forfeiture  of  the  rights  and 
interest  of  the  purchaser  to  the  land  in  controversy?  Under  the  statute,  after 
the  purchaser  of  school  lands  makes  default,  it  is  the  duty  of  the  county  clerk 
of  the  county  in  which  the  land  is  situated  to  immediately  issue  to  the  pur- 
chaser a  notice  in  writing  notifying  him  of  his  default.  The  purchaser  then 
hiis  60  days  from  the  service  of  such  notice  in  which  to  make  payment.    The 
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statute  prescribes  that  the  notice  shall  be  served  by  the  sheriff  of  the  county, 
by  delivering  a  copy  to  the  purchaser,  if  found  in  the  county;  and  if  the  pur- 
chaser cannot  be  found,  and  no  person  is  in  possession  of  the  land,  then  by 
posting  the  notice  up  in  a  conspicuous  place  in  the  ofBce  of  the  county  clerk. 
The  sheriff  must  serve  the  notice,  and  make  due  return  of  the  service  within 
15  days  from  the  receipt  of  Ihe  same.  In  this  case  the  notice  was  received 
by  the  sheriff  on  the  23d  day  of  April,  1887,  but  he  made  no  return  of  the 
same  until  May  13, 1887;  therefore  he  did  not  return  the  notice  with  his  man- 
ner of  service  within  the  time  required  by  the  statute.  But,  more  than  this, 
the  sheriff  never  made  any  return  "of  the  time  and  manner  of  the  service" 
of  the  notice.  He  did  return  that  he  served  the  same  by  going  to  the  land 
and  finding  it  wholly  abandoned.  There  was  nothing  in  this  return  showing 
or  tending  to  show  that  the  purchaser  could  not  be  found  in  the  county,  and 
there  was  nothing  in  the  service  showing  or  tending  to  show  that  the  sheriff 
ever  posted  the  notice  up  in  the  office  of  the  county  clerk.  Before  any  notice 
could  be  posted  in  the  office  of  the  county  clerk,  the  return  of  the  sheriff  should 
have  shown  that  the  purchaser  could  not  be  personally  served.  There  was 
nothing  in  the  notice,  or  in  the  return  of  the  notice,  or  in  any  of  the  proceed- 
ings, showing  or  tending  to  show  that  the  provisions  of  the  statute  were  com- 
plied with.  Under  the  statute  interpreted  in  State  v.  Emmert,  19  Kan.  546, 
and  Ewing  v.  Baldwin^  2A  Kan.  82,  "if  a  purchaser  of  school  lands  failed  to 
pay  either  interest  or  principal  of  the  purchase  money  at  the  time  the  same 
become  due,  such  failure  ipso  facto  worked  a  forfeiture,  and  the  literest  of 
the  purchaser  in  the  land  instantly  and  absolutely  ceased."  The  statute  upon 
which  those  decisions  were  made  was  amended  in  1879.  Section  2,  c.  161, 
Sess.  Laws,  1879;  section  219,  c.  92,  Comp.  Laws,  1885.  Under  the  latter 
statute,  there  can  be  no  forfeit  until  the  expiration  of  60  days  after  the  serv- 
ice of  the  notice  required  to  be  issued.  Forfeitures  are  not  favored  by  the 
courts;  and  therefore,  before  a  purchaser  of  school  lands  shall  forfeit  all  his 
rights  and  interest  in  such  land,  under  his  purchase,  the  notice  to  him  of  his 
default,  if  any,  must  be  made  and  served  in  accordance  with  the  provisions 
of  the  statute.  The  peremptory  writ  will  be  granted  as  prayed  for;  all  the 
Justices  concurring. 

(40  Kan.  173)  .  ^  --- 

Anderson  t?.  City  of  Wellington. 
{Supreme  Conrt  of  Kaiiaas.    November  10, 18S8.) 

Constitutional  Law— Unlawful  Parades— Municipal  Corporation— Ordinanob. 
An  ordinance  of  a  city  of  the  second  class  that  declares  it  unlawful  for  any  per- 
sons,^ society,  association,  or  organization,  under  whatsoever  name,  to  parade  any 
pnblic  street,  avenue,  or  alley  of  the  city,  shouting,  singing,  or  beating  drums  or 
tambourines,  or  playing  upon  any  other  musical  instruments,  or  doing  any  other 
act  designed}  intended,  or  calculated  to  attract  or  call  together  an  unusual  crowd 
or  congregation  of  people  upon  any  of  said  public  streets,  avenues,  or  alleys,  with- 
out first  having  obtained  In  writing  the  consent  of  the  mayor,  or,  in  his  absence, 
the  president  of  the  city  council,  city  clerk,  or  dty  marshal,  in  the  order  named, 
authorizing  such  parade,  is  of  doubtful  delegated  power,  is  unreasonable,  does  not 
fix  the  conditions  uniformly  and  impartially,  contravenes  common  right,  and  is 
illegal  and  void. 

(Sylldbua  hy  Simpson^  C.) 

Commissioners'  decision.  Error  to  district  court,  Sumner  county;  J.  T. 
Heruick.  Judge. 

Halaell  d-  Ray,  Ready  &  Ready,  and  /.  H.  Murray,  for  plaintiff  in  error. 
W.  A.  McDonald  and  Isaac  G.  Reed,  for  defendant  in  error. 

Simpson,  C.  On  the  15th  day  of  August,  1887,  the  following  ordinance 
was  duly  passed  and  approved  by  the  mayor  and  council  of  the  city  of  Well- 
ington, then  and  now  a  city  of  the  second  class,  to-wit:  "Ordinance  No. 
422.  An  ordinance  for  the  regulation  of  street  parades,  and  the  prevention 
of  public  disturbances  and  breaches  of  the  peace.    Be  it  oixiained  by  the 
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mayor  and  councilmen  of  the  city  of  Wellington,  Kansas:  (1)  It  shall  be  un- 
lawful for  any  person  or  persons,  society,  association,  or  organization,  under 
whatsoever  name,  to  parade  any  public  street,  avenue,  or  alley  of  the  city  of 
Wellington,  Kansas,  shouting,  singing,  or  beating  drums  or  tambourines,  or 
playing  upon  any  other  musical  instrumentor  instruments,  or  doing  any  other 
act  or  acts  designed,  intended,  or  calculated  to  -attract  or  call  together  an  un- 
usual crowd  or  congregation  of  people  upon  any  of  said  public  streets,  avenues, 
or  alleys,  without  having  first  obtained  in  writing  the  consent  of  the  mayor  of 
said  city,  authorizing  such  parade.  In  case  of  tlie  absence  of  the  mayor  from 
the  city,  such  consent  may  be  granted  by  the  president  of  the  council,  city 
clerk,  or  city  marshal,  in  tlie  order  named:  provided,  that  the  provisions  of 
this  section  shall  not  apply  to  funerals,  fire  companies,  regularly  organized 
companies  of  the  st;jte  militia,  or  United  States  troops.  (2)  Any  person  or 
persons  violating  any  of  the  provisions  of  section  one  of  this  ordinance  shall 
be  deemed  guilty  of  a  misdemeanor,  and,  upon  conviction  in  the  police  court 
of  the  city  of  Wellington,  shall  be  fined  in  any  sum  not  less  than  five  dollars 
nor  more  than  one  hundred  dollars,  or  imprisonment  for  a  period  not  exceed- 
ing ninety  days,  or  both  such  fine  and  imprisonment,  in  the  discretion  of  the 
court.  (3)  This  ordinance  shall  take  effect  and  be  in  full  force  from  and 
after  its  publication  onoe  in  the  ofllcial  newspaper  of  the  city  of  Wellington, 
Kansas."  The  ordinance,  duly  signed  and  attested,  was  on  the  17th  day  of 
August,  1887,  published  in  the  Wellington  Morning  Quid-Nunc,  a  paper  printed 
and  published  in  said  city,  and  known  and  recognized  as  the  "ofiicial  news- 
paper" thereof,  and  the  issue  of  said  newspaper  which  contained  said  publica- 
tion was  printed,  delivered,  and  distributed  throughout  the  city  before  and  by 
the  hour  of  7  o^clock  a.  m.  of  said  day.  At  about  8  o'clock  in  the  evening  of  the 
same  day,  the  appellant  and  others,  calling  themselves  the  "Salvation  Army," 
assembled  at  their  hall  or  "barracks"  in  the  city,  and  under  the  command  of 
their  female  "captain, "  (Shiltz, )  who  had  seen  and  read  the  published  ordinance 
in  the  morning,  proceeded  to  parade  Washington  avenue  and  other  public 
streets  of  the  city,  singing,  shouting,  and  playing  tambourines,  etc.,  to  at- 
tract an  unusual  crowd  thereon,  and  expecting  to  be  arrested  therefor.  And 
thereupon  the  arrest  of  the  appellant,  and  a  number  of  his  male  and  female 
associates  was  made;  and  appellant  and  two  other  males  (the  females,  in  con- 
sideration of  their  sex,  having  been  released  from  arrest)  were  tried  and  con- 
victed in  the  police  court,  from  which  appeals  were  taken  to  the  district  court, 
where  convictions  were  again  had,  and  appellant  brings  his  case  here.  He 
attacks  the  validity  of  the  ordinance,  and  claims  it  is  void,  because  (1)  it  is 
not  within  the  power  of  the  city  council  to  enact  such  an  ordinance;  (2)  the 
ordinance  undertakes  to  make  that  criminal  which  in  its  nature  is  not  crim- 
inal; (3)  because  it  gives  to  the  ofi^cers  named,  not  the  right  to  regulate., but 
to  prohibit,  sr^reet  parades;  (4)  because  it  is  unreasonable  and  oppressive, 
and  does  not  act  upon  all  classes  alike,  and  is  not  fair,  general,  and  impartial. 
It  is  also  objected  to  because  it  had  not  been  legally  published;  and  because  it 
contains  more  than  one  subject;  and  because  it  attempts  to  revise  and  amend 
another  ordinance  without  referring  to  the  same,  and  repealing  it,  in  violation 
of  section  746,  Comp.  Laws  1881,  p.  165. 

As  to  the  power  of  the  council  to  pass  such  an  ordinance,  our  attention  has 
been  called  to  sections  31,  50.  67.  c.  19.  Comp.  Laws  1885.  These,  in  general 
terms,  authorized  the  council  to  enact  such  ordinances  as  are  not  repugnant  to 
the  constitution  and  laws  of  the  state,  and  such  as  they  shall  deem  expedient 
for  the  good  government  of  the  city,  the  preservation  of  peace  and  good  order; 
may  restrain  and  prohibit  noises,  disturbances,  and  disorderly  assemblies  in 
any  street,  house,  or  place  in  the  city.  This  is  about  the  extent  of  the  legis* 
lative  grant  of  authority.  The  ordinance  in  question  makes  it  unlawful  for 
any  persons,  society,  association,  or  organization  to  parade  any  public  street, 
avenue,  or  alley  of  the  city  of  Wellington,  shouting,  singing,  or  beating  drums 
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or  tambourineSi  or  playing  upon  any  musical  instrument  designed,  intended, 
or  calculated  to  attract  or  call  together  an  unusual  crowd  of  people  upon  such 
street,  avenue,  or  alley,  without  having  first  obtained  in  writing  the  consent 
of  the  mayor  of  said  city,  authorizing  such  parades.  Funerals,  fire  companies, 
regularly  organized  companies  of  state  militia,  and  United  States  troops  are 
excepted  from  the  operation  of  the  ordinance.  Persons  convicted  of  the  vio- 
lation of  the  ordinance  may  be  fined  in  any  sum  not  less  than  five  dollars  nor 
more  than  one  hundred  dollars,  or  by  imprisonment  not  exceeding  ninety  days, 
or  by  both  fine  and  imprisonment.  Th^  power  to  pass  a  city  ordinance  must 
be  vested  in  the  governing  body  of  the  city  by  the  legislature  in  express 
terms,  or  be  necessarily  or  fairly  implied  in  and  incident  to  the  powers  ex- 
pressly granted,  and  must  be  essential  to  the  declared  purposes  of  the  corpo- 
ration ;  not  simply  convenient,  but  indispensable.  1  Dill.  Mun.  Corp.  (3d.  Ed.) 
115,  and  authorities  cited.  Any  fair,  reasonable  doubt  concerning  the  exist- 
ence of  the  power  is  resolved  by  the  courts  against  the  corporations,  and  the 
power  is  denied.  Powers  encroaching  upon  the  rights  of  the  public  or  of  indi- 
viduals must  be  plainly  and  literally  conferred  by  the  charter.  Breninger  v. 
Belcider€,4tA  N.  J.  Law.  350;  Horr  &  B.  Mun.  Ord.  18.  In  addition  to  this. 
the  ordinance  must  be  reasonable,  net  inconsistent  with  the  laws  of  the  state, 
not  repugnant  to  the  fundamental  rights,  must  not  be  oppressive,  must  not 
be  partial  or  unfair,  must  not  make  special  or  unwarranted  discriminations, 
and  must  not  contravene  common  right.  These  restrictions  upon  the  power 
of  the  common  councils  of  cities  in  this  country  have  been  frequently  im- 
posed, and  almost  universally  recognized  in  all  the  courts  of  last  resort  that 
have  expressed  opinions  upon  the  subject.  The  object  of  this  ordinance,  and 
the  danger  apprehended  and  to  be  avoided  by  its  enactment  and  enforcement, 
as  expressed  by  its  terms,  is  to  prevent  calling  together  of  a  large  or  un- 
usual crowd  of  people  on  any  of  the  streets,  avenues,  or  alleys  of  the  city  of 
Wellington.  Then  the  question  is  this;  Is  a  street  parade,  with  music  or 
singing,  legally  objectionable  in  itself,  or  does  it  threaten  the  public  peace  or 
the  good  order  of  the  community?  There  are  other  questions  made  in  the 
briefs  ot  counsel  for  the  appellant,  but  we  shall  consider  only  the  general  legal 
characteristics  of  the  ordinance;  for,  if  it  is  not  legal,  the  other  questions  go 
with  it,  and,  if  it  is,  they  are  probably  not  important  enough  to  justify  re- 
versal in  this  particular  case. 

This  ordinance  prevents  any  number  of  the  people  of  the  state  attached  to 
one  of  the  several  political  parties  from  marching  together  with  their  party 
banners,  and  inspiring  music,  up  and  down  the  principal  streets,  without  the 
written  consent  of  some  municipal  officer.  The  Masonic  and  Odd  Fellows 
organizations  must  first  obtain  consent  before  their  charitable  steps  desecrate 
the  sacred  streets.  Even  the  Sunday-School  children  cannot  assemble  at  some 
central  point  in  the  city,  and  keep  step  to  the  music  of  the  band  as  tliey  march 
to  the  grove,  without  permission  first  had  and  obtained.  The  Grand  Array  of 
the  Republic  must  be  preceded  in  their  march  by  the  written  consent  of  his 
honor,  the  mayor,  or  march  without  drums  or  fife,  shouts  or  songs.  It  pre- 
vents a  public  address  upon  any  subject  being  made  on  the  streets.  It  pre- 
vents an  unusual  con^^regation  of  people  on  the  streets,  under  any  circum- 
stances, without  permission.  The  ordinance  is  framed  on  the  theory  that  an 
unusual  crowd  or  congregation  of  people  upon  one  of  the  public  streets  of  a 
city  is  either  of  itself  a  disturbance  of  the  public  peace,  or  that  it  threatens 
the  good  order  of  the  community,  A  crowd  of  people  is  one  of  the  most  or- 
dinary incidents  of  every-day  life  in  any  city  of  considerable  size  in  this  coun- 
try. A  fire,  a  runaway,  an  unusual  sight,  collects  a  crowd  as  if  by  magic; 
and  it  is  not  a  fair  estimate  of  the  character  and  habits  of  the  American  peo- 
ple to  assume  that  the  public  peace  is  threatened  when  numbers  of  them  con- 
gregate. We  do  not  believe  that  the  legislative  grant  of  power  to  the  city 
council.,  as  enumerated  in  the  sections  above  cited,  can  be  so  construed  as  to 
V.  19p.no.  19— 46 
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authorize  the  city  council  to  take  from  the  people  of  a  city  and  the  surround- 
ing country  a  privilege  exercised  by  them  in  every  locality  throughout  the 
land, — to  form  their  processions  and  parade  the  streets  with  bannei-s,  mnsic, 
songs,  and  shouts.  It  is  an  abridgment  of  the  rights  of  the  people.  It  re- 
presses associated  effort  and  action.  It  discourages  united  effort  to  attract 
public  attention,  and  challenge  public  examination  and  criticism  of  the  asso- 
ciated purposes.  It  discourages  unity  of  feeling  and  expression  on  great 
public  questions,  economic,  religious,  and  political.  It  practically  destroys 
these  great  public  demonstrations  that  are  the  most  natural  product  of  com- 
mon aims  and  kindred  purposes.  The  power  to  pass  such  an  ordinance  should 
be  clear  and  controlling  before  it  can  be  upheld,  and  take  away  from  the  peo- 
ple the  privilege  they  have  exercised  ever  since  the  organization  of  the  govern- 
ment. Public  parades  of  this  character  are  not  unlawful  in  their  intent,  pur- 
pose, and  result.  They  are  not  mala  in  se.  If  they  are  to  be  mala  prohihita^ 
it  ought  to  be  by  some  general  law,  and  not  by  local  regulation.  '*  All  charters 
and  laws  and  ordinances  must  be  capable  of  const  ruction,. and  must  be  con- 
strued in  accordance  with  constitutional  principles,  and  in  harmony  with  the 
general  laws  of  the  land;  and  any  ordinance  that  violates  any  of  the  recog- 
nized rights  and  privileges,  or  the  principles  of  legal  and  equitable  rights,  is 
necessarily  void  so  far  as  it  does,  and  void  entirely  if  it  cannot  be  applied  ac- 
cording to  its  terms."  Frazee^s  Case,  (Mich.)  SON.  W.  Rep.  72.  We  con- 
clude that  the  city  charter  only  grants  such  power  to  the  common  council  of 
the  city  of  Wellington  as  will  enable  the  city  to  preserve  the  public  peace, 
and  maintain  good  order,  subject  to  the  limitations  and  conditions  required 
by  the  rights  of  the  people  themselves,  as  secured  by  the  general  principles  of 
the  law,  as  exemplified  by  their  universal  action  since  the  organization  of  the 
government,  and  the  common  occurrences  in  every  city  in  the  Union  on  every 
public  or  festive  occasion.  The  right  of  the  people  in  this  state,  by  organiza- 
tion, to  co-operate  in  a  common  effort,  and  by  a  public  demonstration  or  pa- 
rade to  infiuence  public  opinion,  and  Impress  their  strength  upon  the  public 
mind,  and  to  march  upon  the  public  streets  of  the  cities  of  the  states  with  the 
usual  accompaniments  of  bands,  banners,  transparencies,  glee  clubs,  and  all 
the  accessories  of  public  meetings,  is  too  firmly  established,  and  has  been  too 
often  exercised,  to  be  now  questioned,  or  to  be  made  the  basis  of  an  ordinance 
forbidding  the  same,  predicated  on  the  false  assumption  that  they  are  danger- 
ous to  the  peace  of  the  public,  or  inimical  to  the  good  order  6t  the  city.  Of 
course,  such  parades  are  subject  to  the  operation  of  the,  laws  upoi^vthe  subject 
of  riots,  mobs,  unlawful  assemblies,  and  nuisances,  whenever  they  pecome  so; 
and  city  ordinances  and  statutes  of  the  state  already  afford  ample  protection 
to  the  public,  and  ready  processes  to  prohibit,  repress,  and  arrest  offenders, 
whenever  the  original  purposes  of  such  parades  are  perverted,  and  th^  be- 
come criminal  in  character  and  action.  "It  is  quite  possible  that  some  tmPp 
have  a  greater  tendency  to  produce  danger  and  disorder  in  the  cities  than^ 
smaller  towns  or  rural  places.  This  may  justify  reasonable  precautionary 
measures,  but  nothing  further;  and  no  inference  can  extend  beyond  the  fair 
scope  of  powers  granted  for  such  a  purpose,  and  no  grant  of  absolute  discre- 
tion to  suppress  lawful  action  altogether  can  be  granted  at  all.  That  which 
is  an  actual  nuisance  can  be  suppressed  just  so  far  as  it  is  noxious;  and  its 
noxious  character  is  the  test  of  its  wrongfulness.  There  may  be  substances 
like  some  explosives,  which  are  dangerous  in  cities  under  all  circumstances' 
and  made  dangerous  by  city  conditions;  but  most  dangerous  things  are  not  so 
different  in  cities  as  to  require  more  than  increased  or  qualified  safeguards* 
and  to  suppress  things  not  absolutely  dangerous,  as  an  easy  way  of  getting 
rid  of  the  trouble  of  regulating  them,  is  not  a  process  tolerated  under  free  in- 
stitutions.  Regulation,  and  not  prohibition,  unless  under  clear  authority  of 
the  charter,  and  in  cases  where  it  is  not  oppressive,  is  the  extent  of  city  power  •» 
Frazee^s  Case,  supra. 
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The  title  to  the  ordinance  seems  to  indicate  that  the  object  in  view  was  the 
regulation  of  street  parades,  and  regulation  means  to  control,  to  govern,  to 
subject  to  certain  restrictions  or  restraints  growing  out  of  a  condition  of  af- 
fairs, a  state  of  public  opinion,  some  threatened  invasion  of  public  or  private 
rights,  or  some  unusual  commotion.  The  word  employed  necessarily  implies 
that  street  parades  are  lawful,  but  that  certain  restrictions  may  be  necessary 
to  preserve  the  public  from  harm.  It  might  be  proper,  on  account  of  the  pe- 
culiar conditions  of  affairs  in  a  city,  that  street  parades  should  be  confined  to 
certain  streets,  or  should  be  conducted  within  certain  hours  of  the  day,  or 
should  be  forbidden  in  the  night-time,  or  that  the  police  department  should 
have  some  previous  notice,  or  that  there  should  be  other  reasonable  regula- 
tions respecting  them,  justified  by  such  a  condition  that  It  would  be  apparent 
that  regulation,  and  not  prohibition,  was  the  object  of  the  ordinance;  because 
the  power  cannot  be  extended  to  prohibition,  for  the  very  essence  of  regula- 
tion is  the  existence  of  something  to  be  regulated.  Stoeet  v,  Wab<is?h  41  Ind. 
7;  McConvill  v.  Jersey  City,  39  N.  J.  Law,  38;  Brcmson  v.  Oherlin,  41  Ohio 
St.  476;  Austin  v.  Murray,  16 Pick.  121 ;  Ducktoall  v.  New  Alh'iny,  25  Ind.  283; 
8hallcross  v.  Jeffersonville^  26  Ind.  193.  It  is  not  a  reasonable  regulation  to 
vest  the  power  arbitrarily  in  the  mayor  to  grant  or  refuse  permission  to  any 
association  of  persons,  combined  for  legal  and  meritorious  purposes,  to  parade 
the  streets  with  music.  The  use  of  musical  instruments  on  such  occasions 
are  not  specially  objectionable.  Songs  and  shouts,  cheers  and  the  waving  of 
banners,  have  always  been  considered  as  demonstrations  of  approval,  and  not 
as  tending  to  create  disturbances,  or  provoke  breaches  of  the  peace.  All  these 
are  the  usual  accompaniments  of  public  demonstrations  in  every  civilized 
country;  and  there  is  nothing  in  their  use,  on  all  ordinary  occasions  of  this 
character,  to  justify  absolute  prohibition.  It  is  not  justified  by  the  common 
experience,  and  our  attention  has  not  been  chilled  to  any  local  disturbance  that 
would  seem  to  create  a  necessity  for  such  an  unusual  attempt  at  regulation. 
All  by-laws  made  to  regulate  parades  must  fix  the  conditions  upon  wiiich  all 
persons  or  associations  can  move  upon  the  public  streets,  expressly  and  intel- 
ligently,— such  conditions  operating  on  all  of  the  same  class  alike,  and  being 
reasonable  in  their  requirements,  and  not  oppressive  In  their  operation ;  and 
must  not  give  the  power  of  permitting  or  restraining  processions  to  an  unreg- 
ulated official  discretion,  and  thus  allow  an  officer  to  prevent  those  with 
whom  he  did  not  agree  on  controverted  questions  from  calling  public  atten- 
tion to  the  principles  of  their  party,  or  the  objects  of  their  organization,  in 
one  of  the  most  effectual  methods  known  to  associated  effort. 

For  all  these  reasons,  and  because  of  all  these  results  and  consequences,  we 
doubt  the  power  of  the  city  council  of  Wellington  to  pass  the  ordinance  in 
question,  and,  because  it  is  not  free  from  fair  and  reasonable  doubt,  resolve 
the  question  against  the  city,  and  pronounce  the  ordinance  illegal  and  void. 
It  is  recommended  that  the  judgment  of  the  court  below  be  reversed,  and  the 
case  remanded  for  further  proceedings  in  accordance  with  this  opinion. 

By  the  Court.    It  is  so  ordered;  all  the  justices  concurring. 


(40  Kan.   828) 

State  ex  rel.  Bradford,  Atty.  Gen.,  v.  Hamilton. 

Same  «.  Yoxall  et  ah 

(Snpneme  Court  of  Kansas.    November  10, 1888.) 

CouNTiBS— Vacation  of  Oboanization. 

The  legislature  has  the  power  to  abolish  a  county  organization,  and  has  exercised 
that  power  by  vacating  and  setting  aside  the  county  organization  of  Wallace 
county. 
{Syllabus  by  the  Court.) 
Quo  Warranto* 
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Proceeding  to  determine  whether  or  not  Wallace  is  an  organized  county  of 
the  state. 

3.  B.  Bradford^  Atty.  Gen.,  Johnson,  Martin  cfr  Keeler,  and  B.  A.  Austin, 
for  plaintiff.    A.  D.  Qilkeson  and  G,  C,  Clemens,  for  defendant. 

JoHNSi'ON,  J.  These  are  two  actions  in  the  nature  of  quo  warranto,  orig- 
innlly  brought  in  this  court,  which  were  submitted  upon  the  same  testimony  and 
argument,  and  will  be  disposed  of  together.  The  first  was  brought  in  the  name 
of  the  state  of  Kansas,  upon  the  relation  of  the  attorney  general,  against 
Thomas  D.  Hamilton,  who  assumed  to  be  county  attorney  of  Wallace  county, 
questioning  his  authority  to  exercise  and  perform  the  functions  and  duties  of 
that  office;  and  the  second  was  brought  upon  the  same  relation  against  James 
Yoxall  and  several  other  defendants,  who  claim  to  be  county  officers  of  Wal- 
lace county,  and  are  assuming  and  exercising  all  the  powers  and  duties  of 
county  officei-8  of  an  organized  county.  Appropriate  pleadings  were  filed  to 
close  the  issues,  but  the  avowed  purpose  of  both  proceedings  is  to  have  deter* 
mined  whether  or  not  Wallace  is  an  organized  county  of  the  state.  Some  of 
the  principal  facts  relating  to  the  organization  may  be  shortly  stated  in  the 
order  of  occurrence,  as  follows:  In  1868  the  legislature  bounded  and  named 
the  county,  and  at  the  same  time  attached  it  to  the  county  of  Ellis  for  Judicial 
purposes.  Sp.  Laws  Kan.  1868,  c.  14.  In  August,  1868,  proceedings  for  the 
organization  uf  Wallace  county  were  instituted,  and  on  the  25th  of  that  month 
Samuel  J.  Crawford,  then  governor  of  the  state,  issued  a  proclamation  recit< 
ing  tliat  it  had  been  made  to  appear  to  him  that  the  county  of  Wallace  con- 
tained the  requisite  number  of  inhabitants  to  entitle  the  people  of  the  county 
to  a  county  or«?anization,  and  that  he  hail  commissioned  county  officers,  and 
he  thereby  declared  and  designated  Pond  City  to  be  the  temporary  county- 
seat.  By  chapter  14  of  the  Laws  of  1871,  the  legislature  provided  that  the 
county  of  Wallace  should  constitute  the  Ninetieth  representative  district,  and 
tliat  it  should  also  constitute  a  portion  of  the  Twenty-Ninth  senatorial  district. 
Tlie  legislature  of  1872  created  the  Fourteenth  judicial  district,  of  which 
Wallace  county  was  made  to  constitute  a  part,  and  it  was  then  attached  to 
Ellis  county  for  judicial  purposes.  Laws  1872,  c.  113.  In  1875  the  legisla- 
ture enacted  that  the  county  of  Wallace  should  be  included  in  the  Fourteenth 
judicial  district,  and  fixed  the  time  of  holding  a  district  court  within  that 
county;  but  no  district  court  was  ever  held  in  the  county.  Laws  1875,  c.  87. 
On  the  12th  day  of  April,  1875,  an  action  in  the  nature  of  quo  warranto  was 
instituted  in  the  supreme  court  by  the  attorney  general,  in  the  name  of  the 
state,  against  B.  Day,  T.  S.  Hays.  H.  W.  Wheeler,  persons  pretending  to  be 
the  county  commissioners  of  the  county  of  Wallace;  S.  AV.  Patton,  pretend- 
ing to  be  sheriff  of  Wallace  county;  and  G.  L.  Keddington,  pretending  to 
be  county  clerk  of  Wallace  county, — in  which  it  was  allt^ged  that  the  organ- 
ization of  Wallace  county  was  fraudulent  and  void,  in  that  the  memorial  pre- 
sented to  the  governor  wjis  not  signed  by  freeholders  or  honaflde  inhabitants: 
that  the  affidavit  thereto,  purporting  to  have  been  made  by  tliree- resMent 
freeholders,  all  ging  that  the  county  contained  a  population  of  600  inhab- 
itants, was  false  and  fraudulent;  that  at  the  time  there  were  no  honaflde  in- 
habitants or  freeholders  in  the  county;  and  that  the  organization  was  effected 
for  fraudulent  purposes,  and  not  for  the  purpose  of  local  government.  It  al- 
leged that  the  county  was  never  divided  into  townships,  and  that  no  firstelec- 
tion  was  ever  had.  The  prayer  of  the  petition  was  for  a  judgment  that  none 
of  the  defendants  were  entitled  to  the  offices  respectively  claimed  by  them, 
and  that  they  be  ousted  therefrom,  and  that  the  pretended  organizatior 
of  Wallace  county  is  null  and  void,  and  restraining  the  defendants,  Day, 
Hays,  and  Wheeler,  from  pretending  to  be  and  to  act  as  the  board  of  county 
commissioners  of  the  county  of  Wallace.  A  judgment  was  entered  in  the 
case,  in  accordance  with  the  agreement  and  stipulation  of  the  parties,  in  the 
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following  terms:  "  This  case  came  on  rejfularly  for  tienring  upon  this 'day,  and 
A.  M.  F.  Randolph,  relator,  appeared  of  counsel  for  the  state,  and  A.  H. 
Case  and  A.  D.  Gilkeson  of  counsel  for  defendants.  Tliereupon  defendants, 
with  consent  of  the  state,  withdrew  the  answer  heretofore  filed  by  tliem,  and 
elected  to  stand  upon  the  demurrer  filed  by  them  to  plamtifF^s  petition;  and, 
said  demurrer  being  submitted  to  tlie  court,  it  is  by  said  court  overruled, 
with  consent  of  parties  hereto,  and  the  following  judgment  by  their  consent 
rendered  for  plaintiff.  Therefore  it  is  by  the  court  ordered  and  adjudged: 
(1)  That  none  of  said  defendants  above  mentioned  are  entitled  to  the  otlices 
respectively  claimed  by  them,  and  that  they  be  ousted  therefrom.  (2)  That 
the  pretended  organization  of  said  county  of  Wallace  as  an  organized  county, 
by  virtue  of  which  defendants  claim  their  offices,  as  in  plaintiff's  petition 
mentioned,  is  fraudulent  and  void.  (S)  That  defendants.  Day,  Uays,  and 
Wheeler,  do  not  constitute  a  corporation  as  the  board  of  county  comniission- 
ers  of  the  county  of  Wallace,  but  that  there  is  no  such  corporation,  and  lliat 
said  Day,  Hays,  and  Wheeler,  and  all  persons  claiming  through,  under,  or  in 
privity  with  them,  be  forever  enjoined  from  pretending  to  foim  or  to  act  as  a 
corporate  body  as  *  The  Board  of  County  Commissioners  of  the  County  of 
Wallace.' " 

By  chapter  186  of  the  Laws  of  1879  the  legislatura declared  "that  the  county 
organization  of  the  county  of  Wallace,  in  the  state  of  Kansas,  be,  and  the 
same  is  hereby,  declared  null  and  void,  and  the  said  county  organization  is 
hereby  vacated  and  set  aside."  In  the  same  act  the  attorney  general  was  au- 
thorized to  commence  such  proceedings  in  the  supreme  court  as  he  might  deem 
proper  and  necessary  for  fully  setting  aside  the  organization  of  the  county; 
and  further  provisions  were  made  concerning  the  maintenance  of  the  action, 
and  in  respect  to  the  judgment  to  be  rendered  in  case  such  action  was  brought. 
The  proceedings  thereby  authorized  were  not  commenced.  Chapter  98  of  the 
J^ws  of  1881  fixed  the  time  of  holding  courts  in  the  Fourteenth  judicial  dis- 
trict, and  by  it  the  county  of  Wallace  was  attached  to  Trego  county  for  judi- 
cial purposes.  The  same  legislature  created  the  Seventeenth  judicial  district, 
and  included  Wallace  county  within  the  district,  designating  it  as  an  "unor- 
ganized county,"  and  attaching  it  to  Trego  county  for  judicial  purp(»ses. 
Laws  1881,  c.  100.  In  1886  a  new  judicial  district'w.is  created,  constituted 
in  part  of  unorganized  counties;  and  Wallace  county  wjis  included  therein, 
and  classed  as  "unorganized."  The  act  contained  a  provision  that  terms  of 
the  district  court  should  be  held  "in  the  counties  of  Gove,  St.  John,  Wallace, 
Lane,  Scott,  Wichita,  and  Greeley,  after  the  same  have  organized,  at  such  t.me 
as  the  judge  of  the  district  court  shall  order."  Laws  1886,  c.  120.  After  the 
judgment  of  the  supreme  court  declaring  the  organization  of  Wallace  county 
to  he  fraudulent  and  void,  which  was  given  in  1875,  no  attempt  was  made  to 
maintain  an  organization,  nor  was  there  any  pretense  of  carrying  on  a  county 
government  in  Wallace  county  for  a  period  of  11  years.  During  the  greater 
part  of  that  time  there  were  but  few  permanent  residents  within  the  county. 
But  in  October,  1886,  an  effort  was  made  to  resuscitate  the  old  organization. 
T.  S.  Hays,  one  of  the  former  county  commissioners,  who  still  resided  in  the 
county,  and  one  Frank  L.  Amet,  a  resident  of  Sherman  county,  who  had 
once  acted  as  county  clerk  under  the  old  organizaiion,  met,  and  proccKled  to 
appoint  county  officers  and  to  institute  a  county  government.  At  the  gon- 
eral  election  on  November  6,  1886,  persons  were  elected  to  serve  as  county 
officers,  who  qualified,  and  have  since  assumed  to  exercise  all  the  powers  and 
duties  of  county  officej-s  of  an  organized  county.  The  last  legislation  concern- 
ing Wallace  county  is  found  in  chapter  145  of  the  Laws  of  1887,  which  fixed 
the  times  for  holding  terms  of  court  in  the  Twenty-Third  judicial  district;  and 
it  was  there  provided  that  terms  of  the  district  court  should  be  held  "in  the 
county  of  Wallace  on  the  fourth  Monday  in  April  and  the  fourth  Monday  in 
October,  after  the  same  shall  be  declared  organized  by  the  supreme  court/' 
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In  March,  1887,  the  attorney  general  brought  an  action  in  this  court,  in  the 
name  of  the  state,  against  Stephen  J.  Osborn,  as  district  judge,  to  inquire  by 
what  authority  he  assumed  to  hold  a  term  of  the  district  court  in  Wallace 
county.  A  demurrer  was  filed  by  the  defendant  to  the  plaintiff's  petition,  and 
judgment  was  given  upon  the  demurrer,  April  23, 1887,  in  favor  of  the  plain- 
tiff, and  it  was  there  held  that,  under  the  petition  and  the  statutes  of  the  state, 
Wallace  was  not  an  organized  county.  State  v.  Oshom,  36  Kan.  530, 13  Fac. 
Rep.  850.  Subsequently,  and  in  May,  1887,  A.  D.  Gilkeson  applied  to  the 
attorney  general  for  leave  to  bring  an  action  in  the  name  of  the  state,  in  the 
district  court  of  Trego  county,  for  the  purpose  of  questioning  the  validity  of 
the  organization  of  WaNace  county;  representing  that  he  was  employed  by 
citizens  of  Wallace  county  to  assist  the  attorney  general  in  instituting  and 
conducting  such  action.  Permission  was  given  to  him,  and  Gilkeson  pre- 
pared a  petition  in  behalf  of  the  state,  which  was  signed  by  the  attorney 
general,  and  in  which  George  W.  McEwen,  who  pretended  to  be  county 
treasurer  of  Wallace  county,  and  William  L.  Dawson,  who  pretended  to  be 
probate  judge  of  the  county,  were  made  defendants.  An  answer  was  prepared 
for  the  defendants  by  A.  D.  Gilkeson,  and  was  signed  by  him  as  attorney  for 
defendants.  At  the  May  term  of  the  district  court  of  Ellis  county,  these 
pleadings  were  presented  to  the  court,  and  a  trial  was  there  had  on  evidence 
introduced  in  behalf  of  the  defendants.  No  appearance  was  made  in  behalf 
of  the  state,  and  the  pleadings  had  not  at  that  time  been  even  filed  in  the  dis- 
trict court  of  Trego  county,  and  were  never  presented  to  the  clerk  of  that 
court  for  filing  until  the  September  following.  At  the  September  term  of  the 
Trego  county  district  court  the  papers  in  the  case  were  presented,  and 
marked,  "Filed;"  and  the  court  then  announced  a  decision  in  favor  of  the 
defendants,  to  the  effect  that  'the  county  was  organized,  and  that  the  defend- 
ants were  entitled  to  hold  their  offices.  An  entry  of  judgment  was  prepared, 
and  sent  to  the  attorney  general  for  approval,  but  his  approval  and  consent  to 
enter  the  same  were  never  given.  After  some  controversy,  it  was  stipulated 
between  tiie  attorney  general,  for  the  state,  and  A.  D.  Gilkeson,  for  the  de- 
fendants, that  the  judgment  announced  should  not  be  treated  as  an  adjudica- 
tion, but  that  the  action  should  abide  th;^  result  of  the  present  proceedings. 
Subsequently,  and  on  December  27,  1887,  T.  D.  Hamilton,  an  associate  at- 
torney of  the  defendants,  with  A.  D.  Gilkeson,  procured  the  judgment  to  be 
entered  of  record  in  Trego  county. 

The  facts  recited  reveal  a  strange  inconsistency  of  opinion  and  action  con- 
cerning the  status  of  Wallace  county.  They  show  that  the  question  has  fre- 
quently engaged  the  attention  of  both  the  legislature  and  the  courts,  and  now 
we  are  again  called  upon  to  determine  what  the  present  status  of  the  county 
is.  The  case  of  State  v.  Osbom,  36  Kan.  530, 13  Pac.  Rep.  850,  was  disposed 
of  on  the  pleadings,  without  evidence;  but  in  the  present  case  a  large  volume 
of  testimony  has  been  taken  and  produced.  A  great  part  of  that  taken  relates 
to  the  organization  of  the  county  in  1868.  On  the  one  side  it  is  contended 
that  there  were  then  no  freeholders  or  bona  fide  inhabitants  residing  within 
'  the  county;  that  the  memorials  and  papers  presented  to  invoke  the  action  of 
the  governor  were  false  and  fraudulent,  and  therefore  that  the  organization 
itself  was  void.  Upon  the  other  side,  it  is  said  that  there  was  at  the  time  of 
the  organization  several  thousand  people  resident  within  the  limits  of  Wallace 
county,  a  large  number  of  whom  were  freeholders;  that  the  organization  pa- 
pers were  valid  on  their  face,  and  that,  while  some  of  the  proceedings  may 
have  been  irregular,  a  de  facto  organization  at  least  existed,  and  was  main- 
tained from  the  time  of  the  organization  until  some  time  in  1875,  when,  by 
reason  of  bad  seasons  and  failure  of  crops,  the  population  of  the  county  be- 
came so  diminished  that  the  people  neglected  to  hold  elections  or  maintain  a 
county  government  until  1886;  and  that,  having  a  de  facto  organization,  the 
legislation  of  1871  making  the  county  an  independent  representative  district, 
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and  an  integral  part  of  a  senatorial  district,  and  the  legislation  of  1875  pro- 
viding for  terms  of  court  in  Wallace  county,  was  a  legislative  recognition  of 
the  organization,  and  had  the  effect  to  legalize  and  validate  it.  The  testi- 
mony relating  to  the  organization  is  meager  and  unsatisfactory.  There  is  very 
little  record  evidence,  and  in  fact  it  appears  that  such  records  as  were  kept  in 
the  county  have  been  destroyed;  and  the  most  that  we  have  in  regard  to  the 
population  and  t)reliminary  steps  are  the  statements  of  a  few  perbons  who 
formerly  lived  there,  and  whose  recollection,  by  reason  of  the  remoteness 
of  the  time,  is  very  indistinct.  It  is  clear  that  there  was  a  great  num- 
ber of  people  within  the  county  in  1868,  but  whether  it  was  a  temporary 
or  permanent  population  is  not  so  clear.  The  Kansas  Pacific  Railway  was 
built  into  the  county  early  in  1868,  when  the  further  construction  was  sus- 
pended for  more  than  a  year,  and  the  terminus  was  a  point  called  "Sheri- 
dan," where  several  thousand  people  congregated,  and  remained  until  the 
road  was  built  westw^ard.  When  the  construction  was  resumed,  Sheridan 
was  nearly  depopulated,  most  of  the  people  going  west  with  the  extension  of 
the  road.  There  is  testimony,  however,  tending  to  show  that  many  of  the 
people  were  permanent  residents,  and  that  some  of  them  were  freeholders; 
that  elections  were  held,  and  that  the  persons  elected  exercised  the  powers 
and  duties  incumbent  upon  the  officers  of  an  organized  county.  Without  go- 
ing into  an  analysis  of  the  testimony,  we  are  inclined  to  believe  that  enough 
is  shown  to  constitute  the  organization  a  de  faoto  one;  and,  that  being  as- 
sumed, it  follows  that  the  intervention  of  the. legislature  in  1875,  providing 
for  terms  of  court  in  the  county,  was  a  recognition  and  ratification  of  the  or- 
ganization, and  cured  whatever  was  defective  in  its  inception.  State  v.  Com- 
missiofiers,  12  Kan.  426;  State  v.  Stevens,  21  Kan.  210.  Proceeding,  then, 
upon  the  assumption  that  there  was  a  legal  organization  of  the  county  in 
1875,  has  any  subsequent  action  taken  operated  to  dissolve  that  organization? 
The  only  material  matters  presented  in  these  proceedings  more  than  were  be- 
fore the  court  in  State  v.  Osborn,  36  Kan.  530,  13  Pac.  Rep.  850,  are  the  judg- 
ments that  have  already  been  referred  to.  The  first  is  the  judgment  of  this 
court,  given  upon  the  consent  of  the  parties  in  August,  1875,  which  it  is  al- 
leged was  a  collusory  one,  in  which  there  was  no  actual  controversy,  brought 
at  the  instance  of  the  Kansas  Pacific  Railway  Company,  to  enable  it  to  escape 
taxation  on  its  property,  and  that  the  judgment  is  of  no  binding  force  or  va- 
lidity. It  seems  that  the  railway  company  was  the  party  principally  inter- 
ested in  the  action,  and  doubtless  procured  its  institution  bythe  attorney  gen- 
eral. About  the  only  property  in  the  county  subject  to  taxation  was  that 
owned  by  the  railway  company;  and,  as  persons  assuming  to  act  as  county 
commissioners  arid  as  county  clerk  were  issuing  county  warrants  in  large 
amounts,  the  consent  of  the  attorney  general  was  obtained  to  institute  the 
action  to  dissolve  the  organization.  It  was  finally  agreed  between  those  as- 
suming to  be  officers  of  the  county  and  the  railway  company  that,  if  the  out- 
standing demands  against  the  county  were  paid,  consent  to  the  entry  of  a 
judgment,  without  further  trial,  declaring  the  organization  void,  would  be 
given.  The  compromise  was  carried  out,  and  judgment  accordingly  entered. 
While  the  county  officers  and  their  attorneys  consented  to  a  judgment  dis- 
solving the  organization,  and  probably  received  a  considerable  share  of  the 
money  paid  for  redeeming  the  outstanding  warrants  that  had  been  issued,  it 
appears  that  the  action  was  instituted  in  good  faith,  and  not  for  an  unlawful 
purpose.  The  pleadings  presented  a  real  issue,  and  fully  warranted  the  judg- 
ment to  be  given.  But  the  conclusion  that  we  have  reached  makes  it  un- 
necessary to  determine  whether  the  subsequent  compromise,  and  the  con- 
sent given  by  the  officers  to  a  dissolution  of  the  county  organization,  render 
the  judgment  invalid,  and  therefore  we  will  pass  it  over.  The  other  judg- 
ment referred  to,  rendered  by  the  Trego  county  district  court  in  1887,  after 
the  case  of  State  v.  Osborn,  8up7*a,  had  been  disposed  of  in  this  court,  deter- 
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terroined  nothing,  and  is  clearly  void.  The  state  never  instituted  nor  brought 
the  action  to  trial;  neither  was  there  any  appearance  made  in  its  behalf  when 
the  hearing  was  had.  There  was  no  adverse  controversy,  no  actual  trial,  nor 
any  real  decision.  The  hearing  that  was  had.  occurred  in  Ellis  county,  where 
tlie  court  was  without  authority  to  try  the  case  if  it  had  been  a  6o/ia}?cie con- 
troversy. If  Wallace  county  was  organized  as  defendants  contend,  the  juris- 
diction was  in  the  district  court  of  tliat  county;  and,  if  it  is  unorganized,  then 
the  jurisdiction  of  matters  arising  therein  is  in  the  district  court  of  Trego 
county.  "To  receive  credit  as  an  estoppel,  a  judgment  or  decree  must  he  a 
judicial  determination  of  a  cause  agitated  between  real  parties,  upon  wliich  a 
real  interest  has  been  settled.  In  order  to  make  a  sentence,  there  must  be  a 
real  interest,  a  real  prosecution,  a  real  defense,  and  a  real  decision.  Of  all 
these  requisites,  not  one  takes  place  in  a  fraudulent  or  collusive  suit."  Freera. 
Jndgm.  §  250.  There  was  no  adverse  controversy  or  issue  of  fact  between 
parties  here, — no  real  trial  on  the  merits;  and  indeed  the  subsequent  action 
of  the  attorney  for  the  defendants,  who  undertook  to  represent  both  parties, 
indicates  that  he  did  not  regard  the  proceeding  and  judgment  to  be  bona  fide 
and  binding.  He  stipulated,  as  attorney  for  the  defendants,  with  the  attor- 
ney general,  that  the  judgment  should  not  be  treated  as  an  adjudication,  and 
that  the  action  should  abide  the  result  of  the  present  one.  He  is  correct  in 
that  view,  as  a  judgment  thus  obtained  is  entitled  to  no  credit,  and  concluded 
no  one. 

Tliis  virtually  disposes  of  the  question  in  these  cases,  and  settles  it  in  r'avor 
of  the  plaintiff,  that  Wallace  is  an  unorganized  county.  The  only  other  mat- 
ter presented  here  is  the  interpretation  and  effect  of  the  legislative  acta;  and 
this  was  considered  and  settled  in  State  v.  Oshom,  36  Kan.  530.  13  Pac.  Rep. 
850.  The  statutes  to  which  we  are  now  referred  were  then  examined,  and  the 
conclusion  was  reached  that  the  act  of  1879  operated  to  disorganize  the  county. 
It  is  so  declared  in  plain  and  unec^uivocal  terms;  and  thesubsequent  legislative 
acts  of  1881,  1886,  and  1887,  designating  Wallace  as  an  unorganized  county, 
indicate  the  legislative  view  of  the  act  of  1879,  and  distinctly  recognize  that 
the  organization  had  thereby  been  vacated  and  set  aside.  There  is  no  con- 
stitutional restriction  upon  the  power  of  the  legislature  to  abolish  munici- 
pal and  county  organizations,  and  the  existence  of  the  power  is  not  disputed, 
amd  cannot  be  doubted.  Division  of  Howard  County^  15  Kan.  194;  In  re 
Hinkle,  31  Kan.  712,  3  Pac.  Rep.  531;  State  v.  Meadows,  1  Kan.  90;  Dun- 
combe  v.  Prindle,  12  lov.a,  1 ;  1  Dill.  Mun.  Corp.  §§  46, 65.  It  is  unnecessaiy 
to  re-examine  the  legislative  act  of  1879,  vacating  the  organization  of  Wal- 
lace county,  as  we  are  satisfied  with  the  conclusion  reached  in  State  v.  Osbom^ 
suprat  that  Wallace  is  an  unorganized  county;  and  therefore  the  judgment 
in  each  of  these  cases  must  go  in  favor  of  the  plaintiff,  as  prayed  for.  All  the 
justices  concurring. 


^"^  ^"'  '""^  State  v.  Knapp  et  at. 

•  (iSnpreme  Court  of  Kansas.    November  10, 1888.) 

1.  Criminal  Law — Change  of  Ventte — Objection  of  Defendant. 

The  trial  of  a  defendant  charged  with  a  criminal  offense  cannot,  tipon  the  motion 
of  the  prosecutor  or  state,  and  against  the  objection  and  without  the  consent  of  the 
defendant,  be  removed  out  of  the  county  and  district  where  the  oftense  is  alleged 
to  have  been  committed. 

'A.  Bame — Waiver  op  Objection. 

Where  a  defendant  in  a  criminal  cause  applies  for  a  change  of  venue  from  the 
county  where  the  offense  is  alleged  to  have  been  committed,  to  some  other  county 
in  the  same  judicial  di-strict,  upon  the  ground  that  he  cannot  obtain  a  fair  trial  where 
the  prosecution  is  pending,  and  against  his  objection,  and  without  his  consent,  the 
district  court  changes  the  place  of  trial  to  a  county  embraced  In  another  judicial 
district,  the  defendant  does  not  thereby  waive  his  constitutional  right  to  object  to 
being  tried  in  the  judicial  district  to  which  the  cause  is  removed. 

(Syllabus  by  the  Court.) 
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Appeal  from  district  court;  Barton  county. 

John  W.  Knapp  et  al.,  charged  with  the  offense  of  murder  in  the  first  de- 
gree, applied  for  a  change  of  venue  from  Wichita  county,  where  the  prosecu- 
tion was  pending;  and  at  the  suggestion  of  the  state,  and  over  defendants* 
objection,  the  place  of  trial  was  changed  to  Barton  county,  in  a  different  ju- 
dicial district.  Defendants  moved  to  dismiss,  on  the  ground  of  no  lurisdic- 
tion.     The  motion  was  sustained,  and  the  state  appeals. 

8  B.  Bradford,  Atty  Gen.,  B,  C,  Cole,  and  Waters,  Chase  <&  Tillotson. 
for  the  State.  A.  J  Hoakinson,  G.  W»  Dtmn,  and  W.  A.  Fnuth,  for  appel- 
lees. 

HoRTON,  C.  J  On  the  Slst  of  May,  1887.  an  information  was  filed  against 
the  defendants,  in  the  district  court  of  Wichita  county,  charging  them  with 
the  offense  of  murder  in  the  first  degree.  Subsequently  they  were  arrested, 
and  on  the  16th  day  of  December,  1887,  they  applied  to  the  district  court  for 
a  change  of  venue  from  the  county  of  Wichita  to  some  other  county  in  the 
Twenty-seventh  judicial  district,  being  the  same  district  in  which  Wichita 
county  is  situated.  Thereupon  the  stat«  admitted  that  the  defendants  could 
not  obtain  a  fair  trial  in  Wichita  county,  where  the  prosecution  was  pending, 
and  that  their  application  for  the  change  of  venue  was  in  due  form,  but  sug- 
gested, by  aflidavits,  that  the  judge  of  the  Twenty-Seventh  judicial  district  had 
been  the  counsel  of  the  defendants,  and  was  therefore  interested  and  prejudiced 
in  their  favor,  and  asked  that  the  trial  of  the  case  be  removed  to  the  distinct 
court  of  some  county  in  a  different  district.  This  was  granted,  and  the  place, 
of  trial  was  changed  to  the  county  of  Barton,  in  the  Twentieth  judicial  dis- 
trict. To  the  order  changing  the  place  of  tnal  outside  of  the  Twenty-Seventh 
judicial  district,  and  to  the  Twentieth  judicial  district,  the  defendants  ob- 
jected and  duly  excepted.  After  the  order  was  made  for  the  removal  of  the 
cause  from  Wichita  to  Barton  county,  a  transcript  of  tl)e  record  was  filed  in 
the  latter  county,  and  on  the  9th  of  February,  1888,  the  defendants  filed  their 
motion  to  dismiss  the  cause  for  the  reason  that  the  district  court  had  no  juris- 
diction, against  the  objections  of  the  defendants,  to  hear  and  try  the  case. 
The  court  sustained  the  motion,  and  dismissed  the  case.  The  state  excepted, 
and  appeals  to  this  court. 

The  only  question  which  presents  itself  for  our  consideration  is  this:  Did 
the  district  court  of  Barton  county  have  jurisdiction  to  try  the  defendants, 
and  pronounce  judgment  in  the  cause?  By  section  10  of  our  bill  of  rights  it 
is  provided  that  in  all  criminal  prosecutions  the  accused  shall  be  allowed  "a 
speedy  public  trial  by  an  impartial  jury  of  the  county  or  district  in  which  the 
offense  is  alleged  to  have  been  committed."  The  offense  charged  against  the 
defendants  wascommitled  in  the  county  of  Wichita,  and  In  the  Twenty-Sev- 
enth judicial  district.  An  attempt  was  made  to  put  the  defendants  upon 
trial  in  Barton  county,  and  in  the  Twentieth  judicial  district.  Therefore  an 
attempt  was  made  to  deny  to  the  defendants  a  jury  of  the  county  or  district 
in  which  the  crime  was  committed.  It  is  contended,  upon  the  part  of  the 
state,  that  thejstatute  authorizes  a  change  of  venue  in  a  criminal  cause,  on 
the  motion  of  the  state,  from  one  county  to  another,  and  from  one  judicial  dis- 
trict to  a  different  judicial  district.  Sections  173. 176,  Crim.  Proc.  We  said 
in  State  v.  Bunker,  38  Kan.  737.  17  Pac.  Rep.  651.  that  "the  design  of  the 
provision  of  the  bill  of  rights  seems  to  be  to  secure  to  the  accused  a  trial 
by  a  jury  from  the  vicinage  wljere  the  crime  is  supposed  to  have  been  com- 
mitted, so  that  he  may  have  the  benefit  of  his  own  good  character  and  stand- 
ing with  his  neighbors,  if  these  he  has  preserved,  and  also  of  such  knowledge 
as  the  jury  may  possess  of  the  witnesses  who  give  evidence  before  tliem.  The 
word  'district,'  like  the  word  'county,'  is  here  used  in  a  restrictive  sense, 
and  is  intended  to  designate  tlie  precise  portion  of  territory  or  division  of  the 
state  over  which  the  court,  at  any  particular  sitting,  may  exercise  power  in 
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criminal  matters."  Olive  v.  State,  11  Neb.  1,  7  N.  W.  Rep.  444;  Dougan  v. 
State,  80  Ark.  41;  State  v.  (7w^  13  Minn.  341,  (Gil.  315;)  Wlieeler  v.  State, 
24  Wis.  52.  Again,  in  State  v.  Potter,  16  Kan.  80,  it  was  said:  "But  with 
this  provision  [CJonst.;  Bill  of  Rights,  sec.  10]  the  defendant  in  a  criminal 
cause  can  be  tried  by  any  other  jury,  and  out  of  the  county  and  district  wltere 
the  offense  is  alleged  to  have  been  committed,  only  with  his  consent.  *'  If  the 
statute  purporting  to  authorize  a  change  of  venue  was  intended  to  permit  the 
state  to  change  the  trial  against  the  objection  of  the  accused,  it  is  in  conflict 
with  the  bill  of  rights,  and  therefore  void.  Of  course,  if  a  defendant  applies 
to  the  court  for  a  change  of  venue  from  one  county  to  another  in  tlie  same 
judicial  district,  or  from  one  judicial  district  to  another  judicial  district,  he 
waives  the  constitutional  right  to  be  tried  in  the  county  or  district  where  the 
offense  is  alleged  to  have  been  committed.  State  v.  Potter ^  16  Kan.  80.  But 
in  this  case  the  defendants  did  not  apply  to  the  court  for  a  change  of  venue 
to  another  judicial  district;  and  therefore,  when  they  objected  to  the  removal 
of  the  cause  to  Barton  county,  it  cannot  be  said  that  the  change  to  that  county, 
or  to  the  Twentieth  judicial  district,  was  made  with  their  consent.  The  or- 
der and  judgment  of  the  district  court  will  be  affirmed.  All  the  justices  con- 
curring. 

(40  Kan.  195)  .  *      i  rwr 

AuLTMAN  et  al.  o.  Waddle. 
{Supreme  Court  of  Kansas.    November  10, 1888.) 

1.   CJORPOBATIONS— CORPOKATB  EXISTENCE— ESTOPPBL  TO  DeNT. 

Stockholders  who  organize  themselves  as  a  corporation,  transact  business,  and 
bold  themselves  out  to  the  world  as  such  corporation,  cannot,  when  proceeded 
against  by  creditors,  set  up  as  a  defense  that  the  preliminary  steps  of  the  organi- 
zation were  irregular;  nor  can  they  deny  their  liability  as  stockholders  therein.* 

8.  Champerty  and  Maintenance — Agreement  to  Collect  Debts. 

Certain  jndgr^ent  creditors  assigned  judgments  which  the^had  obtained  against 
a  party  to  an  attorney,  and,  contemporaneously  with  the  assignment,  it  was  agreed 
that  the  attorney  should  proceed  to  collect  the  judgments  in  his  own  name,  and 
should  pav  to  the  creditors  50  per  cent,  of  the  amount  realized,  they  to  assume  the 
burden  of  the  costs.  Held  that,  as  the  agreement  did  not  relieve  the  creditors 
from  the  payment  of  the  costs  of  the  proceedings,  it  was  not  champertous. 

{^SylUitms  by  the  CourU) 

Error  to  district  court,  Franklin  county;  A.  W  Bbnson,  Judge. 
Action  by  F.  A.  Waddle  to  enforce  the  individual  liability  of  the  defend- 
ants as  stockholders  of  the  Pomona  Creamery  Company.    The  trial  was  had 

1  In  an  action  against  a  corporation  to  recover  a  balance  due  upon  a  contract  for  the 
sale  of  lumber,  where  defendant  in  its  counter-claim  distinctly  admits  that  it  purchased 
the  lumber,  it  will  not  be  heard  to  allege  that  it  did  not  make  the  contract^Jbecause  it 
was  not  organized  as  a  corporation  when  the  contract  was  executed.  Williams  v. 
Lumber  Co.,  (Wis.)  40  N  T\    Rep.  154. 

In  assumpsit  against  a  coivvi-ation  on  a  certificate  of  insurance  sealed  with  its  seal, 
and  signed  by  its  president  and  secretary,  the  corporation  is  estopped  to  deny  that  it 
was  not  fully  organized  at  the  time  the  certificate  was  issued.  Independent  Order  v. 
Paine,  (IlL)  14  N.  E.  Rep.  43.  In  Gas  Co.  v  Berry,  6  Sup.  Ct.  Rep.  525,  the  supreme 
court  of  the  United  States,  (Field,  J..)  says :  ^  A  court  of  equity  does  not  listen  with 
much  satisfaction  to  the  complaints  of  a  company  that  transactions  were  illegal  which 
had  its  approval,  which  were  essential  to  its  protection,  and  the  benefits  of  which  it 
has  fully  received. "  Where  the  president  and  vice-president  of  a  corporation  instruct 
a  person  to  deal  with  the  superintendent,  and  the  corporatioA  receives  the  benefit  of  an 
oral  agreement  made  by  him  for  the  corporation,  it  cannot  deny  his  authority  to  act. 
Morrell  v.  Railroad  Co.,  1  N  Y.  Supp.  65.  See,  also,  as  to  the  estoppel  of  a  corporation 
to  deny  the  authority  of  its  officer  to  make  a  contract  of  which  it  has  received  the  ben- 
efit, Oil  Co.  V.  Perry,  (Ala.)  4  South.  Rep.  635;  Bank  v.  Manufacturing  Co..  2  N.  Y. 
Bupp.  644.  A  corporation  cauuot  set  up,  in  defense  of  an  action  for  breach  of  contract, 
that  at  the  time  it  entered  into  such  contract  it  violated  its  own  rules,— that  fact  hav- 
ing been  known  to  it  at  the  time,  Samuel  v.  Casualty  Co.,  1  N.  Y.  Supp  850;  or  that 
the  contract  was  ultra  vires,  where  it  has  received  and  retained  the  benefits  thereof, 
Main  v.  Casserly,  (CaL)  7  Pac.  Rep.  426. 
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without  a  Jury,  and  the  court  at  the  request  of  the  parties  made  the  following 
Andings  of  fact  and  conclusions  of  law: 

(1)  On  October  24, 1883,  the  several  defendants  in  this  action,  together 
with  several  other  citizens  of  this  county,  signed  a  written  contract  or  prop- 
osition with  John  W.  Hall  &  Co.,  whereby  said  Hall  &  Co.  proposed  to  erect 
and  put  in  operation  a  creamery  at  Pomona,  of  a  certain  capacity,  and  said 
subscribers  agreed  to  pay  therefor  the  sums  set  opposite  their  names;  and, 
when  $5,800  should  be  subscribed,  the  creamery  to  be  erected  in  120  days 
thereafter,  and  ttie  subscribers  then  to  incorporate  under  the  laws  of  Kansas, 
fixing  the  capital  stock  at  $6,800,  to  be  divided  into  136  shares  of  $50  each; 
Hall  &  Co.  to  have  $5,800  in  money  for  the  creamery  and  20  shares  of  stock 
therein,  to  be  issued  to  them  for  superintending  the  work.  Said  writing 
further  provided  that  "in  the  articles  of  incorporation,  and  in  the  by-laws 
thereof,  no  assessment  shall  be  made  upon  the  stockholders  for  the  indebted- 
ness of  the  same,  except  to  pay  Hall  &  Co.  as  above  specified;  neither  shall  the 
private  property  of  said  stockholders  be  liable  for  such  subsequent  indebted- 
ness." It  was  further  provided  in  said  writing  "that  after  said  organization 
is  completed,  and  said  amount  paid  to  Hall  &  Co.,  said  corporation  shall  issue 
stock  to  each  of  the  above-mentioned  subscribers  to  the  amount  of  his  sub- 
scription hereto  annexed,  also  issue  20  shares  of  stock  to  said  Hall  &  Co.  as 
full  payment  for  superintending  the  manufacturing  and  marketing  of  the 
butter  above  mentioned."    The  defendants  subscribed  said  paper  as  follows: 

Name. 
L.  Aultman, 
J  F.  Pat  ton,    - 
E.  A.  Rice, 
J.  H.  Scoville, 
A.  H.  Sellers, 
Phillip  Bledsoe, 
Morg.  Wickham,     - 
J.  J.  Whetstone, 
J  H.  Whetstone,    - 
The  paper  was  similarly  subscribed  by  several  others,  who  are  not  made 
parties. 

(2)  In  pursuance  of  said  contract  and  proposition,  John  W.  Hall  &  Co. 
erected  and  put  in  operation  said  creamery  about  March  1,  1884,  and  about 
the  same  time  said  subscriptions  were  collected  to  the  amount  of  $5,800,  and 
paid  over  to  Hall  &  Co.,  except  $250,  which  was  never  collected,  being  part 
of  the  $750  subscribed  by  J.  H.  Whetstone  "per  orders,*'  which  is  hereafter 
again  referred  to. 

(3)  On  January  1,  1884,  10  of  said  subscribers  executed  and  acknowledged 
a  charter  for  said  "Pomona  Creamery  Company,"  and  caused  the  same  to  be 
filed  in  the  odice  of  the  secretary  of  state,  as  provided  by  law,  whereby  they 
undertook  to  and  did  become  incorporated  by  said  name  under  the  laws  of 
Kansas,  as  contemplated  in  said  contract  or  proposition  referred  to  in  the  first 
findings.  A  copy  of  said  charter,  marked  "A"  is  attached  to  the  answer 
herein. 

(4)  After  the  filing  of  said  charter,  certificates  of  stock  were  duly  issued  to 
said  defendants  and  other  subscribers  thereto,  as  provided  in  said  original  eon- 
tract  for  the  amount  so  subscribed,  except  said  J.  H.  Whetstone,  which  was 
duly  paid  in  full  by  said  defendants,  and  thereupon  th^y  became  and  were 
stockholders  therein,  holding  paid-up  stock  for  the  amount  specified  in  their 
subscriptions,  as  stated  in  the  first  finding,  and  have  ever  since  continued  to 
and  still  do  hold  said  stock. 

(5)  The  subscription  of  J.  H.  Whetstone  for  $750  was  made  by  him,  and 
understood  by  the  other  subscribers  to  be  for  other  parties,  and  afterwards 
$500  of  said  amount  was  taken  by,  and  stock  therefor  issued  to,  C.  W.  and 
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$100 

Pomona,  - 

• 

. 

100 

Ransom ville,  - 
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. 

100 

M 

• 

100 

H 

. 

• 

100 

<( 

. 

200 

«« 

- 

. 

200 

Per  orders 

- 

750 

Digitized  by 


Google 


732  PACIFIC  BEPOBTEH.  [KaQ. 

O.  L.  Parkinson;  but  the  balance  thereof,  to-wit,  $250,  was  never  taken  by 
any  one,  and  never  issued. 

(6)  Regular  books  were  kept,  showing  the  transactions  of  said  corporation, 
and  its  board  of  directors,  and  tiie  names  of  its  stockholders,  and  amounts  of 
stock  held.  The  corporation  engaged  In  the  business  named  in  its  charter, 
and  proposed  in  said  original  agreement,  and  continued  therein  from  the 
spring  of  1884  down  to  October  1,  1885,  when  it  suspended  business,  and 
since  that  time  has  failed  to  resume  its  usual  and  ordinary  business,  and  had 
wholly  suspended  business  for  more  than  one  year  prior  to  the  commence- 
ment of  this  action. 

(7)  One  week  prior  to  June  1,  1885,  the  secretary  of  said  corporation,  by 
order  of  its  president,  and  as  provided  by  the  by-laws,  gave  to  each  stock- 
holder therein,  includinu:  the  defendants,  a  notice  of  a  special  meeting  to  be 
held  at  the  creamery  office,  in  Pomona,  on  June  1,  1885,  for  the  purpose  of 
changing  the  articles  of  incorporation.  This  notice  was  given  by  mail  to  each 
stockholder,  by  posting  in  three  public  places  in  Franklin  county,  and  by  ad- 
vertisement in  the  Pomona  Enterprise,  a  newspaper  published  at  Pomona, 
and  Wiis  in  conformity  to  a  by-law  of  the  corporation  providing  for  special 
meetings  and  the  notice  tht  refor.  Stockholders  were  present  and  acting  at 
such  meeting  representing  79  shares  of  the  capital  stock.  None  of  these  de- 
fendants were  present  at  such  meeting.  Prior  to  the  call  for  this  meeting  the 
20  shares  issued  to  Hall  &  Go.  had  been  surrendered  to  the  corporation,  and 
canceled,  and  the  certificates  burned.  This  was  done  in  pursuance  to  a  re- 
solution of  the  stockholders,  at  a  stockholders*  meeting,  authorizing  any  holder 
of  stock  to  so  surrender  the  same  and  have  it  canceled.  The  stock  outstand- 
ing, excluding  said  Hall  stock,  on  June  1,  1885,  was  i^5,350. 

(8)  At  said  special  meeting  of  June  1,  1885,  it  was  voted  to  adopt  the 
second  or  amended  charter,  which  had  been  executed  May  18,  1885,  by  six  of 
the  original  corporators,  and  thereupon  it  was  duly  Hied  with  the  secretary  of 
state.  A  copy  of  this  amended  charter  is  attached  to  the  answer  herein, 
marked  "  B. "  This  was  adopted  in  pursuance  to  the  advice  of  counsel,  for  the 
reason  specilied  in  the  preamble  thereto,  and  was  intended  as  an  amended 
charter  for  the  same  corporation,  and  was  not  intended  to  be  the  charter  of  a 
new  corporation.  The  corporation  continued  to  transact  the  same  business 
with  the  same  property,  using  the  same  books  and  records,  under  the  direc- 
tion of  the  same  officers,  and  with  the  same  objects  and  purposes,  and  pursu- 
ing the  same  methods  as  before.  On  the  day  such  amended  charter  was 
iulopted  it  was  voted  to  execute  a  mortgage  upon  the  creamery  to  certain 
stockholders,  to  secure  them  from  liabilities  assumed  as  indorsers  of  the  cor- 
poration paper,  which  mortgage  was  accordingly  executed,  and  afterwards 
foreclosed  in  this  court. 

(9)  The  defendants  Patton,  Scoville,  Wickham  and  J.  J.  AVhetstone  traded 
with  said  corporation,  delivered  milk  at  the  creamery,  and  accept^  checks 
therefor,  drawn  by  its  treasurer,  after  the  change  in  said  charter  had  been 
made,  but  none  of  the  defendants  had  any  actual  knowledge  of  said  change, 
after  it  had  been  made,  until  this  suit  was  brought. 

(10)  In  the  month  of  January,  1886,  the  several  judgment  creditors  men- 
tioned in  the  petition  duly  recovered  a  judgment  before  a  justice  of  the  peace 
of  this  county  for  the  several  sums,  with  costs,  specified  in  the  petition, 
whereof  abstracts  were  duly  filed,  and  judgments  docketed  thereon  in  this 
court  as  provided  by  law,  and  as  alleged  in  the  petition.  Afterwards,  and  on 
August  16,  1886,  said  judgments  were  by  the  judgment  creditors  therein  sev- 
erally duly  assigned  in  writing,  absolute  in  form,  to  the  plaintiff  Contem- 
poraneous with  such  written  assignments  it  was  agreed  by  the  plaintiff  (who 
is  an  attorney  at  law  of  this  court)  that  he  should  pioceed  to  collect  said  judg- 
ments in  his  own  name,  and,  when  collected,  pay  to  said  several  judgment 
creditors  50  per  cent,  of  the  amount  collected  on  e<ich  judgment;  they,  the 
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Judgment  creditors,  then  advancing  to  plaint!  IT  ^80  as  indemnity  against  costs. 
AH  the  claims  upon  which  said  judgments  were  rendered,  accrued  after  said 
amended  cliarter  was  adopted  and  filed. 

(11)  There  is  now  due  to  the  plaintiff  on  the  several  judgments  so  assigned 
to  him  tiiesum  of  ^477.25  debt,  and  i$329.95  costs  accrued  upon  said  judg- 
ments* amounting  altogether  to  the  sum  of  ^07.20. 

(12)  None  of  the  defendants  have  paid  into  the  corporation,  or  for  its  use, 
anything  more  than  the  amount  of  their  said  stock  subscriptions.  Said  J  J. 
Whetstone  has,  however,  purchased  several  open  accounts  against  the  cor- 
poration, and  holds  the  same  by  assignment,  amounting  to  the  sum  of  ^110. 
He  lias  also,  since  the  commencement  of  this  action,  had  assigned  to  him  a  judg- 
ment against  the  corporation  for  $200,  rendered  in  the  foreclosure  suit  upon 
the  mortgage  referred  to  iu  the  eighth  finding.  The  corporation  also  owes 
the  defendants  Scoville  $15,  and  Morg.  Wickham  $24,  balance  due  for  milk 
furnished  by  them  since  June  1,  18S5, 

And  as  its  conclusions  of  law  upon  the  foregoing  facts  the  court  finds 
that— 

(1)  The  plaintiff  may  maintain  this  action,  as  he  has  undertaken  to  do,  and 
that  the  defense  of  champerty  cannot  be  sustained. 

(2)  That  the  corporation,  as  organized  under  said  charter  "A,"  is  the  same 
corporation  afterwards  continuing  business  under  chartei*  "B;"  the  last- 
named  charter  being  an  amendment  merely  of  the  former,  and  the  liability  of 
the  stockholders  remains  tlie  same. 

(3)  That  by  the  provisioifs  of  section  40  of  the  act  concerning  private  cor- 
porations, as  amended  in  1883,  the  said  corporation  must  be  deemed  dissolved 
at  the  commencement  of  this  action,  for  the  purpose  of  enabling  creditors  to 
enforce  the  individual  liability  of  stockholders  therein. 

(4)  That  the  said  defendants  named  below  are  liable  herein  to  an  amount 
equal  to  the  capital  stock  held  by  them  respectively,  to- wit: 

L.  Aultman      to  the  amount  of  -  -  -  •  $100 

J.  F.  Fatten         "  "         .  -  .  .  100 

E.  A.  Rice  "  "  -  -  .  -  300 

J.  U.  Scoville       "  " 100 

A.  II.  Sellers       "  "  ...  100 

P.Bledsoe  "  ** 100 

Morg.Wickham  "  •*  .  -  '  200 

J.  J.  Whetstone   "  "  -  -  -  ^         200 

— ^and  that  the  defendant  J.  H.  Whetsioue  is  not  liable. 

(5)  The  plaintiff  is  entitled  to  judgment  for  said  suir  of  ^^807.20,  due  upon 
said  judgments,  the  several  defendants  to  be  released  upon  paying  the 
amount  of  their  respective  individual  liability,  and,  when  sufficient  is  paid 
to  satisfy  amount  so  due  the  plaintiff,  with  interest  from  this  date,  and  costs 
of  this  action,  the  judgment  will  be  released. 

Judgment  was  rendered  against  the  defendant  stockholders  in  accordance 
with  the  conclusions  of  law.  The  plaintiff  and  the  defendants  both  complain 
of  the  judgment  rendered,  and  bring  the  case  here  for  review. 

H.  F*  Welch,  for  plaintiffs  in  error.    F.  A,  Waddlt,  for  defendant  in  error. 

Johnston,  J.,  {after  stating  the  facts  a*  above,)  The  plaintiffs  in  error 
present  two  questions, — one,  that  the  findings  of  the  court  fail  to  support  its 
judgment;  and  the  other  that  the  contract  between  the  creditors  of  the  Po- 
mona Creamery  Company  and  F.  A.  Waddle  is  champertous.  The  only  criti- 
cism made  upon  the  findings  is  where  the  court  states  that  the  second  charter 
filed  was  intended  as  an  amended  one,  and  not  to  be  the  charter  of  a  new 
corporation.  Two  charters  were  filed  by  the  compsmy, — one,  when  it  was  or- 
ganized, in  January,  1884;  and  one  in  June,  1885.  In  the  first  charter  there 
was  a  provision  that  the  individual  property  of  the  stockholders  should  not  be 
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liable  for  corporate  debts,  and  that  tbe  indebtedness  of  the  corporation  should 
not  at  any  time  exceed  one-third  of  the  capital  stock  of  the  company.  The 
judgments  which  form  the  basts  of  this  proceeding  were  rendered  after  the 
second  charter  was  filed,  and  it  is  contended  by  the  stockholders  that  they 
could  not  be  held  individually  liable  under  the  charter  first  filed,  and  that  the 
making  and  filing  of  the  second  charter  wa^  the  formation  of  a  new  company, 
in  which  they  held  no  stock,  and  hence  were  not  liable  for  the  judgments 
sought  to  be  enforced.  The  court,  however,  finds  from  the  evidence  that  the 
second  charter  was  merely  intended  as  an  amendment  of  the  first,  and,  in  tbe 
absence  of  the  evidence,  wliich  was  not  brought  here,  this  finding  is  concia- 
si  ve  in  this  court.  Even  the  preamble  to  the  amended  chaiter  clearly  indicates 
that  it  was  made  to  cure  irregularities  or  defects  in  the  first.  There  was  no 
change  of  name  nor  of  purpose,  and  the  company  continued  to  carry  on  its 
business  with  the  same  property,  using  the  same  books  and  records,  under 
the  directions  of  the  same  officers,  as  before.  The  stockholders  were  notified 
in  the  manner  prescribed  by  the  by-laws  of  the  meeting  at  which  the  at- 
tempted amendment  of  the  charter  was  made,  and  most  of  the  plaintiffs  in 
error  continued  to  do  business  with  the  corporation  as  such  after  that  time. 
The  fact  that  the  law  did  not  then  permit  the  amendment  of  chartei-s  will  not 
relieve  the  stockholders  from  liability,  since  the  court  has  found  that  the  ac- 
tion taken  was  intended  as  an  amendment,  and  as  a  continuation  of  the  cor- 
poration first  organized,  in  which  they  held  stock.  Nor  can  they  be  relieved 
from  liability  by  virtue  of  the  exceptions  included  in  the  first  charter.  That 
charter  contained  ail  the  essential  provisions,  an(t  more  also.  It  set  forth  the 
name  of  the  coi-poration,  the  purpose  for  which  it  was  formed,  the  place 
where  its  business  should  be  transacted,  the  number  of  its  directors,  and  the 
names  of  those  first  appointed,  and  the  amount  of  capital  stock  and  the  shares 
into  which  it  wiis  divided.  Included  in  the  document  were  by-laws,  which 
had  no  place  there,  and  among  them  a  provision  that  the  stockholders  shall 
not  be  individually  liable  for  the  debts  of  the  corporation.  This  provision  is 
in  direct  conflict  with  the  constitution  and  statutes  of  the  state,  and  is  nuga- 
tory. But  the  placing  of  this  void  provision  in  the  charter  does  not  necessa- 
rily invalidate  the  organization.  Further  than  that,  these  stockholders  are 
not  in  a  position  to  impeach  the  irregularity  of  the  organization  of  the  cor- 
poration or  to  deny  their  liability  as  stockholders  therein.  Having  organized 
themselves  as  a  corporation,  transacted  business,  and  held  themselves  out  to 
the  world  as  such  corporation,  they  cannot,  when  proceeded  against  by  cred- 
itors, set  up  as  a  defense  that  the  preliminary  steps  in  the  organization  were 
irregular.    Thorap.  Liab.  Stock h.  §  407. 

The  defense  of  champerty  is  raised  on  an  agreement  contemporaneously 
made  with  the  assignments  of  the  judgments.  The  findings  of  fact  i*espect- 
ing  the  matter  is  that  it  was  agreed  between  the  plaintiff,  who  is  an  attorney 
at  law,  and  the  judgment  creditors  "that  he  should  proceed  to  collect  said 
judgments  in  his  own  name,  and,  when  collected,  to  pay  to  said  several  judg- 
ment creditors  fifty  per  cent,  of  the  amount  collected  on  each  judgment;  they, 
the  judgment  creditors,  then  advancing  to  plaintiff  $30  as  indemnity  against 
costs."  There  is  a  great  diversity  of  opinion  as  to  what  constitutes  cham- 
perty. A  few  of  the  courts  hold  to  the  ancient  doctrine  of  champerty  with 
considerable  strictness;  many  of  them  have  greatly  relaxed  the  common-law 
rules,  making  them  conform  more  closely  to  the  present  condition  of  society; 
while  some  have  repudiated  the  doctrine  entirely.  In  this  state  the  doctrine 
has  been  recognized,  and  it  has  been  held  that  the  defense  of  champerty  might 
be  maintained.  Railroad  Co.  v.  Johnson,  29  Kan.  218.  In  that  case  the 
only  consideration  for  the  prosecution  of  the  suit  was  a  share  of  the  judgment 
to  be  recovered,  and  the  attorneys  were  to  commence  and  carry  it  to  an  end 
at  their  own  cost  and  expense.  The  mere  agreement  for  a  contingent  fee 
does  not  fall  within  any  of  the  rules  of  champerty,  nor  is  it  generally  regarded 
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to  be  unlawful  for  an  attorney  to  carry  on  a  suit  for  another  for  a  percentage 
or  share  of  the  thing  to  be  recovered*  unless  he  assumes  the  risks  of  the  liti- 
gation by  relieving  or  indemnifying  his  client  from  all  costs  and  expenses  of 
the  same.  Sir  William  Blackstoue  says  that  champerty  is  "a  bargain  with  a 
plaintiff  or  defendant  campum  partire  to  divide  the  land  or  other  matter  sued 
for  between  them»  if  they  prevail  at  law;  whereupon  the  champertor  is  to 
carry  on  the  party's  suit  at  his  own  expense."  4  Bl.  Gomm.  185.  The  same 
view  is  taken  by  Mr.  Chitty,  who  makes  the  carrying  on  of  the  suit  by  the 
champertee  at  his  own  expense  an  essential  element.  1  Chit.  Cont.  745.  This 
interpretation,  which  we  adopt,  is  now  generally  accepted,  and  is  sustained 
by  the  weight  of  authority.  Commissioners  v.  Coleman,  108  111.  591;  Walsh 
V.  Shumway,  65  III.  471;  Ihike  v  Harpetf  66  Mo.  51;  Moody  v.  Harper,  38 
Miss.  601;  Weakly  v.  HalU  13  Ohio,  167;  Key  v.  Vattier,  1  Ohio,  142;  Moses 
V.  Bagley,  55  Ga.  283;  Allard  v.  Lamtrande,  29  Wis.  502;  Martin  v.  Clarke, 
8  R.  I.  389;  Wright  v.  Tebbitts,  91  U.  8.  252;  Knadler  v.  Sharp,  36  Iowa, 
232;  Cotbrtright  v.  Bumes,  13  Fed.  Rep.  317,  and  note:  Phillips  v.  Commis- 
sioners, 10  N.  E.  Rep.  230;  Jewel  v.  Neidy,  61  Iowa,  299, 16  N.  W.  Rep.  141. 
In  the  present  case  there  is  no  showing  that  the  attorney  was  to  enforce  the 
collection  of  the  judgments  at  his  own  cost  or  expense.  As  the  finding  stands 
it  indicates  tlmt  the  judgment  creditors  were  not  to  be  relieved  from  the  costs, 
aa  it  is  stated  that  they  advanced  to  the  attorney  $30  as  indemnity  against 
costs.  It  does  not  appear  that  the  costs  of  the  proceeding  to  enforce  the  col- 
lection of  the  judgments  exceeded  the  sum  advanced,  and,  as  the  plaintiffs  in 
error  presented  the  defense  of  champerty,  it  devolved  on  them  to  show  the 
tthampertous  elements  of  the  agreement.  From  the  record  in  the  case  we  are 
bound  to  assume  that  the  assignors  of  the  j  udgments  were  to  bear  the  cost  of  the 
proceedings  for  their  enforcement,  and  it  follows  that  the  agreement  made  was 
not  cbampertous.  We  may  further  remark  that  the  validity  of  the  judgments 
is  not  questioned,  and  certainly  it  is  not  unlawful  to  assign  or  enforce  them. 
The  agreement  did  not  bring  on  useless  litigation  or  make  unnecessary  costs. 
The  claims  of  the  creditors  had  already  been  placed  in  judgments,  and  the 
costs  of  litigating  the  claims  had  accrued.  The  effect  of  assigning  all  the 
judgments  to  one  person  and  enforcing  the  same  in  a  single  proceeding  tended 
to  reduce  the  costs,  and  was  not  detrimental  to  the  interests  of  the  plaintiffs 
in  error.  We  find  no  error  in  the  record,  and  will  therefore  affirm  the  judg- 
ment; ail  the  justices  concurring. 


(40  Kan.  276) 

City  of  Junction  City  «.  Keeffe. 

(Supreme  Court  of  Kansas.    November  10, 1888.> 

1«  Criminal  Law— Quashing  Warbant— Right  of  State  to  Appeal. 

The  state  may  appeal  from  a  decision  of  a  district  court  in  a  criminal  action  quash* 
ing  a  warrant. 

2.  Same— Appearance  of  DBFENBANT—WArvER. 

When  a  defendant  is  arrested  and  brought  before  a  oonrt,  and,  at  his  own  sugges- 
tion, enters  into  a  recognizance  for  his  appearance  at  a  subsequent  time,  he  waives- 
all  irregularities  of  the  warrant  and  arrest. 

8.  Same — Jurisdiction  of  Justice, 

Where  an  ordinance  of  a  city  of  the  second  class  provides  when  a  person  is  brought 
before  the  police  judge  *^to  be  tried  upon  the  charge  of  being  the  iceeper  of  a  place 
where  intoxicating  liquors  are  unlawfully  kept  and  stored, "  and  provides  a  punish- 
ment therefor,  it  is  sufficient  to  give  the  police  judge  authority  to  try  him.  It  is  too 
late  for  the  defendant  to  complain  of  any  indefiniteness  of  the  ordinance  as  to  the 
time  of  filing  the  complaint,  and  the  power  to  arrest  him,  after  he  has  entered  into 
a  recognizance,  and  has  appealed  to  the  district  court  from  a  conviction  In  the  police 
court. 

iSyUabiis  by  Holt,  O.) 
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Commissioners'  decision  Appeal  from  district  court,  Davis  county;  M.  D. 
Nicholson,  Judge. 

Thomas  Keeffe  was  arrested  and  brought  before  the  police  judge  on  the 
charge  of  keeping  a  place  where  intoxicating  liquors  were  unlawfully  kept 
and  stored,  in  violation  of  the  city  ordinance.  He  entered  into  a  recogniziince 
for  his  appearance,  and  upon  trial  was  convicted  and  sentenced.  He  appealed 
to  the  district  court,  where  his  motion  to  quash  the  warrant  was  sustained, 
and  defendant  discharged  without  day.    The  state  appeals. 

TJwmas  Devcr,  for  appellant.  J.  R.  UcClure  and  James  Ketner,  for  ap- 
pellee. 

Hoi/r,  O.  This  action  was  commenced  in  the  police  court  of  the  city  of 
Junction  City,  by  filing  a  complaint,  which,  after  the  caption,  is  as  follows: 
"Emma  Parsells,  being  duly  sworn  upon  her  oath,  says  that  on  this  21st  day 
of  June,  1887,  at  and  witlnn  a  certain  one-story  wooden  building,  (and  the 
adjoining  appurtenances  to  said  building,)  commonly  called  and  genei-ally 
known  as  «  Keeffe's  Drug-Store,'  and  situated  on  lot  6.  block  62,  Railroad  ad- 
dition to  Junction  City,  within  the  corporate  limits  of  the  city  of  Junction 
City,  in  the  county  of  Davis  and  state  of  Kansas,  there  is  now  unlawfully 
kept  thereat  certain  and  divers  kinds  and  quantities  of  intoxicating  liquors, 
consisting  of  malt,  vinous,  spirituous,  and  fermented  liquors.  The  particular 
quantity  of  each  kind  of  said  intoxicating  liquors  is  to  affiant  unknown.  Af- 
fiant further  saith  that  said  intoxicating  liquors  are  not  kept  by  a  druggist  or 
physician  having  a  right  to  keep  and  use  said  intoxicating  liquors  for  law^ful 
purposes,  nor  are  said  intoxicating  liquors  kept  at  said  place  for  the  private 
use  of  the  keeper  thereof ;  but  that  said  intoxicating  liquors  are  unlawfully 
kept  in  and  at  said  above-described  place  for  sale,  barter,  and  distribution  in 
violation  of  the  laws  of  the  state  of  Kansas,  and  contrary  to  and  in  violation 
of  the  ordinance  of  the  city  of  Junction  City  Said  affiant  further  saith  that 
on  said  21st  day  of  June,  1887,  one  Thomas  Keeffe,  there  being,  and  being 
the  occupant  and  keeper  of  said  above-described  place,  did  then  and  there  un- 
lawfully keep  and  maintain  said  place  as  a  place  for  the  unlawful  keeping  and 
unlawful  storing  of  intoxicating  liquors,  and  did  then  and  there  unlawfully 
keep  said  intoxicating  liquors  for  unlawful  purposes,  contrary  to  and  in  viola- 
tion of  the  ordinance  of  the  city  of  Junction  City."  The  police  judge  issued 
the  following  warrant,  which  is.  after  omitting  caption:  "  Whereas,  complaint 
in  writing,  under  oath,  has  been  made  to  me,  and  it  appearing  that  there  are 
reasonable  grounds  for  believing  that  certain  intoxic<iting  liquors,  to- wit,  malt, 
vinous,  spirituous,  and  fermented  liquors,  in  divers  quantities,  are  now  un- 
lawfully kept  and  unlawfully  stored  in  and  at  a  certain  one-story  wooden 
building,  (and  at  and  within  the  adjoining  appurtenances  to  said  building,) 
commonly  called  and  generally  known  as  *  Keeffe's  Drug-Store,'  and  situated  on 
lot  6,  block  62,  liailroad  addition  to  Junction  City,  within  the  corporate  limits 
of  the  city  of  Junction  City,  and  that  one  Thomas  Keetfe  is  the  keeper  of  said 
place,  you  are  therefore  commanded  forthwith  to  search  the  premises  above 
described,  and  seize  all  malt,  vinous,  spirituous,  and  fermented  liquors  found 
thereat,  and  bring  the  same  before  me,  to  be  disposed  of  as  the  law  directs. 
'  And  you  are  further  commanded  that,  if  you  find  any  malt,  vinous,  spirit- 
uous, or  fermented  liquors  at  said  described  premises,  you  will  then  forthwith 
arrest  the  said  Thoro<is  Keeffe,  and  bring  him  before  me  to  answer  the  charge 
of  keeping  a  place  where  intoxicating  liquors  were  unlawfully  kept  and  stored, 
in  violation  of  the  ordinance  of  the  city."  The  premises  above  described 
were  oearched  by  the  nfticer,  and  a  large  quantity  of  beer,  whisky,  and  gin  was 
found  thereon.  Thomas  Keeffe,  the  defendant,  was  arrested  and  brought  be- 
fore the  police  judge.  At  his  request  the  cause  was  continued  for  several 
days,  and  he  entered  into  a  recognizance  for  his  appearance.  On  the  day  to 
which  it  was  continued,  the  defendant  moved  to  quash  the  complaint,  and 
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warrant,  which  was  overruled  by  the  court.  The  case  was  continued  from 
time  to  time  before  it  was  tried,  when  the  defendant  was  found  guilt j,  and 
sentenced  to  pay  a  fine,  and  to  be  confined  in  tlie  jail  of  Davis  county  for  30 
days.  From  that  j udgment  the  defendant  appealed  to  the  district  court,  where 
a  motion  was  made  to  quash  the  warrant,  which  was  overruled,  and  the  cause 
continued.  At  tiie  next  term  the  following  motion  was  made,  which  is,  after 
caption.  **And  now  comes  the  defendant,  and  renews  his  motion  to  quash 
the  warrant  issued  for  the  arrest  of  the  defendant  in  this  case,  for  the  follow-- 
ing  reasons:  (l)-That  said  warrant  was  improvidently  and  illegally  issued ; 
(2)  that  said  defendant  was  arrested  without  any  authority  of  law,  and  with- 
out any  proper  warrant."  This  motion  was  sustained,  and  the  defendant, 
Keeffe,'was  discharged  without  day.     The  state  appeals. 

The  defendant  contends  that  the  judgment  of  the  district  court  discharging 
him  does  not  fall  within  any  of  the  cases  in  which  the  state  may  appeal  to 
the  supreme  court,  namely,  upon  a  judgment  for  the  defendant  on  quashing 
or  setting  aside  an  indictment  or  information,  upon  an  order  of  the  court  ar- 
resting the  judgment,  or  upon  a  question  reserved  by  the  state.  He  claims 
that  it  cannot  be  upon  a  question  reserved  by  the  state,  owing  to  the  phrase- 
ology of  section  288.  Crim.  Proc:  "In  case  of  an  appeal  from  a  question  re- 
served on  the  part  of  the  state,  it  is  not  necessary  for  the  clerk  of  the  court 
below  to  certify,  in  the  transcript,  any  part  of  the  proceedings  and  record,  ex- 
cept the  bill  of  exceptions  and  the  judgment  of  acquittal."  He  argues  that 
the  wording  of  this  section  presupposes  an  acquittal,  and  refers  to  that  part 
thereof  which  provides  that  it  shall  not  be  necessary  to  certify  in  the  tran 
script  brought  here  any  part  of  the  proceedings  and  record  except  the  bill  of 
exceptions  and  judgment  of  acquittal;  and  claims  that,  by  the  usual  rule  of 
construction,  they  must  both  be  certified  here  before  this  court  could  have 
jurisdiction  in  the  cause,  and,  as  there  was  no  judgment  of  acquittal,  none 
could  be  certified,  and  therefore  no  authority  for  such  an  appeal  is  given  by 
statute.  This  view  of  the  section  is  founded  upon  the  use  of  the  word  "ac- 
quittal" therein.  Ordinarily,  in  criminal  jurisprudence,  it  means  a  discharge 
after  a  trial,  or  an  attempt  to  have  one,  upon  its  merits.  But  has  "acquit- 
tal," as  used  in  our  statute,  no  other  or  different  signification  than  a  judg- 
ment for  defendant  on  a  trial  on  the  facts  and  merits  of  the  action?  In  sec- 
tion 298,  c.  31,  Comp.  Laws  1879,  it  is  provided  that  when  a  defendant  shall 
have  been  acquitted  upon  a  trial  on  the  merits  and  facts,  and  not  upon  any  of 
the  grounds  stated  in  the  preceding  section,  then  such  an  acquittal  maybe 
pleaded  in  bar,  etc.  One  of  the  grounds  mentioned  in  the  preceding  section 
is  exceptions  to  the  form  and  substance  of  an  indictment;  and  a  discharge 
upon  that  ground  is  called  in  that  section  an  "acquittal."  The  wording  of 
section  298  fairly  implies  that  "acquittal"  is  not  confined  in  its  meaning  to  a 
judgment  in  favor  of  defendant  after  a  trial  on  the  merits  and  facts  of  a  case, 
but  may  also,  and  as  there  used  does,  have  the  broader  signification  of  a' dis- 
charge by  a  judgment  rendered  for  other  reasons.  We  feel  authorized  to  give 
it  such  meaning  in  section  288,  supra.  By  so  doing  we  hold  that  section 
valid  and  operative;  otherwise,  it  would  be  void  so  far  as  it  might  have  any 
application  to  any  question  between  the  state  and  a  defendant.  It  is  very 
generally  believed  and  held  that  an  acquittal  after  a  trial  or  attempted  trial  on 
the  facts  and  merits  implies  that  the  defendant  has  once  been  put  in  jeopardy, 
and  a  judgment  under  such  circumstances  releases  the  defendant  in  both  the 
trial  and  this  court  from  any  order  or  judgment  that  might  otherwise  affect 
him.  We  believe  the  term  "question  reserved  by  the  state"  is  any  exception 
embodied  in  a  bill  of  exceptions  where  a  defendant  has  been  discharged  for 
any  cause  except  upon  trial  on  the  merits,  and  the  two  exceptions  named  supra. 

If  the  motion  in  this  case  to  quash  the  warrant  was  simply  to  attack  its 
form  or  service,  it  was  made  too  late.     The  purpose  of  a  warrant  is  to  bring 
the  defendant  into  court.    In  this  case  its  object  had  been  accomplished,  and 
v.l9p.no.l9— 47 
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all  irregularity  had  been  waived  by  the  defendant  in  his  conduct  subsequent 
to  the  arrest  in  entering  into  a  recognizance  and  taking  an  appeal.  State  v. 
Blackman,  32  Kan.  615,  5  Pac.  Rep.  173;  State  v.  Bjorhlandy  34  Kan.  377, 
8  Pac.  Rep.  391.  This  motion  to  quash,  however,  was  evidently  treated  by 
the  trial  court,  and  by  the  attorneys  there  and  here,  as  an  objection  to  the 
validity  of  the  ordinance  under  which  this  action  was  commenced;  and  we 
shall  treat  it  as  attacking  the  ordinance.  Section  3,  so  far  as  it  concerns  this 
question,  is  as  follows:  **Upon  complaint  in  writing  and  under  oath,  stating 
that  Intoxicating  liquors  are  being  unlawfully  kept  or  stored  in,  at,  or  about 
any  place  within  this  city,  particularly  describing  the  place  where  kept  or 
stored,  the  police  judge  shall  issue  a  warrant  to  tlie  city.marshal  commanding 
said  marshal  to  seize  all  intoxicating  liquors  found  in,  at,  or  about  the  prem- 
ises described  in  the  complaint;  and,  if  there  be  any  intoxicating  liquors 
found  in,  at,  or  about  said  premises,  then  the  said  marshal  shall  arrest  the 
owner,  occupant,  or  keeper  of  the  place,  or  those  found  in  charge  thereof,  and 
bring  them  before  the  police  judge,  there  to  be  tried  upon  the  charge  of  be- 
ing the  keeper  or  keepers  of  the  place  where  such  liquors  were  unlawfully 
stored  or  kept;  and  upon  conviction  thereof  such  person  shall  be  fined  in  any 
sum  not  less  than  fifty  dollars  nor  more  than  one  hundred  dollars,  or  by  im- 
prisonment in  the  county  jail  or  city  prison  not  less  than  thirty  days  or  more 
than  three  months,  or  by  both  such  fine  and  imprisonment,  at  the  discretion 
of  the  police  judge."  It  is  clearly  within  the  power  of  cities  of  the  second 
class,  in  this  state,  to  make  the  unlawful  keeping  and  storing  of  intoxicating 
liquors  an  offense.  The  law  is  preventive,  as  well  as  remedial.  When  in- 
toxicating liquors  are  kept  for  unlawful  purposes,  it  may  be  declared  an  of- 
fense, and  made  punishable,  without  waiting  for  the  further  execution  of  the 
unlawful  objects  and  purposes  intended.  Tliis  ordinance  made  it  an  offense 
to  unlawfully  keep  and  store  intoxicating  liquors,  and  declared  the  keeper 
guilty  of  an  offense,  and  prescribed  his  punishment.  It  is  urged  that  it  is 
void  for  the  reason  it  authorizes  the  issuance  of  a  search-warrant  on  a  com- 
plaint describing  the  place,  and  does  not  require  tlie  description  of  the  prop- 
erty to  be  seized,  or  the  person  to  be  arrested.  The  ordinance  provides  that 
the  property  to  be  seized  must  be  intoxicating  liquors  unlawfully  kept  and 
stored,  and  the  complaint  must  so  describe  them;  not  specifically  describing 
them  by  name,  necessarily,  but  stating  that  they  are  intoxicating  liquors,  and 
are  stored  and  kept  unlawfully,  and  particularly  describing  the  place  where 
they  may  be.  But,  under  the  question  reserved  by  the  state  and  brought 
here»  we  can  only  consider  whether  the  ordinance  is  sufficient  to  authorize  the 
trial  of  the  keeper  of  the  place  where  such  liquors  are  stored.  The  defendant 
finds  fault  with  the  ordinance  because  it  fails  to  specify  when  a  complaint 
should  be  filed  charging  a  defendant  with  being  the  keeper  of  a  place  where 
intoxicating  liquors  are  unlawfully  kept  and  stored,  and  that  the  ordinance 
would  seem  to  imply  that  the  arrest  was  contingent  upon  the  fact  of  finding 
intoxicating  liquors  stored  upon  his  premises  for  unlawful  purposes.  Before 
he  could  be  tried,  however,  there  must  be  a  charge  made  against  him;  and 
this  is  provided  for  in  the  ordinance  itself,  which,  though  clumsily  drawn,  is 
sufficient  to  empower  the  police  judge  to  try  the  defendant  after  he  had  waived 
all  irregularities  of  his  arrest.  The  complaint  charged  the  keeper  with  being 
the  keeper  of  a  place  where  Intoxicating  liquors  were  unlawfully  kept  and 
stored.  It  was  in  writing,  definite,  explicit,  and  made  and  filed  with  the  po- 
lice judge  before  the  warrant  was  issued.  Upon  it  he  was  brought  before 
the  police  judge,  and  waived  whatever  irregularity  there  may  have  been  in 
bringing  him  there,  in  voluntarily  entering  into  a  recognizance  to  appear  before 
that  officer  upon  a  later  day.  He  was  there,  in  the  language  of  the  ordinance, 
"to  be  tried  upon  the  charge  of  being  the  keeper  of  the  place  where  intoxicat- 
ing liquors  were  unlawfully  kept  and  stored. "  He  had  his  day  in  court,  and 
ample  time  and  opportunity  given  him  to  meet  the  charge,  and  have  a  trial 
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upon  the  merits  and  facts.  He  should  have  been  held  for  trial.  It  was  erro«* 
to  disc))arge  him.  Therefore  we  recommend  that  the  cause  be  reversed  and 
remanded. 

Fkr  Oukiam.    It  is  so  ordered;  all  the  justices  concurring. 


(40  Kan.  258) 

State  v,  Gould. 
(Supreme  Cowrt  of  Kansas.    November  10,  t88S.) 

1.  Criminat/  Law— Information — Amendment. 

It  is  not  error  in  a  criminal  case  for  the  court  to  permit  a  slight  amendment  to  be 
made  to  the  veriflcatlon  of  the  information. 

2.  Same — Appeal — Review. 

In  a  criminal  case,  where  the  charge  is  sntQcient,  and  where  it  was  rnqnestion 
ably  established  on  the  trial,  and  not  denied,  that  the  defendant  was  guilty  of  the 
offense  charged  against  him,  unless  he  was  insane  at  the  time,  the  uiiiv  material 
questions  to  be  considered  on  appeal  to  the  supreme  court  are  such  as  relate  in  some 
manner  to  the  defendant's  sanity  or  insanity. 
8.  Same—Jurisdiction— Proceedings  to  Test  Sanity. 

Where  the  district  court  has  jurisdiction  of  a  criminal  case,  its  jurisdiction  to  try 
such  case  cannot  be  taken  away  by  the  commencement  of  proceedings  in  the  pro- 
bate court  for  the  purpose  of  having  the  question  determined  whether  the  defend- 
ant was  sane  or  insane. 

4.  Same— Ck)NDUOT  op  Triai/— Question  of  Insanity. 

In  a  criminal  case,  where  it  is  claimed  that  the  defendant  was  insane  at  the  time 
of  the  commission  of  the  alleged  offense,  and  still  insane,  the  question  of  the  de- 
fendant's sanity  or  insanity  may  be  tried  along  with  all  the  other  questions  in  the 
case. 

5.  Same— Continuance— Absence  op  Witness. 

Where  a  defendant  in  a  criminal  case  has  exercised  only  slight  dUigenoe  to  pro- 
cure the  attendance  of  a  witness  to  prove  an  unimportant  fact  relating  to  the  de- 
fendant's conduct  on  a  particular  day,  and  this  for  the  purpose  of  proving  alleged 
insanity ;  and  where  numerous  other  witnesses  could  easily  be  obtained  to  prove 
the  defendant's  conduct  for  many  years :  helA,  that  the  trial  court  did  not  err  in 
overruling  an  application  for  a  continuance  on  account  of  the  absence  of  such  wit- 
ness. 

6.  Jury — Challenge  for  Cause — Opinion  of  Jurors. 

Held^  that  the  trial  court  did  not  commit  material  error  under  the  circumstances 
of  the  case  in  overruling  the  defendant's  challenge  for  cause  of  certain  persons 
who  were  being  examined  upon  their  voir  dire  to  serve  as  jurors. 

7.  Criminal  Law— Expert  Testimony. 

Also  heldy  that  the  trial  court  did  not  err  in  admitting  the  testimony  of  certain 
physicians  and  surgeons. 
&  Same- New  Trial— Misconduct  of  Jury. 

Where  it  is  claimed  that  there  was  misconduct  on  the  part  of  one  or  more  Jurors, 
a  new  trial  should  not  be  granted  where  it  is  unquestionably  shown  that  such  sup- 
posed misconduct  did  not  prejudice  any  of  the  substantial  rights  of  the  defendant. 
{Syllabus  lyy  the  Court.) 

Appeal  from  district  court,  Osage  county;  R.  B.  Spilman,  Judge. 
Jim  8.  Callen,  for  appellant.    8.  B.  Bradford,  Atty.  Gen.,  and   H,  B. 
Hughbanks,  for  the  State. 

Yalknting,  J.  This  is  a  criminal  prosecution  for  murder  in  the  first  de- 
gree, wherein  the  defendant.  Frank  V.  Gould,  was  charged  with  shooting, 
killing,  and  murdering  his  wife,  Ella  M.  Gould,  on  March  28, 1887,  in  Osage 
county,  Kan.  The  defendant  was  tried  before  the  court  and  a  jury,  and  found 
guilty  of  murder  in  the  second  decree,  and  was  sentenced  to  imprisonment  in 
the  penitentiary  for  the  term  of  20  years.  It  appears  from  the  record  brought 
to  this  court  that  on  March  28,  1887,  the  defendant  shot  and  killed  his  wife; 
that  on  April  8,  1887,  he  had  a  preliminary  examination  with  reference 
thereto;  and  that  on  the  same  day  a  criminal  information  was  filed  against 
him  in  the  district  court  charging  him  with  the  aforesaid  killing,  and  with 
murder  in  the  first  degree.    The  court  was  then  in  session,  and  at  some  time 
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during  timt  term,  ana  un  the  application  of  the  defendant,  the  court  continued 
the  case  to  the  next  term  of  the  court,  to  be  held  in  June,  1887,  for  the  pur- 
pose of  enabling  the  defendant  to  prepare  for  trial.  On  April  12,  1887,  pro- 
ceedings were  commenced  in  the  probate  court  for  the  purpose  of  having  tiie 
question  determined  wliether  the  defendant  was  sane  or  insane;  and  on  May 
25,  18v57,  these  proceedings  resulted  in  a  verdict  by  a  jury  impant^led  in  that 
court  finding  that  the  defendant  was  insane.  Neither  the  county  attorney  nor 
any  public  prosecutor  had  anything  to  do  with  these  proceedings.  They  were 
evidently  instituted  for'  the  benefit  of  the  defendant.  Afterwards,  but  just 
when  is  not  shown,  the  aforesaid  verdict  was  set  aside  by  the  probate  court. 
The  June  term  of  the  district  court  commenced  on  June  2,  1887.  On  June 
23,  1887,  the  county  attorney,  with  leave  of  the  court,  amended  the  aforesaid 
information,  but  in  what  particular  is  not  shown,  but  probably  it  was  only  a 
slight  and  unimportant  amendment  of  the  verification.  On  the  same  day  the 
defendant  filed  a  plea  in  abatement,  to  which  plea  the  state  demurred,  and  the 
court  sustained  the  demurrer,  and  overruled  the  plea.  On  June  30, 1887,  the 
defendant  had  a  subjxena  issued  for  L.  £.  Finch,  wiio  was  a  resident  of  Osage 
county.  On  July  11,  1887,  the  defendant  moved  for  a  ctmtinuance  upon  llie 
ground  of  the  absence  of  Finch,  who  whs  then  in  the  Indian  country.  This 
application  for  a  continuance  was  overruled,  and  the  court  then  proceeded  to 
impanel  a  jury  to  try  tlie  case,  and  a  jury  whs  impaneled,  and  the  trial  pro- 
ceeded until  July  16,  1887,  when  the  jury  returned  a  verdict  finding  that  the 
delendant  was  guilty  of  murder  in  the  second  degree,  as  aforesaid.  The  de- 
fendant then  filed  a  motion  for  a  new  trial,  wliicli  motion  was  heard  by  the 
court  on  July  19.  1887,  and  overruled.  On  May  21,  1888,  the  defendant  ap- 
pealed to  this  court. 

We  think  that  tlie  information  in  this  case  was  amply  sufiicient,  and  was 
also  sufficiently  verified.  It  was  filed  by  Henry  B.  Hughbanks,  county  at- 
torney, and  was  twice  verified  by  him,  each  of  which  verifications  was  suffi- 
cient. The  one  made  on  June  23, 1887,  we  suppose  is  the  amendment  to  the 
information,  of  which  the  defendant  complains.  No  error  was  committed  in 
permitting  such  an  amendment.  Assuming  that  the  information  is  sutficient 
and  sufficiently  verified,  and  that  tlie  prosecution  was  in  all  respects  properly 
instituted  in  the  district  court,  then  the  only  substantial  questions  involved 
in  the  case  would  be  and  are,  under  the  unquestionable  facts  of  the  case,  such 
only  as  relate  to  the  defendant's  sanity  or  insanity.  That  the  defendant  shot 
and  killed  his  wife  as  charged  in  the  information,  and  in  so  doing  committed 
murder  in  at  least  the  second  degree,  unless  he  was  insane,  and  incapable  of 
committing  such  an  offense,  is  so  well  established  by  competent  ervidence,  and 
so  little  disputed,  and  indeed  not  disputed  at  all,  that  it  is  wholly  unnecessary 
for  ns  to  discuss  any  of  the  questions  present  d  in  this  case,  except  such  only 
as  relate  to  the  defendant's  sanity  or  insanity.  The  defendant  claims  that  he 
was  insane,  not  only  at  the  time  when  he  killed  his  wife,  but  also  before  and 
afterwards,  and  continuously  up  to  and  at  the  time  of  the  trial;  and  that  his 
sanity  was  of  such  a  cliaracter  that  he  was  not  capable  of  committing  the  of- 
fense of  murder,  or  indeed  any  other  offense.  We  shall  discuss  at  length  only 
such  of  the  questions  presented  to  this  court  as  are  connected  in  some  manner 
with  the  question  of  the  defendant's  sanity  or  insanity.  All  other  questions 
under  the  unquestionable  facts  of  this  case  are  wholly  immaterial  and  unim- 
portant. 

The  plea  in  abatement  was  rightfully  overruled.  The  plea,  in  Substance, 
was  that  the  question  as  to  whether  the  defendant  Wiis  sane  or  insane  was 
then  pending  in  the  probate  court.  But  the  district  court  obtained  jurisdic- 
tiun  of  the  case  before  any  attempt  was  made  to  give  the  probate  court  juris- 
diction, and  the  district  court  w^as  not  bound  to  surrender  its  jurisdiction  to 
the  probate  court.  It  had  the  right  to  retain  its  jurisdiction,  and  to  put  the- 
defendant  upon  trial  with  respect  to  the  question  of  sanity  or  insanity,  as  ^ell 
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as  wllh  respect  tx)  all  the  other  questions  involved  in  the  case.  Also  the  ver- 
dict rendered  in  the  probate  court,  finding  the  defendant  to  be  insane,  had,  at 
the  time  of  the  filing  and  the  hearing  of  this  plea  in  abatement,  been  set  aside 
by  the  probate  court.  The  practice  has  been  well  established  in  this  state  that 
the  question  of  sanity  or  insanity  in  a  criminal  case,  where  it  is  claimed  that 
the  defendant  was  insane  at  the  time  of  the  commission  of  the  alleged  offense, 
may  be  tried  ahmg  with  all  the  other  questions  in  the  case.  Among  other 
castas  see  the  following:  State  v.  Cratrfordf  11  Kan.  32;  SttUe  v.  MahVf  25 
Kan.  182;  State  v.  Nixon,  32  Kan.  206,  4  Pac.  Uep.  159;  State  v.  Mor/n'y,  87 
Kan.  369,  15  Pac.  Rep.  282;  State  v.  Yarborough,  39  Kan.  597,  598,  18  Pac. 
Rep.  474.  Where  the  supposed  insanity  occurs  subsequently  to  the  commis- 
sion of  the  alleged  offense,  probably  a  different  practice  should  govern ;  and 
even  where  the  insanity,  claimed  to  have  existed  at  the  time  of  the  commis- 
sion of  the  alleged  offense,  is  claimed  to  still  exist  at  the  time  of  the  trial,  the 
court  might  perhaps,  in  its  discretion,  adopt  some  other  practice  than  that  of 
trying  all  the  questions  at  one  and  the  same  time.  AVe  think,  however,  no 
error  was  committed  in  this  case  because  of  the  court's  trying  the  ease  as  it  did. 
It  is  claimed  by  the  defendant  that  the  court  below  erred  in  overruling  his 
application  for  a  continuance,  made  on  July  11, 1887.  Prior  to  filing  this  ap- 
plication he  had  interposed  various  other  dilatory  matters,  and  had  exercised 
but  very  little  dil  gence  to  be  ready  for  trial.  At  the  April  term  of  the  court 
the  case  was  continued  by  tbe  court,  at  his  instance,  to  the  June  term,  for  the 
purpose  that  he  might  prepare  for  trial;  but  it  does  not  appear  that  he  made 
any  preparation  therefor  prior  to  the  time  when  the  June  term  commenced. 
At  the  June  term  of  the  court,  and  on  June  22,  1887,  he  filed  another  appli- 
cation for  a  continuance,  but  this  application  was  overruled,  and  the  case  was 
set  for  trial  on  July  11,  1887.  On  June  23,  1887,  the  defendant  moved  to 
qusish  the  information,  but  this  motion  was  overruled.  On  the  same  day  he 
filed  his  plea  in  abatement,  which  was  overruled  as  aforesaid.  On  the  same 
day  he  asked  to  have  the  case  transferred  to  some  other  county  for  trial,  but 
this  was  refused.  On  June  30, 1887,  he  had  a  subpoena  issued  for  L.  £.  Finch, 
who  was  a  resident  of  Osage  county,  but  who  was  then  absent  from  the  slate. 
When  July  11th  arrived,  and  at  which  time  the  case  had  been  set  for  trial, 
and  was  then  called  for  trial,  the  defendant  again  moved  for  a  continuance, 
and  at  this  time  for  the  purpose  of  procuring  the  te.stimony  of  L.  £.  Finch. 
The  testimony  of  Finch,  which  the  defendant  desired  to  procure,  was  very 
unimportant.  It  was  for  the  purpose  of  proving  or  tending  to  prove  the  in- 
sanity of  the  defendant.  And  it  was  simply  a  statement  of  what  the  defend- 
ant said  and  did  in  the  presence  of  Finch  in  Kansas  City,  Mo.,  on  a  certain 
day  in  June,  1886,  more  than  one  year  before  the  trial,  and  nearly  one  year 
before  the  homicide  was  committed.  Now,  with  the  abundance  of  witnesses 
which  the  defendant  could  easily  have  procured  to  testify  with  regard  to  his  con- 
duct at  any  time  and  at  all  times  prior  to  the  trial,  and  prior  and  subsequent  to 
the  homicide,  even  for  years  prior  thereto,  the  single  unimportant  fact  which 
the  defendant  could  have  proved  by  Finch  was  certainly  of  but  very  little  im- 
portance in  the  case,  and  we  cannot  say  that  the  court  below  erred  in  refusing 
to  grant  the  continuance  for  the  purpose  of  procuring  Finch's  testimony;  and 
especially  we  cannot  say  so  when  the  defendant  had  exercised  so  little  dili- 
gence to  procure  such  testimony.  And  further,  a  large  number  of  witnesses 
did  testify  in  the  case  on  behalf  of  the  defendant  with  regard  to  his  conduct 
at  various  times  for  many  years  prior  to  the  homicide  in  question.  His  mother 
also  testified  in  the  case.  He  was  then  between  33  and  34  years  of  age,  had 
been  married  about  8  years  and  had  3  children.  After  this  application  for  a 
continuance  was  overruled,  the  defendant  asked  for  further  time  in  which  to 
amend  such  application,  but  without  stating  how  or  in  what  particular  he  de- 
sired to  make  the  amendment.  This  application  fur  further  time  was  refused. 
No  error  was  committed  in  this  respect. 
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The  defendant  claims  that  the  court  below  erred  in  overruling  bis  challenge 
for  cause  of  the  persons,  Naylor,  Woodward,  Judd,  and  Smith,  to  serve  as 
jurors  in  the  case.  These  persons  were  examined  upon  their  voir  dirCf  and 
it  was  shown  that  each  of  them  bad  a  slight  and  indefinite  opinion,  obtained 
from  newspapers  or  rumors,  that  the  defendant  had  shot  and  killed  his  wife; 
but  it  is  not  shown  that  any  one  of  them  had  any  opinion  of  any  kind  with 
respect  to  the  defendant's  sanity  or  insanity ;  and  afterwards  each  of  them 
was  challenged  peremptorily,  and  no  one  of  them  served  as  a  juror  in  the  case. 
It  may  be  that  the  court  below  erred  in  overruling  the  defendant's  challenge 
for  cause.  City  o/Salina  v.  Trosper,  27  Kan.  544;  State  v.  Miller,  29  Kan. 
44.  But  still,  as  it  is  not  shown  that  these  persons  had  any  opinion  witii  re- 
gard to  the  defendant's  sanity  or  insanity,  which  was  really  the  only  contro- 
verted question  in  the  case,  the  error  of  the  court,  if  any  was  committed,  was 
wholly  immaterial.  State  v.  Welbf,  28  Kan.  321.  And  we  think  the  error  was 
also  rendered  immaterial  for  the  reason  stated  in  the  following  cases:  Mor- 
ton  V.  State,  1  Kan.  468.  473;  State  v.  Furbeck,  29  Kan.  532. 

The  defendant  also  claims  that  the  court  below  erred  in  permitting  the  ex- 
pert testimony  of  certain  physicians  and  surgeons,  to-wit,  Drs.  Schenck,  Artz, 
Caizer,  and  Ix)ngley,  to  be  given  to  the  jury,  and  this  because  they  had  not 
heard  all  the  testimony.  With  respect,  liowever,  to  Dr.  Schenck,  he,  in  an- 
swer to  the  question,  "Were  you  present  during  all  tlie  testimony?"  answered. 
"All,  I  believe."  Besides,  no  objection  for  the  reason  that  he  did  not  hear  all 
the  testimony  was  made  to  his  testimony  in  the  court  below.  With  respect  to 
Dr.  Artz,  he,  in  answer  to  the  question,  "You  have  heard  the  testimony  here 
with  regard  to  the  condition  of  the  mind  of  this  defendant?"  answered,  "Yes, 
sir."  Witli  respect  to  Dr.  Caizer,  he  gave  his  opinion  from  his  ow^n  personal 
knowledge,  and  not  from  the  testimony  heard  in  the  case.  With  respect  to 
Dr.  I/ongley,  he  heard  nearly  all  the  testimony  in  the  c>ise;  substantially  all, 
except  that  of  Mrs.  liulison  and  Mr.  Sutton,  and  their  testimony  was  given 
on  behalf  of  the  state,  and  was  not  favorable  to  the  defendant.  Besides,  be 
did  not  pretend  to  give  an  opinion  upon  the  whole  of  the  testimony  in  the  case, 
but  only  upon  so  much  of  the  same  as  he  had  heard.  And  further,  the  court 
gave  to  the  jury  the  correct  rule  of  law  upon  this  subject,  and  his  testimony 
was  excluded.  The  court  stated  to  the  jury  upon  this  subject  as  follows:  "I 
will  say  to  you,  gentlemen  of  the  jury,  that  so  far  as  the  testimony  of  Dr. 
Longley  goes  in  regard  to  this  question  that  was  asked  him  as  an  expert,  you 
may  disregard  it.  The  fact  that  he  has  not  heard  all  the  testimony  on  the  sub- 
ject itself  would  be  sufficient  to  warrant  me  in  withdrawing  it  from  your  con- 
sideration." We  think  no  material  error  was  committed  in  admitting  expert 
testimony. 

With  respect  to  the  supposed  misconduct  of  two  of  the  jurors,  we  think  It 
can  be  said  with  certainty  that  it  was  unquestionably  shown  that  it  did  not 
prejudice  any  of  the  substantial  rights  of  the  defendant.  And,  if  it  was  mis- 
conduct at  all,  it  was  certainly  very  slight.  Certainly  a  new  trial  should  not 
have  been  granted  for  this  supposed  misconduct.  The  judgment  of  the  court 
below  will  be  affirmed.    All  the  justices  concurring. 


(40  Kan.  311) 

State  t>.  Fry. 
(Supreme  Court  of  Kansas.    November  10, 1888.) 

1.  Exceptions,  Bill  of— Signing  and  Filing. 

A  bill  of  exceptions,  properly  allowed,  sig-ned,  and  filed,  and  ordered  to  be  made 
a  part  of  the  record,  is  not  void  because  the  clerk  fails  to  make  a  journal  enti7 
thereof. 

2.  Criminal  Law— Accessory— Aiding  Offender  to  Escape. 

Section  288  of  the  act  relating  to  crimes  and  punishments,  and  concerning  aid 
given  to  offenders  to  enable  them  to  escape  punishment,  discussed. 
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8.  Same— Evidence. 

The  evidence  discussed,  and  Tield  to  be  insufficient. 
(Syllalnia  hy  the  Cov/rt,) 

Appeal  from  district  court,  Crawford  county;  George  Chandler,  Judge. 
2>.  B.  Van  Syckle,  for  appellant.    S.  B.  Bradford^  Atty.  Gen.,  and  Bd, 
Van  Qundyt  for  the  State. 

Valentine,  J.  This  is  a  criminal  prosecution  upon  an  indictment  in 
which  it  is  alleged  that  the  defendant,  Hugh  H.  Fry,  gave  aid  to  C.  C.  Parker, 
for  the  purpose  that  Parker  might  avoid  a  criminal  prosecution.  The  defend- 
ant was  convicted  and  sentenced,  and  he  now  appeals  to  this  court.  The 
counsel  for  the  state  urge  that  this  court  cannot  enter  into  any  examination  of 
the  merits  of  the  case,  for  the  reason  that  that  portion  of  the  record  brought 
to  this  court  which  purports  to  be  a  bill  of  exceptions  is  not  a  bill  of  excep- 
tions; and  this  they  urge  for  the  alleged  reason  that  the  supposed  bill  of  ex- 
ceptions was  not  allowed  by  the  court,  or  made  a  part  of  the  record,  but  was 
a  mere  chambers  order.  Now,  this  bill  of  exceptions  purports  in  every  respect 
to  be  a  bill  of  exceptions,  and  at  its  close  the  following  language  is  found: 
"Wherefore  the  said  defendant  presents  this,  his  bill  of  exceptions,  to  the 
court,  and  prays  the  court  to  allow,  sign,  and  seal  the  same,  and  make  it  a  part 
of  the  record  in  this  case.  And  the  court  on  this  2l3t  day  of  April,  1888,  hav- 
ing the  above  bill  of  exceptions  presented,  and  having  examined  the  same, 
finds  the  same  to  be  a  true  and  correct  bill  of  exceptions  in  the  above-entitled 
cause,  hereby  allows,  signs,  and  orders  the  same  to  be  placed  on  file  with  the 
pleadings  m  said  cause,  and  the  same  is  hereby  made  a  part  of  the  record  in 
this  case."  This  bill  of  exceptions  is  signed  by  the  judge  of  the  court,  and 
filed  by  the  clerk;  and  it  purports  to  be  the  action  .of  the  court,  and  not 
merely  that  of  the  judge  at  chambers.  The  only  thing  lacking  to  make  this 
bill  of  exceptions  perfect  in  every  respect  is  a  journal  entry  by  the  clerk  show- 
ing that  the  bill  of  exceptions  was  allowed  by  the  court,  and  made  a  part  of 
the  record.  Bat  we  do  not  think  that  this  failure  on  the  part  of  the  clerk  de- 
stroys the  validity  of  the  bill  of  exceptions.  See  Crim.  Code,  §  219;  Civil 
Code,  §§  299-803;  Williams  v.  Hersey,  17  Kan.  18.  We  think  the  bill  of  ex- 
ceptions is  sufficient.  We  shall  now  proceed  to  the  consideration  of  the  merits 
of  the  case. 

The  principal  facts  of  this  case,  briefly  stated,  are  substantially  as  follows: 
On  October  14,  1886,  Dr.  C.  C.  Parker's  residence  was  at  Yates  Center,  Wood- 
son county,  Kan.,  but  he  owned  a  drug-store  and  had  an  office  at  Parlington, 
in  Crawford  county,  Kan.  The  defendant,  Hugh  H.  Fry,  with  his  family, 
resided  on  a  farm  about  three  miles  west  of  Farlington,  and  about  seven  or 
eight  miles  north  of  Girard.  Henry  G.  Brown,  with  his  family,  including  his 
daughter,  Sarah  R.  Brown,  resided  about  a  quarter  of  a  mile  west  of  Fry^s, 
on  a  fiU'm  belonging  to  a  man  by  the  name  of  Hetherington.  He  had  formerly 
resided  on  Fry's  farm.  On  that  day,  October  14,  1887,  and  just  before  sun- 
down, Sarah  B.  Brown,  with  the  consent  of  her  parents,  started  from  her 
home  and  from  Fry's,  to  take  an  all-night*s  ride  in  the  direction  of  Independ- 
ence, Montgomery  county,  Kan.,  with  Dr.  Parker,  in  a  buggy  drawn  by  two 
horses.  She  was  then  14  years  and  10  months  old.  They  passed  through 
Brazilton,  in  Crawford  county,  and  some  distance  beyond,  and  near  to  the 
county  line  between  Crawford  and  Neosho  counties,  when  Dr.  Parker  stopped 
to  feed  his  horses.  It  was  then  dark.  He  removed  the  horses  from  the 
buggy,  fed  them,  and  then  returned  to  the  buggy,  where  Sarah  li.  Brown 
still  remained.  They  then  had  sexual  intercourse.  No  force  was  used,  and 
nothing  done  that  would  render  such  intercourse  rape  at  common  law,  or  un- 
der the  statutes  as  they  existed  prior  to  June  20,  1887.  But  it  wi»  ra>)e, 
however,  under  section  31  of  the  act  relating  to  crimes  and  punishments,  as 
that  section  was  amended  by  chapter  150  of  the  Laws  of  1887;  for  the  girl  at 
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that  time  was  under  18  years  of  age,  and  was  therefore  not  capable,  under  the 
statute,  of  giving  her  consent.  Immediately  afterwards  Dr.  Parker  hitched 
the  horses  to  the  buggy,  and  they  then  passed  on  through  other  towns,  among 
whicti,  as  the  girl  thiuks,  were  Parsons  and  Cherry  ville.  At  Cherry  ville  they 
stopped  for  sometime.  They  then  passed  on  to  Independence,  arriving  there 
about  noon  on  October  15,  1887,  when  they  separated,  Sarah  R.  Brown  going 
by  railroad  to  Yates  Center,  where  she  expected  to  stay,  and  did  stay  for  some 
time,  at  Dr.  Parker's  house,  and  with  his  wife,  Mrs.  Parker.  Dr.  Parker  re- 
turned to  FarUngton.  Sarah  li.  Brown  afterwards  returned  to  her  fatlier*s 
home.  She  says  she  returned  about  December  16,  1887,  but  from  the  other 
evidence  she  must  have  returned  sooner.  She  was  certainly  at  home  on  De- 
cember 15,  1887  She  says  she  never  told  any  one  anything  concerning  her 
sexual  intercourse  with  Dr.  Parker  until  she  told  her  mother,  and  that  she 
did  not  tell  her  mother  until  she  had  been  at  home  about  a  month.  Probably 
she  told  her  mother  sooner,  for  she  told  her  mother  on  December  16,  1887. 
She  did  not  tell  her  mother,  however,  until  after  her  mother  had  ascertained  that 
her  monthly  courses  had  ceased,  and  until  her  mother  had  become .  uneasy 
about  it,  and  had  questioned  her  closely  as  to  whether  or  not  she  had  not  been 
with  some  man.  She  then  told  her  mother  that  she  had  been  with  Dr.  Parker. 
The  day  previous  to  this,  however,  she,  with  her  father  and  mother,  visited 
Dr.  Parker's  office  for  the  purpose  of  obtaining  from  him  some  medicine  to 
start  her  courses,  which  medicine  they  obtained.  Dr.  Parker  at  the  time,  but 
probably  in  the  absence  of  her  father  and  mother,  and  while  she  was  alone 
with  him,  desired  to  make  an  examination  of  her,  bat  she  refused  to  permit 
him  to  do  so.  In  a  short  time  after  this,  as  she  testified,  she  **came  around 
all  riglit."  As  before  stated,  she  told  her  mother  on  December  16,  1887, 
which  was  the  next  day  after  they  had  been  at  Dr.  Parker's  office,  of  what  had 
occurred  between  her  and  Dr.  Parker  during  their  night's  ride  in  October. 
Her  father  was  away  from  home  at  the  time.  That  morning  he  had  taken  a 
load  of  corn  for  Fry  to  Girard.  He  returned  just  after  noon.  On  his  way 
home  he  saw  Dr.  Parker's  team  at  John  Doctor's.  When  he  returned  home 
the  girl's  mother  told  him  what  the  girl  had  told  her.  According  to  the  tes- 
timony of  Andrew  W.  Fry,  who  was  near  by  at  the  time,  the  girl's  father 
then  made  threats  of  killing  Dr.  Parker.  The  girl's  father,  however,  denies 
this,  or  partially  denies  it.  On  the  same  day,  and  in  the  afternoon  of  that 
day,  the  girl's  father.  Brown,  went  to  the  defendant  Fry's  house,  and  com- 
municate to  Fry  what  had  occurred  between  Dr.  Parker  and  his  daughter. 
Fry  and  his  wife  testified  that  Brown  at  that  time  made  threats  of  personal 
violence  to  Dr.  Parker,  but  Brown  denied,  or  partially  denied,  the  same,  and 
testified  that  he  said  that  he  "could,"  and  not  that  he  "would,"  "cut  his  [Dr. 

Parker's]  d d  heart  out,  as  easy  as  I  [Brown]  could  stick  a  hog  for  meat." 

At  the  same  time,  and  before  that  time.  Fry  and  his  wife  were  sureties  on 
certain  notes  for  Dr.  Parker,  to  the  amount  of  three  or  four  hundred  dollars, 
and  Parker  also  owed  Mrs.  Fry  for  money  loaned  by  her  to  him.  Indeed,  up 
to  this  time,  the  Frys  and  Dr.  Parker  had  been  intimate  friends.  These  busi- 
ness matters  were  spoken  of  at  this  time  between  Brown  and  Fry,  but  as  to 
just  what  was  said  about  them  there  is  a  conflict  in  the  evidence.  Brown 
testified  that  he  said  to  Fry  oh  this  subject  as  follows:  "I  says,  I  am  sorry 
for  you,  and  my  opinion  is,  the  best  thing  you  can  do  is  to  go  and  notify  the 
parties  you  are  owing  it  to  you  will  not  stand  good  for  Parker  another  min- 
ute." Fry  testified  that  Brown  told  him  to  go  to  Farlington,  and  see  Dr. 
Parker,  and  get  his  name  off  the  notes.  Brown  testified  that  he  had  intended 
to  go  on  to  Farlington  that  afternoon,  but  that  he  changed  his  mind  at  the 
suggestion  of  Fry,  and  went  to  Girard.  He  went  to  Girard  for  the  purpose, 
as  he  states,  and  as  he  states  he  told  Fry,  of  getting  a  warrant  for  Dr.  Parker, 
but  he  did  not  get  it  that  day,  inferably,  from  what  he  states,  for  the  reason 
that  it  was  not  then  sufficiently  known  whether  the  supposed  offense  of  Dr. 
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Parker  was  eoromitted  in  Crawford  county  or  in  some  other  county.  As 
Brown  returned  from  Girard  on  that  day,  or  rather  evening,  he  again  stopped 
at  Fry's,  and  had  further  conversation  with  Fry.  On  the  next  day,  December 
17,  1887,  in  the  morning.  Brown,  again  went  to  Girard,  taking  with  him  at 
that  time  his  wife  and  daughter,  Sarah  R.  Brown,  and  two  small  children. 
On  his  way  be  again  stopped  at  Fry's,  and  had  some  conversation  with  Fry. 
On  the  same  day,  and  soon  afterwards,  Fry  started  to  go  to  Girard,  taking 
with  him  his  wife,  Clarinda  Fry,  and  Miss  Clemie  Mifchael,  the  school  teacher 
for  that  district,  wlio  was  then  making  her  home  at  Fry's.  He  went  about 
three  miles  out  of  his  wky  for  the  purpose  of  also  going  to  Farlington .  When  he 
arrived  at  Farlington  he  went  into  Dr.  Parker's  oflSce,  leaving  the  two  women 
in  the  wagon.  Dr.  Parker  was  in  his  office  at  the  time.  Fry  soon  called  for 
Mrs.  Fry,  and  she  also  went  into  Dr.  Parker's  office,  leaving  Miss  Michael  alone 
in  the  wagon.  They  remained  in  the  office  a  few  minutes,  and  then  returned 
to  the  wagon,  and  then  left  Farlington,  and  went  on  to  Girard.  What  was 
said  during  the  time  by  Fry  or  his  wife  or  Dr.  Parker  is  not  shown  by  any 
evidence  in  the  case  except  that  of  Fry  and  his  wife.  They  stated  that  noth- 
ing was  said  with  regard  to  the  transaction  had  between  Dr.  Parker  and  Sarah 
B.  Brx)wn,  or  with  reference  to  any  prosecution  or  warrant,  and  that  nothing 
was  said  with  respect  to  any  matters  except  tlie  debts  owing  by  Dr.  Parker, 
and  for  wlvich  they  were  surety;  and  that  their  only  object  in  visiting  Parker 
was  to  obtain  better  or  other  security  with  reference  to  such  debts.  After- 
wards other  security  was  furnished  to  them,  but  none  at  that  time.  In  about 
half  an  hour  or  an  hour  after  tliey  had  left  Farlington,  which  was  about  9 
or  10  o'clock  in  the  morning.  Dr.  Parker  had  his  team  hitched  up  to  his 
buggy,  and  got  into  his  buggy,  taking  with  him  his  clerk,  W.  M.  Jones,  and 
went  south  in  the  direction  of  Girard  and  of  Pittsburg,  stating  that  he  was 
going  to  Pittsburg,  and  then  to  Yates  Center.  He  had  previously,  on  that  day 
and  the  day  before,  stated  that  he  was  going  away  on  that  day,  to  be  gone  a 
few  days,  and  that  he  was  going  to  Yates  Center.  He  passed  within  a  half 
mile  or  a  mile  of  Girard,  where  his  clerk  got  out  of  the  buggy,  and  walked  to 
Girard.  Where  Dr.  Parker  then  went  is  not  shown  by  the  record.  He  has 
not,  however,  been  seen  since  that  time  in  Crawford  county.  He,  however, 
sent  additional  security  to  Fry,  dated  as  of  that  date.  In  the  evening  of  that 
same  day  a  warrant  was  issued  for  the  arrest  of  Dr.  Parker  upon  the  charge 
of  committing  a  rape  on  Sarah  B.  Brown,  but  it  is  not  shown  that  he  has  ever 
been  arrested  upon  it.  On  January  18,  1888,  the  grand  jury  of  Crawford 
county  returned  an  indictment  against  Fry,  charging  that  he  '*did  give  to 
said  0.  C.  Parker  aid  and  information  that  a  warrant  was  about  to  be  issued 
for  his  (said  Parker's)  arrest  on  said  charge,  with  the  intent  and  in  order  to 
aid  the  said  C.  C.  Parker  that  he  (said  Parker)  might  escape  and  avoid  arrest, 
trial,  and  conviction  therefor,  contrary  to  the  statute  in  such  case  made  and 
provided,  and  against  the  peace  and  dignity  of  the  state  of  Kansas."  Upon 
this  charge  Fry  was  tried  and  convicted.  He  was  tried  before  the  court  and 
a  jury  in  April,  1888,  and  sentenced  on  April  20,  1888,  to  imprisonment  in 
tlie  penitentiary  for  the  term  of  one  year;  and  from  this  sentence  he  now  ap- 
peals to  this  court. 

If  the  evidence  in  this  case  is  sufficient  to  send  a  man  to  the  penitentiary, 
then  no  man's  liberty  is  safe.  But  before  commenting  upon  the  evidence 
we  will  consider  some  preliminary  matters.  The  statute  upon  which  this 
prosecution  is  based  reads  as  follows:  '*Sec.  288.  Every  person  who  shall 
be  convicted  of  having  concealed  any  offender  after  the  commission  of  any 
felony,  or  of  having  given  to  such  offender  any  other  aid,  knowing  that  he  has 
committed  a  felony,  with  the  intent  and  in  order  that  he  may  escape  or  avoid 
arrest,  trial,  conviction,  or  punishment,  and  no  other,  shall  be  deemed  an  ac- 
cessory after  the  fact,  and,  upon  conviction,  shall  be  punished  by  confine- 
ment and  bard  labor  not  exceeding  live  years,  or  in  the  county  jail  not  ex^ 
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ceeding  one  year  nor  less  than  six  months,  or  by  6ne  not  less  than  four  hun- 
dred dollars,  or  by  both  a  fine  not  less  than  one  hundred  dollars  and  impris- 
onment in  a  county  jail  not  less  than  three  months."     Comp.  Laws  1885, 
c.  31,  §  288.    It  is  not  claimed  that  the  defendant  in  this  case.  Fry,  ever 
"concealed"  the  offender,  Parker,  but  it  is  claimed  only  that  he  gave  to  such 
offender  "other  aid."    And  this  "other  aid"  claimed  to  have  been  given  was 
merely  information  claimed  to  have  been  given  by  Fry  to  Parker  that  a  war- 
rant was  about  to  be  issued  for  Parker's  arrest.     This  "other  aid"  was  mere 
words.    Now,  can  words  alone  constitute  the  "other  aid"  contemplated  by 
the  statute?    Or  should  such  "other  aid"  be  something  of  a  more  substantial 
character,  like  the  furnishing  of  personal  help;  or  the  furnishing  of  a  horse 
or  a  horse  and  buggy,  or  some  other  means  of  transportation  or  escape;  or 
the  furnishing  of  a  key  or  some  other  instrument  with  which  to  unlock  doors, 
or  to  remove  or  overcome  other  barriers;  or  the  furnishing  of  a  room  or  a 
cellar  or  some  other  place  in  which  to  hide?    It  has  been  held  in  other  states 
that  mere  words  cannot  constitute  the  kind  of  aid  contemplated  by  certain 
statutes  of  such  states.     Wiley  v.  McRee,  2  Jones,  (N.  C.)  349;  Hughes  v. 
State,  6  Ark.  131.     Besides,  the  statutes  of  this  state,  with  reference  to  ac- 
cessories before  the  fact,  still  make  any  person  who  "counsels,  aids,  or  abets" 
in  the  commission  of  any  offense,  not  only  liable  as  an  accessory  before  the 
fact,  but  they  also  provide  that  he  may  be  charged,  tried,  and  convicted  in 
the  same  manner  as  if  he  were  a  principal.     Grim.  Code,  §  115.     But  our 
statutes  with  reference  to  accessories  after  the  fact,  unlike  our  statutes  with 
reference  to  accessories  before  the  fact,  do  not  use  the  word  "counsels"  or 
"abets;"  nor  do  they  make  any  person  liable  as  an  accessory  after  the  fact 
unless  he  conceals  the  principal  offender,  or  gives  to  him  some  "other  aid." 
Crimes  and  Punishments  Act,  g  288,  above  quoted.     These  statutes  concern- 
ing accessories  after  the  fact  do  not  use  the  word  "counsels,"  or  "abets,"  or 
any  other  word  less  strong  than  the  word  "conceal"  or  "aid."     An  accessory 
after  the  fact  may,  however,  be  charged,  tried,  and  punished,  though  the 
principal  be  neither  charged  nor  tried.     Crira.  Code,  §  116.     The  question, 
however,  as  to  whether  the  words  "other  aid."  as  used  in  the  statute  above 
quoted,  require  more  than  mere  words  or  not,  we  shall  not  now  decide,  but 
shall  assume  that  mere  words  are  sufficient,  if  the  other  elements  of  tlie  of- 
fense, as  contemplated  by  the  statute,  are  sufficiently  set  forth  and  shown. 
And  upon  tliis  assumption,  was  it  shown  that  the  defendant  is  guilty  of  the 
offense  charged  against  him?     There  was  no  evidence  introduced  in  this  case 
that  showed  that  Fry  ever  used  words  before  or  after  the  time  when  Parker 
left  Crawford  county  that  would  make  Fry  liable.     There  is  no  evidence  that 
Fr3'  ever  stated  to  any  person  before  or  after*  that  time  that  Parker  was 
guilty  of  any  offense,  or  that  any  prosecution  would  ever  be  commenced 
against  him,  or  that  any  warrant  would  ever  be  issued  for  him,  or  that  any 
attempt  would  ever  be  made  to  arrest  him.    We  shall  assume  in  this  case  that 
Parker  committed  the  offense  of  rape,  charged  against  him,  as  such  offense  is 
defined  by  section  31  of  the  act  relating  to  crimes  and  punishments,  as 
amended  by  chapter  150  of  the  Laws  of  1887.     We  shall  also  assume  that  he 
absconded  from  Crawford  county  on  or  about  December  17,  1887.  for  fear  of 
being  arrested  for  that  offense.    But  why  did  he  abscond  at  that  time?     Was 
it  because  of  any  words  which  Fry  used  in  his  presence,  or  was  it  from  some 
other  cause?    Parker  knew  that  he  had  committed  the  (^ffense.     And  prob- 
ably, from  the  evidence  in  the  case,  he  believed,  on  the  day  on  which  he  ab- 
sconded, and  for  two  days  prior  thereto,  that  the  girl  was  pregnant.     He  knew 
that  tlie  girl's  courses  had  stopped.     Also  on  the  morning  after  Brown  and 
his  wife  and  daughter  had  been  at  Parker's  office,  and  after  Parker  had  as- 
certained that  the  girl's  courses  had  stopped,  and  on  the  morning  of  the  day 
before  Parker  absconded,  Brown  went  to  Girard,  and  Brown  saw  Parker's 
team  at  John  Doctor's  house,  and  probably  Parker  saw  Brown.    Brown  also 
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in  the  afternoon  of  that  day  went  to  Girard,  as  be  states,  for  a  warrant  to 
arrest  Parker,  and  he  probably  communicated  the  fact  of  Parker*s  offense  to 
several  persons,  and  they  to  others ;  and  probably,  also.  Brown  made  many 
threats.  Parker  possibly  knew  of  this.  But  when  did  Parker  form  the  in- 
tention to  abscond  ?  On  the  day  before  he  absconded  he  was  out  riding,  and 
probably  knew,  as  before  stated,  that  Brown  had  been  to  Girai*d.  He  was 
at  John  Doctor's,  and,  as  before  stated,  Brown  saw  Parker*s  team  there,  and 
probably  Parker  saw  Brown,  and  Parker  at  that  time  stated  to  Mrs.  Doctor 
that  he  expected  to  go  away  the  next  day.  Did  he  then  have  the  intention  of 
absconding,  or  did  he  form  the  intention  of  absconding  on  the  next  day,  the 
day  on  which  he  did  abscond?  And  if  he  formed  the  intention  on  this  last- 
mentioned  day,  then,  at  what  time  of  the  day  V  It  is  said  that  on  the  morn- 
ing of  that  day,  and  after  he  had  seen  Fry,  he  acted  hurriedly  and  excitedly., 
and  very  soon  afterwards  left  Farlington.  But  may  he  not  have  had  some 
other  reason  for  so  acting,  if  he  did  so  act?  And  when  he  left  Farlington 
he  went  towards  Girard,  the  place  where  the  warrant  was  to  be  procured,  and 
not  in  the  opposite  direction;  and  all  this  was  in  broad  daylight.  May  he 
not  on  the  day  on  which  he  absconded  have  met  some  person  near  Girard 
who  communicated  to  him  what  was  transpiring,  and  may  he  not  then  have 
formed  his  intention  of  absconding?  Or  did  he,  even  at  any  time  during 
that  day,  form  such  intention?  May  he  not  on  the  next  day,  or  some  other 
day  afterwards,  have  formed  such  intention? 

But  passing  over  all  these  matters  as  of  but  little  consequence,  and  suppos- 
ing that  Fry  may  have  said  something  on  the  day  that  he  was  at  Parker's  of- 
fice that  caused  Parker  to  abscond,  still,  is  Fry  guilty?  As  before  staled, 
there  is  no  evidence  that  Fry  ever  communicated  a  word  to  Parker  or  to  any 
one  else  that  would  render  Fry  in  the  least  guilty;  and  Fry  testified  on  the 
trial  that  he  did  not  so  communicate  any  such  thing;  and  Fry's  evidence  in 
this  respect  is  uncontradicted.  The  fact  that  Fry  wanted  additional  security 
may,  with  the  other  facts  of  which  Parker. had  knowledge,  have.given  Parker 
the  alarm,  and  may  have  caused  Parker  to  leave  the  county;  but  that  would 
not  render  Fry  guilty  of  any  offense.  Suppose  that  when  Fry  went  into  Par- 
ker's office  Fry  had  even  stated  to  Parker  that  he  (Parker)  was  about  to  get  into 
trouble,  or  that  a  criminal  prosecution  was  about  to  be  commenced  against 
him,  or  that  a  criminal  warrant  was  about  to  be  issued  for  him,  or  that  he 
was  about  to  be  arrested,  would  even  that  have  made  Fry  guilty  of  any  of- 
fense unless  Fry  intended  at  the  time  to  thereby  enable  Parker  to  escape?  If 
Fry  went  to  Parker's  otnce,  and  to  see  Parker,  only  for  the  purpose  of  obtain- 
ing additional  security  on  the  notes  on  which  Fry  and  his  wife  were  surety, 
and  only  incidentally  and  in  connection  with  his  business  communicated  this 
other  matter  to  Parker,  then  Fry  would  certainly  not  be  guilty  of  any  offense. 
If  Fry  had  gone  into  Parker's  office  for  any  legitimate  object,  and  in  accom- 
plishing that  object  had  incidentally  stated  to  Parker  that  a  warrant  was 
about  to  be  issued  for  his  arrest,  but  without  any  intention  of  enabling  Parker 
to  escape,  that  would  not  render  Fry  guilty,  even  if  Parker,  because  of  such 
information,  had  accomplished  his  escape.  To  constitute  this  offense  there 
must  always  be  a  guilty  intent.  The  statute  itself  upon  which  this  prosecu- 
tion is  based  says  that  the  aid  must  be  given  "with  the  intent  and  in  order 
that  he  [the  principal  offender]  may  escape  or  avoid  arrest,  trial,  conviction, 
or  punishment,  and  no  other."  See  Crimes  Act,  §  288,  above  quoted,  and 
State  v.  Reed,  85  Mo.  194.  But  there  is  no  evidence  in  this  case  that  Fry 
ever  communicated  anything  to  Parker  that  would  cause  Parker  to  want  to 
escape  or  to  leave  Crawford  county,  and  the  uncontradicted  evidence  of  Fry 
is  that  he  did  not  communicate  any  such  thing;  nor  was  there  any  evidence 
introduced  to  show  that  Fry  intended  or  desired  that  Parker  should  escape  or 
leave  Crawford  county  or  avoid  arrest  or  trial  or  conviction  or  punishment. 
Upon  all  these  matters  there  is  a  total  lack  of  evidence  to  prove  the  affirmative. 
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and  only  eridence  on  the  other  side.  If  Fry  bad  really  desired  to  give  infor- 
mation to  Parker  so  that  Parker  cooM  escape,  he  coald  have  given  such  in- 
formation the  evening  or  the  nis^ht  before,  and  thereby  have  given  Parker  a 
better  opportunity  to  escape.  But  Fry  did  not  go  to  Parker's  that  evening 
or  that  night,  bat  waited  until  the  next  morning,  and  then  went  in  broad  day- 
light. Many  years  ago,  away  back  in  the  early  history  of  Kansas,  it  was  helu 
by  this  court  as  follows:  '^A  few  facts,  or  a  multitude  of  facts  proven,  aii 
consistent  with  the  supposition  of  guilt,  are  not  enough  to  warrant  a  verdict 
of  guilty;  but,  in  order  to  convict  on  circumstantial  evidence,  it  is  held  nec- 
essary, not  only  that  the  circumstances  all  concur  to  show  that  the  prisoner 
committed  the  crime,  but  that  they  all  be  inconsistent  with  any  other  rational 
conclusion."  Home  v.  State,  1  Kan.  42,  72.  In  the  present  case  the  facts 
proved  are  not  only  not  inconsistent  with  the  defendant's  innocence,  but  the 
uncontradicted  evidence  of  the  defendant  is  wholly  inconsistent  with  his  guilt. 
There  is  no  evidence  of  any  words  ever  being  uttered  by  Fry,  either  before 
Parker  left  Crawford  county,  or  at  the. time,  or  afterwards,  tending  to  show 
that  Fry  desired  Parker  to  leave  the  county,  or  that  he  gave  Parker  any  in- 
formation with  reference  to  any  intended  prosecution  against  him.  It  is 
claimed  on  the  part  of  the  defendant  that  the  court  below  committed  many 
errors  in  the  admission  of  evidence, and  in  giving  instructions,  but,  as  we  be- 
lieve the  verdict  and  judgment  in  this  case  are  wholly  unsust^ined  by  the  evi- 
dence, we  have  concluded  to  pass  over  all  other  questions,  and  to  decide  the 
case  merely  upon  the  question  of  the  sufficiency  or  insufficiency  of  the  evi- 
dence. Believing  the  evidence  to  be  wholly  insufficient  to  sustain  the  verdict 
and  judgment,  the  judgment  of  the  court  below  will  be  reversed. 

Johnson,  J.,  concurring. 

HoRTON,  C.  J.,  (concurring.)  Conceding,  for  the  purposes  of  this  case, 
that  Fry  imp;irted  the  alleged  info^nDation  to  Parker,  and  conceding  that  sec- 
tion 288  of  the  act  regulating  crimes  and  punishments  is  broHd  enough  to  em- 
brace within  the  words,  '*any  other  aid,"  the  imparting  of  information,  I  can- 
not, upon  the  evidence  preserved  in  the  record,  consent  to  the  affirmation  of 
the  sentence  imposed,  because,  to  my  mind,  it  clearly  appears  that,  if  Fry  im- 
parted the  alleged  information  to  Parker,  he  did  not  do  so  solely  that  he  might 
escape  justice.  There  is  no  positive  evidence  showing  or  tending  to  show  that 
Fry  imparted  any  information  or  warning  to  Parker  for  the  purpose  of  aiding 
him  to  escape.  If  we  roam  over  into  the  possibilities  and  the  uncertainties  of 
the  case,  and  say  that  the  acts  of  Fry  and  Parker  indicate  that  Fry  gave  him 
the  alleged  information  or  warning,  the  answer  to  all  this  is  that,  after  Fry 
had  been  told  by  Brown  of  the  ravishment  of  his  daughter,  he. had  ample 
reason  to  see  Parker  at  once  on  account  of  their  business  matters,  and  for  his 
own  security.  If  he  had  omitted  to  see  Parker  after  being  informed  of  the 
trouble  he  was  in,  he  would  not  have  acted  as  an  ordinarily  prudent  business 
man.  Tlie  business  connections  between  the  parties  are  not  controverted. 
If,  in  order  to  obtain  better  security  from  Parker,  or  in  consulting  with  him 
concerning  their  business  affairs,  he  imparted  all  the  information  that  Brown 
or  others  hiid  given  him,  and  this  was  not  done  with  tlie  intent  that  Paiker 
might  escape  or  avoid  arrest,  he  would  not  be  guilty,  within  the  statute,  of 
any  offense  whatever.  No  one  can  be  deemed  guilty,  under  the  section  of  the 
crimes  act  referred  to,  who  aids  a  felon,  not  in  order  tliat  he  might  escape  from 
justloe»  but  for  some  other  purpose.    State  v.  Reed,  85  Mo.  194. 
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(40  Kan.  266) 

State  v.  Johnson  et  ah 
(Supreme  Cawrt  of  Kansas.    November  10, 1888.) 

1.  Cbiminai.  Law— -Evidbsctb— Oonspiratorb. 

To  make  the  declarations  of  one  oonspirator  evidence  against  the,  others,  they 
must  be  made  in  furtherance  of  the  common  criminal  design.  When  the  con- 
spiracy kas  ended,  or  the  crime  involving  conspiracy  has  been  consummated,  the 
admission  of  one,  in  the  absence  of  the  other  conspirators,  that  he  and  others  par- 
ticipated in  the  crime,  is  a  mere  narrative  of  a  past  ooeon^ence,  and  can  only  affect 
the  one  who  makes  it.^ 

2,  Same— EviDENCB— Chabacter. 

It  is  competent  to  ask  an  impeaching  witness,  who  has  testified  that  the  general 
reputation  of  another  witness  for  truth  and  veracity  in  the  vicinity  in  which  he 
lives  is  bad,  whether  from  that  general  reputation  he  would  give  him  full  credit 
upon  his  oath  in  a  court  of  justice. 

S.  Same— iNBTRUCtiONS— AuBi. 

Where  there  is  testimony  tendinc:  to  sustain  the  defense  of  alibis  interposed  by 
one  of  the  defendants,  it  is  proper  for  the  court  to  instruct  the  junr  as  to  the  law 
of  such  defense;  but  where  the  defendant  is  prosecuted  with  others  upon  the 
theory  that  all  conspired  together  to  commit  the  crime,  and  there  is  testimony  sup- 
porting it.  a  direction  to  the  jury  that  if  they  found  that  one  of  the  defendants  was 
not  actually  present  when  the  crime  was  committed  they  should  acquit  him,  was 
properly  refused. 

{SylUibue  by  the  Court) 

Appeal  from  district  court,  Dickinson  county;  M.  D.  Nicm  lsin.  Judge. 

Hiram  M.  Johnson,  Isaac  Johnson,  Martin  Thomas,  and  Ilen.y  Kreinhop 
appeal  from  a  conviction  of  burglary  and  grand  larceny. 

C.  S.  Cratuford  a,nd  J.  O.  Mohler,  for  appellants.  8,  B,  Bradford^  Atty. 
Gen,,  and  Q,  W.  ffurd,  for  the  State. 

Johnston,  J.  This  is  an  appeal  from  a  conviction  for  burglary  and  grand 
larceny.  The  information  ctiarged  tiiat  the  defendants  feloniously  broke  into  a 
granary  in  Dickinson  county,  on  the  night  of  April  19,  lhi88,  with  intent  to 
steal,  and  did  steal,  100  bushels  of  oats,  of  the  value  of  $40,  the  property  of 
Elmer  Clemems.  The  defendants  were  jointly  tried,  and  testimony  was 
offered  by  the  state  tending  to  show  that  an  organization  for  tlie  purpose  of 
theft,  composed  of  these  defendants  and  others,  had  existed  for  some  time, 
and  that  the  burglary  and  larceny  in  question  was  committed  in  pursuance  of 
their  plan,  and  in  carrying  out  the  general  purposes  of  their  organization. 
The  main  objection  made  by  the  defendants  to  the  judgment  of  conviction  is 
based  on  the  admission  of  illegal  testimony.  The  principal  witness  was  J. 
W.  Shafer,  a  member  of  the  combination,  who  was  permitted  to  testify  to 
admissions  and  declarations  said  to  have  been  made  by  the  several  defendants 
and  other  alleged  conspirators  that  they  bad  participated  in  the  crime  charged,, 
and  in  other  thefts  committed  before  that  time.  The  witness  claimed  not  to 
have  been  connected  with  the  offense  charged,  and  knew  nothing  of  the  same, 
except  as  he  had  learned  it  from  the  statements  of  the  defendants.  He  stated 
that  he  had  a  conversation  with  defendant  Thomas  soon  after  the  oats  were 
stolen,  in  which  Thomas  admitted  that  he,  Kreinliop,  and  one  Jacobs  com- 
mitted the  crime.  He  claimed  also  to  have  had  conversations  witli  Kreinhop 
and  Johnson  on  the  same  day,  and  the  statement  of  each,  detailing  his  con- 
nection with  the  crime,  was  testified  to  by  the  witness.  The  admissions  and 
declarations  so  admitted  were  made  by  each  defendant  in  the  absence  of  the 
others,  and  were  allowed  to  go  to  the  jury  over  the  objections  of  the  defend- 
ants not  making  the  admissions,  as  though  they  were  applicable  to  all.    These 

^The  confession  of  one  of  two  parties  engaged  in  the  commission  of  an  offense,  made 
after  the  completion  Ihereof,  is  not  admissible  against  the  other.  Anderson  v;  State, 
,'Pla.)  3  South.  Rep.  884,  and  note.  Bee,  on  the  admissibility  of  evidence  of  declarations 
of  a  co-conspirator.  People  v.  Bentley,  (Cal.)  ISPac.  Rep.  799,  and  note;  State  v.  Banks, 
((La.)  5  Sotttn.  Rep.  18,  and  note. 
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admissions  were  competent  testimony  against  tlie  defendant  making  them, 
but  certainly  they  were  not  agJiinst  the  others.  While  the  existence  of  a  con- 
spiracy to  commit  a  crime  might  be  shown  by  the  confessions  of  the  several 
individuals  engageil  in  it,  it  is  well  settled  that  one  person  cannot  lie  con- 
victed of  a  conspiracy  by  the  declarations  of  another.  "The  principle  upon 
which  the  acts  and  declarations  of  other  conspirators,  and  acts  done  at  differ- 
ent times,  are  admitted  in  evidence  against  the  persons  prosecuted,  is  that  by 
the  act  of  conspiring  together  the  conspirators  have  jointly  assumed  to  them- 
selves, as  a  body,  the  attribute  of  individuality,  so  far  as  regards  the  prosecu- 
tion of  the  common  design;  thus  rendering  whatever  is  said  or  done  by  any 
one  in  furtherance  of  that  design  a  part  of  the  res  gesta,  and  therefore  the 
act  of  all. "  3  Greenl,  Ev.  §  94.  To  mal^e  the  declarations  of  one  conspirator 
evidence  against  the  others,  they  must  be  made  in  furtherance  of  the  common 
criminal  design.  Mere  admissions  or  narrations  of  what  has  taken  place, 
which  have  no  tendency  to  promote  the  common  criminal  intent,  are  inadmis- 
sible against  any  one  but  him  who  made  them.  When  the  conspiracy  has 
ended,  or  the  crime  involving  conspiracy  has  been  consummated,  the  admis- 
sion of  one,  in  the  absence  of  the  other  conspirators,  that  he  and  others  par- 
ticipated in  tlie  crime,  is  a  mere  narrative  of  a  past  occurrence,  and  can  affect 
only  the  one  who  makes  it.  State  v.  Aiiiold,  48  Iowa,  567;  State  v.  WestfalU 
49  Iov;a,  328;  Clawson  v.  StatCy  14  Ohio  St.  234;  Patton  v.  State,  6  Ohio  St. 
467;  People  v.  Aleck,  61  Gal.  137;  People  v.  English,  52  Cal.  212;  Cortez  v. 
StaU,  24  Tex.  App.  511,  6  S.  W.  Rep.  546;  Spies  v.  PeojAe,  12  N.  E.  Rep. 
865;  Ackerson  v.  People,  16  N.  E.  Rep.  847;  Ford  v.  State,  14  N.  E.  Rep. 
241;  Armstead  v.  State,  2  S.  W.  Rep.  627;  Rose.  Grim.  Ev.  417;  1  Greenl. 
Ev.  §  111.  When  we  apply  this  rule  to  the  case  in  hand,  we  find  numerous 
declarations  purporting  to  have  been  made  by  each  of  the  defendants,  not  in 
the  presence  of  the  others,  which  were  inadmissible.  Tn  fact,  many  of  them 
were  made  after  the  offense  charged  had  been  consummated.  They  were  not 
made  in  furtherance  of  the  common  criminal  design,  and,  being  mere  narra- 
tions of  accomplished  facts,  they  were  not  applicable  or  binding  upon  all 
the  defendants.  Instances  where  a  narrative  of  past  events  may  be  admis- 
sible can  be  imagined;  but  the  narrative  itself  must  tend  in  some  way  to  pro- 
mote the  general  purpose  of  the  criminal  enterprise.  An  illustration  of  such 
a  declaration  is  given  in  Cortez  v.  St(2te,  supra,  where  it  is  said:  "A.  will 
perform  the  part  allotted  to  him  when  B.  shall  do  a  certain  thing  to  be  per- 
formed by  him.  B.  acts,  does  tliat  which  is  required  of  him,  and  writes  to  or 
verbally  informs  A.  that  the  thing  has  been  done.  This  is  a  narrative  of  a 
past  event,  but  it  is  also  in  furtherance  of  the  common  design,  and  hence 
admissible.  The  general  rule  is  that,  to  be  iidmissible,  the  conspiracy  must 
be  pending,  and  the  acts  or  declarations  must  be  in  furtherance  of  the  con- 
spiracy,— the  common  design."  There  was  nothing,  however,  of  this  charac- 
ter in  the  admissions  here  objected  to.  A  joint  offense  being  charged,  and 
the  defendants  being  jointly  tried,  each  declaration  was  of  course  admissible 
against  the  party  making  it;  but  the  court,  upon  the  objection  of  the  others, 
should  have  so  limited  its  application  and  protected  the  others  by  instructing 
the  jury  not  to  let  the  admissions  of  an  alleged  associate  affect  or  prejudice 
them.  This  was  not  done;  and,  while  there  is  much  testimony  in  the  record 
implicating  each  of  the  defendants  in  the  offense  charged,  we  cannot  say  that 
the  error  was  not  prejudicial. 

Another  point  made  against  the  judgment  is  the  rejection  by  the  court  of 
testimony  offered  to  impeach  the  credit  of  the  witness  Shafer.  The  witnesses 
of  the  defendant  had  stated  that  the  general  reputation  of  Shafer  for  truth 
and  veracity  in  the  neighborhood  in  which  he  lived  was  bad,  and  the  Inquiry 
was  then  made  and  disallowed  whether,  "from  that  general  reputation;  would 
you  give  him  full  faith  and  credit  upon  his  oatli  in  a  court  of  justice?''  This 
question  was  competent,  and  should  have  been  allowed.    The  witness  must 
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not  testify  to  particular  facts,  nor  to  personal  knowledge  of  the  individual 
sought  to  be  impeached,  but  should  confine  himself  to  the  general  reputation; 
and,  if  he  knows  that  to  be  bad,  the  inquiry  should  then  be  permitted  whether 
from  that  reputation  he  would  believe  the  person  whose  reputation  is  assailed 
under  oath.  While  the  propriety  of  this  practice  has  been  questioned,  (1 
Greenl.  Ev.  §  461,)  the  authorities  are  well-nigh  unanimous  in  holding  the 
question  to  be  proper.  Eason  v.  Chapman,  21  111.  33;  Wilson  v.  State,  3 
Wis.  698;  Hillis  v.  Wylie.  26  Ohio  St.  574  >  Hamilton  v.  People,  29  Mich.  173; 
People  v.  Mather,  4  Wend.  229;  People  v.  Da'ds,  21  Wend.  309;  Knight  v. 
Houee,  29  Md.  194;  Stevens  v.  Irwin,  12  Cal.  306;  Lyman  v.  Philadelphia^ 
56  Pa.  St.  488;  Bogle's  Ex'rs  v.  Kreitzer,  46  Pa.  St.  465;  Stokes  v.  State,  18 
Ga.  17;  Taylor  y .  Smith,  16  Ga.  7;  Titus  v.  Ash,  4  Fost.  (N.  H.)  319;  U.  S. 
V.  Van  Sickle,  2  McLean,  219;  Ford  v.  Ford,  7  Humph.  92;  McCutchen's 
Adm'rs  v.  McCutchen,  9  Port.  (Ala.)  650;  Mobley  v.  Hamit,  1  A.  K,  Marsh, 
439;  Hudspeth  v.  State,  9  S.  W.  Rep.  1;  Starkie.  Ev.  238;  2  Tayl.  Ev.  § 
•  1470;  2  Phil.  Ev.  432;  Whart.  Orim.  Ev.  §  487. 

Another  matter  complained  of  was  the  failure  of  the  court  to  instruct  the 
jury  as  to  the  defense  of  alibi,  interposed  by  the  defendant  Thomas.  The 
evidence  oflPered  by  him  warranted  the  giving  of  an  instruction  on  the  sub- 
ject; but  the  one  asked  by  the  defendant  directed  the  jury  to  acquit  Thomas 
if  they  found  he  was  not  actually  present,  participating  in  the  burglary  and 
carrying  away  of  the  oats,  and  was  not  proper.  If  Thomas  was  a  co-con- 
spirator, as  claimed  by  the  state,  and  remained  such  until  after  the  crime  was 
committed,  his  absence  from  the  scene  of  the  burglary  and  larceny  on  the 
night  it  was  perpetrated  would  not  entitle  him  to  an  acquittal.  In  view  of 
the  claim  made  by  the  defense,  that  th^re  was  no  conspiracy,  and  of  the  testi- 
mony offered,  showing  that  Thomas  was  at  another  place  at  the  time  the  crime 
was  committed,  the  court  might  properly  have  stated  to  the  jury  tlie  law  ap- 
plicable to  the  defense  of  aliM;  but  the  refusal  of  the  instruction  requested 
was  not  error.  The  other  questions  suggested  by  the  appellants  do  not  require  • 
attention;  but  for  the  error  designated  in  the  admission  of  illegal  testimony 
the  judgment  must  be  reversed,  and  the  cause  remanded  for  a  new  trial;  all 
the  justices  concurring. 

(40  Kan.  166)  ^  t>  *      , 

In  re  Price  et  al. 
{Supreme  Covrt  of  Kansas.    November  10, 1888.) 

OONTEMPP— HbARING  IN  ChaUBERS. 

**The  judge  of  a  district  court  at  chambers  cannot  legally  bear  and  determine  a 

Srosecution  In  the  nature  of  contempt  for  an  alleged  violation  of  the  writ  of  man- 
nmus. "    See  State  of  Kansas  on  Relation  of  S.  S.  Ashbaiigh^  County  Attorney 
of  Kingman  County,  Kansas,  v.  John  J,  Stevens,  County  Clerh  of  said  Counby, 
ante,  805. 
{Syllabus  by  ClogsUmj  C.) 

Commissioners'  decision.    Application  for  writ  of  habeas  corpus. 

Petition  by  W.  J.  Price,  H.  A.  W.  Ck)rfield,  and  J.  H.  Waterman. 

'  Webb,  Campbell  <&  Spencer,  for  petitioner,     T,  T.  Taylor,  for  respondent. 

Clogston,  C.  Petition  for  writ  of  habeas  corpus,  filed  in  this  court  Sep- 
tember 10,  1888.  The  petitioners  alleg^  that  they  are  illegally  restrained  of 
their  liberty  by  one  li.  F.  Thome,  sheritf  of  Kearney  county,  Kan.;  that  the 
cause  of  such  restraint  is  by  virtue  of  two  orders  of  commitment  issued  by  A. 
J.  Abbott,  judge  of  the  district  court  of  the  Twenty-Seventh  judicial  district. 
The  petition  further  shows  that  on  the  25th  day  of  August,  1888,  A.  J.  Ab- 
bott, judge  of  the  district  court  of  the  Twenty-Seventh  judicial  district, 
granted  and  issued  a  peremptory  writ  of  mandamus,  directed  to  the  petition- 
ers, commanding  them  that  on  the  81st  day  of  August,  1888,  they  meet  as 
county  commissioner  and  county  clerk,  at  Lakin,  the  temporary  county-seat 
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of  the  county  of  Kearney,  at  the  hour  of  10  o* clock  on  said  day,  and  then  and 
there  proceed  to  canvass  the  election  returns  of  the  several  precincts  of  said 
county,  and  declare  the  result  of  said  election;  said  election  being  for  the  pur- 
pose of  locating  the  permanent  county-seat  of  said  county.  Upon  the  failure 
of  said  petitioners  to  make  such  canvass  as  in  said  writ  directed,  attachment 
proceedings  were  commenced  to  punish  said  pelitionei*e  for  their  refusal  to 
obey  the  said  order  of  peremptory  mandarmts;  that  on  the  7th  day  of  Sep- 
tember said  attachment  proceedings  were  heard  before  his  honor,  A.  J.  Ab- 
bott, judge  of  the  district  court  of  said  Twenty-Seventh  judicial  district,  at 
chambers,  and  upon  said  hearing  said  petitioners  were  adjudged  to  be  in  con- 
tempt for  disobeying  the  peremptory  writ  of  mandamus,  and  also  to  pay  a  fine 
of  $100,  and  stand  committed  until  paid;  and  that  they  remain  in  the  custody 
of  said  sheriff  until  such  time  as  they  should  signify  their  willingness  to  per- 
form the  commands  of  the  writ,  and  make  the  canvass  and  declare  the  result. 
Tlie  petition  further  alleges  that  petitioners  are  restrained  of  their  liberty  by 
reason  of  said  order  of  commitment,  and  that  said  restraint  is  illegal  in  this,  * 
to-wit,  that  the  peremptory  writ  of  mandamtis  issued  to  said  petitioners  was 
granted  by  said  judge  of  the  Twenty-Seventh  judicial  district  at  chambers,  and 
without  notice  to  said  petitioners;  second,  that  the  hearing  of  the  attachment 
proceedings  was  had  before  his  honor,  A.  J.  ABBOTr,  judge  of  the  district 
court  of  the  Twenty-Seventh  judicial  district,  at  chambera,  at  Garden  City,  in 
the  county  of  Hamilton,  and  that  the  order  to  commit  for  contempt,  under  and 
by  which  the  petitioners  are  restrained  of  their  liberty,  was  so  issued  by  said 
judge  at  chambers;  third,  that  at  the  hearing  of  said  attachment  proceedings 
against  said  petitioners  a  good  and  valid  reason  and  excuse  was  shown  by 
them  why  they  did  not  comply  with  the  peremptory  order  of  mandamus. 

There  were  several  questions  raised  at  the  hearing,  such  as  their  excuse  for 
not  obeying  the  writ,  and  irregularities  in  the  proceedings, — such  questions  as 
we  deem  cannot  be  heard  in  habeas  corpus  proceedings;  as  the  only  questions 
we  can  'consider  in  proceedings  of  this  character  are,  had  the  court  or  judge 
thereof  jurisdiction  of  the  defendants?  or  authority  at  chambers  to  issue  a 
peremptory  writ  of  mandamus,  and  to  punish  for  disobeiiience  at  chambers? 
For,  if  the  court  had  such  jurisdiction,  then  all  irregularities  thereunder  could 
only  be  reviewed  by  proceedings  in  error,  and  not  by  habeas  corpus.  As  a 
decision  on  the  second  of  these  questions  will  give  the  relief  prayed  for  by  the 
petitioners,  it  will  not  be  necessary  to  determine  the  first.  This  court,  at  the 
October  sitting,  in  the  case  of  2'A6  State  of  Kansas  on  Relation  of  8.  S,  Ash- 
baugh.  County  Attorney  of  Kingman  County,  Kansas,  v.  John  J.  Stevens, 
County  Clerk  of  said  County,  ante,  865,  held  '*tliat  the  judge  of  a  district 
court  at  chambers  cannot  legally  hear  and  determine  a  prosecution  in  the  nat- 
ure of  contempt  for  an  alleged  violation  of  the  writ  of  mandamus.^*  That 
decision  settles  this  case  as  far  as  this  question  is  concerned,  that  the  diBtrict 
judge  has  no  authority  at  chambers  to  hear  attachment  proceedings  for  failure 
to  comply  with  the  peremptory  writ  of  mandam'^is  issued  by  him.  It  then 
becomes  immaterial  to  this  proceeding  whether  or  not  the  court  had  jurisdic- 
tion at  chambers  to  issue  a  peremptory  writ  of  mandamus.  It  is  therefore 
recommended  that  the  petitioners  be  discharged. 

Per  Curiam.    It  is  so  ordered;  all  the  justices  concurring. 
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Nunez  «.  Morgan  et  ux.    (No.  11,601.) 
(Suryreme  Court  of  Califomicu    December  7. 1888.) 

1.  Specific  Pbrformasc^— Ck)NTRACT— Paktial  Performance. 

Where  a  mortgage  had  been  released  as  to  thafportion  of  the  premises  purchased 
by  defendant^  and  on  foreclosure  against  the  entire  tract,  plaintiff,  representing 
that  he  was  interested  in  having  a  speedy  and  cheap  foreclosure,  and  had  arranged 
to  purchase  the  premises  at  the  sale,  agreed  that  if  defendant  would  bear  certain 
expenses  of  a  conveyance  and  fence,  and  would  allow  judgment  of  foreclosure, 
plfdntiff,  on  obtaining  title,  would  convey  to  defendant  his  portion,  defendant,  on 
complying  with  his  part  of  the  agreement,  ^nd  on  plaintiff's  obtaining  title  to  the 
premises,  is  entitled  to  a  specific  execution  of  the  contract. 

2.  Same— Pj^KADiNG  the  Agreement— Statute  of  Frauds. 

A  complaint  on  the  agreement  need  not  aver  that  it  was  in  writing. 
a.  Frauds.  Statute  of— Waiver— Parol  Evidence  of  Contract. 

The  Deneiit  of  the  statute  of  frauds  is  waived  where  no  objection  to  the  admission 
of  parol  evidence  of  the  contract  is  made. 
4.  Triai*— Failure  to  Find  on  Issues— Waiver. 

It  is  not  necessary  that  there  be  a  finding  that  a  contract  within  the  statute  of 
frauds  was  in  writing,  especially  where  the  right  to  interpose  the  defense  of  the 
statute  is  waived. 

In  bank.  Appeal  from  superior  court,  Santa  Cruz  county;  F.  J.  McOann, 
Judge. 

Ejectment  by  Manuel  S.  Nunez  against  Daniel  B  and  Mary  A.  Morgan, 
and  cross-complaints  for  specific  performance.  Demurrers  to  the  answer,  (ex- 
cept the  first  count  thereof,  which  was  a  denial  of  plaintiff's  right  to  posses- 
sion, etc.,)  and  to  the  cross-complaints,  were  overruled.  Plaintiff. then  an- 
swered the  cross-complaints,  and  the  court  found  the  issues  thereon  in  favor 
of  defendants.    Motion  for  new  trial  was  denied,  and  plaintitl'  appeals. 

Ooldsby  <fr  Jeter,  for  appellant.     W,  Z>.  Stoiy,  for  respondents. 

Thornton,  J.  The  plaintiff  instituted  this  action  against  Daniel  B.  Mor- 
gan and  Mary  A.,  his  wife,  to  recover  possession  of  a  tract  of  land.  The  com* 
plaint  is  in  the  usual  form  in  such  actions.  The  answer  denies  that  the  plain- 
tiff was  entitled  to  the  possession  of  the  land  in  suit,  and  further  denies  that 
the  defendants  ever  unlawfully  or  wrongfully  withheld  from  the  plaintiff  the 
possession  of  the  land.  The  defendants,  by  way  of  defense,  set  up  a  contract 
between  tlie  ])laintiff  and  defendant  Daniel  as  in  equity  entitling  them  to  the 
possession  of  the  land  in  suit,  and  in  two  cross-complaints  set  forth  substan- 
tially the  same  contract  as  entitling  them  to  have  the  plaintiff,  holding  the 
legal  title  to  the  land,  convey  it  to  them  in  execution  of  such  contract.  Issue 
Was  joined  iis  to  the  material  allegations  of  the  cross-complain  is.  The  cause 
was  tried,  and  the  court  found  the  facts  as  alleged  in  the  cross-complaints, 
and  decreed  a  specific  execution  of  the  contract.  The  averments  of  the  cross- 
complaints  set  forth  the  following:  That  on  the 21st  day  of  December,  Ib76, 
the  defendant  Daniel,  for  the  consideration  of  $2,500,  purqfmsed  of  one  J.  L. 
McLaughlin,  who  was  then  the  owner  thereof,  the  tract  of  land  involved  herein ; 
that  McLaughlin,  on  the  same  day,  executed  a  conveyance  of  this  land  to  the 
defendant  above  named;  that  on  the  15th  of  October,  1874,  the  premises  were 
mortgaged  by  McLaughlin  to  one  Porter;  that  at  the  same  time  that  the  con- 
veyance above  mentioned  was  executetl,  McLaughlin  procured  of  Porter  a  re- 
lease of  this  land  from  the  lien  of  this  mortgage,  which  release  was  duly  exe- 
cuted, acknowledged,  and  recorded ;  that  under  the  con  veyance  above  mentioned 
defendants  entered  into  possession  of  the  premises  and  have  since  continu- 
ously resided  thereon ;  tliat  on  the  I3th  of  September,  1880,  Porter  commenced 
an  action  in  the  superior  court  of  the  proper  county  for  the  foreclosure  of  the 
mortgage  mentioned  above  against  the  plaintiff  and  defendants  herein,  and 
others;  that  in  this  suit  Porter  proceeded  tor  a  foreclosure  against  the  wliole 
tract  mortgaged  by  McLaughlin  to  him,  and  demanded  judgment  of  foreclos- 
v.l9p.no.20— 48 
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ure  against  the  tract  mentioned  herein,  as  well  as  the  other  lands  covered  by 
his  mortgage;  that  on  the  25th  of  May,  1882,  a  judgment  of  foreclosure  was 
entered  against  the  premises,  and  the  other  lands  proceeded  against  in  thesuit» 
and  a  sale  of  such  land  ordered,  which  sale  was  had,  at-which  the  plaintiff  be- 
came the  purchaser;  that  in  the  early  part  of  May,  1882,  and  before  defend- 
ants had  answered  in  the  action  of  Porter  for  foreclosure,  the  plaintiff  repre- 
sented to  defendant  Daniel  that  he  had  an  arrangement  with  Porter  whereby 
he  was  to  become  the  purchaser  of  the  mortgaged  land  after  the  mortgage 
should  be  foreclosed,  and  that  he,  the  plaintiff,  was  interested  in  having  the 
foreclosure  suit  pressed  as  rapidly  as  possible,  and  in  having  the  cost  and  ex- 
penses of  such  suit  made  as  light  as  possible,  and  the  plaintiff,  Nunez,  then 
and  there  promised  to  and  agreed  with  defendant  Daniel  that  if  this  defend- 
ant would  agree  to  bear  the  necessary  expenses  attending  the  conveyance  to 
him  and  of  erecting  the  line  fence  between  the  tract  in  suit  and  other  lands 
of  Nunez,  and  if  the  defendants  would  file  their  answer  in  the  suit  admitting 
the  allegations  of  the  complaint  and  permitting  judgment  of  foreclosure  to  be 
entered  against  the  land  described  in  the  complaint,  that  Nunez,  as  soon  as  he 
obtained  the  title  to  this  land,  would  convey  it  to  defendant  Daniel  by  a  good 
and  sufficient  deed,  and  would  not  attempt  to  dispossess  the  defendants  thereof; 
that  the  foregoing  proposition  was  accepted  and  agreed  to  by  the  defendant 
above  mentioned;  that  defendants,  relying  on  the  promise  above  stated,  and 
in  consideration  thereof ,  complied  with  the  said  agreement;  that  Nunez,  after 
acquiring  the  title  as  above  stated  to  the  land,  refused,  on  request  of  the  de- 
fendants, to  comply  with  his  promise,  and  refused  to  make  the  promised  con- 
veyance. 

The  contract  mentioned  in  this  action,  and  of  which  specific  performance  is 
asked,  is  as  above  set  forth,  and  we  are  of  opinion  that  it  is  a  contract  of  that 
character  that,  if  established  by  proof,  thedefendant  Danfel  is  entitled  to  have 
of  the  plaintiff  the  specific  execution  thereof.  We  do  not  understand  that  the 
contract  is  at  all  dependent  upon  an  uncertain  or  indeHnite  contingency. 
Whatever  contingency  ever  existed  in  the  dealings  between  the  plaintiff  and 
defendant  Daniel,  in  regard  to  this  land,  did  depend  upon  the  plaintiff^s  be- 
coming the  purchaser  at  the  foreclosure  sale  under  the  decree  above  mentioned; 
but,  the  plaintiff  having  purchased  at  such  SHle,  the  contingency  disappeared. 
It  is  argued  "that  the  facts  averred  in  said  pretended  cross-complaints  do  not 
take  the  alleged  contract  out  of  the  statute  of  frauds."  Admitting  that  the 
statute  of  frauds  requires,  as  essential  to  the  validity  of  such  a  contract  as 
that  involved  in  this  suit,  that  it  should  be  in  writing,  still,  according  to  the 
well-settled  rule  in  this  state,  we  think  the  cross-complaints,  though  they  lack 
the  averment  that  the  contract  pleaded  was  in  writing,  are  and  must  be  held 
sufficient.  In  Wakefield  v.  Qreenhood,  29  Cal.  599,  which  was  a  case  involv- 
ing the  provision  of  the  statute  of  frauds  requiring  that  the  agreement  of  the 
defendant  to  answer  for  the  default  of  another  should  be  in  writing,  it  was 
held,  on  general  demurrer,  that  it  was  not  necessary  to  aver  in  a  complaint  on 
such  agreement  that  it  was  in  writing.  The  court  further  remarked  on  this 
point  as  follows:  "If  the  contract  stated  in  the  declaration  or  bill  in  equity 
was  denied,  it  was  incumbent  upon  the  plaintiff  or  complainant  to. prove  by 
legal  evidence  its  existence,  and  this  could  be  done  only  by  the  production  or 
proof  of  the  execution  and  contents  of  the  written  agreement  or  some  note  or 
memorandum  thereof,  executed  according  to  the  provisions  of  the  statute  of 
frauds."  29  Cal.  599,  600.  The  rule,  as  declared  in  Wakefield  v.  Greenhood, 
was  followed  in  Brennan  v.  Ford,  46  Cal.  8.  The  contract  counted  on  the 
complaint  in  that  case  was  one  for  the  exchange  of  lands.  In  McDonald  v. 
Association,  51  Cal.  210,  which  was  an  action  to  rescind  a  contract  for  the  sale 
and  purchase  of  land,  etc.,  a  like  ruling  was  made  as  to  the  sufficiency  of  the 
allegations  of  the  complaint  in  regard  to  the  contract.  There  does  not  appear 
to  have  been  any  demurrer  to  the  complaint  in  the  case  cited.    In  the  cross- 
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complaints  herein  the  contract  for  the  conveyance  of  land  is  set  forth  as  stated 
above;  and,  following  the  decisions  of  this  court  above  referred  to,  we  must 
hold  that  the  averments  of  the  cross-complaints  are  sufficient.  We  cannot 
conceive  that  the  rale  held  applicable  to  a  complaint  would  be  different  when 
applied  to  a  cross-complaint,  and,  applying  the  rule  referred  to  to  the  cross- 
complaints,  the  averments  in  it  are  all  that  the  law  requires. 

When  the  testimony  to  prove  the  allegations  of  the  cross-complaints  was  in- 
troduced by  defendants,  no  written  evidence  of  the  contract  counted  on  was 
offered.  The  testimony  was  entirely  paroL  But  to  this  testimony  plaintiff 
made  no  objection  and  reserved  no  exception.  The  plaintiff  had  denied  the 
stipulations  of  the  contract,  as  set  forth  by  the  defendants,  and  might  have 
objected  to  the  evidence  on  the  ground  that  it  was  not  written,  and  reserved 
an  exception,  had  the  ruling  of  the  court  been  adverse  to  his  objection.  Con- 
ceding, now»  that  the  contract  declared  on  was  void,  by  reason  of  the  statute 
of  frauds,  because  it  was  verbal,  still,  as  no  objection  was  made  by  plaintiff 
to  the  evidence  when  offered,  it  must  be  held  that  the  right  to  invoke  the 
statute  of  frauds  was  waived  by  the  appellant,  and  it  cannot  now  be  invoked 
in  this  court  as  a  reason  why  the  judgment  should  be  reversed  or  a  new  trial 
granted.  The  defense  of  the  statute  of  frauds  can  be  waived,  and  that  it  was 
waived  by  the  plaintiff  in  failing  to  object  at  the  time  to  the  parol  evidence 
when  offered,  we  think  there  can  be  no  doubt.  Such  we  understand  to  be  the 
ruling  in  McDonald  v.  Association^  above  cited,  where  it  was  held  that,  "if 
the  contract  was  in  fact  merely  verbal,  objections  should  have  been  taken  to 
the  proof  offered  to  establish  it,  and,  if  the  objections  were  overruled,  an  ex- 
ception should  have  been  properly  reserved."  It  is  not  found  that  the  con- 
tract waaln  writing,  but  this  is  not  necessary  within  the  ruling  in  McDonald 
V.  Association^  supra.  Moreover,  the  plaintiff  had  waived  his  right  by  his 
neglect  at  the  trial, .as  just  above  pointed  out,  to  invoke  the  statute  of  frauds. 
We  have  examined  the  other  points  made  on  behalf  of  plaintiff,  (appellant 
here,)  and  are  of  opinion  that  they  are  either  not  maintainable,  or,  if  main- 
tainable, they  are  not  of  such  character  as  to  call  for  a  reversal.  There  is  no 
error  in  the  record,  and  the  judgment  and  order  are  affirmed.  Ordered  accord- 
ingly. 

We  concur:  Searls,  C.  J.;  Works,  J.;  Sharpstein,  J.;  MoFarland, 
J.;  Fatbrson.  J. 


(77  Cal.  403) 

Cowan  et  al,  v.  Their  Creditors.    (No.  11,413.)  .     . 
{SupT&me  Court  of  California.    December  4, 1888.) 

EzBMPTioN— Right  to  Exemption  out  of  Firm  Property. 

Under  Code  Civil  Proc.  Cal.  §  690,  exempting  from  execution  specified  property 
of  a  judgment  debtor,  and  act  Cal.  1880,  §  85,  providing  that,  upon  partners  being 
adjudged  insolvent,  all  the  property  of  the  firm  and  all  the  separate  estate  of  each 
of  the  partners  shall  be  taken,  excepting  puch  parts  thereof  as  ma^  be  exempt  by 
law,  a  partner  cannot,  on  insolvency  of  the  firm,  claim  an  exemption  out  of  firm 
property. 

Commissioners'  decision.  Department  1.  Appeal  from  supeiior  court, 
Santa  Clara  county;  F.  E.  Spencer,  Judge. 

/.  £f.  Campbell,  for  appellants.  C.  D,  Wright  and  T.  H.  Laine,  for  re- 
spondents. 

Belcher,  C.  C.  W.  W.  Cowan  and  Thomas  Scott  were  partners  engaged  in 
the  business  of  farming  and  fruit-raising  in  the  county  of  Santa  Clara.  In 
September,  1885,  they  filed  in  the  superior  court  of  that  county  a  petition  ask- 
ing to  be  adjudged  insolvents,  and  discharged  from  their  debts.  All  of  the 
property  mentioned  and  described  in  the  petition  and  schedule  was  partnership 
property,  used  in  carrying  on  the  business  of  the  firm,  and  all  the  debts  were 
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partnership  liabilities.  In  due  time  each  of  the  petitioners  applied  to  the  court 
to  have  certain  parts  of  the  property  set  apart  for  his  use  and  benefit,  on  the 
ground  that  such  parts  were  by  law  exempt  from  execution.  Subsequently 
Scott  withdrew  his  petition,  and  after  a  hearing  the  court  denied  tiie  petition 
of  Cowan  upon  the  ground  tliat  he  "was  not  entitled  to  have  any  part  of  the 
property  claimed  by  him,  and  heretofore  described  by  him,  set  apart  to  him, 
for  the  reason  that  the  whole  thereof  is  partnership  property,  and  therefore 
not  exempt  by  law  from  execution.  *'  Cowan  appealed  from  the  order,  and  the 
only  question  is.  was  the  court  right  in  its  conclusion  as  to  the  law  applicable 
to  the  matter  ? 

Section  690  of  the  Code  of  Civil  Procedure  provides  for  the  exemption  from 
execution  of  property  belonging  to  a  judgment  debtor,  and  names  the  kinds 
and  amount  of  property  wliich  shall  be  treated  as  exempt.  Section  35  of  the 
insolvent  act  of  18d0  provides  that  two  or  more  persons  who  are  partners  in 
business  may  be  adjudged  insolvent,  "in  which  case  an  order  shall  be  issued 
in  the  manner  provided  by  this  act,  upon  whicli  all  the  joint  stock  and  prop- 
erty of  tlie  partnership,  and  also  all  the  separate  estate  of  each  of  the  partners, 
shall  be  taken,  excepting  stich  parts  thereof  as  may  |l>e  exempt  by  law. "  And 
section  60  of  the  act  declares  that  "it  shall  be  the  duty  of  the  court  having 
jurisdiction  of  the  proceedings  to  exempt  and  set  apart  for  the  use  and  benefit 
of  said  insolvent  such  real  and  personal  property  as  is  bylaw  exempt  from  ex- 
ecution." 

If  the  petitioner  had  been  the  sole  owner  of  the  property  in  question,  there 
can  be  no  doubt  that  it  would  have  been  exempt  from  execulion,  and  the  duty 
of  the  court  to  set  it  apart  for  his  use  and  benefit.  Did  the  fact  that  it  was 
partnership  property  change  the  rule  in  this  regard,  and  make  it  subject  to 
seizure  and  sale  by  creditors?  The  authorities  upon  the  question  are  sharply 
conilicting,  and  a  majority  of  the  cases  hold  that  partnership  property  is  not 
exempt.  See  Thomp.  Homest.  &  Ex.  §J5  194-216,  wliere  the  cases  are  very 
fully  collected  and  reviewed.    See,  also,  Freem.  Ex'ns,  (2d  Ed.)  §  221. 

The  leading  case  in  favor  of  the  proposition  that  partnership  property  is  ex- 
empt is  Sttwart  v.  Brown,  37  N.  Y.  350.  In  that  case  a  pair  of  horses  and 
their  harness,  which  were  partnership  property,  had  been  taken  under  an  exe- 
cution, and  the  court  said:  "If  the  partnera  have  such  an  ownership  as  sub- 
jects the  property  to  seizure  on  execution,  they  have  also  such  an  ownership 
as  entitles  them  lo  claim  its  exemption  in  a  case  plainly  falling  within  the 
terms  and  intent  of  the  statute.  *  *  *  If  each  of  the  respondents  had 
owned  a  pair  of  liorses,  both  teams  would  have  been  exempt,  upon  the  state 
of  facts  found  by  the  referee.  It  would  be  an  obvious  perversion  of  the  stat- 
ute to  hold  that  the  plaintiffs  forfeited  its  protection,  by  owning  but  a  single 
team  between  them,  used  for  the  common  supportof  both.  The  language  of 
the  statute  should  be  construed  in  harmony  with  its  humane  and  remedial 
purpose.  Its  design  was  to  shield  the  poor,  and  not  to  strip  them.  The  in- 
terest itass'imes  to  protect  is  that  belonging  to  the  debtor,  be  it  more  or  less. 
The  ownership  of  the  team  may  be  joint  or  several;  it  may  be  limited  or  ab- 
solute. Whatever  it  be,  within  the  limitations  of  the  statute,  the  debtor's  in- 
terest is  exempt,  in  view  of  his  own  necessity,  and  of  the  probable  destitution 
to  which  its  loss  might  reduce  a  family  dependent  on  him  for  support.  **  And 
see  Skinner  v.  Shannon,  44  Mich.  86, 6  N.  W.  Rep.  108;  McCoy  v.  Brennan, 
61  Mich.  862,  28  N.  W.  Rep.  129;  Burns  v.  Harris,  67  N.  C.  140;  JSvana  v. 
Bryan,  95  N.  C.  174;  Blanchard  v.  Paschal,  68  Ga.  32. 

On  the  other  side  the  leading  case  seems  to  be  Pond  v.  Kimball,  101  Mass 
105.  In  that  case  the  court  said :  **  We  agree  with  plaintiff's  counsel  that  the 
statute  is  humane  and  beneficial  in  its  purpose  and  operation,  and  fairly  en- 
titled to  as  liberal  a  construction  as  can  be  given  it  consistently  with  its  true 
and  just  interpretation.  There  are  many  difficulties  in  the  way  of  applying 
it  to  the  case  of  copartners  and  joint  owners,  and  these  diificulties  we  find  to. 
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be  insuperable.  Property  purchased  with  the  Joint  funds  of  the  firm,  and  con- 
stituting a  portion  of  its  capital,  must  necessarily  be  subject  to  all  the  inci- 
dents of  partnership  property.  On  the  decease  of  one  member  of  the  firm  it 
would  go  to  the  surviving  member,  and  he  would  have  a  right  to  hold  it,  to 
be  used  In  settling  the  affairs  of  the  concern  and  paying  its  debts.  In  the 
case  of  numerous  partners,  can  it  be  said  that  each  would  have  the  right  to 
claim,  as  exempt  from  attachment  for  the  joint  debls,  $100  worth  of  material 
and  stock,  or  is  the  whole  firm  to  be  considered  as  one  debtor  only?  Does  the 
exeuipted  property  in  that  case  belong  to  the  partnei-s  jointly,  or  does  each 
talce  a  separate  share?  It  appears  to  us  that  the  statute  is  intended  to  apply 
only  to  the  case  of  a  single  and  individual  debtor.  The  exemption  which  it 
gives  is  strictly  personal.  The  statute  sr  eaks  in  the  singular  number  through-' 
out,  unless,  possibly,  the  clause  as  to  fishermen  be  an  exception.  Its  appar- 
ent object  is  to  secure  to  the  debtor  the  means  of  supporting  himself  and  his 
family,  by  following  his  trade  or  handicraft,  with  tools  belonging  to  himself. 
It  also  provides  that  his  family  are  to  be  secured  in  the  enjoyment  of  certain 
indispensable  comforts  and  necessaries  out  ot  his  property.  But  property  be- 
longing to  the  firm  cannot  be  said  to  belong  to  either  partner  as  his  separate 
property.  He  has  no  exclusive  interest  in  it.  It  belongs  as  much  to  his  part- 
ner as  it  does  to  him,  and  cannot,  in  whole  or  in  part,  be  appropriated  (so  long 
as  it  remains  undivided)  to  the  benefit  of  his  family.  It  may  be  wholly  con- 
tingent and  uncertain  whether  any  of  it  will  belong  to  him  on  the  winding  up 
of  the  business  and  the  settlement  of  his  accounts  with  the  firm.  The  exemp- 
tion, in  our  opinion,  is  several,  and  not  joint.  It  applies  to  the  debtor  in  the 
singular  number,  and  is  personal  and  individual  only.  If  he  desires  to  form 
a  partnership,  and  combiue  his  means  with  those  of  one,  or  more  than  one, 
other  person,  he  must  take  the  precaution  to  retain  exclusive  ownership  of 
his  tools  and  implements,  allowing  the  use  of  them  to  his  associates,  or  he  will 
lose  entirely  the  benefit  of  the  statutory  exemptions  as  to  that  kind  of  prop- 
erty." And  see  Qaylord  v.  Imhoff,  26  Ohio  St.  317;  QuptU  v.  McFee,  9 Kan. 
80;  Spiro  v.  Faxton,  3  Lea,  75;  QUI  v.  Lattimore,  9  Lea,  381;  White  v. 
Hefner,  30  La.  Ann.  1280;  Giovanni  v.  Bank^  55  Ala.  30r;  Baker  v. 
Sheehfin,  29  Minn.  235.  12  N.  W.  Rep.  704;  &tate  v.  Spenoei;  64  Mo.  355; 
Bonaall  v.  Comly,  44  Pa.  St.  442.  Without  discussing  the  question  further, 
it  is  enough,  under  all  the  circumstances,  to  say  that  we  think  the  rule,  which 
is  supported  by  the  great  preponderance  of  authority,  the  safer  and  better  one* 
and  we  therefore  advise  tliat  the  order  appealed  from  be  affirmed. 

We  concur:    Foote,  0.;  Hatne,  0. 

Per  GimiAM.    For  the  reasons  given  in  the  foregoing  opinion  the  order  ap- 
pealed from  ia  affirmed. 


(77  Cal.  418) 

Sullivan  v.  Grass  Valley  Quabtz  M.  &  M,  Co.    (No.  12,650.) 
{Suvreme  Cowrt  of  California,    December  6, 1S88.) 
1.  AonoN— SspABATB  Gausb  of  Action. 

Findings  that  defendant  employed  plaintiff  to  do  certain  tunneling  at  a  speci- 
fied price  per  foot ;  that  it  inadvertently  let  the  same  work  to  L.  on  the  same  terms, 
and,  on  discovery  of  the  mistake,  "arranged  with  plaintiff  and  L.  to  do  the  work 
together,  which  they  did;"  that  defendant,  on  the  termination  of  plaintiff's  con- 
tract, measured  the  work  done,  and  promised  to  pay  plaintiff  his  share,  an  amount 
stated, — show  a  separate  cause  of  action  for  the  amount  found  due  plaintiff. 

3.    Ck>NTKACTS — ^Al^TSRATION  AND  MODIFICATION. 

L.'s  assent  to  the  promise  to  pay  the  amount  found  due  plaintiff  was  not  neces- 
sary. 

&  Same—Construction— Performance. 

It  having  been  originally  agreed  that,  if  plaintiff  should  find  work  elsewhere,  he 
should  have  the  right  to  terminate  the  contriu;t,  and  he  having  found  such  work, 
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and  notifled  defendant  of  the  termination,  and  defendant  having  measured  the 
work  and  promised  to  pay,  defendant  cannot  object  that  the  contract  was  entire, 
and  that  there  was  not  complete  performance. 

4.  Corporations— Actions  aoainst— Pleading— Authority  of  Officers. 

A  complaint,  in  an  action  against  a  corporation  for  services,  alleging  that  plain- 
tiff was  ^employed  by  defendant  through  one  A.,  its  secretary,  **  need  not  aver  the 
secretary's  authority  to  bind  the  corporation. 

In  bank.  Appeal  from  superior  court,  Nevada  county;  J.  M.  Walling, 
Judge. 

Action  by  Cornelius  Sullivan  against  the  Grass  Valley  Quartz  Milling  Sc 
Mining  Company  for  balance  on  a  contract  to  do  certain  tunneling.  A  de- 
murrer to  the  complaint  was  overruled.  Defendant  answered,  and  judgment 
on  the  evidence  was  given  for  plaintiff.    Defendant  appeals. 

T.  S.  Ford,  for  appellant.     C,  W.  Kitts,  for  respondent. 

Works,  J.  The  appeal  in  this  case  is  from  a  judgment  in  favor  of  plaintiff, 
and  comes  up  on  the  judgment-roll.  The  complaint  is  to  recover  056,  and  to 
enforce  a  mechanic's  lien  therefor.  It  is  alleged  that  the  plaintiff  was  "em- 
ployed by  the  defendant,  through  one  John  Reilly,  its  secretary,"  to  run  50 
feet  of  tunnel  on  the  defendant's  mine,  and  was  to  receive  therefor  $8  per 
foot — the  defendant  to  furnish  certain  tools  and  materials,  the  price  to  be  paid, 
one-third  as  the  work  progressed,  and  the  remainder  at  the  completion  of  the 
work;  that  work  was  commenced  on  said  tunnel  and  continued  until  the  de- 
fendant failed  to  furnish  the  material,  "and  by  agreement  of  all  the  parties 
the  contract  was  terrninateii;"  and  that  the  value  of  the  labor  has  been  paid, 
except  the  sum  of  J$56.  The  complaint  also  contains  the  necessary  allega- 
tions to  entitle  the  plaintiff  to  a  mechanic's  lien.  There  is  a  demurrer  to  the 
complaint  on  the  grounds  (1)  that  it  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action;  (2)  it  is  ambiguous,  unintelligible,  and  uncertain  in 
that  (a)  it  does  not  appear  therefrom  that  Reilly,  the  secretary  of  the  defend- 
ant, had  authority  to  make  the  contract  sued  on;  (6)  it  cannot  be  ascertained 
from  it  whether  it  is  sought  to  recover  the  value  of  the  services  rendered,  or 
a  balance  due  under  the  contract.  The  demurrer  was  overruled.  The  de- 
fendant, by  its  answer,  denies  the  making  of  a  separate  contract  with  the 
plaintiff,  and  alleges,  affirmatively,  that  it  did  enter  into  a  joint  contract  with 
the  plaintiff  and  one  Lehey  by  which  said  parties  agreed  to  do  the  work  men- 
tioned in  the  complaint;  that  the  work  was  done  by  them  under  such  con- 
tract, and  paid  for  in  full.  The  case  was  tried  by  the  court.  '  The  court  finds, 
in  substance:  (1)  That  the  defendant,  through  its  secretary,  entered  into  the 
contract  with  plaintiff,  as  set  out  in  the  complaint,  and,  in  addition,  that  it 
was  agreed  that  if,  during  the  work  under  the  contract,  he  found  work  at 
wages  elsewhere,  he  might  terminate  the  contract.  (2)  That  about  the  same 
time  the  defendant,  through  another  officer,  inadvertently  let  the  sanie  work 
to  Lehey  on  the  same  terms,  except  as  to  the  privilege  given  to  terminate  the 
contract.  (3)  That  upon  the  discovery  of  the  mistake  that  had  been  made  de- 
fendant arranged  with  plaintiff  and  Lehey  to  work  on  said  contract  together,' 
which  they  did.  (4)  That  they  continued  work  until  the  tools  used  by  them  were 
stolen,  and  defendant  was  by  plaintiff  requested  to  replace  them,  but  failed 
for  two  days  to  do  so,  and  in  the  mean  time  plaintiff  found  other  work  at 
wages,  notified  defendant,  quit  work,  and  demanded  his  pay;  that  defendant 
measured  the  work  done  by  plaintiff  and  Lehey,  and  found  that  44  feet  of 
tunnel  had  been  constructed,  and  then  and  there  promised  to  pay  plaintiff  for 
his  share  of  the  same,  viz.,  ^56,  (he  having  previously  received  $10,)  the  siune 
to  be  paid  when  Lehey  completed  the  work.  (5)  That  Lehey  completed  the 
work  October  14,  1887,  and  defendant  paid  him  therefor  in  full,  and  plaintiff 
has  not  been  paid  or  tendered  the  amount  due  him  by  defendant  or  Lehey. 
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(6)  That  plaintiff^s  work  was  worth  S56,  that  he  directed  defendant  not  to 
pay  the  same  to  Lehey,  and  that  plaintiff  and  Lehey  never  jointly  demanded 
payment  of  the  amount  due  on  the  contract.  There  were  other  findings,  but 
they  relate  to  the  mechanic's  lien,  and  need  not  be  noticed,  as  no  question 
arises  on  them. 

1.  It  is  urged  that  the  court  below  erred  in  overruling  the  demurrer  to  the 
complaint.  The  objection  made  to  the  complaint  is  that  it  alleges  the  mak- 
ing of  the  contract  by  the  secretary  of  the  defendant,  and  fails  to  allege  that 
he  had  authority  to  bind  the  company.  The  complaint  does  not  allege  the 
making  of  the  contract  by  the  secretary.  The  allegation  is  that  tlie  plaintiff 
was  employed  by  the  defendant  through  the  secretary.  It  would,  no  doubt, 
have  been  better  pleading  to  have  omitted  all  reference  to  the  secretary;  but* 
as  the  allegation  is  directly  made  that  the  employment  was  by  the  defendant, 
we  regard  it  as  sufficient. 

2.  The  findings  of  the  court  are  attacked  and  minutely  criticised.  The  evi- 
dence not  being  before  us,  we  must  be  guided,  as  to  the  facts,  by  these  find- 
ings. It  is  contended  by  the  appellant  that  the  findings  are  inconsistent  in 
many  particulars,  but  that,  taking  them  as  a  whole,  they  establish  a  joint  con- 
tract between  the  plaintiff  and  Lehey  and  the  defendant;  that  the  work  was 
paid  for  in  full  to  one  of  the  joint  contractors  who  had  a  right  to  receive  it; 
and  that  no  separate  cause  of  action  could  accrue  to  the  plaintiff,  admitting 
that  a  balance  of  the  contract  price  remained  unpaid,  if  the  findings  show  a 
joint  contract  and  payment  in  full,  as  claimed,  the  position  taken  is  undoubt- 
edly correct.  But  wo  are  clearly  of  the  opinion  that  the  findings  cannot  bi>ar 
such  a  construction.  The  original  contract  was  with  the  plaintiff  alone  for 
the  whole  work.  By  mistake  the  same  50  feet  of  tunnel  work  wis  also  let  to 
Lehey.  By  a  subsequent  arrangement  it  was  agreed  that  they  should  both 
go  on  and  do  the  work.  The  price  was  so  much  per  foot.  The  work  of  each 
could  easily  be  done  separately,  and  both  receive  payment  for  what  he  actually 
did.  Whether  this  was  the  arrangement  or  not  does  not  clearly  appear  from 
the  findings,  but  it  does  appear  that,  when  plaintiff  came  to  quit  work,  the 
defendant  treated  the  contract  as  several,  measured  it,  found  what  was  due 
him  for  his  share  of  the  work,  and  agreed  to  pay  him  as  soon  as  Lehey  fin- 
ished the  work.  This,  it  seems  to  us,  gave  the  plaintiff  a  sepnrale  cause  of 
action  for  the  amount  thus  found  to  be  due  him.  Thereafter  the  defendant 
could  not  shield  itself  from  liability  to  him  by  payment  to  Lehey.  It  is  con- 
tender!, further,  that  the  contract  was  entire,  aijd,  as  plaintiff  did  not  com- 
plete the  work,  he  could  not  recover,  and  the  agreement  to  pay  him  for  the 
work  done  was  without  consideration.  But  the  court  expressly  finds  that 
plaintiff  was,  by  the  original  contract,  given  the  right  to  terminate  the  con- 
tract when  he  could  get  work  elsewhere  at  wages;  that  he  did  find  such  work; 
notified  the  defendant  that  he  terminated  the  contract;  the  defendant  assented 
to  it,  measured  his  work,  and  agreed  to  pay  him.  He  was  probably  entitled 
to  immediate  payment,  but  the  court  finds  that  it  was  agreed  that  he  should 
receive  his  money  when  Lehey  finished  the  work.  If  the  contract  could  have 
been  considered  as  entire  before,  it  was  thus  modified,  and  the  obligation  to 
complete  the  contract  was  waived.  It  is  further  urged  that  the  agreement 
was  not  binding  because  Lehey  was  not  a  party  to  it.  But  the  findings  do 
not  show  that  Lehey  had  any  interest  in  the  matter,  or  that  his  assent  was 
necessary  to  its  validity.  The  defendant  saw  fit  to  contract  with  the  plain- 
tiff, and,  if  he  was  originally  bound  to  complete  the  work,  to  release  him.  from 
the  obligation,  and  agree  to  pay  him  for  what  he  had  done.  This  must  be 
binding  upon  it  whether  Lehey  assented  to  it  or  not.  The  fallacy  of  the  whole 
argument  of  counsel  for  appellant  is  that  he  assumes  that  the  contract  sued 
on  was  a  joint  one,  with  the  plaintiff  and  Lehey,  while  the  facts,  as  found  by 
the  court,  show  it  to  be  a  several  contract  with  the  plaintiff  alone.  We  do 
not  regard  the  findings  as  inconsistent  or  contradictory  as  claimed.    They  are 
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consistent, with  the  cause  of  action  alleged  in  the  complaint,  and  support  the 
judgment.    The  judgment  is  aftirmed. 

We  concur:    Searls,  C.  J.;  Siiarpstein,  J. ;  Paterson,  J.;  McFarland, 
J.;  Thornton,  J. 


(11  Colo.  607)  ,_  ^ 

VTeiner  v.  Kumble. 
(Supreme  Court  oj  Colorado,     November  30, 1888.) 

Courts— SupERiOB  Court— Jurisdiction— Non-Resideht  of  County. 

The  superior  oourt  of  Denver  has  jurisdiction  both  over  the  cause  of  action  and 
person  or  the  defendant  in  an  action  to  foreclose  a  mechanic's  lien,  brought  bj  a 
mateiial-man  against  a  non-resident  of  the  county  who  contracted  for  the  erection 
of  certain  buildings  in  said  city ;  the  material  haying  been  furnished  with  the  knowl- 
edge and  consent  of  defendant,  and  process  served  upon  him  within  the  territorial 
jurisdiction  of  the  oourt. 

Commissioners'  decision.     Appeal  from  superior  court  of  Denver. 
C  Q.  Clements,  for  appellant. 

Rising,  C.  This  action  was  brought  by  appellant  to  establish  a  mechanic's 
lien  upon  lots  1,  2,  8,  and  4,  in  J.  W.  Smith's  addition  to  the  city  of  Denver, 
Arapahoe  county,  Colo.,  and  to  foreclose  such  lien  against  appellee  as  owner 
of  said  premises,  and  against  others  who  claim  some  interest  tlierein  or  lien 
thereon.  Appellee  appeared  specially  for  that  purpose  and  filed  a  separate  an- 
swer, that  plaintiff's  supposed  cause  of  action  accrued  out  of  the  jurisdiction 
of  the  said  superior  court,  that  is  to  say,  at  Boulder  county,  in  the  said  state 
of  Colorado;  and  that  appellee  was,  at  the  commencement  of  this  suit,  a  resi- 
dent of  said  Boulder  county,  and  was  served  with  process  in  Denver;  and 
prayed  judgment,  whether  the  court  would  take  further  cognizance  of  said  ac- 
tion. To  this  answer  plaintiff  demurred,  and  alleged,  as  grounds  of  his  de- 
murrer, that  the  answer,  and  the  facts  stated  therein,  are  insulficient  to  con- 
stitute a  defense,  and  that  the  answer  is  contradicted  by  the  record  in  the 
cause.  The  court  overruled  the  demurrer,  and  rendered  a  final  judgment 
against  the  plaintiff,  and  in  favor  of  the  appellee.  The  answer  of  appellee 
makes  no  issue  upon  the  facts  stated  in  the  complaint  as  constituting  a  cause 
of  action,  but  the  allegations  of  the  answer  are  intended  to  question  the  juris- 
diction of  the  court  over  the  subject-matter  of  the  cause  of  action,  and  over 
the  person  of  the  defendant.^  Tlie  facts  stated  in  the  complaint  show  that  ap- 
pellee contracted  with  one  Shugart  for  the  construction  and  erection  of  cer- 
tain buildings  upon  certain  lots  in  the  city  of  Denver;  that  said  Shugart,  with 
the  knowledge  and  consent  of  appellee,  contracted  with  one  Cottrellto  furnish 
the  material  for  and  to  construct  the  stone  and  brick- work  necessary  to  the  ei'ec- 
tion  and  conr«pIetion  of  said  buildings;  that  said  Cottrell,  with  the  knowledge 
and  consent  of  appellee, contracted  with  one  Hines  to  furnish  the  brick  neces- 
sary for  the  erection  and  completion  of  said  buildings;  that  said  Hines  furnished 
such  brick;  that  this  action  is  brought  by  appellant,  as  assignee  of  said  Hines, 
against  appellee,  to  establish  and  foreclose  a  lien  upon  the  intei*est  of  appellee 
in  said  premises  for  the  price  of  the  brick  so  furnished  by  Hines.  The  alle- 
gation of  the  answer,  that  the  cause  of  action  did  not  accrue  within  the  terii- 
torial  jurisdiction  of  the  court,  is  not  sufiicient  to  raise  an  issue  upon  the  facts 
stated  in  the  complaint.  The  uncontro verted  allegations  of  the  complaint 
sliow  that  the  court  had  jurisdiction  of  the  cause.  It  being  a  court  of  general 
jurisdiction  within  its  territorial  limits,  and  the  subject-matter  of  the  cause 
of  action  being  within  such  limits,  it  has  power  to  take  jurisdiction  of  the 
cause  and  of  the  subject-matter,  lior.  Jud.  Sales,  §  65;- Story,  Confl.  Laws, 
§  588.  Did  the  court  obtain  jurisdiction  of  the  person  of  appellee  by  service 
of  summons  on  him  within  its  territorial  jurisdiction?  Jurisdiction  of  the 
cause  is  the  powei'over  the  subject-matter  given  by  the  laws  of  the  sovereignty 
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in  which  the  tribunal  exists.  Bouv.  Law  Diet.  "Jurisdiction."  A  court 
having  jurisdiction  of  the  subject-matter  of  a  cause  of  action  has  complete  ju- 
risdiction to  proceed  to  hear  and  determine  the  particular  cause  involved  when 
it  obtains  jurisdiction  over  the  person  of  the  defendant  by  service  of  process 
upon  him  within  its  territorial  jurisdiction,  unless  the  court  Is,  by  statutory 
provisions,  expressly  precluded  from  obtaining  such  jurisdiction  by  such  serv- 
ice of  process.  Non-residence  of  the  defendant  within  the  territorial  juris- 
diction of  the  court  is  no  objection  to  the  jurisdiction  of  the  court  of  the  cause, 
if  actual  jurisdiction  of  the  person  of  such  defendant  Is  obtained  by  service  of 
process  within  the  territorial  jurisdiction  of  such  courts.  Adams  y.  Lamar^ 
8  Ga.  8a-90;  Public  Worku  v.  CoUege,  17  Wall.  531, 532;  BisaM  v.  Briggs,  9 
Mass.  461-468;  McMnllen  v.  Quest.  6  Te?^.  275,  279;  Barnes  v.  Han-U.  4  N. 
Y.  875;  Ror.  Int.  St.  Law,  p.  22,  par.  2,  and  p.  25,  par.  .5.  Jurisdiction  of 
tlte  cause  is  to  be  determined  by  the  laws  of  the  sovereignty,  and  jurisdiction 
of  the  person  is  to  be  determined  as  a  simple  fact,  subject  to  statutory  pro- 
visions relating  thereto.  There  are  no  statutory  provisions  in  this  state  af- 
fecting the  question  of  obtaining  jurisdiction  of  the  person  of  the  defendant, 
in  cases  of  the  character  of  the  one  under  consideration,  except  the  provisions 
of  the  Code  relating  to  the  place  of  trial  in  civil  actions;  and  there  is  nothing 
in  these  provisions  of  the  Code  to  prevent  the  court  from  obtaining  jurisdic- 
tion of  the  person  of  the  appellee  by  service  of  ita  process  within  its  territorial 
jurisdiction.  The  court  erred  in  overruling  the  demurrer  to  the  answer  of 
appellee,  and  in  entering  final  judgment  against  the  appellant.  The  judgment 
should  be  reversed. 

De  Franob  and  Stallcup,  CO.,  concur. 

Per  Curiam.    For  the  reasons  given  in  the  foregoing  opinion  of  the  com- 
missioners  the  judgment  of  the  superior  court  is  reversed. 


(U  Colo.  601) 

BuRNHAM  et  ah  c.  Freeman. 
{JSuvreme  Cawrt  of  Colorado.    November  80, 1888.) 
Irbioation— Xntebbst  IX  Ibrioatino  Ditch— Rbai.  Pbopebtt. 

An  irrigating  ditch  was  constructed  in  1872  by  the  owners  of  three  claims.  The 
owner  of  the  middle  claim  abandoned  it,  and  plaintiff's  husband  settled  on  it  in  1877, 
and  used  water  from  the  ditch  from  1878  till  1881,  and  did  some  repairs  on  it.  fie 
then  abandoned  his  wife  and  claim  at  once,  and  she  succeeded  to  all  his  rights,  and 
acquired  title  from  the  United  States.  She  used  water  from  the  ditch  in  1882,  with 
the  acquiescence  of  the  owners  of  the  other  claims.  Held  no  evidence  that  she 
owned  any  interest  in  the  ditch;  such  interest  being  real  property,  and  only  to  be 
acquired  by  deed  or  prescription  or  condemnation.  In  any  case  her  appropriation 
in  1878  would  be  subordinate  to  that  of  the  owners  of  the  other  claims  in  1872. 
Stallcup,  C,  dissents. 

Commissioners'  decision.    Appeal  from  district  court,  Larimer  county. 

Susan  Freeman^  the  appellee,  was  plaintiff,  and  George  C.  Burnham  and 
Horace  and  Charles  Emerson,  appellants,  were  defendants,  in  the  court  below. 
The  plaintiff,  claiming  a  third  interest  in  an  irrigating  ditch  formerly  known 
as  the  "Gilchrist,  Baker,  and  Emerson  ditch,"  and  that  defendants  had  dis- 
turbed her  use  thereof,  brought  this  action  to  restrain  future  disturbance  by 
them,  and  to  recover  damages  for  past  injuries.  This  ditch  received  its  water 
from  Lone  Pine  creek,  in  Larimer  county,  and  was  constructed  in  1872  by  the 
two  Emersons,  who  are  defendants,  a  person  by  the  name  of  Gilchrist,  and 
one  E.  L.  Baker.  These  parties  had  three  claims  upon  the  public  domain  on 
said  creek,  which  were  contiguous, — the  Gilchrist  claim  being  the  uppermoet. 
Baker's  the  next,  and  the  Emerson  claim  the  lowermost  of  the  three.  The 
ditch  was  built  designedly  to  irrigate  such  portions  of  these  claims  as  lay  un- 
der the  same.    It  was  taken  out  above  the  Gilchrist  claim,  and  ran  across  it 
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and  the  Baker  claim  to  the  Emerson  claim.  Water  was  used  from  said  ditch 
in  1872  by  Gilchrist  in  irrigating  a  part  of  his  claim,  and  was  also  used  that 
year  by  the  Emensons  in  irrigating  a  part  of  their  claim,  bat  shortly  after  the 
building  of  the  ditch  Baker  abandoned  his  claim  without  having  used  any 
water  thereon  from  said  ditch  for  any  purpose,  and  none  was  used  upon  any 
part  of  the  land  included  in  the  Baker  claim  until  the  year  1878,  and  not  then 
by  Baker,  or  for  him,  but  by  one  Ereenian,  the  husband  of  the  plaintiff,  who 
had  settled  upon  the  Baker  claim  in  October,  1877.  Freeman  continued  to 
reside  upon  this  land  with  his  family,  and  continued  the  use  of  water  therein 
from  said  ditch  each  year,  until  some  time  in  1881,  when  he  left  the  place,  de- 
serting it  and  his  family.  The  plaintiff  remained  upon  the  land,  and  has  since 
acquired  title  thereto  from  the  United  States  government,  and  she  used  water 
from  said  ditch,  to  irrigate  a  portion  of  her  land,  in  1882,  and  claims  to  have 
done  work  upon  the  ditch  that  year  in  the  way  of  repair.  It  is  conceded  that 
her  husband  did  some  work  at  repairing  the  said  ditch  while  he  lived  upon 
this  land,  but  the  defendants  claim  that  he  did  so,  not  as  a  party  interested  in 
the  ditch,  but  solely  in  consideration  for  the  temporary  use  of  water  from  said 
ditch,  and  that  he  never  became  the  owner  of,  or  acquired  or  contracted  for, 
an  interest  in  said  ditch;  and  that  the  plaintiff  had  no  interest  therein  at  the 
time  of  bringing  this  action,  or  at  any  time,  but  that  what  water  she  used 
therefrom,  in  1882,  was  by  the  sufference  or  permission  of  the  defendants. 
The  defendant  Burnham  purchased  the  improvements  upon  the  ijrilchrist 
claim,  and  the  Gilchrist  interest  in  said  ditch,  in  1876,  and  during  that  year 
he  and  the  Emersons  repaired  the  ditch  at  considerable  expense,  and  divided 
and  used  the  water  thereof  equally  between  them  in  irrigating  their  respective 
claims,  and  the  crops  grown  thereon.  A  jury  was  impaneled  and  sworn  to 
ti;y  the  issues,  and  under  an  order  of  the  court,  the  parties  consenting  thereto, 
said  jury  was  required  to  return  a  finding  upon  the  following  questions:  "(1) 
Was  the  plaintiff  at  the  time  of  JQling  her  complaint  herein  entitled  to  use 
water  from  the  irrigating  ditch  mentioned  in  her  complaint,  to  irrigate  her 
lands  and  crops  mentioned  in  said  complaint?  (2)  Did  the  defendants,  or 
either  of  them,  wrongfully  prevent  or  interfere  with  plaintiff's  right  to  the 
use  of  water  from  the  irrigating  ditch  mentioned  in  said  complaint,  to  the 
damage  of  the  growing  crops  of  plaintiff  mentioned  in  said  complaint,  and,  if 
the  jury  find  affirmatively  upon  both  of  these  issues,  what  amount  of  dam- 
ages has  the  plaintiff  sustained  in  consequence  thereof?"  The  court  in- 
structed the  jury,  at  the  close  of  the  testimony,  to  return  a  verdict  in  favor 
of  the  plaintiff  upon  both  questions  thus  submitted,  and  to  insert  such  sum 
for  damages  as  they  might  find  from  the  evidence  the  plaintiff  had  sustained. 
A  verdict  was  returned  accordingly,  and  for  $283.70  damages  in  favor  of  the 
plaintiff.  Upon  this  verdict  a  judgment  wjis  rendered,  and  a  perpetual  in- 
junction granted,  restraining  the  defendants  from  interfering  with  or  obstruct- 
ing the  rights  of  the  plaintiff  in  the  premises,  as  found  in  and  by  the  decree 
of  the  court.  This  action  was  brought  in  June,  1883,  and  a  temporary  in- 
junction was  then  granted.  It  was  tried  in  March,  1884.  The  decree  finds, 
substantially,  that  the  ditch  was  constructed  expressly  for  the  benefit  of  the 
lands  lying  thereunder  and  embraced  within  the  three  claims  aforesaid  while 
the  same  were  government  lands,  and  was  of  sufficient  capacity  to  Irrigate  the 
same;  that  the  plaintiff  had  succeeded  to  her  husband's  rights  in  the  land 
originally  claimed  by  Baker,  and  to  her  husband's  rights  in  said  ditch;  that 
she,  and  her  husband  before  her,  had,  as  an  owner  therein,  used  water  from 
said  ditch  since  the  spring  of  1878,  with  the  knowledge  and  consent  of  the  de- 
fendants, for  the  irrigation  of  her  said  land,  and  without  charge  therefor,  up 
to  the  month  of  March,  1883,  when  the  defendants  wrongfully  prevented  her 
from  the  further  use  of  such  ditch,  and  the  waters  thereof,  to  her  damage  in 
the  sum  found  by  the  jury;  and  that  she  and  her  said  husband  had,  with  the 
like  consent  and  knowledge  of  the  defendants,  made  valuable  improvements 
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upon  said  ditch.  The  decree  concludes  as  follows:  "Wherefore,  it  is  consid- 
ered, adjudged,  and  decreed  by  the  court  that  the  said  plaintiff  be  at  liberty  to 
use  said  irrigating  ditch  in  connection  with  the  defendants,  according  to  her 
proportionate  needs,  and  a  proportionate  share  of  the  water  thereof,  for  the 
irrigation  of  her  said  land,  and  for  the  cultivation  of  the  growing  crops  thereon, 
without  let,  hinderance,  or  interference  by  the  said  defendants,  or  either  of 
them,  subject  to  the  duty  and  obligation  on  her  part  to  do  her  proportionate 
share  of  work,  and  to  bear  her  proportionate  share  of  expenses  in  maintaining 
and  keeping  said  ditch  in  repair;  and  that  the  said  defendants  be,  and  they 
are  hereby,  perpetually  enjoined  from  in  any  manner  interfering  with  or  pre- 
venting the  plaintiff  from  so  using  said  irrigating  ditch,  and  the  waters  thereof, 
for  beneficial  use  in  the  irrigation  o(  her  said  land,  and  the  cultivation  of 
growing  crops  thereon,  as  aforesaid.  And  it  is  further  considered  by  the 
court  that  the  said  plaintiff  do  have  and  recover  of  and  from  the  said  defend- 
ants the  said  sum  of  $233.70,  her  damages  so  as  aforesaid  assessed  by  the  jury, 
and  herein  specially  found  in  her  favor  by  the  court,  together  with  her  costs 
in  this  behalf  laid  out  and  expended,  to  be  taxed,  and  that  she  have  execution 
therefor.  **  Before  the  decree  was  entered  a  motion  was  interposed  by  the 
defendants  for  a  new  trial.  This  motion  was  denied.  The  defendants  have 
brought  the  case  to  this  court  by  appeal,  and  ask  for  a  reversal  of  the  judg- 
ment. 

Ballard  d'  Robinson  and  Haynes,  Denning  <&  Annis^  for  appellants.  Tih 
ford,  Qilmore  cfe  Rhodes,  for  appellee. 

De  France,  C,  {qfter  stating  the  facts  as  above,)  The  plaintiff  in  her  com- 
plaint alleges  an  ownership  in  herself  of  an  undivided  one-third  interest  in 
the  irrigating  ditch  in  question.  The  decree  of  the  court  does  not  designate 
speciiically  what  interest  the  plaintiff  owns  in  said  ditch,  but  the  inference 
theref  rpra  is  that  she  is  the  owner  of  a  one-third  interest.  She  is  awarded  by 
the  decree  a  proportionate  share  of  the  water  of  said  ditch  for  the  irrigation 
of  her  land  and  crops.  In  this  respect  the  decree  is  erroneous,  as  it*  ignores 
the  principle  of  priority  of  appropriation.  Water  was  used  upon  Burn  ham's 
land,  and  likewise  that  of  the  Emersons,  in  1872,  and  thereafter,  while  it  was 
not  applied  to  the  land  now  owned  by  the  plaintiff  until  the  year  1878.  But 
the  foundation  of  this  action  is  an  ownership  by  plaintiff  of  some  interest  in 
the  ditch.  She  claims  no  contract  right  to  the  use  of  water  therefrom,  but 
her  claim  is  based  solely  upon  the  ground  of  an  ownership  therein.  In  order, 
therefore,  for  her  to  recover,  it  was  incumbent  upon  her  to  establish  the  fact 
that  she  owned  an  interest  in  the  said  ditch.  Upon  this  point  the  evidence  is 
not  sufficient.  She  acquired  no  interest  from  Baker.  His  interest  in  the 
ditch  did  not  pass  to  the  United  States  government  upon  the  abandonment  by 
him  of  his  claim  to  the  land  now  owned  by  the  plaintiff,  and  she  therefore  ac- 
quired no  interest  in  the  ditch  by  her  conveyance  from  said  governmfint. 
Neither  the  plaintiff  nor  her  husband  purchased  the  improvements  made  by 
Baker  upon  said  land,  or  any  interest  of  Baker  in  the  said  ditch.  The  re- 
pairs or  improvements  made  upon  the  ditch  by  the  plaintiff,  and  by  her  hus- 
band, did  not  invest  the  plaintiff  or  her  husband  with  an  ownership  in  the 
ditch,  and  no  verbal  declarations  of  the  Emersons  could  do  so;  nor  did  the  usa 
of  water  from  such  ditch,  with  the  consent  of  the  defendants,  to  water  the 
land  owned  by  plaintiff,  operate  to  convey  an  interest  in  the  ditch  to  the  plain- 
tiff, or  her  husband.  All  these  things  combined  could  have  no  such  effect, 
yet  these  are  all  the  facts  shown  by  the  evidence  to  establish  such  right  or  in- 
terest. The  ditch  was  constructed  and  in  operation,  and  in  the  lawful  pos- 
session of  the  defendants,  before  the  plaintiff  or  her  husband  settled  upon  the 
said  land.  It  was  a  private  ditch,  belonging  to  individuals,  and  not  to  an  in- 
corporated company.  The  law  recognizes  but  two  ways  of  acquiring,  by  pur- 
chase, an  ownership  interest  in  such  a  ditch.    One  is  by  deed  or  prescriptioni 
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which  presupposes  a  grant,  and  the  other  is  by  condemnation.  An  interest 
In  such  a  ditch  is  an  interest  in  realty.  It  cannot  pass  by  a  mere  verbal  sale. 
Smith  V.  O^Uara,  43  Cal.  371.  The  evidence  being  insufficient  to  show  an 
ownership  in  the  plaintiff  in  such  ditch,  tlie  judgment  and  decree  must  be  re- 
versed. 

Rising,  C,  concurs.    Stallcup,  C,  dissents. 

Per  Curiam.  For  the  reasons  stated  in  the  foregoing  opinion  the  judg- 
ment of  the  court  below  is  reversed.  Plaintiff  was  entitled  to  appropriate 
sufficient  of  the  unappropriated  water  remaining  in  the  natural  stream  to  ir- 
rigate lier  land.  The  water  which  B^ker  originally  intended  to,  but  did  not 
divert,  she  might  take,  provided  it  yet  remained  unappropriated.  If  it  were 
necessary  to  take  the  water  across  defendant  Burn  ham's  land,  and  if  she  failed 
by  contract  to  purchase  an  interest  in  the  ditch  over  this  land,  she  could  pro- 
ceed under  the  statute  to  condemn  the  right  of  way  for  a  new  ditch,  or  to 
condemn  the  right  to  use  the  ditch  already  constructed.  But,  in  any  event, 
the  priorities  of  the  appropriations  belonging  to  Burnham  and  the  Emersons 
would  be  superior  to  that  of  plaintiff,  made  eight  or  ten  years  afterwards. 


(11  Colo,  eio) 

Cochrane  ©.  Cowan. 

{i^tyreme  Court  of  Colorado,    November  80, 1888.) 

Appeals — ^Prom  Justices  op  thb  Pbjlob— Jurisdictiok  op  Superior  Court. 

Gen.  St.  Colo.  $  8232,  provides  that  appeals  from  an^  decision  of  a  justice  of  the 
peace  in  the  city  or  incorporated  town  where  a  superior  court  is  held,  or  from  the 
decision  of  any  police  magistrate  of  said  city  or  town,  in  any  case  involving  the 
violation  of  a  city  ordinance,  may  be  allowed  to  the  superior  court  of  such  city  or 
town.  Held^  that  the  8ui)erior  court  has  jurisdiction  of  appeals  from  justices  in 
cases  not  involving  the  violation  of  an  ordinance. 

Appeal  from  superior  court  of  Denver. 

Action  on  contract  by  £.  H.  Cowan  against  Frank  T.  Cochrane.  Judgment 
lor  plaintiff.    Defendant  appeals. 

F.  J.  O'Donnell,  for  appellant.  /.  N.  Baxter  and  T,  2>.  W.  Tohley,  for  ap- 
pellee. 

Per  Curiam.  This  cause  is  upon  a  money  demand.  It  was  first  tried  be- 
fore a  justice  of  the  peace,  and,  upon  judgment  being  there  rendered  in  favor 
of  Cochrane,  Cowan  appealed  to  the  superior  court  of  Denver,  where  the  cause 
was  retried  and  judgment  rendered  against  Cochrane.  From  the  latter  judg- 
ment the  present  appeal  whs  taken.  The  first  matter  presented  and  argued 
is  a  challenge  to  the  jurisdiction  of  the  superior  couii;.  Section  3222,  Gen. 
St.,  under  which  the  appeal  to  the  superior  court  was  taken,  reads  as  follows: 
"Appeals  from  any  final  decision  of  a  justice  of  the  peace  in  the  city  or  in- 
corporated town  where  a  superior  court  is  held,  or  from  the  decision  of  any 
police  magistrate  of  said  city  or  town  in  any  case  involving  the  violation  of  a 
city  ordinance,  may  be  allowed  to  the  superioi'  court  of  such  city  or  incorpo- 
rated town,  and  may  be  taken  in  the  same  manner  as  appeals  from  justices  of 
the  peace  in  other  cases."  The  question  of  jurisdiction  by  the  superior  court 
of  appeals  from  justices  of  the  peace  in  cases  not  based  upon  a  violation  of  or- 
dinances is  practically  res  adjudfcata.  It  was  determined  in  tlie  case  of  Welsh 
V.  Noyes,  10  Colo.  133,  14  Pac.  liep.  317,  and  again  in  the  case  of  Ingots  v. 
Plimpton,  10  Colo.  535, 16  Pac.  Rep.  155.  Counsel  for  appellant  files  an  able 
and  ingenious  argument  in  which — Firsts  the  constitutionality  of  the  statute 
under  consideration  is  challenged;  and,  second,  its  meaning,  assuming  it  to 
be  constitutional,  is  declared  to  be  adveiise  to  the  jurisdiction  of  the  superior 
court  in  such  cases  as  the  one  at  bar.  But  after  a  careful  consideration  of  the 
additional  suggestions  now  for  the  first  time  presented,  we  do  not  feel  Inclined 


Digitized  by 


Google 


Or.]  ANDERSON  V.  BENNETT:  766 

to  change  the  conclusion  hitherto  expressed.  The  title  of  the  act  which, 
among  otlier  things,  relates  to  the  jurisdiction  of  superior  courts,  is,  we  think, 
sufliciently  broad  to  cover  the  particular  phase  of  such  jurisdiction  treated  of 
by  the  statute  challenged.  We  tiiink  a  fair  interpretation  of  tiie  statute, 
though  its  Jangiiage  is  not  entirely  free  from  ambiguity,  justifies  the  view  that 
the  legislature  intended  to  confer  upon  the  superior  court  jurisdiction  of  ap- 
peals from  all  tinal  decisions  rendered  in  civil  actions  by  justices  of  the  peace 
within  the  city  for  which  the  superior  court  exists.  It  may  be,  as  counsel 
suggests,  that  this  construction  of  the  statute  will  sometimes  lead  to  incon- 
gruities in  practice;  but  we  are  not  informed  that  injustice  to  litigants  will 
result,  and,  in  any  event,  the  legislature  can  better  correct  the  incongruities 
mentioned.  The  statement  in  Darrow  v.  People,  8  Colo.  417, 8  Pac.  Rep.  661, 
that  superior  courts  could  "entertain  appeals  frpm  justices  of  the  peace  in 
cases  relating  to  the  violation  of  city  ordinances,"  was  not  intended  to  be  a 
declaration  ttiat  they  could  not  entertain  appeals  from  justices  of  the  peace  in 
other  cases.  It  is  a  fact  stated  by  way  of  argurqent,  in  support  of  the  propo- 
sition then  under  consideration.  The  question  now  before  us  was  not  pre- 
sented or  considered,  and  was  not  intended  to  be  determined  in  that  case.  Ap- 
pellant further  challenges  the  judgment  of  the  court  below,  upon  the  ground 
that  it  was  not  warranted  by  the  evidence.  The  cause  was  tried  to  the  court 
wnthout  a  jury.  No  useful  purpose  would  be  subserved  by  reviewing  tlie  ev- 
idence in  detail.  Suffice  it  to  say  that  we  think  appellant's  position  well  taken. 
No  express  contract  is  proven,  nor  can  it  be  said  that  an  implied  contract  may 
fairly  be  inferred.  The  evidence  is,  we  think,  insufficient  to  estiiblish  a  legal 
liability.  It  is  certainly  insufficient  to  show  the  amount  of  such  liability,  if 
one  exists.     The  judgment  must  be  reversed. 


Anderson  v.  Bennett. 
iSuvreme  Court  of  Oregon^    November  5, 18S8.) 

1.  Masteb  and  Servant— Neolige nob  op  Fellow-Servant— Assumption  op  Risk. 
The  general  docti-ine  that  a  master  is  not  liable  for  injuries  caused  by  the  negli- 
gence of  a  fellow-servant  in  the  same  common  employment  is  now  regarded  as  set- 
tled law.  The  reason  assigned  for  this  exemption  is  that,  by  his  contract  of  em- 
ployment, the  servant  assumes  the  risks  incident  to  it,  and  that  both  he  and  his  em- 
ployer had  them  in  contemplation  in  fixing  the  compensation.^ 

2w  Same— Who  abb  Fellow-Servants. 

The  general  rule,  as  declared  in  Farwell  v.  Railroad  Co.,,  4  Mete.  49,  that  all 
servants  employed  by  the  same  master  and  working  under  the  same  control  and  in 
a  common  employment^  are  fellow-servants,  has  been  the  subject  of  much  dispute 
as  to  its  proper  limitations,  and  In  many  of  the  states  has  been  relaxed  and  modi- 
fled  in  consequence  of  the  hardships  and  injustice  growing  out  of  its  too  general  ap- 
plication.* 

a.  Same. 

So  that  Ihe  later  current  of  judicial  decision,  as  well  as  legislative  action,  indi- 
cates a  marked  departure  from  that  rule,  and  a  disposition  to  so  limit  and  restrict 
it  as  shall  make  the  master  answerable  for  his  just  share  of  responsibility  to  his 
servant  for  injuries  sustained  in  his  employment.' 

4.  Same— Vice-Prikcipal. 

A  marked  change  from  the  old  rule  is  taking  place  in  the  law  as  to  servants 
clothed  with  partial  authority  only,  such  as  a  foreman  or  superior  servants,  and  the 
principle  upon  which  such  change  is  based  is  that  when  a  master  delegates  any  duty 
which  he  owes  to  his  servants,  he  is  liable  for  its  proper  performance.* 

'That,  in  the  absence  of  statute,  the  negligence  of  a  fellow-servant  is  one  of  the  risks 
assumed  by  an  employe  for  which  the  master  is  not  liable,  see  Shea  v.  Railroad  Co., 
(Pa.)  13  Atl.  Kejp.  193,  and  note;  RaUroad  Co.  v.  McMannon,  (Ky.)  8  S.  W.  Rep.  IS,  and 
note;  Keith  v.  Coal  Co.,  (Ga.)  7  S.  E.  Rep.  166,  and  note.  See,  also,  exhaustive  note  to 
Parmer  v.  Railway  Co.,  (Iowa,)  24  N.  W.  Rep.  895, 

•In  general,  as  to  who  are  fellow-servants  within  the  rule  exempting  the  master  from' 
liability  for  their  negligence,  see  Wolcott  v.  Studebaker,  84  Fed.  Rep.  8,  and  note;  Keith 
V.  Coal  Co.,  (Ga.)  7  S.E.  Rep.  166,  and  note;  Rogers,  etc.,  Works  v.  Hand,  (N.J.)  14  AU. 
Rep.  766,  and  note. 

^  See  foot-note  1  on  next  page. 
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5.  Samb. 

Guided  by  this  principle,  several  tests  have  been  applied  in  determining  the  line 
of  demarcation  between  the  representative  of  the  master  and  the  mere  servant, 
and  among  them  is  the  ruling  that  the  master  is  chargeable  for  any  act  of  negli- 
gence in  so  far  as  the  servant  is  charged  with  the  performance  of  the  master^s  duty 
to  his  servants,  such  as  the  selection  of  competent  servants,  the  furnishing  of  suit- 
able tools  and  instrumentalities,  the  providing  of  a  reasonably  safe  place  in  which 
to  work,  and  the  observance  of  such  care  as  will  not  expose  the  servant  to  hazards 
and  perils  which  may  be  guarded  against  by  proper  diligence,  etc. ;  and  to  the  ex- 
tent of  the  discharge  of  these  duties  which  the  master  owes  to  his  servant  by  the 
middle  man  or  vice  principal,  the  latter  stands  in  the  place  of  the  master.^ 

6.  Same— Safe  Place  to  Work. 

It  is  therefore  a  duty  which  the  master  owes  to  every  servant  to  provide  a  rea- 
sonably safe  place  at  which  to  work,  having  reference  to  the  nature  of  the  under- 
taking, or  the  exigency  of  the  situation,  and  although  he  is  not  an  insurer  he  is 
bound  on  the  same  principle  by  the  law  to  exercise  due  and  proper  care  in  this  re- 
gard as  he  is  in  hiring  competent  servants,  or  in  supplying  reasonably  safe  ma- 
chinery or  other  appliances  for  the  use  of  his  servants.* 

7.  Same. 

As  the  defendant  was  not  personally  present  and  did  not  promulgate  or  establish 
any  suitable  or  needful  rules  and  regulations  for  the  safe  and  proper  conduct  of  the 
work,  and  as  the  direct  management  or  execution  of  the  work  during  his  turn 
was  placed  in  charge  of  C,  there  necessarily  devolved  upon  him  the  duties  in  this 
particular  which  the  defendant  owed  to  his  servants ;  and  as  a  consequence  it  be- 
came the  duty  of  C.  to  provide  for  the  safety  of  the  servants  under  his  control  and 
subject  to  his  commands,  by  the  exercise  of  such  cure  in  the  management  and  con- 
duct of  the  undertaking  intrusted  to  him  as  would  render  reasonably  safe  the  place 
at  which  the  employes  must  apply  the  machinery  and  do  their  work. 

8.  Same— VicE-PnixciPAL. 

C.  was  thus  not  only  the  foreman  to  direct  the  work  of  the  hands  under  him,  but 
the  person  above  all  others  to  provide  that  the^  should  have  a  reasonably  safe  place 
at  which  to  work,  consistent  with  the  exigencies  of  the  situation ;  and  in  this  view 
it  is  of  no  importance  by  what  name  G.  be  called,  whether  a  middle-man,  superin- 
tendent, or  foreman. 

«.  Same— Neglioexce  op  Viob-Principal— Evidence. 

When  therefore  C.  ordered  the  plaintiff  to  set  up  the  machinery,  and  drill  holes 
at  the  place  where  the  injury  occurred,  without  having  taken  any  care,  or  at  least 
adopted  some  precautionary  measures  to  discover  whether  there  were  holes  charged 
with  giant  powder  which  had  failed  to  explode,  and  to  guard  against  the  danger  of 
the  drills  penetrating  them,  etc.,  he  committed  a  negligent  or  wrongful  act,  and  ex- 
posed the  plaintiff  to  a  serious  danger  not  contemplated  by  his  contract  of  service. 

(Syllabus  by  ths  Court.) 

Appeal  from  circuit  court,  Multnomah  county;  E.  D.  Shattuck,  Judge, 
Action  for  damagea  by  August  Anderdon  against  Nelson  Bennett.    From 

a  judgment  for  plaintiff  defendant  appeals. 
ff.  T.  Thompson  and  Qeo,  H.  Williams,  for  appellant.     Qeo,  W»  Yocum  and 

F.  Clamo,  for  appellee. 

Lord,  J.  This  is  an  action  to  recover  damages  for  personal  injuries  caused 
by  the  alleged  negligence  of  the  defendant,  his  servants  and  agents.  The 
complaint,  in  effect,  is  that  the  defendant  was  engaged  in  constructing  the 
tunnel  on  the  line  of  the  Northern  Pacific  Eailroad  (Company,  and  that  the 
plaintiff  was  engaged  in  his  service  for  hire  as  a  common  laborer  during  the 
time  therein  mentioned;  that  Thomas  Cosgrove  was  the  foreman,  manager, 

^That  a  master  is  liable  for  injuries  to  a  servant  i*esulting  from  the  negligence  of  a 
vice-principal  to  whom  the  master  has  delegated  his  own  authority,  and  as  to  who  are 
such  vice-principals,  see  Heckman  v.  Mackey,  &5  Fed.  Rep.  353 ;  Baldwin  v.  Railway 
Co.,  (Iowa,)  89  N.  W.  Rep.  507,  and  note;  Criswell  v.  Railway  Co.,  (W,  Va.)  6  S.  E.  Rep. 
81,  and  note. 

>A  master^s  liability  to  his  servant  for  injuries  caused  by  defective  arrangements  is 
not  that  of  an  insurer  or  guarantor,  Canter  v.  Mining  Co.,  35  Fed.  Rep.  41,  and  note ;  but 
it  is  his  duty  to  provide  a  reasonably  safe  working  place  for  his  employes,  Baldwin  v. 
Railway  Co.,  (Iowa,)  33  N.  W.  Rep.  356,  and  note.  In  general  as  to  the  master*s  duty 
in  this  regard,  see  Railway  Co.  v.  McElyea,  (Tex.)  9  B.  W.  Rep.  813,  and  note;  Improve- 
ment Co.  V.  Smith's  Adm'r,  (Va.)  7  S.  E.  Rep.  365,  and  note;  Diuilap  v.  Railroad  Co., 
(6a.)  Id.  283,  and  note. 
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and  superintendent  of  said  work,  and  that  plaintiff  was  directly  under  his 
control  and  authority,  and  that  by  reason  of  his  negligence  he  was  greatly  in- 
jured and  his  eye-sight  destroyed.  The  substance  of  the  evidence  is  that  the 
defendant  was  a  contractor  for  the  construction  of  a  tunnel  for  the  Northern 
Pacific  Railroad  Company,  and  that  S.  J.  Bennett  was  his  chief  superintend- 
ent and  M.  B.  Turner  was  his  assistant  at  the  west  end  of  the  tunnel,  where 
the  plaintiff  was  engaged  at  work,  and  that  Cosgrove  was  the  foreman  of  the 
gang  or  shift  of  men  to  whicli  the  plaintiff  belonged;  that  in  the  prosecution 
of  this  work  there  were  two  shifts  or  gangs  of  men,  working  alternately  by 
day  and  night;  that  in  performing  this  work  they  would  clear  up  so  much  of 
the  broken  rock  and  debris  as  would  make  a  clean  place  for  them  to  operate 
their  drills,  which  bored  holes,  horizontally  and  perpendicularly,  in  the  benches 
of  the  tunnel,  then  charge  them  with  giant  powder  and  explode  it»  when  that 
gang  or  shift  would  retire  to  be  succeeded  by  the  other,  who  would  go  through, 
in  their  turn,  a  like  routine  of  labor;  that  the  materials  and  appliances  for 
doing  the  work  were  furnished  by  Bennett,  the  superintendent;  that  Cosgrove 
was  a  man  of  skill  and  experience  in  the  business  of  tunneling,  and  that  in 
the  management  of  the  work  of  blasting,  during  his  turn,  he  acted  upon  his 
own  judgment,  directed  and  controlled  the  use  of  the  explosives  as  well  as  the 
use  and  location  of  the  machinery  and  drills,  commanded  the  movements  of 
the  men  under  his  control,  and  ordered  them  when  and  where  and  what  to 
do,  and  how  to  do  it;  that  he  had  hired  and  discharged  men  under  his  control, 
although  his  authority  to  do  so  was  denied  and  contradicted,  but  not  the  fact 
that  he  had  done  so;  that  on  the  day  of  the  accident  the  plaintiff  was  ordered 
by  Cosgrove  to  drill  a  perpendicular  hole  in  a  certain  rock  in  the  tunnel,  and 
that  Cosgrove  placed  the  drill  on  the  spot,  and  ordered  and  directed  the  plain- 
tiff to  drill  the  hole,  which  he  was  engaged  in  doing  when  the  explosion  oc- 
curred that  caused  the  injury;  that  the  injury  was  occasioned  by  his  boring 
into  a  missed  or  unexploded  hole  which  was  not  discoverable  by  reason  of  the 
neglect  of  the  foreman  to  remove  the  debris  and  broken  rock.  In  respect  to 
this  point  one  witness  testified  "that  until  a  good  deal  of  work  in  cleaning  up 
had  been  done,  that  it  was  impossible  for  any  one  to  tell  whether  there  was 
any  missed  or  unexploded  holes;  that  they  did  not  work  long  in  cleaning  up 
before  they  started  drilling;  that  the  missed  hole  which  exploded  and  done 
the  injury  to  the  plaintiff  was  covered  up  with  loose  rock,  and  no  one  could 
see  whether  there  were  any  missed  holes  or  not."  And  again:  "There  was 
no  chance  to  examine  for  missed  holes  until  the  rock  was  cleaned  off.  No- 
body could  tell  there  was  any  missed  holes,  because  there  was  so  much  rock 
and  debris,^*  And  when  the  inquiry  was  made  why  it  was  not  cleared  off  so 
as  to  find  out  whether  there  were  any  missed  or  unexploded  holes,  the  wit- 
ness answered:  "Because  we  did  not  have  time.  The  foreman  would  not 
give  us  time;  he  was  pushing  us  ahead  all  the  time, — hurrying  us  up."  This 
evidence,  in  substance,  is  fully  corroborated  by  others.  It  is  further  testified 
to  that  "the  first  thing  we  did  when  we  got  in  was  to  clean  off  the  benches, 
and  get  ready  for  drilling:"  that  before  putting  the  drills  to  boring  it  was  nec- 
essary to  have  a  clean  place,  and  as  soon  as  this  was  done  the  drilling  began. 
As  to  the  condition  of  the  tunnel,  Cosgrove  testifies  when  he  went  in  that  "he 
looked  the  tunnel  over  to  see  if  it  was  safe;  supposed  it  was  safe;  that  the 
lower  part  you  could  not  tell  anything  about  it,  as  it  was  all  covered  with 
rock."  He  further  testified  that  there  was  a  rule  for  the  men  to  look  after 
missed  holes,  and  to  report  them  to  him;  and  the  evidence  shows  that  the 
plaintiff  complied  with  this  regulation.  In  this  particular  it  may  be  well  to 
note  what  he  testifies:  "When  I  was  drilling  the  first  hole,  I  discovered  an 
unexploded  hole,  and  called  the  foreman*s  attention  to  it.  This  hole  I  discov- 
ered was  about  ten  or  twelve  inches  from  the  hole  I  was  drilling,  maybe  a 
little  one  side.  I  asked  the  foreman  if  he  thought  there  was  any  danger  for 
me  to  work  in  that  place.    He  told  me  there  was  no  danger;  *  go  ahead  and 
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work.'  When  the  hole  was  finished  I  called  the  foreman's  attention  again, 
and  asked  him  in  what  place  he  wanted  me  to  drill  the  next  hole,  and  the  fore- 
man took  hold  of  the  drill  with  his  hand  and  set  the  hole  in  a  perpendicular 
place  and  ordered  me  to  drill.  This  was  from  four  to  five  feet  from  the  hole 
I  had  just  drilled.  I  was  drilling  a  perpendicular  hole.  When  I  had  drilled 
only  a  short  time  in  that  place,  the  explosion  happened.*'  And  he  testifies 
that  **  the  reason  of  the  explosion  was  that  there  was  a  hole  that  failed  to  ex- 
plode underneath  the  hole  that  the  foreman  had  ordered  me  to  drill,  and  as 
soon  a»  a  part  of  the  drill  struck  the  powder  it  exploded.  That  explosion  de- 
stroyed ray  eye-sight."  The  evidence  also  shows  that  the  men  were  put  to 
work  cleaning  away  the  debris  in  the  first  instance  only  for  the  purpose  of 
getting  a  clean  place  so  as  to  operate  the  drills,  and  that  when  this  was  accom- 
plished the  drills  were  set  going;  that  with  the  exception  of  the  rule  already 
referred  to  there  was  no  other  rule  or  regulation  or  instructions  devised  to 
protect  or  provide  for  the  safety  of  the  men  in  the  course  of  their  employment, 
or  requiring  the  broken  rock  and  loose  dirt  to  be  cleaned  off  so  as  to  discover 
and  expose  the  unexploded  holes  before  the  process  of  drilling  began.  Some 
idea  of  the  force  of  the  explosion,  and  the  danger  arising  from  unexploded 
holes,  unless  proper  precautions  are  taken  to  discover  them,  is  shown  by  the 
evidence,  when  it  resulted  in  the  killing  of  four  men  outright,  and  seriously 
wounding  and  maiming  some  six  or  seven  others  of  the  gang. 

Upon  substantially  this  state  of  facts  the  court,  after  giving  the  usual  pre- 
liminary instructions  to  guide  the  jury  in  weighing  the  evidence,  etc.,  charged 
tliem  that  "it  was  a  settled  rule  of  law  that  a  master  was  not  liable  to  his 
servant  for  injuries  caused  by  the  negligence  of  a  fellow-servant,  and  if  they 
found  Cosgrove  was  such,  their  verdict  must  be  for  the  defendant;  that  the 
term  'fellow-servant,'  as  a  general  rule,  includes  all  who  serve  the  same  mas- 
ter, work  under  the  same  control,  and  derive  compensation  and  authority 
from  the  same  source,  and  are  engaged  in  the  same  general  employment,  etc.; 
that  where  a  master  submits  the  substantial  control  of  the  business,  or  a  par- 
ticular department  thereof,  to  another,  giving  to  such  party  the  power  t6  select 
his  associates  and  to  discharge  them,  and  full  authority  to  command  the  laboreis 
over  whom  he  is  placed,  and  direct  when  and  where  and  how  they  shall  work, 
the  party  so  invested  with  authority,  although  himself  a  servant,  is  not  a  fel- 
low-servant of  the  laborers  thus  placed  under  his  control,  but  that  such  party 
stands  in  the  relation  of  vice-principal,  and  the  master  is  answerable  for  his 
negligence."  Then,  directing  his  instructions  more  particularly  to  the  facts 
of  the  Ciise  in  hand,  said:  "If  the  jury  find  from  the  evidence  in  this  case 
that  Cosgrove  was  at  the  time  of  the  explosion  described  in  the  complaint, 
charged  and  intrusted  by  the  defendant  with  the  control  and  management  of 
the  blasting  and  the  using  of  high  explosives  in  the  Cascades  tunnel,  and  had 
authority  to  choose  and  discharge  the  men  employed  in  the  work,  and  to  com- 
mand and  direct  when,  where,  and  how  the  men  sliould  work,  and  that  in 
pursuance  of  such  charge  and  trust  Cosgrove  was  exercising  authority  over 
the  plaintiff  as  one  of  the  employes  of  the  defendant,  so  that  he  could  and  did 
rightfully  order  and  direct  the  plaintiff  when,  how,  and  where  he  sliould  work, 
and  with  what  tools  and  appliances  he  should  work,  then  Cosgrove  is  not  to 
be  deemed  a  fellow-servant  of  the  plaintiff,  but  in  respect  to  this  business  be 
should  be  deemed  as  in  place  of  the  master,  and  Cosgrove's  negligence,  if  he 
was  negligent,  should  be  deemed  the  negligence  of  the  defendant.  If,  on  the 
other  hand,  the  jury  find  from  the  evidence  that  Cosgrove's  position  and  au- 
thority at  the  time  of  the  explosion  were  those  simply  of  a  foreman  of  a  gang 
or  shift  of  men,  having  only  authority  in  the  direction  of  the  work  of  such 
gang  or  shift,  then  he  is  a  fellow-servant  with  the  plaintiff,  and  the  defendant 
is  not  liable."  It  is  sufficient  to  say  that  the  trial  resulted  in  a  verdict  and 
judgment  for  the  plaintiff,  from  which  the  defendant  has  brought  this  appeal. 

The  contention  of  counsel  in  this  case  may  be  thus  summarized:  Unless 
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Cosgrove  was  the  fellow-servaiit  of  the  other  servants  under  his  direction  and 
control,  or  the  instruction  last  referred  to  incorrectly  defines  a  vice-principal 
or  representative  of  the  master  as  applicable  to  the  facts,  there  is  no  error  in 
the  record,  and  we  must  affirm  this  judgment.  The  general  doctrine  that  a 
master  is  not  liable  for  the  injuries  caused  by  the  negligence  of  a  fellow-serv- 
ant engaged  tn  the  same  common  employment  is  now  regarded  as  part  of  the 
common  law  of  this  land.  The  reason  commonly  assigned  for  this  exemption 
is  that  by  his  contract  of  employment,  the  servant  assumes  the  risks  incident 
to  it»  and  that  both  he  and  his  master  had  them  in  contemplation  in  fixing 
the  compensation.  Hence  it  is  said:  "He  cannot  in  reason  complain  if  he 
suffers  from  a  risk  which  he  has  voluntarily  assumed,  and  for  the  assump- 
tion of  which  he  is  paid."  Railroad  Co,  v.  Ross,  112  U.  S.  383,  5  Sup.  Ct. 
Bep.  184.  But  what  are  the  natural  and  ordinary  risks  incident  to  his  em- 
ployment, and  which  are  supposed  to  have  been  adjusted  in  the  stipulated 
com})en3ation?  and  who,  within  the  principle  of  the  rule,  are  to  be  deemed 
fellow-servants  engaged  in  a  common  employment?  are  questions  often  difii- 
cult  to  determine,  and  in  respect  to  which  the  adjudged  cases  are  so  conflicting 
that  it  is  Impossible  to  reconcile  them.  Each  case  in  a  great  measure  seems  to  be 
determined  by  the  peculiar  circumstances  which  surround  it. 

Although  Murtay  v.  Railroad  Co.,  1  McMul.  385,  was  decided  prior  to  Fat" 
well  V.  Railroad  Co,^  4  Mete.  49,  yet  the  latter  has  been  usually  regarded  as 
the  leading  case  in  which  the  doctrine  of  fellow-servants  was  first  clearly 
enunciated,  and  its  principles  ingrafted  into  our  law.  The  rule,  as  there 
stated  by  the  eminent  judge  who  delivered  the  opinion,  is  to  the  effect  that 
all  servants  of  the  same  master  whose  labors  tend  to  the  accomplishment  of 
the  same  general  purpose,  and  engaged  in  a  common  employment,  are  fellow- 
servants,  irrespective  of  their  relative  grade  or  rank.  The  rule  as  thus  declared 
was  generally  accepted  by  the  courts  of  the  country  as  a  correct  exposition  of 
the  law,  and  it  has  been  approved  and  adopted  by  the  highest  court  in  England. 
Within  the  principle  of  that  rule,  all  servants,  no  matter  what  position  they 
occupied  towards  each  other,  or  how  different  and  separated  the  departments 
of  duty  in  which  they  were  employed,  whether  operating  a  mine,  or  factory, 
or  railway,  were  deemed  to  be  fellow-servants.  In  Albro  v.  Canal,  6  Cush. 
75,  the  court  held  that  a  superintendent  to  whom  the  master  had  intrusted  the 
entire  charge  of  a  factory,  with  the  authority  to  hire  and  discharge  the  opera- 
tives, was  a  fellow-servant  with  one  of  such  operatives.  This  view  has  been 
stoutly  adhered  to  in  Massachusetts  ever  since,  (Holden  v.  Railroad  Co,,  129 
Mass.  268;)  and  perhaps  is  still  maintained  in  Pennsylvania.  {Coal  Co.  v.  Jones, 
86  Pa.  St.  438.)  It  seems  to  ignore  the  generally  accepted  idea  of  vice-prin- 
cipalship  as  it  prevails  in  some  of  the  other  states,  and  treats  all  servants  un- 
der the  same  control,  who  serve  the  same  master,  as  fellow-servants,  notwith- 
standing one  may  stand  in  the  master's  place  in  relation  to  the  other.  And  in 
Great  Britain,  until  abrogated  by  the  employer's  liability  act,  the  same  prin- 
ciple was  the  settled  law  as  declared  by  the  highest  judicial  tribunal  in  that 
kingdom.  Wilson  v.  Merry,  L.  R.  1  H.  L.  326.  This  is  specifically  stated  by 
Lord  Blackburn  in  his  comments  upon  that  case,  in  which  he  said:  "But 
the  decision  of  the  house  of  lords  is  distinct,  at  least  so  far  as  this :  that  the  fact 
that  the  servant  held  the  position  of  vice-principal  does  not  affect  the  non-lia- 
bility of  the  master  for  his  negligence  as  regards  a  fellow-servant."  Howells 
V.  iSUel  Co.,  L.  R.  10  Q.  B.  62. 

But  in  the  progress  of  society  since  the  decision  in  Farwell  v.  Railroad 
Co.,  supra,  such  has  been  the  increase  in  the  members  and  magnitude  of  the 
business  operations  of  the  country,  the  great  army  of  servants  required  to  be 
employed  to  perform  their  work,  and  the  necessity  of  placing  over  them,  and 
in  charge  of  these  vast  operations,  other  servants  to  direct  and  control  their 
labor,  that  there  has  been  wrought  in  the  judicial  mind  the  conviction  that 
the  general  application  of  that  rule  in  such  cases  has  often  worked  manifest 
V.19P.11O.20— 49 
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injustice  and  hardship;  so  that  the  later  current  of  judicial  decision,  and,  it 
may  be  added,  by  legislative  action,  indicates  a  marked  departure  from  that 
rule,  and  a  disposition  to  so  limit  and  restrict  it  as  shall  make  the  master 
answerable  for  his  just  share  of  responsibility  to  his  servant  for  injuries  sus- 
tained in  his  employment.  And  although  it  may  be  said  that  the  weight  of 
adjudged  cases  is  that  the  relative  grade  or  rank  of  the  servant  does  not  alter 
the  relation  of  fellow-servants,  yet  this  principle  has  not  always  commanded 
universal  recognition,  but  it  has  been  criticised  and  denied,  and  a  contrary 
view  asserted  by  the  courts  of  several  of  the  states,  and  at  least  materially 
limited,  if  not  recognized  and  adopted,  by  the  supreme  court  of  the  United 
Statt^s.  In  RailrocLd  Co,  v.  ITeai-y,  3  Ohio  St.  201,  the  court  say:  "No  serv- 
ice is  common  that  does  not  admit  a  common  participation,  and  no  servants 
are  fellow-servants  when  one  is  placed  in  control  over  another."  In  Dar- 
rigan  v.  Railroad  Co,,  52  Conn.  285,  Carpenter,  J.,  said:  "To  make  no 
discrimination,  but  in  all  cases  to  place  those  invested  with  authority  to  di- 
rect and  control  on  the  same  footing  with  those  whose  duty  it  is  merely  to 
perform  as  directed,  without  discretion  and  without  responsibility,  seems  to 
us  unwise  and  impolitic."  Railroad  Co,  v.  Bowler^  9  Heisk.  866;  CowUs  v. 
Railroad  Co,,  84  K.  C.  309;  Moon  v.  Railroad  Co.,  78  Va.  745;  Railroad 
Co.  V.  May,  108  111.  288;  Railroad  Co.  v.  Lundstrom,  16  Neb.  261, 20  N.  W. 
Rep.  198;  Railroad  Co,y.  Collins,  2  Duv.  114;  Criswell  v.  Railroad  Co,,  30 
W.  Va.  38,  6  S.  E.  Rep.  31.  1  Redf.  R.  R.  529?i,  in  which  the  learned  author 
says:  "  We  would  be  content  to  treat  all  subordinates  who  are  under  the  con- 
trol of  a  superior  as  entitled  to  hold  such  superior  as  representing  the  master.** 
In  Railroad  Co.  v.  Ross,  112  U.  S.  377,  5  Sup.  Ct.  Rep.  184,  the  court  below 
had  ruled  in  effect  that  in  the  operation  of  a  train  the  relation  of  superior  and 
inferior  was  created  between  the  conductor  and  engineer,  and  therefore, 
within  the  reason  of  the  rule,  they  are  not  fellow-servants;  and  in  affirming 
this  ruling  Mr.  Justice  Field  said:  "Tliere  is,  in  our  opinion,  a  clear  distinc- 
tion to  be  made  in  their  relation  to  their  common  principal  between  servants 
of  a  corporation  exercising  no  supervision  over  others  engaged  with  them 
in  the  same  employment,  and  agents  of  the  corporation  clothed  with  the 
control  and  management  of  a  dtMn^N||maii:ment,  in  which  their  duty  is  en- 
tirely that  of  supervision  and  direction,  ^^■•igijductor  having  the  entire  charge 
or  management  of  a  railway  train  occupies  a  veiy  different  position  from  the 
brakeman,  the  porters,  and  other  subordinates  employed.  He  is  in  fact,  and 
should  be  treated  as,  the  personal  representative  of  the  corporation,  for  whose 
negligence  it  is  responsible  to  subordinate  servants.  *  *  *  The  con- 
ductor of  a  railroad  train,  who  commands  its  movements,  directs  when  it 
shall  start,  at  what  stations  it  shall  stop,  at  what  speed  it  shall  run,  and  has 
the  general  management  of  it,  and  control  over  the  persons  employed  upon  it, 
represents  the  company,  and  therefore,  for  injuries  resulting  from  his  neg- 
ligent acts,  the  company  is  responsible.  If  such  a  conductor  does  not  rep- 
resent the  company,  then  the  train  is' operated  without  any  representative  of 
its  owner."  These  and  other  references  might  be  made  to  show  the  ext«>nt  to 
which  the  rule  has  been  relaxed  and  moditied  in  several  of  the  states,  as  w^ell 
as  the  dispute  which  exists  as  to  the  proper  limitations. 

Nor  can  there  be  any  doubt  but  that  a  decided  change  is  taking  place  from 
the  old  rule  as  to  servants  clothed  with  partial  authority  only,  such  as  a  foire- 
man  or  upper  servant,  which  considered  such  as  fellow-servants  with  those 
under  their  control  and  subject  to  their  orders,  and  for  whose  negligent  acta 
the  master  was  not  liable.  A  principle  upon  which  a  change  in  the  law  in 
based  is  that,  when  the  master  delegates  any  duty  which  he  owes  to  his  serv< 
ants,  he  is  liable  for  its  pioper  performance.  One  way  of  applying  it  in  de- 
termining  the  line  of  demarcation  between  the  middle-man  or  mere  servant 
is  to  ascertain  whether  the  master  has  conferred  on  the  foreman  or  superior 
servant  the  authority  to  employ  and  discharge  the  servants  under  his  control. 
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By  some  courts  thiri  seems  to  be  regarded  as  a  decisive  test,  while  others  con- 
sider it  only  as  an  element,  although  an  important  one,  in  determining  that 
question.  Another  way  is  by  considering  the  master  liable  if  the  negligent 
servant  is  in  charge  of  or  vested  with  the  discretion  to  control  and  manage  a 
branch  or  department  of  the  master's  business.  But  this  must  be  undersU)od 
to  mean  something  more  than  tlie  mere  right  to  oversee  hands  or  direct  their 
labors,  something  more  than  higher  wages  or  general  superiority  in  position 
or  in  skill  or  intelligence.  Another  way  of  testing  is  by  holding  that  it  is  a 
personal  or  absolute  obligation  or  duty  which  the  master  owes  the  servant  to 
provide  proper  instrumentalities,  etc.,  for  the  conduct  of  his  business;  and, 
if  he  intrusts  this  duty  to  his  servant,  instead  of  discharging  it  himself,  such 
servant  is  not  a  fellow-servant  within  the  meaning  of  the  rule  of  liability  for 
negligence,  and  the  master  is  liable  for  its  performance.  In  Shear.  &  R.  Neg. 
§  102,  the  law  is  thus  stated:  "One  to  whom  an  employer  commits  the  entire 
charge  of  the  business,  with  power  to  choose  his  own  jissistants,  and  to  con- 
trol and  discharge  them  as  freely  and  fully  as  the  principal  could  himself,  is 
not  a  fellow-servant  with  those  employed  under  him,  and  the  master  is  an- 
swerable to  all  under-servants  for  his  negligence,  either  in  his  personal  con- 
duct within  the  scope  of  his  employment  or  in  his  selection  of  servants."  Mr. 
Beach  thinks  the  better  rule,  and  the  one  more  consonant  with  justice  and 
right  reason,  has  been  well  stated  by  McIver,  J.,  in  Gunier  v.  Manufactur- 
ing Co. J  18  S.  C.  262,  in  this  language:  "The  test  as  to  whether  an  employe 
is  the  representative  of  the  master  is  not  whether  such  employe  has  power  to 
employ  and  discharge  hands,  or  to  purchase  or  change  machinery;  for,  while 
these  are  some  of  the  duties  of  the  master,  they  are  not  all  of  his  duties,  and 
hence  an  employe  who  is  not  intrusted  with  either  of  these  powers  may  still 
be  the  representative  of  the  master.  The  true  test  is  whether  the  person  in 
question  is  employed  to  do  any  of  the  duties  of  the  master.  If  so,  he  cannot 
be  regarded  as  a  fellow-servant,  but  is  the  representative  ot  the  master,  and 
any  negligence  on  his  part  in  the  performance  of  the  duty  thus  delegated  to  him 
must  be  regarded  as  the  negligence  of  the  master."  Beach,  Contrib.  Neg.  ^8 
110,115.  "When  the  master,"  says  Mr.  Wood,  "delegates  complete  control 
over  the  business,  or  over  any  department  thereof,  to  another,  the  person 
standing  in  his  place  is  hot  regarded  as  a  fellow-servant,  but  rather  as  a  vice- 
principal.  In  such  case  the  person  to  whom  such  power  is  delegated  stands 
in  the  place  of  and  represents  the  master,  and  all  acts  or  omissions  in  respect 
to  the  matters  in  which  he  acts  in  the  place  of  the  master  in  performing  the 
master's  duty  to  the  servant  are  the  acts  or  omissions  of  the  master  himself." 
Wood,  Mast.  &  Serv.  §  436.  And  he  further  says:  "The  rule  established  and 
supported  by  the  better  class  of  cases  is  that,  whenever  the  master  delegates 
to  another  the  performance  of  a  duty  to  his  servant,  which  the  master  has 
impliedly  contracted  to  perform  in  person,  or  which  rests  upon  him  as  an  ab- 
solute duty,  he  is  liable  for  the  manner  in  which  that  duty  is  performed  by 
the  middle-man  whom  he  has  selected  as  his  agent;  and  to  the  extent  of  the 
discharge  of  those  duties  of  the  middle-man  he  stands  in  the  place  of  the  mas- 
ter, but  as  to  all  other  matters  he  is  a  mere  co-servant."  Id.  §438,  and  note  3. 
It  is  thus  seen,  whatever  diversity  of  opinion  exists  in  the  judicial  mind  as 
to  the  proper  qualifications  or  limitations  of  the  rule,  the  cases  agree  that  the 
master  is  under  no  personal  obligation  to  give  his  personal  superintendence  to 
the  execution  of  the  work,  but  that  he  may  delegate  that  power,  or  any  of  the 
duties,  to  a  superintendent  or  foreman.  The  question  which  most  frequently 
arises,  and  often  the  most  difficult  of  solution ,  is  in  respect  to  a  f oren)an,  and  the 
relation  in  which,  upon  the  facts,  he  stands  to  the  other  servants.  It  is  no  doubt 
true,  as  Mr.  Thompson  says,  that  a  mere  foreman  of  work  is  generally  re- 
garded as  a  fellow-servant  under  the  rule,  but  if  the  master  has  delegated  to 
him  or  to  a  superintendent  the  control  and  management  of  the  business  or 
some  department  thereof,  then  the  rule* may  be  different.    And  he  says:  "A 
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true  expression  of  the  rule  seems  to  be  that  in  order  to  charge  the  master  the 
superior  servant  must  so  far  stand  in  the  place  of  the  master  as  to  be  charged 
with  the  duties  toward  the  inferior  servant,  which,  under  the  law,  the  mas- 
ter owes  to  such  servant."  2  Thomp.  Neg.  1031.  A  foreman  ordinarily 
works  hand  to  hand  with  his  co-servants,  and  does  not  have  the  entire  charge 
and  control  of  the  business,  or  any  division  tliereof.  He  does  not  act  upon 
his  own  judgment,  but  is  generally  subject  to  the  orders  and  control  of  a 
superintendent.  His  duties  do  not  exceed  mere  direction  of  his  co-servants, 
and  do  not  include  the  power  to  hire  or  discharge  hands,  or  the  performance 
of  duties  which  belong  to  the  master  himself.  Car  Co,  v.  Parker,  100  Ind. 
181;  Brick  v.  Railroad  Co.,  98  N.  Y.  211;  Doughty  \,  Penobscot  Co.,  76  Aie.  * 
143;  State  v.  Malster,  57  Md.  287. 

Now,  the  main  contention  of  counsel  for  the  defendant  is  that  Cosgrove 
was  a  fellow-servant  with  those  under  his  control,  and  not  a  vice-principal, 
whom,  he  argues,  to  create,  the  master  must  have  committed  to  him  the  en- 
tire charge  of  the  business,  with  full  powers  to  select  servants  and  discharge 
them,  purchase  materials  and  appliances,  and  do  all  things  as  fully  and  freely 
as  he  could  himself  in  the  management  of  the  business.  On  the  other  hand, 
the  contention  of  counsel  for  the  plaintiff  is  that  the  master  had  committed  to 
Cosgrove  a  distinct  portion  of  the  work,  and  devolved  upon  him  the  control 
and  management  of  it,  and  the  method  of  its  execution,  with  power  to  direct 
the  men,  and  enforce  obedience  to  his  orders  in  the  prosecution  of  their  work, 
which  involved  the  performance  of  some  duties  tliat  the  master  owes  to  the 
servant,  and  .which,  if  he  intrusts  or  delegates  them  to  another,  he  is  answer- 
able for  the  manner  in  which  they  are  discharged.  Tested  by  the  rule  as  laid 
down  by  some  text  writers,  and  sustained  by  a  number  of  respectable  author- 
ities, Cosgrove  was  a  fellow-servant,  and  not  a  representative,  of  the  master. 
He  did  not  have  delegated  to  him  the  entire  charge  of  the  business,  or  any  de- 
partment thQreof,  so  exclusive  in  its  character  that  the  master  deprived  him- 
self of  all  authority  or  supervision  in  respect  to  it.  Under  that  rule,  although 
Cosgrove  might  be  charged  with  the  performance  of  some  duty  which  the  mas- 
ter owes  to  his  servant,  yet,  if  he  has  not  delegates!  to  him  all  the  master's 
powers  and  duties,  surrendered  to  liim  the  exclusive  control  and  management 
of  the  enterprise  or  business,  without  reserving  to  himself  any  discretion  or 
authority  in  the  matter,  he  would  be  regarded  as  a  servant  in  a  common 
employment  with  those  under  him,  and  therefore  a  fellow-servant.  "  The  true 
rule  is,"  said  Church,  C.  J.,  "to  hold  the  master  liable  for  negligence  or 
want  of  proper  care  in  respect  to  such  duties  as  he  is  required  to  perform  and 
discharge  as  master  and  principal,  without  regard  to  the  rank  or  title  of  the 
ageut  intrusted  with  their  performance.  As  to  such  acts  the  agent  occupies 
the  place  of  the  master,  and  the  latter  should  be  deemed  present,  and  conse- 
quently liable  for  the  manner  in  which  they  are  performed,"  Flike  v.  Kail- 
road  Co.t  53  N.  Y.  653.  The  same  principle  was  again  declared  in  Fuller  v. 
Jewett,  80  N.  Y.  46,  in  which  it  was  held  that  an  act  or  duty,  which  the  mas- 
ter as  such  is  bound  to  perform  for  the  safety  and  protection  of  his  employes, 
cannot  be  delegated,  so  as  to  relieve  him  from  liability  to  a  servant  injured  by 
its  omission  or  its  negligent  performance,  whether  the  nonfeasance  or  mis- 
feasance be  that  of  a  superior  or  inferior  officer,  agent,  or  servant  to  whom  the 
doing  of  the  act  or  the  performance  of  the  duty  has  been  committed.  "In 
either  case,  in  respect  to  such  act  or  duty,"  said  the  court,  "the  servant  who 
undertakes  or  omits  to  perform  it  is  the  representiitive  of  the  master,  and  not 
a  mere  co-servant  with  the  one  who  sustains  the  Injury." 

The  conclusion  to  be  deduced  from  these  and  other  authorities  to  which 
reference  might  be  made  is  that  the  master  is  chargeable  for  any  act  of  neg- 
ligence in  so  far  as  such  servant  is  charged  with  the  performance  of  the 
master's  duty  to  his  servants, — such  as  the  selection  of  competent  servants, 
the  furnishing  of  suitable  tools  and  appliances,  the  providing  of  a  reason- 
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ably  safe  place  in  which  to  work,  and  the  observance  of  such  care  as  will 
not  expose  the  servant  to  hazards  and  perils  which  may  be  guarded  against 
by  proper  diligence,  etc.;  and  to  the  extent  of  the  discharge  of  these  duties 
v^hich  the  roaster  owes  to  his  servants  by  the  middle-man  or  vice-princi- 
pal, the  latter  stands  in  the  place  of  the  master.  In  this  place  there  is 
no  complaint  that  the  defendant  as  master  did  not  select  competent  servants, 
or  that  he  retained  incompetent  ones,  nor  failure  to  supply  suitable-instru- 
mentalities with  which  to  do  the  work ;  but  the  grievance  of  which  the  plaintiff 
complains  is  that  he  failed  and  neglected,  or  that  his  agent  (Josgrove,  to  whom 
be  committed  the  execution  of  the  work,  failed,  to  take  such  precautionary  meas- 
ures for  the  safety  of  his  servants  as  he  owed  to  them,  and  was  in  duty  bound  to 
observe,  so  as  to  provide  for  their  safety,  and  to  provide  for  them  a  place,  as  rea^ 
Bonably  safe  as  was  consistent  with  the  nature  of  the  undertaking,  in  which  to 
labor,  and  attend  the  drills.  It  is  the  duty  which  the  master  owes  to  every  serv- 
ant to  provide  a  reasonably  safe  place  in  which  to  work;  and,  although  he  is  not 
an  insurer,  he  is  bound  on  the  same  principle  by  the  law  to  exercise  due  and 
proper  care  in  this  regard,  as  he  is  in  hiring  competent  servants,  or  in  sup- 
plying reasonably  safe  machinery  or  other  instrumentalities  for  the  use  of  his 
servants.  This  is  regarded  as  a  personal  or  absolute  obligation;  and  if  the 
discharge  of  this  obligation  is  intrusted  to  a  servant*  such  servant  is  the  rep- 
resentative of  the  master,  and  any  negligence  on  his  part  is  the  negligence  of 
the  master.  The  servant  has  a  right  to  rely  on  the  master's  performance  of 
this  duty,  and  his  omission  to  take  due  care  in  this  respect,  whereby  injury 
results  to  his  servant,  will  be  included  among  the  risks  which  he  assumes,  and 
for  which  he  is  liable.  And  while  he  is  not  an  insurer  on  their  safety,  he  is 
not  at  liberty  to  neglect  all  care;  he  must  use  due  and  reasonable  care,  accord- 
ing the  exigencies  of  the  undertaking.  The  obligation  not  to  expose  the  serv- 
ant to  perils  which  by  proper  diligence  maybe  guarded  against, becomes  more 
important,  and  the  degree  dl'  diligence  and  care  to  be  exercised  in  its  perform- 
ance the  greater,  in  proportion  to  the  dangers  which  may  be  encountered. 
Hough  V.  Haihjoay  Co.,  100  U .  S.  214;  Darrigan  v.  Railroad  Co,,  52  Conn .  306. 
The  duty,  therefore,  is  affirmative  and  active,  to  take  such  or  to  adopt  such 
precautionary  measures  as  the  proper  and  reasonably  safe  conduct  of  the  busi- 
ness requires  to  avoid  accident.  Now,  the  evidence  shows  that  the  defend- 
ant intrusted  the  work  of  blasting  and  using  dangerous  explosives  in  charge  of 
Cosgrove,  and  placed  the  men  under  his  control,  and  subject  to  his  orders  for 
the  execution  of  that  work.  In  this  respect  he  exercised  supervision  over  the 
work,  managed  and  controlled  the  use  of  the  explosives,  directed  the  place 
where  the  machinery  and  drills  should  be  applied  and  used,  and  where  and 
how  the  men  should  work.  It  appears  that  after  an  explosion  in  the  work  of 
blasting,  the  benches  and  floor  of  the  tunnel  would  be  covered  with  broken 
rock  and  debris,  and  that  the  work  of  the  shift  or  gang  of  men  that  came  on 
was  to  clean  out  the  debris,  drill  holes,  charge  them  with  giant  powder,  and 
explode  it,  etc.;  that,  if  any  holes  thus  charged  failed  to  explode,  it  was  im- 
possible to  discover  and  locate  them  until  such  broken  rock  and  debris  had 
been  removed,  and  that,  if  the  drills  with  the  force  applied  to  them  should 
penetrate  any  of  such  unexploded  holes,  it  would  cause  an  untimely  explo- 
sion, and  necessarily  occasion  great  injury  to  the  men,  and  probably  a  great 
loss  of  life. 

Under  these  circumstances  it  was  plainly  a  duty,  and  absolutely  essential 
to  avoid  exposing  the  men  to  unreasonable  risks  in  the  course  of  the  work  in 
winch  they  were  engaged,  that  so  much  of  the  rock  should  be  cleaned  away 
before  the  drilling  began  as  would  expose  any  missed  or  unexploded  holes,  or 
as  would  enable  them  to  be  discovered  and  located,  so  that  the  charge  might 
be  withdrawn,  or  other  thing  done  to  render  them  harmless,  and  the  drilling 
and  other  work  go  on  with  comparative  safety  or  no  other  danger  than  was  inci- 
dent to  its  precsmtion.    The  defendant  was  not  personally  present,  nor  did  he 


Digitized  by 


Google 


774  PACIFIC  REPORTER.  [Ot. 

promulgate  or  establish  any  suitable  or  needful  rules  or  regulations  for  the 
safe  and  proper  conduct  of  the  work;  and,  as  the  direct  management  of  the 
work,  during  his  turn,  was  placed  in  charge  of  Cosgrove,  there  necessarily 
devolved  upon  liim  the  duties  in  this  particular  which  the  defendant  owed  to 
his  servants.  It  was  therefore  the  plain  duty  of  Cosgrove  to  provide  for  the 
safety  of  the  servants  under  his  control  and  subject  to  his  commands,  by  the 
exercise  of  such  care  in  the  management  and  conduct  of  the  business  in- 
trusted to  him  as  would  render  reasonably  safe  the  place  in  which  the  men 
must  apply  the  machinery  and  do  their  work.  There  is  nothing  in  the  evi- 
dence to  show  that  he  took  any  such  care,  or  took  any  such  precautions  as  the 
nature  of  the  business  and  his  duty  to  the  servants  required.  Instead  of  put- 
ting the  men  at  work  to  clean  up  the  debris  and  broken  rock  which  covered 
the  benches  and  floors  of  the  tunnel,  for  the  purpose,  first,  of  discovering  and 
finding  out  whether  there  were  any  unexploded  holes,  and  uncharging  them, 
so  that  the  place  in  which  the  men  must  work  with  the  drills  and  do  other 
work  would  be  safe  from  penetrating  a  magazine  in  which  lies  stored  and  con- 
cealed a  box  of  giant  powder,  he  put  them  to  work  at  cleaning  up  the  debris 
only  for  the  purpose  of  getting  a  clean  place  to  operate  the  drills;  and  when 
this  was  accomplished,  the  drills  were  started  at  once,  without  regard  to 
missed  holes,  or  the  dangers  which  lie  buried  under  broken  rock  beneath  their 
feet,  but  which  would  have  necessarily  been  exposed  by  its  removal.  "No- 
body could  tell  that  there  was  any  missed  holes,  because  there  was  so  much 
rock,"  and  "We  had  no  chance  to  examine  for  missed  holes  until  the  rock  was 
taken  off."  "He  did  not  give  us  time  to  clean  up  and  see  if  there  were  any 
missed  holes;"  and  soon,  the  evidence  runs.  Had  the  foreman,  exercising 
only  reasonable  care  and  diligence,  taken  a  precaution  that  it  would  seem  the 
plainest  dictate  of  humanity  would  require  for  the  safety  of  the  men  in  the 
work  in  which  they  were  engaged,  the  missed  hole  must  have  been  exposed, 
and  this  dreadful  death-dealing  explosion  avoided.  Cosgrove  himself  testifies 
that  "he  supposed  it  was  safe;  that  there  was  a  good  deal  of  broken  rock," 
etc. ;  but  this  has  reference  to  when  he  entered  the  tunnel  with  his  shift  of 
hands,  and  when  nothing  had  been  done  to  clear  away  the  debris.  There  is 
nothing  in  the  evidence  to  show  that  he  did  anything  then  or  afterwards 
which  would  make  it,  as  he  supposed  it  was,  safe.  It  is  the  duty  of  the  mas- 
ter not  to  expose  the  servant  in  performing  his  duties  to  hazards  or  perils 
which  may  be  guarded  against  by  proper  diligence.  Hough  v.  Railway  Co,, 
100  U.  S.  213.  He  is  bound  to  observe  that  degree  of  care  which  prudence 
and  the  exigency  of  the  situation  or  the  nature  of  the  work  may  require;  to 
furnish  reasonably  safe  instrumentalities  or  place  in  which  to  work,  to  avoid 
danger.  "Though  we  have  said,"  justly  remarked  Baron  Alderson,  "that 
a  master  is  not  generally  responsible  to  a  servant  for  an  injury  occasioned  by 
a  fellow-servant  while  they  are  acting  in  a  common  service,  yet  this  must  be 
taken  with  the  qualification  that  the  master  shall  have  taken  due  care  not  to 
expose  his  servants  to  unreasonable  risks."  Hutchinson  v.  Railway  Co.,  5 
Exch.  348.  "It  was  held  by  this  court,"  said  Carpenter,  J.,  {Wilson  r. 
Linen  Co,,  50  Conn.  433,)  "that  a  master  was  bound  to  provide  for  his  servant 
a  reasonably  safe  place  for  his  work,  and  reasonably  safe  appliances.  An  ap- 
plication of  this  principle  to  a  railroad  would  require  it  to  keep  its  road-bed, 
rolling  stock,  and  implements  in  a  good  and  safe  condition;  to  adopt  rules 
and  regulations  adapted  to  its  business,  so  as  to  guard  against  accidents.  In 
short,  all  employers  shall  be  vigilant  in  the  use  of  means  aud  the  adoption  of 
measures  to  make  the  servants  in  their  employ  *  *  *  reasonably  safe. 
To  that  extent  the  master  assumes  the  risk."  Barriganv.  Railroad  Co., 
stipra;  Railroad  Co.  v.  McKenzie,  81  Va.  73.  "Indeed,"  said  Mr.  Justice 
Field,  "no  duty  required  for  the  safety  and  protection  of  his  servants  can 
be  transferred,  so  as  to  exonerate  him  from  such  liability."  Railroad  Co.  v. 
Herbert,  116  U.  S.  646,  6  Sup.  Ct.  Hep.  590.    In  Railroad  Co.  v.  Moore,  29 
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Kan.  633,  the  court  say:  "In  all  cases  at  common  law  a  master  assumes  the 
duty  toward  his  servant  of  exercising?  reasonable  care  and  diligence  to  provide 
the  servant  with  a  reasonably  safe  place  at  which  to  work."  And  again,  in 
Railroad  Co.  v.  Fox,  31  Kan.  596,  3  Pac.  Rep.  320,  it  is  said:  "One  of  the 
exceptions  to  the  general  rule  at  common  law  that  the  master  is  liable  to  one 
employe  for  the  negligence  of  another  employe  in  the  same  service,  arises 
from  the  obligation  of  th'e  master,  whether  a  natural  person  or  a  corporate 
body,  not  to  expose  the  servant,  when  conducting  the  master's  business,  to 
hazards  or  perils  against  which  he  may  be  guarded  by  proper  diligence  on  the 
part  of  the  master.  If  it  were  otherwise,  the  master  would  be  released  from 
all  obligation  to  make  reparation  to  an  employe  in  a  subordinate  position  for 
an  injury  caused  by  the  wrongful  conduct  of  the  person  placed  over  him, 
whether  they  were  fellow-servants  in  the  same  common  service  or  not." 
And  finally,  in  Fraher  v.  Railroad  Co.  32  Minn.  54,  19  N.  W.  Kep.  349.  the 
court  say:  "It  is  the  duty  of  the  master  to  establish  and  promulgatje  suitable 
and  needful  regulations  for  the  safe  and  proper  conduct  of  its  business,  and 
there  are  duties  which  belong  to  the  master  as  such,  and  in  the  performance 
of  which  he  is  bound  to  exercise  such  diligence  for  the  protection  of  his  em- 
ployes; and.  if  they  are  performed  through  an  agent  of  whatever  grade,  he 
must  be  deemed  to  represent  the  master,  and  the  latter  is  accordingly  respon- 
sible for  their  negligent  performance." 

This  is  the  language  running  all  through  the  authorities  upon  this  subject, 
and  from  these  and  others  to  which  reference  might  be  made,  the  principle  is 
fully  estiiblished  that  it  is  the  duty  of  the  master,  or  the  person  who  repre- 
sents him,  to  use  reasonable  care  and  diligence,  and  make  reasonable  provis- 
ion for  the  servant's  safety;  and  if  he  fails  to  do  this  he  is  responsible  for  the 
injury  sustained  as  the  result  of  his  own  or  the  agent's  negligence,  unless 
there  was  contributory  negligence.  It  was  therefore  the  duty  of  the  defend- 
ant to  make  such  needful  rules  for  the  conduct  of  the  work,  or  take  such  pre- 
caution, as. would  provide  for  the  safety  of  the  men  under  the  direction  and 
control  of  Cosgrove, — as  would  not  expose  them  to  unreasonable  risks  or  dan- 
gers in  the  performance  of  their  duties.  As  a  consequence,  it  was  the  duty 
of  the  defendant  to  protect  them  from  the  dangers  of  unexploded  holes  while 
engaged  in  their  employment,  as  without  such  protection  they  would  be  con- 
stantly liable  to  imminent  perils.  As  we  have  shown,  if  the  reasonable  pre- 
caution had  been  taken  to  remove  the  dehi-is  and  broken  rock,  the  unexploded. 
hole  which  occasioned  the  injury  must  have  been  exposed  and  discovered,  and 
the  disastrous  explosion  avoided;  but  the  defendant  made  no  provision  for 
these  matters.  In  the  execution  of  the  work  and  the  control  of  the  men,  he 
left  everything  to  Cosgrove,  and  necessarily  the  adoption  of  such  measures  as 
would  protect  them  while  engaged  in  their' work.  He  was  thus  not  only  the 
foreman  to  direct  the  work  of  the  men  under  him,  but  the  person  above  all 
others  to  provide  that  they  should  have  a  reasonably  safe  place  at  which  to 
work,  with  reference  to  its  risks  and  exigencies,  and  consequently  it  became 
his  duty  to  be  vigilant  in  the  use  of  such  means  as  would  guard  them  from 
the  dangers  of  unexploded  holes.  In  tliis  view  it  is  of  no  importance  by  what' 
name  Cosgrove  be  called,  whether  middle-man,  superintendent,  or  foreman. 
The  truth  is,  as  was  said  by  the  supreme  court  of  North  Carolina,  in  Dobbin 
V.  Railroad  Co.,  81  N.  C.  448,  that  so  variant  were  the  relations  between 
master  and  servants  in  different  employments,  and  so  close  the  line  of  demar- 
cation between  co-laborers  and  middle-men,  that  each  case  would  have  to 
stand  upon  its  own  facts.  We  think,  therefore,  wlien  Cosgrove  ordered  the 
plaintiff  to  set  up  the  machinery,  and  to  drill  holes  at  the  place  where  the  in- 
jury happened,  without  having  taken  some  care,  or  at  least  taken  some  pre- 
cautionary measures  to  discover  whether  there  were  holes  which  had  failed  to 
explode,  and  to  guard  against  the  dangers  of  the  drills'  penetrating  them,  he 
committed  a  wrongful  and  negligent  act,  and  exposed  the  plaintiff  to  a  serious 
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danger  not  contemplated  by  his  contract  of  service.  In  saying  this  we  are 
not  unmindful  thai  the  defendant  is  not  an  insurer,  but  we  are  mindful  that 
he  is  not  at  liberty  to  neglect  all  care,  but  that  he  must  use  due  and  reason- 
able care.  As  a  result  we  do  not  think  Cosgrove  was  a  fellpw-servant,  nor 
that  there  was  error  in  the  instruction.    The  judgment  must  be  affirmed. 


(40  Kan.  287) 

State  u.  Cleary 
{Supreme  Court  nf  Kansas*    November  10, 1888.) 

1.  Criminal  Law— New  Trial — Competency  of  Juror— Evidence. 

A  juror  on  his  vcdr  dire  testified  that  he  had  neither  formed  nor  expressed  any 
opinion,  and  was  without  bias  or  prejudice,  and  was  accepted  as  a  juror  and  served. 
On  a  motion  for  a  new  trial,  two  witnesses  testified  that  on  the  morning  after  the 
killing  the  juror  had  said  in  their  presence  and  hearing,  on  being  told  oi  it,  speak- 
ing of  the  defendant:  "He  has  killed  his  man  at  last,  has  he 7*^  **This  is  not  the 
first  crime  of  that  kind  that  he  has  been  guilty  of.  **  **  He  is  a  bad  man,  a  desperate 
man,  and  they  ought  to  hang  him,  or  do  something  with  him,  not  to  put  the  ooun^ 
to  any  expense.  **  On  re-examination,  the  juror  at  first  denied  having  made  sncn 
statements,  but  on  cross-examination  he  said  he  had  no  recollection  of  making  any 
such  statement,  and  finally  said  he  had  no  recollection  of  what  was  said  at  the  time 
the  witnesses  referred  to.  but  admitted  being  nresent,  as  stated  by  them.  He  also 
said  that  he  had  heard  all  kind  of  stories  about  the  killing,  and  that,  on  the  evening  of 
the  funeral  of  the  deceased,  he  was  present  at  a  conversation  in  which  it  was  stated 
that  the  defendant  had  killed  other  men.  Part  of  the  evidence  on  the  motion  for  a 
new  trial  was  oral,  and  part  in  affidavit.  The  trial  judge  overruled  the  motion,  and 
sustained  the  qualification  of  the  juror.  Held,  that  as  the  questions  involved  in 
this  case  are  purely  of  fact,  and  as  on  the  whole  record  a  reasonable  doubt  of  the 
defendants  guilt  might  be  entertained,  the  trial  judge  ought  to  have  sustained  the 
motion  for  a  new  trial.  The  case  of  State  v.  Bancroft^  22  Elan.  170,  cited  and  dis- 
tinguished. 

2.  Witness— Impeachment— EviDEXOB  at  Former  Trial. 

Before  a  witness  can  be  impeached  by  proof  of  contradictory  statements  made  in 
his  evidence  on  a  former  trial,  such  contradictions  must  be  called  to  his  attention, 
and  it  is  error  to  Introduce  them  without  having  laid  any  foundation.^ 
8.  Criminal  Law — Conduct  of  Trial— Instructions. 

The  better  practice  in  criminal  cases  is  to  subdivide  the  charge  of  the  court  to  the 
lury,  devoting  one  Instruction  to  each  particular  subject,  and  to  consecutively  num- 
ber them. 
(Syllabus  by  Simpson^  C.) 

Commissioners'  decision.  Appeal  from  district  court,  Lincoln  county;  S. 
O.  Hinds,  Judge. 

8,  B,  Bradford,  Atty.  Gen.,  Ed,  F.  Coad,  and  Qarver  cfe  Bond,  for  the 
State.    /.  G.  Mohler,  for  appellant. 

Simpson,  0.  This  is  a  criminal  appeal  from  Lincoln  county.  The  appel- 
lant, Patrick  Cleary,  was  convicted  of  murder  in  the  second  degree  at  the 
February  term,  1888,  of  the  district  court  of  that  county.  His  motions  for 
a  new  trial  and  in  arrest  of  judgment  were  overruled,  and  he  was  sentenced 
to  imprisonment  in  the  penitentiary  for  the  term  of  20  years,  and  from  this 
sentence  be  appeals.  His  counsel  make  the  following  assignments  of  error: 
(1)  The  admission  of  illegal  testimony  over  his  objection;  (2)  the  rejection  of 

^On  a  trial  for  murder,  a  witness  cannot  be  impeached  bv  reading  to  him  extracts 
from  his  testimony  taken  down  by  a  magistrate,  and  signed  by  himself,  as  required  by 
statute,  upon  a  preliminary  trial  of  one  accused  of  the  murder.  His  entire  testimony 
should  be  exhibited  or  read  to  him.  Carden  v.  State,  (Ala.)  4  South.  Rep.  823.  A^ere 
witnesses  have  made  statements  in  writing  different  from  those  made  on  the  trial,  and 
the  statements  are  shown  the  witnesses,  who  acknowledge  having  made  them,  thev 
may  be  read  in  evidence  for  the  purpose  of  impeachment.  Flyer  v.lnsuniooe  Co.,  1  N. 
Y.  Supp.  395.  In  general,  on  the  subject  of  impeaching  the  credibility  of  witnesses  by 
showing  previous  contradictory  or  inconsistent  statements,  either  on  cross-examina- 
tion or  by  other  witnesses,  see  Mllligan  v.  Butcher,  (Neb.)  87  N.  W.  Rep.  596,  and  note: 
Richards  v.  Derrick,  2  N.  Y.  Supp.  31;  Thompson  v.  Gregor,  (Colo.)  19  Pao.  Rep.  461, 
and  note;  Welch  v.  Abbott,  (WU.>  40  N.  W.  Kep.  223;  SUte  v.  Hunsaker,  (Or.)  ante, 
605,  and  note. 
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legal  and  competent  testinfony  offered  by  him ;  (3)  the  refusal  to  charge  the 
jury  as  specially  requested;  (4)  the  misdirectiou  of  the  jury  in  a  material 
matter  of  law;  (5)  the  pre-'ad judication  on  the  part  of  the  juror  Oscar  Gorten; 
(6)  tlie  verdict  is  not  sustained  by  the  evidence.  A  general  statement  of  the 
facts  prior  to  and  at  the  time  of  the  killing  will  greatly  aid  in  the  solution  of 
the  questions  raised.  The  deceased  and  the  defendant  resideil  In  Franklin 
township,  Lincoln  county,  and  both  had  resided  there  for  haany  years.  They 
lived  less  than  three-quarters  of  a  mile  apart,  near  Elkhorn  creek.  There 
had  been  bad  blood  and  ill  feeling  between  them  for  years,  and  on  the  trial  it 
appeared  that  each  had  repeatedly  made  threats  against  the  other.  Por  some 
daj^s  before  the  killing  both  the  deceased  and  the  defendant  had  been  feeding 
cattle  for  one  Slavens,  of  Kansas  City;  the  defendant  having  about  300  head, 
and  the  deceased  about  100.  The  deceased  was  feeding  the  cattle  in  his 
charge  on  a  field  of  corn-stalks  some  three  or  four  miles  away  from  where  he 
lived,  and  watering  them  on  the  land  of  one  Gillespie,  through  which  ran  a 
branch  of  the  creek,  containing  plenty  of  water.  The  defendant  had  secured 
from  the  agents  of  Gillespie  at  Lincoln  Center  the  exclusive  water-right,  and 
on  the  evening  before  the  killing  had  sent  a  note  to  the  deceased  of  the  fol- 
lowing import:  "Tower  Springs,  Kansas,  Jan.  2d,  1888. 

*' Jessie  Taiiier — Dear  Sir:  You  are  hereby  notified  not  to  trespass  on 
sec.  nine,  (9,)  where  your  cattle  watered  and  fed  yesterday  and  to-day,  as  I 
have  bought  the  right  of  grass  and  water  on  the  place,  and  need  it  for  ray 
own  cattle.  I  will  not  have  them  there,  and  you  will  oblige  me  by  keeping 
them  off.  Respectfully  yours,  Pat.  Cleary.** 

This  note  was  taken  to  the  house  of  Turner  by  one  John  Demming,  a  yonng 
man  aged  27  years,  who  was  working  for  the  defendant  at  that  time,  and  who 
saw  Cleary  write  the  note.  He  testified  that  when  he  arrived  at  Turner's 
house  and  knocked  at  the  door  it  was  locked,  and  the  window  was  darkened 
by  a  coat  hanging  over  it.  The  door  was  unlocked  by  Arthur  White,  a  young 
man  working  for  the  deceased,  and  he  went  in.  Mr.  Turner  was  not  at  home, 
having  gone  over  to  a  neighbor's,  and  he  left  the  note  with  White  to  be  de- 
livered to  Turner.  He  saw  on  a  table  In  Turner's  house  two  revolvers, — one 
he  describes  as  a  cap  and  ball  pistol,  and  the  other  as  a  cartridge  pistol. — and 
White  was  loading  one  with  powder.  He  went  back  to  the  defendant's  house, 
and  told  him  what  be  had  seen  at  Turner's,  and  about  the  door  being  locked 
and  the  window  darkened.  The  evidence  discloses  that  at  the  time  the  note 
was  delivered  at  his  house  Turner  had  gone  to  the  house  of  one  John  W.  Jay- 
cox,  who  lived  in  Ellsworth  county,  and  about  three  and  one-half  miles  dis- 
tant from  Turner's,  to  borrow  a  pistol.  He  told  Jaycox  that  Cleary  had  been 
over  to  where  the  boys  were  herding  the  cattle,  and  had  made  some  threats. 
He  further  said  that  he  did  not  think  that  he  would  have  any  occasion  to  use 
the  pistol,  but,  if  Cleary  pulled  a  gun  on  him,  he  wanted  to  be  prepared  for 
him.  Turner  also  said  that  Pat  Cleary  had  sent  him  woi*d  that  he  would 
shoot  him  by  candle  light.  Jaycox  let  him  have  the  revolver,  and  he  took  it 
home  with  him.  It  was  what  is  called  a  "self-cocker,"  and  was  loaded.  Jay- 
cox and  Cleary  weie  not  friendly.  Turner  was  at  the  house  of  Jaycox  about 
dark,  and  told  Jaycox,  in  response  to  an  inquiry  as  to  where  his  revolver  was, 
that  he  had  sold  it  or  traded  it  off.  The  morning  on  which  the  killing  oc- 
curred, the  defendant  Cleary  went  to  the  house  of  a  near  neighbor.  Mills,  and 
borrowed  a  pistol  of  him.  It  was  a  Colt's  navy  ball  and  cap  revolver.  He 
had  another  pistol  with  him.  He  said  that  they  had  found  a  den  of  wolves^ 
and  he  and  the  boys  were  going  to  kill  them,  mentioning  Johnnie  Cleary, 
Fred  Buckner,  and  George  Beggs.  He  said  he  had  powder  and  caps,  and 
some  lead  with  which  to  pound  out  balls.  He  stayed  at  Mills'  house  probably 
20  minutes,  and  then  left  in  the  direction  of  his  own  house.  This  occurred 
from  one-half  to  three-quarters  of  an  hour  before  Turner  was  killed.  Turner 
was  killed  in  the  road  that  runs  north  and  south,  immediately  west  of  the  de- 
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fendant*s  bouse.  This  road  is  bordered  by  a  high  hedge  that  separates  it  from 
the  land  of  the  defendant.  "When  the  coroner,  with  the  jury,  reached  the 
place  where  the  homicide  occurred,  the  body  of  Turner  was  lying  8  or  10  feet 
west  of  the  wagon  tractc  of  the  road,  and  about  76  feet  north  of  a  gate  in  the 
hedge  in  front  of  the  house,  and  was  lying  159  feet  from  the  defendant's 
house,  and,  according  to  the  evidence,  at  the  exact  spot  where  the  deceased 
fell  from  liis  horse  when  he  received  the  fatal  shot.  The  defendant's  house 
was  situated  about  115  feet  east  of  the  hedge  in  front;  and  at  that  point  there 
was  a  gate  in  the  hedge  15J  feet  wide;  and  soutli  of  this,  129  feet,  there  was 
a  gap  in  the  hedge  through  which  the  road  runs,  it  making  a  bend  at  that 
point,  passing  to  the  west  side  of  the  hedge.  About  115  feet  south-east  of 
the  defendant's  house  his  stable  is  located,  and  his  corn-crib  is  east  of  the 
stable,  and  a  little  south  of  it,  and  nearer  to  tlie  house  than  the  stable;  the 
exact  distance  from  the  house  being  81  feet.  It  was  249  feet  from  the  corn- 
crib  to  where  the  body  was  found  by  the  coroner.  These  measurements  were 
made  by  the  county  surveyor,  and  proven  on  the  trial.  The  defendant,  after 
his  return  from  the  Mills  house,  where  he  had  gone  to  borrow  a  revolver, 
melted  lead  and  made  bullets  for  a  short  time,  and  then  went  to  his  corn-crib 
to  throw  corn  to  his  cows  and  young  stock.  The  deceased  lived  south  of  the 
defendant's  house  about  one-half  mile,  and  the  record  gives  no  account  of  his 
movements  that  morning  until  he  appeared  in  the  road  leading  up  past  the 
defendant's  house.  He  was  seen  by  Mrs.  Mills,  some  time  after  Cleary  had 
left  their  house  with  the  pistol,  to  ride  along  the  road  going  north,  and  where 
she  saw  him  was  about  half  way  between  his  house  and  that  of  the  defendant. 
Coming  now  to  the  immediate  facts  connected  with  the  killing,  the  state 
rested  its  case  on  the  statements  made  by  the  defendant,  «nd  the  evidence  of 
Johnnie  Cleary,  a  son  of  the  defendant's,  aged  17  years,  who  appeara  to  have 
been  the  only  eye-witness.  One  of  the  statements  of  the  defendant  was  made 
to  a  constable  of  Franklin  township,  who  happened  along  the  road  a  short 
time  after  the  killing,  and  to  whom  the  defendant  surrendered  and  delivered 
his  pistol;  and  the  other  statement  was  made  before  the  coroner's  jury.  The 
substance  of  these  statements,  as  well  as  the  evidence  of  young  Cleary  on  the 
trial,  was  that  the  defendant  was  at  iiis  corn-crib,  feeding  his  young  stock, 
when  the  deceased,  who  was  in  the  road  in  front  of  the  house,  but  had  passed 
the  gate  some  distance,  called  to  him  to  come  out.  That  the  defendant  passed 
out  through  the  gate,  and  saw  ihe  deceased  sitting  on  his  horse  facing  south. 
That  the  deceased  said  to  Cleary:  "What  are  you  going  to  do  about  that  wa- 
tering place?"  Cleary  answered:  "I  don't  propose  to  let  you  water  there,  as  I 
have  bought  the  ground,  and  the  privilege  of  that  watering  place,  and  1  need 
it  for  my  own  cattle."  The  deceased  then  said  that  he  would  water  there 
whether  Cleary  would  let  him  or  not;  that  Cleary  could  not  keep  him  from 
watering  there.  And  then  the  defendant  said:  "We  will  see  about  that." 
The  deceased  then  told  Cleary  that  if  he  come  down  there  he  would  kill  him; 
and  Cleary  replied  something  to  that  remark,  when  the  deceased  pulled  a  club 
upon  him  and  said:  "God  damn  you,  I  will  kill  you  now."  Cleary  turned 
towards  the  hedge,  and  then  turned  to  the  deceased  and  said:  "God  damn  you, 
don't  you  hit  me  with  that  club."  That  the  deceased  then  laid  the  club  down 
on  the  pommel  of  the  saddle,  and  pulled  the  mitten  off  his  right  hand,  and 
reached  for  his  revolver  and  pulled  that.  Cleary  drew  his  pistol  about  the 
same  time.  Cleary  stated  that  the  deceased  had  snapped  his  pistol  at  him  once, 
and  was  in  the  act  of  firing  or  trying  to  fire  it  the  second  time,  when  he  fired 
the  fatal  shot.  The  ball  from  the  pistol  of  the  defendant  struck  the  deceased 
in  the  forehead,  at  a  pointover  and  a  little  to  the  right  of  tlieleft  eye,  and  the 
ball  was  found  on  the  back  part  of  the  left  lobe  of  the  brain,  very  close  to  the 
inside  of  the  skull.  It  was  a  good-sized  leaden  bullet,  and  went  almost  hori- 
zonUilly  through  the  brain  and  head,  and  the  medical  evidence  was  that  it 
would  prove  fatal  almost  instantly.    Cleary,  the  defendant,  stated  before  the 
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coroner^s  jury  that,  when  the  club  was  drawn  on  him  by  the  deceased,  the 
distance  from  where  he  was  to  the  gate  was  so  great  that  he  was  afraid  that 
if  he  started  to  the  gate  the  deceased  might  overtake  him,  as  the  deceased  was 
OD  horse-back,  and  he  was  on  foot.  The  coroner  testified  that  he  had  examined 
the  hedge^  and  could  not  see  any  place  in  it  where  the  defendant  could  have 
jumped  through ;  that  the  only  thing  he  could  have  done  was  to  have  run  down 
to  the  gate,  and  gone  through  there;  and  he  also  stated  that  the  pistol  that  the 
deceased  had  was  one  that  would  have  carried  accurately  that  distance.  It 
seems  from  the  record  that  there  was  no  dispute  as  to  the  pistols  of  either  party. 
They  are  both  fully  identified.  The  first  person  that  arrived  at  the  scene  of 
the  tragedy,  who  testifies,  was  George  Greenay,  the  constable.  He  was  driving 
a  team  of  horses  hitched  to  a  wagon,  and,  as  he  approached,  noticed  Patrick 
Gleary  and  his  brother  John  standing  at  or  near  the  gate  in  the  hedge.  The 
defendant  first  spoke  to  him,  and  told  him  not  to  drive  over  a  revolver  that 
was  lying  in  the  wagon  track  of  the  road.  This  pistol  was  identified  as  the 
one  Turner  had  borrowed  from  Jaycox.  It  was  lying  north-east  from  the 
body,  at  a  distance  of  about  11  feet.'  .The  body  of  Turner  was  lying  about  27 
feet  from  the  hedge,  and  on  the  west  side  of  the  road,  the  head  a  little  to  the 
north-east,  partly  upon  his  left  side,  with  the  left  arm  under  the  body,  <%nd  the 
right  arm  projecting  out  from  the  body.  His  left  leg  was  straight,  lying  upon 
the  ground  flat,  while  the  right  leg  was  bent  up  slightly  under  the  body.  He 
had  a  cap  on,  or  partly  on.  There  was  blood  where  his  head  was  resting,  and 
a  little  blood  three  or  four  feet  from  his  bead,  on  the  Buffalo  grass.  The  roots 
of  the  grass  were  examined,  and  it  was  found  that  the  blood  had  not  penetmted 
to  them.  Turner  was  about  60  years  old,  5  feet  10  inches  high,  and  weighed 
prolmbly  175  pounds;  was  a  man  of  perfect  form  and  good  muscle.  He  had 
on,  when  found,  some  kind  of  a  fur  Crip,  a  mitten  on  his  left  hand,  two  coats, 
two  pair  of  pants,  a  pair  of  drawei-s,  overshirt,  undershirt,  a  vest,  and  a  pair 
of  felt  boots,  with  a  pair  of  gum  overshoes.  An  osage-orange  stick  was  lying 
under  the  body,  with  one  end  on  one  of  the  arms  of  the  deceased.  There  is 
no  description  of  it  in  the  evidence,  as  to  its  weight,  length,  or  thickness;  but 
it  was  identified  as  the  stick  that  Turner  bad  in  his  hand  at  the  time  of  the 
killing.  We  are  inclined  to  think  that  the  weight  of  the  evidence  was  to  the 
effect  that  Turner  was  a  well-disposed,  rather  peaceful  man ;  while  Cleary  was 
hot  tempered,  irritable,  and  an  aggressive  one.  The  killing  occurred  on  the 
3d  day  of  January,  and  the  trial  was  begun  on  the  10th  day  of  February,  1888. 

This  is  but  a  short  statement,  but  it  embodies  enough,  if  not  all,  of  the  most 
material  facts  testified  to  on  the  trial.  The  cold  pages  of  a  voluminous  record 
are  a  poor  substitute  for  the  dramatic  incidents  of  a  criminal  trial.  We  do  not 
see  the  witnesses,  notice  their  manner,  observe  their  conduct,  and  criticise 
their  every  action.  We  cannot  scan  the  jury,  and  see  how  each  passing  scene 
affects  their  ninds.  We  cannot  estimate  the  force  of  those  facts  established 
by  circumstances  that  have  such  an  important  part  in  the  determination  of 
cases  of  this  character.  The  conflict  in  the  evidence  of  the  witnesses ;  the  con- 
tradictory statements  of  the  individual  witness;  the  improbability  of  this  or 
that  theory;  the  fair  inference  to  be  drawn  from  the  words  of  this  witness,  or 
the  action  of  that  one, — all  these  things  are  more  dilficult  to  gather  from  the 
printed  story  than  when  detailed  by  the  skillful  advocate,  warmed  up  by  the 
strife,  and  glowing  with  the  subject.  They  are  all  primarily  for  the  jury ;  and 
from  that  and  other  considerations  arise  that  reluctance  on  the  part  of  the  court 
to  disturb  the  verdict  of  a  jury  in  a  criminal  case,  unless  imperative  duty  de- 
mands the  more  rigid  application  of  the  rules  of  criminal  law.  We  are  only 
confronted  by  the  counsel  and  their  briefs;  with  one  side  magnifying  every 
trivial  incident,  the  other  minimizing  the  more  important  occurrences,  and 
both  indulging  in  antithetical  inferences  fromoneand  the  same  state  of  facts, 
and  all  fighting  with  all  their  might  for  their  clients. 

1.  The  first  question  we  shall  consider  is  what  counsel  are  pleased  to  call 
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the  "pre-adjudication"  of  the  juror  Oscar  Gorten.  An  Impartial  jury  is  one 
of  the  chief  glories  of  the  law.  No  suspicion  should  ever  rest  on  the  mind  of 
a  person  convicted  of  crime  that  one  or  more  of  the  jurors  to  whom  the  ques- 
tion of  his  guilt  or  innocence  was  submitted  entertained  either  a  personal 
prejudice  against  him,  or  had  formed  or  expressed  an  opinion  as  to  his  guilt. 
Such  an  impression  on  the  mind  of  a  guilty  man  would  preclude  all  hope  of 
reformation;  while  to  an  innocent  one  it  would  be  the  most  glaring  injustice, 
the  most  foul  wrong,  that  could  be  committed.  It  therefore  b^omes  the 
duty  of  the  court  to  investigate  a  charge  of  this  character  most  thoroughly, 
and,  if  there  is  any  doubt  as  to  whether  the  juror  was  fair  and  free,  to  re- 
solve that  doubt,  as  we  do  all  others,  in  favor  of  the  defendant.  'Ut  is  the 
mind  of  the  court  which  must  be  satisfied  that  the  challenged  juror  is  free 
from  bias  and  prejudice,  and  not  that  of  the  juror  himself.  A  juror,  how- 
ever honest,  could  not  be  trusted  to  decide  as  to  the  condition  of  his  own 
mind,  whether  or  not  it  is  so  free  from  prejudice  as  to  give  an  impartial  ver- 
dict, notwithstanding  an  opinion  already  formed.'*  Morton  v.  State^  1  Kan. 
468.  It  has  been  decided  in  very  many  reported  cases  that  the  most  impor- 
tant consideration  in  questions  about  the  impartiality  of  jurors  is  whether  an 
unjust  v(i;rdict  has  resulted  from  the  presence  of  obnoxious  jurors  upon  the 
panel.  If  not,  it  would  be  idle  to  grant  a  new  trial,  which  would  probably 
be  productive  only  of  the  same  result.  The  rule  therefore  is  that  if,  upon  the 
whole  record,  it  manifestly  appears  that  there  is  no  reasonable  doubt  of  the 
defendant's  guilt;  that  tlie  proof  of  it  is  clear  and  convincing,  and  of  such  a 
character  that  anew  trial  must  inevitably  end  in  a  verdict  of  guilty, — ^it  ought 
not  to  be  granted.  Thomp.  &  M.  Jur.  p.  343,  and  authorities  cited  in  foot- 
note 1,  §  302.  This  particular  juror,  on  his  voir  dire  examination,  stated, 
in  response  to  inquiries  made  by  counsel  on  both  sides,  that  he  did  not  know 
the  defendant;  that  he  had  not  talked  to  any  person  about  the  killing  that 
pretended  to  know  the  facts;  that  he  had  no  bias  or  prejudice  against  the  de- 
fendant, and  that  he  had  not  formed  or  expressed  any  opinion  as  to  his  guilt 
or  Innocence;  that  he  did  not  know  where  defendant  lived;  that  he  had  re- 
sided five  years  in  Lincoln  county,  having  previously  resided  in  Saline  that 
length  of  time;  that  he  lived  about  six  miles  from  where  he  now  understands 
the  defendant  resided.  On  the  hearing  of  the  motion  for  a  new  trial,  Z.  T. 
Heminger  states,  under  oath,  that  on  the  morning  of  the  4th  day  of  January, 
1888,  he  was  at  the  house  of  the  juror  Oscar  Gorten,  in  Elkhorn  township, 
Lincoln  county,  and  that,  in  the  presence  of  one  J.  May,  the  juror  (Jorten,  talk- 
ing about  the  killing,  said  that  'Tat  Cleary  was  a  bad,  desperate  man,  and  that 
he  thought  that  this  was  not  the  first  crime  that  he  was  guilty  of;  that  they 
ought  not  to  allow  any  trial;  they  ought  to  hang  him,  and  not  make  any  ex- 
pense to  the  county."  Josiah  May  stated  that  he  was  42  years  of  age.  Had 
lived  in  Lincoln  county  for  10  years  on  a  farm  adjoining  the  one  on  which 
the  juror  Osair  Gorten  resided.  Tliat  he  is  intimately  acquainted  with  the 
juror.  That  on  the  4th  day  of  January,  1888,  he  caUed  at  the  house  of  Gorten, 
at  his  request,  to  get  some  papers  to  carry  to  Lincoln  Center  for  the  juror. 
That  he  reached  the  house  of  Gorten  about  9  o'clock  in  tlie  morning  of  said 
day.  He  found  Gorten  and  one  Zack  Heminger  together,  north  of  the  house, 
hitching  up  a  team  of  horses.  He  told  Gorten  that  they  had  a  murder  down 
on  the  creek  yesterday.  Gorten  asked  who,  and  May  told  him  that  Pat  Cleary 
had  killed  old  Mr.  Turner;  that  he  had  given  himself  up  to  the  proper  author- 
ities, and  said  he  had  done  it  in  self-defense.  Gorten  then  said:  '*He  has 
killed  his  man  at  last,  has  he?"  May  said:  "Yes;  that's  what  they  say." 
Then  Gorten  said:  "That  is  not  the  first  crime  of  tlie  kind  that  he  has  been 
guilty  of."  Gorten  then  spoke  of  trouble  that  McHeynolds  had  with  Cleary, 
and  also  with  another  man,  about  an  ox;  that  they  had  supposed  that  Cleary 
had  killed  the  ox,  but  they  could  not  prove  it  satisfactorily.  Then  Gorten 
spoke  hastily  and  said:   "He  is  a  bad  man,  a  desperate  man,  and  they  ought 
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to  hang  him,  or  do  something  with  him,  not  to  put  the  county  to  anj  ex* 
pense."  The  usual  affidavit  of  defendant  and  counsel,  that  the  knowledge  of 
these  facts  respecting  the  juror  came  to  them  after  the  trial,  was  filed.  The 
juror  Gorten  was  examined  orally  on  the  hearing  of  the  motion,  and  on  his 
examination  in  chief  he  denied  in  positive  terms  that  he  had  made  the  state- 
ments attributed  to  him  by  Heminger  and  May.  On  his  cross-examination 
he  recollected  that  Heminger  an4  May  were  at  his  house  at  the  time,  and  for 
the  purposes  stated  by  May,  but  he  did  not  recollect  any  conversation  between 
them  about  the  killing  of  Turner  by  Cleary.  He  could  not  recollect  when 
he  tirst  heard  of  the  killing,  or  from  whom,  or  where.  He  admits  that  he 
heard  a  conversation,  on  the  evening  of  the  funeral  of  Turner,  in  which  it 
was  charged  that  Gleary  had  killed  other  persons.  He  admits  that  he  had 
heard  "all  kind  of  stories"  about  the  killing.  He  said  that  it  might  have 
been  May  who  first  told  him  about  the  killing,  but  heoould  not  recollect;  and 
finally  says  he  has  no  recollection  of  what  was  talked  between  him  and  May 
on  the  morning  that  May  called  at  his  house.  On  such  a  showing,  we  are 
driven  to  the  necessity  of  deciding  between  the  positive  statements  of  the  two 
witnesses  May  and  Heminger,  on  the  one  side,  and  the  negative  declaration 
of  the  Juror,  on  the  other  side,  that  he  has  no  recollection  of  making  the  dec- 
larations attributed  to  him.  The  juror  is  not  aided  by  any  attack  on  the  char- 
acter, standing,  or  motives  of  these  witnesses.  And  then,  again,  it  was  but  a 
few  days  more  than  a  month  from  the  tin^e  of  the  killing  until  Gorten  was 
examined  as  to  his  qualifications  as  a  juror;  and  his  recollection  as  to  when, 
where,  and  from  whom  he  had  first  heard  of  this  tragedy,  in  a  quiet  country 
neighborhood,  ought  to  have  been  still  fresh  in  his  mind.  He  did  not  live  at 
so  great  a  distance  from  the  deceased  and  the  defendant  but  that  he  would 
have  naturally  heard  of  the  killing  within  a  short  time  after  it  occurred. 
Many  of  the  witnesses  who  were  examined  in  this  case  lived  about  as  far 
away  from  the  locality  of  the  killing  as  Gorten;  and  this  is  especially  true  of 
some  of  those  who  testified  to  threats  made  by  the  defendant  against  the  de- 
ceased. 

On  the  hearing,  the  aifidavits  of  May  and  Heminger  were  used,  while  the 
examination  of  Gorten  on  his  voir  dire  and  on  the  hearing  are  printed  from 
the  notes  of  the  court  stenographer;  and  hence  the  question  is  presented  in 
the  same  manner  as  in  the  case  of  State  v.  Bancroft,  22  Xan.  170.  it  is  said 
by  Brewer,  J.,  in  that  case:  "Where,  as  in  the  case  at  bar,  the  questions 
are  principally  questions  of  law,  and  the  acts  and  conduct  of  defendant,  as 
admitted  and  testified  to  by  himself,  taken  in  conjunction  with  undisputed 
and  unquestioned  facts,  make  out  a  strong  case  of  guilt,  and  the  district 
court,  who  saw  the  juror  and  heard  the  testimony,  both  oral  and  written,  sus- 
tains his  qualifications,  it  does  not  seem  to  us  that  substantial  justice  re- 
quires that  the  judgment  be  reversed,  and  the  case  remanded  for  a  new  trial. 
We  frankly  admit  our  hesitation  in  arriving  at  this  conclusion ;  and  only  the 
peculiar  character  of  the  case,  and  the  questions  involved  in  and  presented  at 
the  trial,  incline  us  to  the  opinion  that  the  substantial  rights  of  the  defend- 
ant have  not  been  invaded  by  this  ruling."  With  this  view  Mr.  Justice 
Valentine  concurred.  Horton,  C.  J.,  concurring  specially,  said:  "I  con- 
cur in  the  decision  in  this  case;  but  if  the  appellant  had  not  gone  upon  the 
witness  stand,  and  given  the  evidence  I  find  from  him  in  the  record,  1  would 
have  favored  a  reversal  of  the  judgment,  and  the  granting  of  a  new  trial,  on 
accountof  the  manner  in  which  the  jur}'  was  constituted. "  In  the  case  cited  the 
defendant  was  accused  of  the  embezzlement  of  moneys  belonging  to  Che  State 
Normal  School,  and  one  of  the  principal  questions  was  whether  or  not  he  was 
the  agent  of  the  state,  and  this  was  largely  determined  by  statutory  construc- 
tion. In  the  case  we  are  determining,  the  question  is  one  of  fact,  pure  and 
simple,  and  not  of  law.  The  killing  is  admitted.  The  state  says  it  was  will* 
lui ;  the  defendant  claims  he  did  it  in  seK-defense.    This  is  a  question  that  a 
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jury  alone  has  the  right  to  determine;  but  the  jury  must  be  a  fair  and  im- 
partial one,  the  evidence  heard,  competent  and  material,  and  all  the  proceed- 
ings conducted  with  due  regard  to  legal  rules.  This  case,  then,  presenting 
questions  of  fact,  we  are  not  to  be  controlled  by  the  expressions  of  opinion  in 
the  Bancroft  Case,  but  we  are  expressly  warned  against  following  it  when 
the  question  involved  is  dependent  on  the  facts.  We  are  loth  to  express  an 
opinion  on  the  merits  of  this  case,  but  we  arp  compelled  by  an  unavoidable 
necessity  to  say  that  the  evidence  preserved  in  this  record  does  not  so  strongly 
impress  us  with  the  guilt  of  the  defendant  as  to  incline  us  to  the  opinion  that 
the  substantial  rights  of  the  defendant  have  not  been  invaded  by  this  erro- 
neous ruling.  On  the  contrary,  we  think,  as  the  case  is  one  of  fact  entirely, 
and  grave  doubt  might  be  fairly  entertained,  that  the  district  court  should 
have  given  the  defendant  the  benefit  of  the  doubt,  and  sustained  the  motion 
for  a  new  trial,  for  the  reason  that  the  jury  was  not  fairly  constituted.  The 
cases  of  Sam  v.  iState,  31  Miss.  480;  Troocdale  v.  State,  9  Humph.  411;  Hen- 
i-ie  V.  State,  41  Tex.  573;  People  v.  Flummer,  9  Cal.  298;  Busick  v.  State,  19 
Ohio,  198;  Bishop  v.  State,  9  Ga.  121;  Cody  v.  State,  3  How.  (Miss.)  27,— 
all  show  similar  declarations  by  a  juror  as  those  made  by  Gorten  in  this  case; 
and  a  new  trial  was  granted  in  all  of  them  on  account  of  the  biiis  and  prej- 
udice of  the  juror. 

2.  In  view  of  the  fact  that  the  case  mnst  go  back  for  a  new  trial  for  the 
reason  given  in  the  first  paragraph,  it  is  useless  to  notice  many  of  the  other 
assignments  of  error,  as  they  may  not  occur  again.  It  may  be  said,  however, 
generally,  that  if  that  part  of  the  evidence  of  John  Cleary,  the  son,  that  was 
reproduced  from  the  coroner's  jury  was  material,  and  was  used  before  the 
jury  to  impeach  his  statements  on  the  trial,  the  foundation  tor  its  introduc- 
tion was  not  laid,  and  it  was  prejudicial  error.  We  cannot  determine  with 
any  precision  here  as  to  whether  it  was  material  or  not.  We  can  indulge  in 
the  supposition  that  the  state  had  a  theory  about  the  presence,  or  rather  ab- 
sence, of  John  Cleary,  the  brother,  at  the  house  of  the  defendant  at  the  time 
of  the  killing,  that  might  make  tiiis  evidence  very  material  as  affecting  the 
credibility  of  young  Cleary.  There  is  another  view  in  which  it  might  become 
very  material  if  the  state  had  adopted  a  certain  theory  of  the  killing.  But 
aside  from  all  this,  in  any  event,  the  allowance  of  such  evidence  without  the 
attention  of  the  witness  being  called  to  it  on  cross-examination  is  erroneous; 
but  whether  prejudicial  to  the  extent  of  a  reversal  or  not  must  largely  de- 
pend on  its  materiality. 

3.  So  far  as  it  appears  from  the  record,  we  are  to  presume  that  the  state- 
ment made  by  the  defendant  before  the  coroner's  jury  was  a  voluntary  one; 
and  this  presumption  is  strengthened  more  by  the  omission  of  the  defend- 
ant to  state  why  he  appeared  before  the  coroner's  jury  than  by  the  evidence 
of  the  coroner.  While  we  do  not  decide  the  questit)n,  we  have  grave  doubts 
that  the  state,  before  it  can  prove  the  statements  of  the  defendant,  is  required 
to  first  prove  affirmatively  that  they  are  voluntary.  On  the  present  state  of 
the  record,  we  hold  that  the  ruling  was  not  erroneous. 

4.  Some  of  the  instructions  of  the  court — notably  the  one  with  reference  to 
the  presumption  of  innocence — are  subject  to  grave  criticism,  as  they  do  not  re- 
quire his  guilt  to  be  established  beyond  reasonable  doubt.  The  one  that  fol- 
lows the  definition  of  the  degrees  of  murder  and  of  manslaughter  is  suscepti- 
ble of  a  construction  that  the  defendant  must  be  convicted  of  some  one  of  the 
degrees  of  murder  or  manslaughter;  but  this  arises  more  from  the  fact  that 
this  part  of  the  charge  is  disconnected  from  other  parts  than  from  any  omis- 
sion in  other  parts  to  charge  that  he  could  be  acquitted.  The  charge'  is  not 
subdivided,  and  one  instruction  devoted  to  each  particular  subject,  and  these 
numbered,  but  runs  along,  in  narrative  form,  and  occasionally  takes  a  hop, 
skip,  and  jump.  The  part  of  the  charge  on  pages  444^  and  444*  that  coun- 
sel complain  about  is  a  merciful  instruction,  about  which  the  defendant  has 
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no  right  to  complain.  The  court  says:  "Where  his  guilt  is  satisfactorily 
shown,  and  there  is  a  reasonable  doubt  in  which  of  two  or  more  degrees  of  any 
oflfensQ  he  is  guilty,  he  can  be  convicted  of  that  degree  only  about  which  no 
such  reasonable  doubt  exists."  This  is  better  for  the  defendant  than  the 
statute,  in  cases  where  there  is  doubt  about  which  of  two  degrees  he  is  guilty. 
We  recommend  that  the  case  be  reversed  and  remanded,  with  instructions 
to  grant  the  defiendant  a  new  trial. 

Feb  Curiam.    It  is  so  ordered;  all  the  justices  concurring. 

(40  Kan.  421) 

Atchison,  T,  &  S.  F.  U.  Co.  v.  Randall. 
(Supreme  Court  of  Kansas.    December  8, 1888.) 

1.  Masteb  and  Sbbvant— Liabiutt  07  Mabtbr  fob  Acts  of  Sbbtant. 

The  master  is  responsible  for  the  act  of  his  employe  or  servant,  when  the  act  is 
done  in  the  prosecution  of  the  business  that  the  employe  or  servant  was  engaged 
by  the  master  to  do.  When,  therefore,  the  employe  or  servant,  while  engaged  in 
the  prosecution  of  the  master's  business,  deviates  from  his  instructions  as  to  the 
manner  of  doing  it,  this  does  not  relieve  the  master  from  liability  for  his  acts.* 

8.  Same — ^Empix>tm£Nt  of  AseiSTANcs  bt  Servant. 

Through  an  unavoidable  accident,  a  cattle  train  was  derailed,  and,  to  clear  away 
the  wreck,  it  was  necessary  to  release  the  cattle  from  two  or  three  of  the  cars. 
Some  of  the  cattle  so  released  escaped  from  control,  and  ran  over  the  public  high- 
way, and  through  adjoining  fields.  The  railroad's  claim  agent,  whose  duty  it  was 
to  look  after  the  cattle  and  see  that  they  were  returned  to  the  company  for  reload- 
ing, was  present  at  the  wreck.  He  instructed  the  section  foreman  to  get  some  men 
to  collect  the  cattle  together  and  reload  them.  The  foreman  employed  a  young  man 
to  assist  in  rounding  u^)  and  driving  back  the  cattle,  and  told  him  to  get  a  horse,  if 
be  had  one,  to  aid  in  their  work.  The  young  man  took  the  horse  of  his  father,  with- 
out the  latter's  knowledge  or  consent,  and  used  the  same  in  collecting  and  driving 
back  the  cattle  to  the  cars.  While  being  used  in  the  service  of  the  company,  the 
horse  was  severely  gored  and  injured  by  one  of  the  cattle.  Held^  that  as  the  sec- 
tion foreman  and  young  man  were  acting  in  the  company's  business,  although  f  n 
taking  and  using  the  horse  they  were  beyond  their  instructions,  the  company  is  lia- 
ble for  the  damages  to  the  horse. 

{SylUibuB  by  the  Court.) 

Error  to  district  court,  Johnson  county;  John  T.  Littlb,  Judge. 

On  the  20th  day  of  September,  1886«  j'.  D.  Handall  tiled  his  petition  against 
the  Atchison,  Topeka  &  Santa  Fe  Kailroad  Company,  in  the  district  coujt  of 
Johnson  county,  in  the  words  and  figures  following,  to- wit,  [omitting  cap- 
tion:] ''And  now  comes  the  plaintiff,  and,  for  his  cause  of  action  against  the 
defendant  herein,  states  that  the  said  defendant,  the  Atchison,  Topeka  & 
Santa  Fe  Bailroad  Company,  was  at  the  date  of  the  grievances  hereinafter 
complained  of,  has  ever  since  been,  and  is  now,  a  corporation,  duly  authorized 
and  acting  under  and  by  virtue  of  the  laws  of  the  state  of  Kansas,  and  oper- 
ating its  line  of  railroad  through  said  county;  that  on  October  16,  1884,  de- 
fendant was  transporting  over  its  line  of  road  tlirough  Cedar  Junction,  in 
said  county,  as  a  common  carrier,  a  large  number  of  Texas  steers,  animals 
which  are,  as  a  class,  of  an  ugly,  dangerous,  and  vicious  disposition,  from  some 
point  on  its  road  to  plaintiS  unknown,  to  Kansas  City,  Mo.;  that,  while  so 
transporting  said  steers,  the  defendant,  at  Cedar  Junction,  allowed  some  of 
them  to  escape  from  the  cars,  and  to  gore,  book,  and  injure  a  certain  valuable 
mare  belonging  to  this  plaintiff;  whereby  this  plaintiff  has  been  damaged  in 
the  sum  of  j^75.00  in  medicines,  care,  and  attendance  in  attempting  to  cure 
said  mare,  and  also  in  the  further  sum  of  $150.00  in  deterioration  of  the  value 
of  said  mare.    Wherefore  this  plaintiff  prays  judgment  against  the  said  de- 

^  Respecting  the  master^s  liability  for  the  acts  of  the  servant  within  the  general 
scope  of  the  latter's  authority,  see  Harris  v.  Railroad  Co.,  35  Fed.  Rep.  116,  and  note; 
LiUey  v.  Fletcher,  (Ala.)  1  South.  Rep.  278,  and  note;  Andrews  v.  Boedecker,  (IlL)  IS 
N.  £.  Rep.  651,  and  note. 
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fendant  for  the  sum  of  $150.00  and  for  costs  of  suit  (2)  Plaintiff,  for  his 
second  cause  of  action  against  defendant  herein.  sUtes  that  tlie  said  defend- 
ant, the  Atchison,  Topelca  &  Santa  Fe  Hailroad  Company,  was  at  the  date  of 
the  grievances  liereinafter  complained  of,  has  ever  since  been,  and  is  now,  a 
corporation,  duly  organized  and  acting  under  and  by  virtue  of  the  laws  of  the 
state  of  Kansas,  and  operating  its  line  of  railroad  through  said  county;  that 
on  October  16*  1884,  defendant  was  transporting  over  its  line'of  road,  through 
Cedar  Junction,  in  said  county,  as  a  common  carrier,  a  large  number  of  Texas 
steers,  which  were  and  are,  as  a  class,  of  an  ugly,  dangerous,  and  vicious 
disposition,  from  some  point  on  its  road  to  plaintiff  unknown,  to  Kansas  City, 
Mo.  Plaintiff  says  that  defendant,  through  tlie  carelessness  of  its  agents  and 
servants  in  not  properly  turning  the  switch  near  Cedar  Junction,  caused  some 
of  the  cars  in  which  said  steers  were  being  transported,  as  aforesaid,  to  be 
broken  open,  so  that  some  of  the  steers  escaped  therefrom,  and  that  the  de- 
fendant, through  its  agents  and  servants,  carelessly  and  negligently  allowed 
said  steers  to  escape  from  their  custody,  and  to  run  at  l«rge  through  the  town 
of  Cedar  Junction  and  the  neighboring  highways  and  commons;  and,  while  so 
at  large,  one  of  the  said  steers  did,  on  the  said' 16th  day  of  October,  1884,  run 
against,  gore,  and  injure  a  valuable  mare,  the  property  of  this  plaintiff,  while 
in  the  public  streets  of  the  said  village  of  Cedar  Junction;  whereby  this  plain- 
tiff has  been  damaged  in  the  sum  of  ;$75.00  in  medicines,  care,  and  attendance 
in  attempting  to  cure  said  mare,  and  also  in  the  further  sum  of  $150.00  in  de- 
terioration of  the  value  of  said  mare.  Wherefore  plaintiff  prays  judgment 
against  said  defendant,  the  Atchison,  Topeka  &  Santa  Fe  Railroad  Company, 
in  the  sura  of  $150.00,  and  costs  of  suit.  (3)  Plaintiff,  for  his  third  cause  of 
action  against  defendant  herein,  states  that  the  said  defendant,  the  Atchison, 
Topeka  &  Santa  Fe  Railroad  Company,  was  at  the  date  of  the  acts  hereinafter 
complained  of,  has  ever  since  been,  and  is  now,  a  corporation,  duly  organized 
and  acting  under  and  by  virtue  of  the  laws  of  the  state  of  Kansas,  and  oper- 
ating its  line  of  railroad  through  said  county;  that  on  October  16, 1884,  plain- 
tiff was  the  owner  of  a  valuable  mare,  which  the  defendant,  through  its  agents 
and  servants,  took  from  plaintiff's  premises,  and  employed  in  and  about  their 
business  at  Cedar  Junction,  Kan.  Plaintiff  says  that  the  taking  and  employ- 
ment of  said  mare,  as  aforesaid,  were  without  his  knowledge  or  consent. 
Plaintiff  further  says  that,  while  so  employed  by  said  defendant,  his  said  mare 
was  gored  and  wounded  by  a  steer,  and  that  by  reason  of  said  acts  of  defend- 
ant he  has  been  damaged  in  the  sum  of  $75.00  in  procuring  medicines  in  at- 
tempting to  cure  said  mare,  and  that  he  has  been  damaged  in  the  further  sum 
of  $150.00,  in  deterioration  in  the  value  of  said  mare  by  reason  of  said  in- 
juries. Wherefore  plaintiff  prays  judgment  in  the  sum  of  $150.00,  and  costs 
of  suit.  J.  W.  Parker  and  F.  N.  Hamii^ton,  Attorneys  for  Plaintiff."  On 
the  16th  day  of  October,  1886,  the  railroad  company  filed  the  following  an- 
swer: "Now  comes  the  defendant  in  the  above-entitled  cause,  and  for  answer 
to  plaintiff's  petition  denies  each  and  every  allegation  therein  contained.  For 
a  second  and  further  defense,  the  defendant  says  that  the  animals  which  it 
was  transporting  as  a  common  carrier  at  the  time  of  the  accident  complained 
of  by  plaintiff  were  of  the  class  known  as  'domestic  animals;'  that  the  de- 
fendant had  no  knowledge  or  means  of  knowledge  of  said  animals,  or  any  of 
them,  being  of  an  ugly,  dangerous,  and  vicious  disposition,  to  a  greater  extent 
than  any  domestic  cattle.  The  defendant  therefore  prays  judgment  for  costs. 
Geo.  R.  Peck,  A.  A.  Hurd,  F.  R.  Ogg,  Attys.  for  Defendant."  Subsequently 
the  plaintiff  filed  a  reply  denying  every  allegation  in  the  answer  inconsist- 
ent with  the  petition.  Trial  was  had  at  the  May  term  of  the  court  for  1887, 
before  the  Honorable  John  T.  Little,  judge  pro  t€?n.^  a  jury  being  waived. 
The  court  made  and  filed  the  following  conclusions'of  fact:  (1)  That  the  de- 
fendant is  a  common  carrier,  operating  a  railway  within  and  through  the 
county  of  Johnson  and  state  of  Kansas.     (2)  That  in  the  month  of  October, 
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1884,  the  defendant  was  transporting  on  its  cars  a  mixed  lot  of  Texas  and 
Colorado  steers  through  said  county,  to  Kansas  City,  Mo.  (3)  That  at  Cedar 
Junction,  in  said  county,  without  any  fault  of  the  defendant,  the  cars  became 
derailed,  and  the  defendant's  servants  opened  the  doors,  and  negligently  per- 
mitted said  steers  to  wander  over  and  through  the  streets,  and  on  the  com- 
mon, in  and  through  said  Cedar  Junction.  (4)  That  defendant,  by  its  serv- 
ants, ordered  the  section  foreman  to  get  and  bring  said  steers  up  for  reload- 
ing. (5)  That  Sam  Randall,  a  son  of  the  plaintiff,  at  the  request  of  said  fore- 
man, procured  the  horse  in  controversy  from  his  father's  stable,  without  his 
consent,  and,  in  driving  said  steers  to  the  train,  one,  a  Texas  steer,  rushed 
upon  the  horse,  and  gored  and  wounded  him  in  the  side.  The  mare  was  the 
absolute  property  of  .plaintiff.  (6)  That  plaintiff  nor  his  son  in  any  manner 
contributed  to  the  injury  of  the  horse.  (7)  That,  when  defendant's  servants 
turned  said  steera  out  of  the  cars,  they  were  negligent  in  not  retaining  them, 
as  they  might  have  done,  near  the  cars,  and  within  their  own  inclosure.  (8) 
That  by  the  negligence  of  defendant's  servants  the  plaintiff  sustained  the 
damage  complained  of.  (9)  The  damage  sustained  by  plaintiff  for  the  injury 
of  the  horse  alone  was  $137.50.  (10)  That  Texas  steers  are  naturally  vicious, 
and,  when  permitted  to  run  at  large,  are  dangerous.  (11)  That  after  the 
wreck  it  was  necessary  to  uncar  said  cattle  for  their  own  protection,  and  to 
clear  the  wreck.  And  thereon  the  court  found,  as  a  conclusion  of  law,  that 
there  was  due  to  the  plaintiff  from  the  defendant,  as  damages  to  said  mare, 
the  sum  of  $137.50.  Judgment  was  subsequently  entered  in  favor  of  the 
plaintiff,  and  against  the  defendant,  for  that  amount,  together  with  all  costs. 
The  railroad  company  excepted  and  bring  the  case  here. 

Geo.  R.  Peck,  A.  A,  Hurd,  and  F,  M,  Ogg,  for  plaintiff  in  error,    Parker 
&  Seaton,  for  defendant  in  error. 

HoRTOJN,  C.  J.,  {after  stating  the  facts  as  above,)  It  appeared  upon  the 
trial  in  this  case  that  on  the  mornmg  of  October  16,  1884,  through  an  un- 
avoidable accident,  a  cattle  train  upon  the  road  of  the  Atchison,  Topeka  & 
Santa  Fe  Railroad  Company  was  dei*ailed  near  Cedar  Junction,  in  Johnson 
county,  and  two  or  three  of  the  cars  thrown  from  the  track;  that,  in  order  to 
clear  the  wreck,  it  was  necessary  to  let  out  the  cattle  from  some  of  the  cars, 
and  these  were  driven  into  a  sort  of  pocket  in  the  fences  along  the  right  of 
way;  that  while  the  men  were  engaged  in  clearing  away  the  wreck,  and  get- 
ting the  cars  upon  the  track,  some  of  the  cattle  escaped  out  of  the  pocket,  run- 
ning through  the  streets  of  the  junction,  and  on  the  hill-side,  in  the  brush; 
that  they  were  at  large  for  the  space  of  four  hours, —  it  having  taken  that  time 
to  clear  the  wreck  away;  that  C.  M.  Foulks,  the  railroad's  claim  agent,  was 
present  at  the  wreck,  and  that  it  was  his  duty,  together  with  those  he  might 
employ,  to  look  after  the  cattle,  and  return  them  to  the  control  of  the  com- 
pany; that  Mr.  Foulks  instructed  the  sertion  foreman,  Joe  Landry,  "to  get 
some  men,  and  we  would  drive  those  cattle  around,  and  take  them  up  and  re- 
load them;"  that  Landry  saw  Samuel  Handall,  the  son  of  ^  13.  Randall,  the 
plaintiff,  upon  the  street;  that  he  asked  him  "if  he  would  go  and  hunt  the 
cattle,  and  get  them  in  the  corral;"  that  he  also  asked  him  "if  he  had  a  horse 
to  ride;"  that  he  answered,  "He  had;"  that  young  Randall  procured  his  fa- 
ther's young  mare,  without  leave  or  license,  and  assisted  the  other  employes 
in  recovering  and  driving  back  the  cattle;  that  after  being  driven  back  to  the 
cars,  but  betore  the  cattle  were  reloaded,  one  of  them,  (a  Texas  or  Colorado 
steer,)  being  excited  and  angry,  ran  against  and  'gored  severely  the  mare  be^ 
longing  to  plaintiff.  Afterwards  Samuel  Randall  was  paid  by  the  railroad 
company  for  his  work  in  assisting  in  recovering  and  driving  the  cattle.  Sub- 
sequently the  plaintiff  brought  his  action  against  the  railroad  company  to  re- 
cover for  the  injury  to  his  mare,  alleging,  among  other  things,  that  the  tak- 
ing and  employing  of  his  mare  were  without  his  knowledge  and  consent,  aud 
v.l9p.no.20— 60 
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that  he  was  damaged  in  the  sum  of  S75  in  procuring  medicines  and  attention 
for  the  mare,  and  in  the  further  sum  of  $150  for  the  deterioration  in  the  value 
of  the  mare  by  reason  of  her  injuries.  The  case  was  tried  to  the  court  with- 
out a  jury,  and  judgment  rendered  against  the  defendant  for  $137.50,  together 
with  all  costs.  We  think  it  unnecessary  to  refer  to  the  first  and  second  counts 
of  the  petition,  and  therefore  shall  confine  ourselves  to  the  question  whether, 
upon  the  undisputed  evidence,  the  railroad  company  was  responsible,  under 
the  allegations  of  the  third  count,  for  the  damages  recovered.  On  the  part  of 
the  railroad  company  it  is  contended  that  Landry,  the  section  foreman,  had 
no  authority  to  hire  or  use  the  mare,  and  therefore  that  the  employment  of  the 
plaintiff's  son,  with  the  mare,  was  beyond  his  authority,  and  that  the  railroad 
company  is  not  responsible  for  this  a(!t,  and  therefore  not  liable  for  the  use  of 
the  mare  in  driving  up  the  cattle,  or  for  her  being  brought  near  the  wreck 
where  she  was  injured.  Under  the  evidence  in  the  case,  Landry  and  young 
Randall  were  the  employes  or  servants  of  the  railroad  company.  They  were, 
at  the  time  the  mare  was  taken,  used,  and  injured,  engaged  in  the  service  of 
the  railroad  company.  Tiiere  is  no  pretense  that  either  Landry  or  Randall 
was  endeavoring  to  do  anything  for  themselves.  It  is  scarcely  possible  that 
young  Randall  could  have  used  the  mare  as  he  did,  in  rounding  up  and  driv- 
ing the  cattle,  without  being  seen  by  Mr.  Foulks,  who  had  full  authority  to 
represent  the  company.  The  horse  used  by  Randall  was  useful  in  recovering 
and  driving  the  cattle,  and  all  of  the  acts  done  by  Landry  and  Randall  were 
done  by  them  in  the  prosecution  of  the  business  of  the  company.  It  is  not  to 
be  relieved  because  Landry  departed  from  his  instructions  in  collecting  and 
driving  the  cattle.  The  test  of  the  master^s  responsibility  for  t)ie  act  of  his 
servant  is  not  whether  the  act  was  done  according  to  the  instructions  of  the 
master  to  the  servant,  but  whether  it  was  done  in  the  prosecution  of  the  busi- 
ness tliat  the  servant  was  employed  by  the  master  to  do.  It  is  true  that  Mr. 
Foulks  instriicted  Landry  to  get  men,  not  horses,  to  assist  in  driving  and  re- 
loading the  cattle;  but  young  Randall  did  not  know  the  limit  of  Landry^s  in- 
structions. He  acted  upon  the  request  of  Landry,  and  his  acts,  as  well  as 
those  of  Landry,  were  in  the  furtherance  of  the  company's  business.  None 
of  the  employes  or  servants  of  the  company  objected  to  the  use  of  the  mare, 
and,  as  the  cattle  were  scattered  about  in  various  directions  for  half  a  mile, 
the  use  of  the  mare  was  beneficial  and  necessary.  Landry,  for  the  benefit  of 
the  company,  directed  young  Randall  to  get  the  mare,  and  the  company  is  re- 
sponsible, although  the  act  of  Randall  was  wrongful  in  taking  the  mare  with- 
out his  father's  knowledge  or  consent.  "To  make  the  corporation  responsi- 
ble it  is  not  necessary,  as  plaintiffs  in  error  contend,  that  the  principal  should 
have  directly  authorized  the  particular  wrongful  act  of  the  agent,  or  should 
have  subsequently  ratified  it.  Judge  Story,  in  treating  of  the  liability  of 
principals  for  the  acts  of  their  agents,  says  that  'the  principal  is  held  liable  to 
third  persons  in  a  civil  suit  for  the  frauds,  deceits,  concealments,  misrepre- 
sentations, torts,  negligences,  and  other  malfeasances  or  misfeasances  and 
omissions  of  duty  of  his  agent,  in  the  course  of  his  employment,  although  the 
principal  did  not  authorize  or  justify  or  participate  in  or  indeed  know  of  such 
misconduct,  or  even  if  he  forbade  the  acts  or  disapproved  of  them.'  And  to 
sustain  this  he  cites  numerous  authorities.  « In  all  such  cases,'  he  says,  « the 
rule  applies,  respondeat  superior,  and  it  is  founded  upon  public  policy  and  con- 
venience; for  in  no  other  way  could  there  be  any  safety  to  third  persons  in  their 
dealings  either  directly  with  the  principal,  or  indirectly  with  hira  through  the 
instrumentality  of  agents.'  "  Story,  Ag.  §  452;  Manufacturing  Co,  v.  Boyce, 
36  Kan.  350,  13  Pac.  Rep.  609;  Ochsenbein  v  iShapley,  85  N.  Y.  214;  Cos* 
grove  v.  Ogden,  49  X  Y.  255;  Garretzen  v.  Lucnckel,  50  Mo.  104.  The  mare 
of  the  plaintiff  was  taken  from  a  place  of  security,  and  brought  by  the  em- 
ployes of  the  railroad  company,  for  the  use  of  the  company,  into  a  place  of 
danger,  and  there  was  injured  without  the  fault  or  negligence  of  the  owner. 
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For  the  damages  resulting  from  the  injory  the  company  is  liable,  because  we 
have  already  held  that  the  company  is  liable  for  the  acts  of  Landry  and  young 
Kandall,  done  in  rounding  np,  driving,  and  relosiding  the  cattle.  With  the 
views  expressed,  the  other  mattej's  discussed  in  the  briefs  need  not  be  exam- 
ined or  decided.  The  judgment  of. the  district  court  will  be  affirmed.  All  the 
justices  concurring. 

(40  Kan.  433) 

Atchison,  T.  &  S.  F.  R.  Co.  v,  Walz. 
{Supreme  Court  of  Kansas.    December  8, 1888.) 

1.  Pleamng — ^Failubb  to  Vbrift  Denial— Eppbct  as  Evidence. 

An  allegation  in  a  pleading  of  the  non-existence  of  authority  is  not  to  be  taken  as 
true  because  the  denial  of  the  same  is  not  verified. 

9.  Railroad  Companies— Accident  at  Crossing — Neglect  op  Statutory  Duty. 

The  failure  to  sound  the  whistle  of  a  locomotive  approaching  a  crossing^  as  the 
statute  requires,  is  not  ordinarily  negligence  to  a  traveler  who  sees  the  train  SO 
rods  away,  and  knows  that  it  is  approaching;  and  an  instruction  by  the  court  as  to 
the  statutory  duty  of  the  railroad  company  in  respect  to  sounding  the  whistle  of  a 
locomotive  before  crossing  a  highway,  in  a  case  where  the  plaintiff  has  sufficient 
notice  of  an  approaching  train,  is  not  material  error,  where  the  court  distinctly 
charges  that  the  failure  to  give  the  signal  will  not  create  a  liability  against  the 
company,  unless  the  injury  was  the  result  of  such  failure.^ 

8.  Same — ^Negligence — Weight  op  Evidence. 

The  facts  of  the  case  examined,  and  Tiel'd  to  be  sufficient  to  support  a  finding  that 
a  collision  and  injury  occurring  at  a  railroad  crossing  was  the  result  of  negligence 
on  the  part  of  the  railroad  company. 

(Syllabua  by  the  Court.) 

Error  to  district  court,  Atchison  county;  D.  Martin,  Judge. 

George  Walz  brought  this  action  against  the  Atchison,  Topeka  &  Santa  Fe 
Railroad  Company,  and  stated  in  his  petition  that  on  August  2,  1886,  he  was 
passing  along  a  highway  near  the  city  of  Atchison  with  a  threshing  outfit, 
composed  of  a  traction  engine,  tank,  separator,  and  slacker,  all  attached  to- 
gether, and  that  he  approached  aciossing  of  the  defendant's  road,  when  he 
stopped  to  ascertain  whether  he  could  safely  cross  the  railroad,  and  that  he 
was  then  signaled  to  cross  by  a  flag-man  employed  by  the  defendant  and  an- 
other raih'oad  company  to  warn  persons  crossing  of  the  approach  •f  trains; 
that  when  he  attempted  to  cross,  in  obedience  to  the  signal  of  the  fiag-man,  he 
was  run  into  by  an  engine  and  train  of  the  defendant  company,  which  de- 
molished the  separator  and  injured  ttie  stacker,  so  that  he  was  damaged  to 
the  extent  of  $375.  It  is  alleged  that  the  damage  was  occasioned  by  the  neg- 
ligence and  carelessness  of  the  defendant,  its  servants  and  employes,  and 
without  any  fault  on  the  plaintiff's  part.  The  railroad  company  filed  a  veri- 
fied answer,  denying  negligence  upon  its  part,  and  also  that  the  flag-man  was 
employed  by  the  company  or  had  any  authority  to  act  for  it  in  any  way;  and 
it  was  also  alleged  that  the  injuries  complained  of  were  the  result  of  the  plain- 
tiff's own  negligence.  At  the  trial,  which*  was  had  on  March  18,  1887.  a 
series  of  particular  questions  of  fact  was  submitted  to  the  jury  for  answer; 
and  these,  with  the  answers  appended,  are  as  follows:  ** ( 1)  Was  the  plaintiff, 
George  Walz,  the  owner  of  a  steam-engine,  tank-wagon,  separator,  and  stacker 
on  the  2d  day  of  August,  1886?  Anawer,  Yes.  (2)  Were  the  different  parts 
of  said  threshing  outfit  attached  together,  and  were  they  going  south-west 
from  the  city  of  Atchison  on  said  day  in  charge  of  the  plaintiff  jind  his  em- 
ployes? A,  Yes.  (3)  Were  there  four  separate  parts  of  said  threshing  out- 
fit attached  together,  consisting  of  a  steam-engine,  tank-wagon,  a  separator, 

1  Respecting  the  duty  of  railroad  companies  at  crossings,  see  Railroad  Co.  v.  Schuster, 

gCy.)  7  S.  W.  Rep.  874,  and  note;  Brown  v.  Griffin,  (Tex.)  9  S.  W.  Rep.  546,  and  note; 
uame  v.  Railway  Co.,  (Wis.)  40  N.  W.  Rep.  8^,  and  note.  That  the  failure  of  a  rail- 
road company  to  observe  statutory  requirements  in  running  its  trains  is  per  se  negli- 
gence, see  Petrie  v.  Railroad  Co.,  (8.  C.)  7  S.  E.  Rep.  515,  and  note;  Kyne  v.  Railroad 
Co..  (DeL)  14  AtL  Rep.  933,  and  note;  Railroad  Go.  v.  Young,  (Ga.)  7  S.  E.  Rep.  913. 
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and  a  straw-stacker?  A.  Yes.  (4)  Was  said  threshing  outfit  propelled  over 
the  public  road  partly  or  wholly  by  the  steam-engine  attached  thereto,  and 
was  said  steam-engine  in  use  for  such  purpose  at  the  time  and  place  above 
mentioned?  A,  Yes,  (5)  Was  said  outfit  passing  along  the  public  highway, 
attached  together,  being  moved  by  said  engine  in  the  care  of  the  plaintiff  and 
his  employes,  on  the  2d  day  of  August,  1886.  and  did  it  approach  the  tracks 
of  the  Missouri  Pacific  Railway,  the  Central  Branch  liailroad,  and  the  defend- 
ant's, in  the.order  in  which  they  here  are  named,  at  a  point  where  all  o^said 
tracks  are  laid  near  each  other,  crossing  said  public  highway  about  a  mile 
from  the  city  of  Atchison?  A.  Yes.  (6)  Was  the  track  of  said  defendant 
the  furthest  one  from  said  threshing-machine  before  the  attempt  was  made  to 
cross  the  tracks?  A.  Yes.  (7)  Was  the  fiag-man  at  said  crossing  employed 
by  the  defendant?  A.  Ko.  (8)  Did  said  flag-m»n  have  any  authority  to  act 
for  or  represent  the  Atchison,  Topeka  Sc  Santa  Fe  Railroad  Company?  A, 
l^o  evidence  that  he  was.  (9^  Did  he  have  any  duties  to  perform  for  the  de- 
fendant? A,  No  evidence  that  he  had.  (10)  If  your  answer  to  either  or 
both  of  these  last  two  questions  is  *  Yes,*  state  in  what  way  he  represented 
the  defendant,  and  what  duties  he  had  to  perform  for  the  defendant.  (11) 
Was  said  fiag-man  paid  by  the  Missouri  Pacific  Railway  Company,  and  was 
he  entirely  under  the  control  of  that  company?  A.  No  evidence  to  the  con- 
trary. (12)  Did  the  person  having  charge  of  said  threshing  machinery  at- 
tempt to  cross  said  tracks  with  it,  going  south-west,  about  6  o'clock  p.  m.  of 
said  day?  A,  Yes.  (13)  How  many  men  had  control  of  and  were  engaged 
in  running  said  machinery?  A,  Four.  (14)  Did  they  stop  on  the  north  side, 
just  before  reaching  said  tracks?  A,  Yes.  (15)  Did  any  of  them  go  ahead, 
and  look  up  and  down  the  tracks  to  see  if  a  train  was  approaching?  A.  No. 
(16)  Was  the  machinery  they  were  moving  cumbersome  and  necessarily  slow 
in  moving  over  such  a  place  as  said  tracks?  A.  Yes.  (17)  Would  it  have 
been  exercising  more  than  ordinary  prudence  and  care  for  some  one  having 
charge  of  said  machinery  to  have  gone  ahead,  and  looked  to  see  if  said  tracks 
were  clear?  A.  It  would  have  been  more  than  ordinary  care.  (18)  If  some 
some  one  had  taken  a  position  on  defendant's  track,  and  watched  and  given 
warning^  could  said  accident  have  been  avoided?  A,  No.  (19)  How  far 
could  defendant's  train  be  seen  approaching  from  the  west  from  said  cross- 
ing? A,  700  or  800  yards.  (20)  Was  the  threshing  machinery  in  four  dif- 
ferent pieces  or  sections,  coupled  together,  the  engine  first,  the  tank-wagon 
next,  the  separator  next,  and  the  straw-stacker  last?  A  •  It  was.  (21)  While 
crossing  the  defendant's  tracks  did  the  persons  having  control  of  said  thresh- 
ing machinery  first  discover  the  defendant's  passenger  train  approaciiing? 
A.  No;  but  while  on  the  C.  B.  track.  (22)  Did  the  person  having  control  of 
said  threshing-machine  engine  apply  all  the  steam  he  could  to  get  said  ma^ 
chinery  over  the  track  in  time,  and  did  that  cause  a  sudden  jerk,  breaking 
the  coupling  between  the  tank-wagon  and  the  separator,  leaving  the  sepa- 
rator on  the  defendant's  track,  and  did  the  engine  and  tank-wagon  move  off 
to  the  south?  A.  The  person  controlling  said  machine  engine  did  put  on  all 
steam  he  could  to  get  over  in  time.  The  sudden  jerk  did  not  cause  the  coup- 
ling to  break.  As  the  separator  was  moving  from  the  M.  P.  track  to  and 
half  was  across  the  defendant's  tracks  the  engine  and  tank  movod  south. 
(23)  How  far  did  the  engine  and  tank-wagon  get  from  the  track  before  the 
collision?  A.  About  twenty  feet.  (^24)  How  far  was  the  passenger  train 
away  at  the  time  said  coupling  broker  A.  About  two  hundred  yards.  (25) 
At  what  rate  of  speed  was  said  train  going  at  the  time  the  coupling  broker' 
A.  About  twenty  miles  per  hour.  (26)  If  said  coupling  had  not  broken, 
would  said  threshing-machine  have  passed  over  the  tracks  safely?  A.  It  prob- 
ably would.  (27)  Was  the  railroad  engineer  looking  ahead  watching  the 
threshing  outfit  cross  the  tracks  before  the  coupling  broke?  A.  He  was.  (28) 
How  far  from  the  crossing  was  the  train  when  the  railroad  engineer  first  dis- 
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covered  that  the  coupling  had  broken,  leaving  the  threshing-machine  on  the 
track?  A.  About  two  hundred  yards.  (29)  Did  the  railroad  engineer  apply 
the  brakes  and  reverse  his  engine  at  once  to  control  the  train?  A,  Yes;  but 
too  late.  (30)  What  else  could  he  have  done  to  prevent  the  injury?  A.  He 
could  do  nothing  else  at  that  time.  (81)  What  act  or  acts  of  negligence  on 
the  part  of  the  defendant  or  its  employes  caused  the  injury  ?  A.  In  not  keep- 
ing his  engine  under  control  when  he  had  it  so,  by  raising  his  air-brake  be- 
fore the  separator  was  fully  over  the  track.  (32)  Did  the  railroad  engineer 
sound  the  whistle  three  times  at  least  eighty  rods  from  said  crossing?  A.  By 
preponderance  of  evidence,  he  did  not.  (83)  Did  said  railroad  train  come  to 
a  full  stop  just  after  passing  said  crossing?  A,  Yes.  (34)  Was  it  stopped  as 
soon  as  the  engineer  could  stop  it  with  the  means  at  hand?  A.  Yes.  (35) 
Was  said  engineer  a  competent  and  skillful  engineer?  A.  He  is.  (36)  Was 
George  A^alz,  the  plaintiff,  operating  said  threshing-machine  engine?  A .  He 
was.  (37)  VVhen  he  reached  the  Missouri  Pacific  track,  was  there  anything 
to  obstruct  his  vision  to  the  west,  the  direction  the  defendant's  train  was 
coming  from?  A,  Yes.  (38.)  Did  he  look  to  the  west  from  that  point?  A. 
Yes.  (39)  Was  the  defendant's  train  in  sight  at  that  time?  A.  It  was  not. 
(40)  Did  he  then  move  his  threshing-machine  engine  and  outfit  along  across 
the  Missouri  Pacific  track,  on  the  (Antral  Branch  track,  so  the  heads  of  his 
horses  were  near  the  defendant's  track  before  he  looked  again  to  see  whether 
a  train  was  coming?  A.  He  did.  (41)  Was  there  three  different  passenger 
trains  due  to  pass  that  point  between  five  and  six  o'clock,  and  did  the  plain- 
tiff know  it?  A.  Yes  (42)  If  the  plaintiff  had  looked  carefully  to  the  west, 
could  he  have  seen  said  train  before  he  did?  A.  He  might.  {^)  Could  said 
train  be  seen  from  said  Missouri  Pacific  track  for  about  one-fourth  of  a  mile?- 
A.  It  could,  if  no  obstruction.  (44)  How  far  was  it  away  when  George 
Walz  first  saw  it?  A,  About  seven  hundred  yards.  (45)  At  what  rate  of 
speed  was  it  going?  A,  About  35  miles  per  hour.  (46)  At  what  rate  of 
speed  was  said  threshing-machine  going?  A,  About  4  miles  per  hour.  (47) 
How  far  from  the  defendant's  track  did  the  tank-wagon  get  at  the  time  the 
railroad  engine  struck  the  separator?  A,  About  20  feet.  (48)  Did  the 
threshing-machine  engine  stop  after  crossing  the  defendant's  track,  hefore 
the  engine  struck  the  separator?  A,  No  evidence  to  that  effect.  (49)  What 
is  the  distance  from  the  Missouri  Pacific  track  to  the  Central  Branch  track? 
A.  About  12  feet.  (50)  What  is  the  distance  from  the  Centml  Branch  track 
to  the  defendant's  track.  A,  10  feet.  (51)  What  is  the  distance  from  the 
outside  rail  of  the  Missouri  Pacific  track  to  the  outside  rail  of  the  defendant's 
track?  A.  About  37  feet.  (52)  Had  the  plaintiff  been  acquainted  with  the 
tracks  and  crossings  for  years?  A,  Yes.  (53)  Had  he  been  operating  said 
threshing-machine  outfit  during  the  season  before,  and  did  he  understand 
howtomov^it?  A,  Yes.  (54)  What  was  the  length pf  said  threshing-ma* 
chin-e  outfit  when  it  was  all  coupled  together?  A,  About  58  feet.  (55) 
Gould  the  different  parts  or  sections  be  moved  separately  over  hilly  or  dan- 
gerous places?  A  Yes.  (56)  Did  said  George  Walz  try  to  stop  said  thresh- 
ing outfit  when  he  saw  said  railroad  train?  A,  He  did  not.  (57)  Did  said 
railroad  engineer  use  his  best  juds^ment  and  do  what  he  could  to  avoid  said 
accident?  A.  He  used  good  judgment,  with  the  exception  of  not  keeping 
his  train  under  control  when  he  had  it.  (58)  If  said  George  Walz  had  stopped 
his  engine  when  he  first  saw  the  defendant's  train  approaching,  and  turned 
his  horses  as  much  as  he  could,  would  his  property  have  been  injured?  A. 
He  could  not  have  turned  his  horses'  heads  so  as  to  prevent  injury."  The 
general  verdicc  was  in  favor  of  the  plaintiff,  assessing  the  amount  of  his  re- 
covery at  the  sum  of  $210.  The  railroad  company  moved  to  set  aside  the 
verdict,  and  grant  a  new  trial;  which  motion  waa  overruled,  and  judgment 
was  entered  in  favor  of  the  plaintiff  for  $210,  and  a  revei-sal  of  this  judgment 
is  sought. 
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8mith  (&  Solomon,  for  defendant  in  error.  Geo,  R.  Peck,  A,  A.  Hurd,  and 
Mills  {&  WellSt  for  plaintiff  in  error. 

Johnston,  J.,  {after  stating  the  fuels  as  ahof>e,)  The  collision  between  the 
threshing-machine  and  tiie  railroad  train  occurred  at  a  point  in  Atchison 
county  where  a  public  and  much-used  highway  crosses  the  tracks  of  the  Atch- 
ison, Topeka  &  Santa  Fe  liailroad,  the  Centnil  Branch  Union  Pacific  Rail- 
road* and  the  Missouri  Pacific  Railway.  At  that  place  the  tracks  extend  in 
the  same  direction,  and  are  only  a  few  feet  apart.  It  was  averred  and  claimed 
by  AValz  that  the  defendant,  in  connection  with  another  railroad  company, 
employed  a  fiag-nian  at  the  crossing  to  warn  persons  of  the  approach  of  trains, 
and  to  signal  them  when  they  could  cross  in  safety,  and  that  the  flag-man  so 
authorized  signaled  Walz  to  cross  on  the  occasion  of  the  injury.  The  rail- 
road company,  by  an  answer  duly  verified,  alleged  that  it  did  not  keep  or  em- 
ploy a  fiag-man  at  the  crossing,  and,  if  there  was  one  there,  he  was  employed 
by  some  other  party,  and  had  no  authority  to  act  for  it.  The  court  admitted 
testimony  showing  that  a  fiag-man  had  been  stationed  at  this  crossing  for 
years,  who  had  signaled  parties  approaching  the  railroad  tracks,  and  also  sub- 
mitted to  the  jury  the  questions  as  to  whether  the  fiag-man  was  the  servant 
of  the  company,  and  whether  the  collision  resulted  from  his  negligence.  It 
is  urged  that  the  verified  allegation  of  want  of  authority  in  the  fiag-man 
should  have  been  taken  as  true,  in  the  absence  of  a  verified  reply  under  sec- 
tion 108  of  the  Code,  and  that  the  court  erred  in  allowing  such  testimony,  and 
by  instructing  the  jury  as  it  did.  The  allegation  in  the  answer  was  a  nega- 
tive one,  and  did  not  state  the  existence  of  any  appointment  or  authority. 
There  was  no  occasion  to  deny  a  denial.  Authority  was  alleged  by  the  plain- 
tiff, and  denied  by  the  railroad  company;  and  this  closed  the  issue,  and  ren- 
dered any  further  averment  or  denial  by  the  plaintiff  unnecessary  and  im- 
proper. The  issue  thus  formed  warranted  the  introduction  of  testimony,  and 
an  instruction  of  the  court  upon  the  same.  Besides,  testimony  showing  that 
a  fiag-man  had  been  stationed  there  for  years,  and  who  had  warned  all  per- 
sons approaching  when  they  could  cross  in  safety,  and  that  he  bad  signaled 
the  plaintiff  to  cross,  was  admissible  to  refute  the  charge  of  negligenoe  on  the 
part  of  the  plaintiff.  The  jury  was  charged  that,  if  the  flag-man  was  neither 
an  employe  nor  servant  of  the  company,  it  would  not  be  liable  on  account  of 
any  negligence  of  his;  and  there  is  a  finding  by  the  jury  that  the  fiag-man 
was  not  employed  by  the  defendant,  and  had  no  authority  to  act  for  it;  so 
that,  in  any  view  of  the  case,  the  railroad  company  has  no  cause  for  com- 
plaint. 

Another  objection  is  that  the  court  instructed  the  jury  with  reference  to 
the  duty  of  the  railroad  company  in  sounding  the  whistle  at  least  80  rods  from 
a  public  crossing.  The  crossing  was  outside  of  any  city  or  village*  and  there 
was  testimony  that  the  whistle  was  not  sounded  as  it  should  have  been,  and 
it  was  therefore  one  of  the  questions  in  the  case.  The  objection  is  based  on 
the  ground  that  the  plaintiff  was  aware  of  the  approach  of  the  train  when  it 
was  about  700  yards  away,  and  therefore  a  failure  to  give  the  signal  was  not 
negligence  as  to  him.  Of  course,  if  the  plaintiff  knew  that  the  train  was 
coming,  he  needed  no  warning  of  such  fact,  and  the  omission  to  sound  the 
whistle  will  not  create  a  liability  when  such  omission  or  neglect  of  duty  did 
not  in  any  way  contribute  to  the  injury.  Railroad  Co.  v.  Morgan,  31  Kan. 
77,  1  Pac.  Rep  298.  It  might  be  that  a  signal  would  be  advantageous  to  a 
traveler  approaching  a  railroad  track,  although  be  might  see  the  train  in  the 
distance.  If  he  saw  the  train,  but  was  unable  to  determine  from  his  point  of 
observation  whether  it  was  far  away  or  near  at  hand,  or  whether  it  was  ad- 
vancing or  standing  still,  would  not  the  signal  be  beneficial  to  him,  and  serve 
one  of  the  purposes  for  which  it  was  intended?  In  the  present  case,  how- 
ever, no  prejudice  could  have  resulted  to  the  company  from  the  instruction  as 
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to  the  duty  of  the  company  in  giving  signals.  Connected  with  the  statement 
as  to  this  duty  of  the  company,  and  as  a  part  of  the  same  instruction,  the  jury 
were  distinctly  charged  that  even  if  there  was  a  failure  to  give  the  signal, 
and  an  injury  followed,  the  railroad  company  would  not  be  liable,  unless  the 
injury  was  the  result  of  such  failure.  It  is  claimed  that  no  negligence  can  be 
imputed  to  the  railroad  company,  and  that  the  injury  was  unavoidable.  The 
jury  have  found  that  there  was  negligence  on  the  part  of  the  engineer  in  fail- 
ing to  bring  and  keep  his  engine  under  control,  after  seeing  the  threshing 
train  coming  upon  the  tracic.  No  want  of  care  can  be  charged  to  Walz. 
When  he  approached  the  track  he  looked  in  the  direction  from  which  the 
train  was  coming,  but  it  was  not  in  sight.  He  waited  there  until  he  was 
signaled  to  cross,  and  then  he  started  his  train,  and  was  upon  the  track  when 
he  discovered  the  coming  train.  He  had  then  advanced  too  far  to  turn  about, 
and  the  only  chance  of  escape  was  to  hasten  forward.  This  train  consisted 
oif  a  team  of  horses,  a  traction-engine,  a  tank,  a  separator,  and  a  stacker. 
They  were  all  attached  together,  making  quite  a  long  train,  which  was  diffi- 
cult to  handle,  but  which  could  be  easily  seen  by  the  engineer.  They  were 
seen  by  him  when  he  was  more  than  700* yards  away,  and  his  train  was  then 
moving  forward  at  a  speed  of  35  miles  an  hour.  He  reduced  the  speed  to  20 
miles  an  hour,  and  brought  his  engine  under  control,  and  could  then  have 
stopped  the  train  before  reaching  the  crossing.  He  ran  on,  however,  within 
about  200  yards,  or,  as  he  stated,  within  6  or  7  car-lengths,  from  the  cross- 
ing, and  the  horses,  engine,  and  tank  had  then  crossed  the  track,  and  the 
separator  was  upon  the  track.  He  states  that  he  thought  there  was  then  suf- 
ficient time  for  the  balance  of  the  threshing  train  to  cross  over,  and  he  re- 
leased the  air-brake,  and  increased  the  speed.  Just  at  that  time  the  coupling 
between  the  separator  and  the  tank-wagon  parted,  and  the  engineer  again  ap- 
plied the  air,  and  reversed  the  engine,  but  he  was  then  too  close  to  the  cross- 
ing to  avoid  a  collision.  The  threshing  train  was  about  58  feet  long,  and 
was  an  unusual  and  cumbrous  outfit  to  be  found  passing  over  the  track.  It 
was  seen,  and  its  character  known  by  the  engineer.  He  could  not  count  upon 
the  track  being  cleared  of  such  an  obstruction  with  the  same  certainty  as  he 
could  if  it  had  been  a  single  team  and  vehicle.  In  view  of  the  nature  of  the 
obstruction,  and  the  action  of  the  engineer  in  running  so  close  to  the  crossing 
while  the  separator  was  yet  on  the  track,  his  release  of  the  air  and  brakes,  by 
which  he  lost  control  of  the  engine  at  that  time,  and  the  fact  that  the  tank- 
wagon  was  only  20  feet  from  the  track  when  the  collision  occurred,  we  think 
it  was  fairly  a  question  for  the  jury  whether  the  engineer  exercised  reason- 
able judgment  and  due  care  in  his  attempt  to  avoid  the  collision.  The  jury 
have  found  that  the  accident  might  liave  been  avoided  by  the  exercise  of  rea- 
sonable care  on  his  part,  and,  after  reading  all  the  testimony,  we  are  unable 
to  say  that  the  finding  and  verdict  should  be  set  aside.  The  other  matters  re- 
ferred to  in  the  argument  are  not  such  as  require  attention,  and,  as  no  ma- 
terial error  is  found,  the  judgment  of  the  district  court  will  be  affirmed.  All 
the  justices  concurring. 

(40  Kao.  734) 

Kansas  City,  Ft.  8.  &  G.  R.  Co.  v.  Bukgb. 

{Supreme  Cawrt  of  Kansas.    December  8, 1888.) 

Railroad  Companies — Stock-Killing  Gases — ^Pleading— Venue. 

In  a  statutory  action  to  recover  the  value  of  a  colt  killed  by  a  railroad  company  In 
the  operation  of  its  trains,  the  pleading  must  aUege,  and  the  evidence  show  affirma- 
tively, that  the  action  is  brought  in  the  county  in  which  the  animal  was  kUled. 

iSylUUms  by  SimpsoTiy  C.) 

Commissioners'  decision.    Error  to  district  court»  Bourbon  county;  C.  0. 
Fb£Nch,  Judge. 
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Action  by  W.  M.  Burge  against  the  Kansas  City,  Ft.  Scott  &  Gulf  Railroad 
Company  to  recover  the  value  of  a  colt.  Judgment  for  plaintiff,  and  defend- 
ant brings  error. 

Chas,  W,  Blair,  Wallace  Pratt,  and  /  P.  Dana,  for  plaintiff  in  error. 
Wade,  Biddie  &  Cory,  for  defendant  in  error. 

Simpson,  C.  This  action  was  commenced  before  a  justice  of  the  ppace  in 
Bourbon  county,  to  recover  the  value  of  a  colt  killed  by  the  railroad  company 
in  the  operation  of  its  trains  in  that  county.  There  was  an  appeal  to  the  dis- 
trict court,  and  a  trial  there.  The  only  assignment  of  error  necessary  to  con- 
sider here  is  that  the  record  fails  to  show  that  the  court  had  jurisdiction.  Our 
statute  requires  that  the  action  shall  be  brought  in  the  county  in  which  such 
animal  was  killed  or  wounded.  Railway  Co.  v.  Byron,  24  Kan.  350.  The 
pelition  filed  in  the  districft  court  avers  the  killing  in  Bourbon  county;  the 
answer  was  a  general  denial.  There  was  no  evidence  given  or  offered  at  the 
trial  that  the  killing  occurred  in  Bourbon  county.  This  being  a  jurisdictional 
fact,  it  must  not  only  be  stated  in  the  pleading,  but  must  be  affirmatively 
proved  on  the  trial.  Counsel  for  defendant  in  error  made  an  elaborate  oral 
argument,  in  which  he  insisted  that  the  jurisdiction  was  inferentially  shown 
by  the  record,  because  three  or  four  of  the  witnesses  examined  stated  that  the 
killing  occurred  "at  the  crossing  south  of  the  cemetery  crossing;"  *' south  of 
here  a  mile  or  two;"  "a  couple  of  miles  south  of  town;"  and  that  "here"  and 
"town"  meant  Fort  Scott,  the  place  of  trial,  and  that  judicial  notice  must  be 
taken  of  the  fact  that  Fort  Scott  is  in  Bourbon  county.  The  trouble  about 
this  proposition  is  that  jurisdictional  facts  must  be  positively  alleged  and  pos- 
itively proven,  and  that,  while  we  might  take  judicial  notice  of  the  fact  that 
Fort  Scott  is  the  county-seat  of  Bourbon  county  under  some  circumstances, 
yet  we  will  not  take  judicial  notice  that  a  locality  mentioned  in  the  proof  as 
being  outside  of  that  city  is  in  Bourbon  county.  We  have  been  unable  to 
f)nd  a  case  wherein  the  jurisdiction  of  the  court  was  sustained  in  a  local  ac- 
tion by  the  application  of  the  rules  of  judicial  notice  as  to  geographical  facts. 
We  aie  very  reluctantly  compelled  to  conclude  that  the  venue  was  not  proved. 
The  following  cases  support  this  conclusion :  Mitchell  v.  Railway  Co.,  82  Mo. 
106;  Ellis  V.  Railway  Co.,  83  Mo.  372;  Backmntoe  v.  Railway  Co.,  86  Mo.  492. 
It  is  recommended  that  the  judgment  be  reversed,  and  a  new  trial  granted. 

Pek  Curiam.    It  is  so  ordered;    all  the  justices  coDcurring. 
(40  Kan.  468) 

St.  Louis  &  S.  F.  Ry.  Co.  v.  Sazvdebs. 
(Supreme  Court  of  Kmisas.    December  8, 1888.) 
Railroad  Companies — ^Killing  Stock  on  Track— Fences. 

Railway  Co.  v.  Forbes,  37  Kan.  445, 15  Pao.  Rep.  695,  followed. 
(SylUibus  hy  the  Court.) 

Error  to  district  court,  Butler  county;  A.  L.  Redden,  Judge. 
Mansfield,  Eaton  <&  Pollock,  for  plaintiff  in  error.    Shinn  cfc  Teager,  for 
defendant  in  error. 

Per  Curiam.  Upon  the  authority  of  Railway  Co.  v.  Forbes,  37  Kan.  445, 
15  Pac.  Rep.  595,  the  judgment  of  the  district  court  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings.  We  think  it  necessary  to  add  that 
the  word  "prescribed"  should  read  "proscribed"  in  the  twenty-fourth  line  of 
l)age  452,  37  Kan.,  [eighteenth  line  of  page  599,  15  Pac.  Rep.]  "Proscribed" 
is  the  word  used  ia  the  opinion,  and  by  error  has  been  improperly  changed  in 
printing  to  "prescribed." 
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(40  Kan.  404) 

Missotnti  Pac,  Ry.  Co.  t?.  Merrill. 

(Supreme  Court  of  Kansas.    December  8, 1888.) 

L  Ratlboad  Companibs— Fire  Set  bt  Logomotites— Pleading. 

In  an  action  against  a  railway  company  to  recover  damages  resulting  from  fire 
which  was  negligently  permitted  to  escape  from  a  passing  locomotive  and  train, 
the  plaintiff  should  state  in  his  petition  as  definitely  as  he  can  the  train  from  which, 
and  the  time  when,  the  fire  escaped;  but  the  failure  of  the  court  to  require  such 
definite  statement,  where  no  prejudice  results  to  the  defendant,  is  not  reversible 
error.* 
a.  Same— Neoligbnoe— Pbima  Faoib  Etidenob. 

The  rule  prescribed  by  chapter  155  of  the  Laws  of  1885,  that  the  occurrence  of  a 


fire  caused  bv  the  operation  of  a  railroad  is  prima  facie  evidence  of  negligence  on 
the  part  of  the  railroad  company,  applies  to  all  cases  where  the  fire  results  {rom 
any  step  in  the  operation  of  the  road;  and  the  coupling  of  a  charge  of  negligence 


in  allowing  combustible  material  to  accumulate  on  the  roadway  with  one  that  the 

fire  was  negligently  permitted  to  escape  from  a  passing  locomotive  will  not  take  the 

case  outside  of  the  application  of  the  statute^* 
8.  Constitutional  Law— Title  of  Law— Unequal  Ofebation. 

The  statute  mentioned  is  not  void  by  reason  of  the  title  failing  to  clearly  express 

the  subject-matter  of  the  act,  nor  because  it  is  partial  and  unequal  in  its  operation. 
(Syllabus  by  the  Court) 

Error  to  district  court,  Anderson  county;  A.  W.  Benson,  Judge. 
W.  A,  Johnson,  for  plaintiff  in  error.    Kirk  &  Schoonof>er,  for  defendant 
in  error. 

Johnston,  J.  J  0.  Merrill  brought  this  action  against  tlie  Missouri  Pa- 
cific Railway  Company  to  recover  damages  alleged  to  have  been  sustained 
through  the  negligence  of  the  railway  company  in  permitting  fire  to  escape 
from  its  locomotive  in  the  operation  of  its  railroad.  He  alleged  *'that  on  the 
4th  day  of  December,  A.  D.  1885,  the  said  defendant,  while  running  one  of 
its  trains  on  said  road  in  Anderson  county,  Kan.,  managed  its  said  train  care- 
lessly and  negligently,  and  failed  to  employ  suitable  means  to  prevent  the 
escape  of  tire  trom  the  engine  used  in  running  said  train,  and  also  permitted 
dead  and  dry  grass  and  other  combustible  material  to  remain  on  the  right  of 
way  of  said  defendant,  and  near  the  track  of  the  road  of  said  defendant;  so 
that,  by  reason  of  the  said  carelessness  and  negligence,  (ire  escaped  from  the 
engine  of  said  company,  and  set  Qre  to  the  dry  grass  and  other  combustible 
material  on  the  right  of  way  of  said  company,  and  by  means  of  a  continuous 
body  of  dry  grass  and  other  combustible  material  it  was  communicated  to  the 
premises  of  the  said  plaintiff."    He  then  sets  out  in  detail  the  propeity  that 

>Fire  caused  by  sparks  from  an  engine  is  primn  facie  evidence  of  negligence;  and, 
where  the  company  offers  no  evidence  to  rebut  such  presumption,  it  cannot  complain 
of  a  charge  that  it  can  be  rebutted  only  by  proof  that  the  engine  was  properly  con- 
structed with  the  best  approved  appliances  for  preventing  escape  of  fire.  Railway  Co. 
V.  Home,  (Tex.)  9  S.  W.  Rep.  440.  In  general,  as  to  the  Uability  of  railroad  companies 
for  damages  caused  by  fires  originating  from  sparks  escaping  from  locomotives,  and 
what  is  sufQcient  evidence  of  negligence  in  actions  for  such  injuries,  see  note,  Id; 
Railroad  Co.  v.  Bohannan,  (Va.)  7  S.  £.  Rep.  286,  and  note;  Bradshaw  v.  Railroad  Co., 
1  N.  Y.  Supp.  691;  Dean  v.  Railway  Co.,  (Minn.)  40  N.  W  Rep.  370;  Railroad  Co.  v. 
Ostrander,  (Ind.)  18  N.  E.  Rep.  — .  Evidence  that  a  railroad  company  has  allowed 
combustible  materials  to  accumulate  on  its  land,  liable  to  take  fire  from  sparks  escap- 
ing from  passing  engines,  and  to  communicate  it  to  adjacent  property,  is  sufficient  to 
warrant  the  jury  in  imputing  negligence.  Clarke  v.  Railway  Co.,  (Minn.)  23  N.  W. 
Rep.  536.  See,  also,  Railroad  Co.  v.  Benson,  (Tex.)  5  S.  W.  Rep.  822,  and  note;  Steele 
V.  KaUway  Co.,  (Cal.)  15  Pac.  Rep.  851;  Railway  Co.  v.  Ayers,  (Tex.)  8  S.  W,  Rep.  538, 
and  note;  Bradsnaw  v.  Railroad  Co.,  1  N.  Y.  Supp.  691.  As  to  the  presumption  of  neg- 
ligence which  arises  when  a  fire  is  caused  by  sparks  escaping  from  a  locomotive,  see 
Rose  V.  Railway  Co.,  (Iowa,)  34  N.  W.  Rep.  450,  and  note:  Wolff  v.  Railway  Co.,  (Minn.) 
25  N.  W.  Rep.  63,  and  note;  Butcher  v.  Railroad  Co.,  (Cal.)  8  Pac.  Rep.  174,  and  note; 
Tilley  v.  Railway  Co.,  (Ark.)  6  S.  W.  Rep.  8,  and  note.  That  no  such  presumption 
arisAs  in  the  absence  of  statute,  see  Railway  Co.  v.  Hixon,  (Ind.)  11 N.  E.  Rep.  285,  and 
note. 


Digitized  by 


Google 


794  PACIFIC  REPORTER.  [Kau. 

was  injured  and  destroyed,  being  a  large  number  of  fruit  and  other  trees,  and 
a  large  quantity  of  hay,  and  places  the  entire  damage  suffered  at  8697,  for 
which  he  asks  judgment,  and  also  for  an  additional  sum  of  $50  for  attorn ey'-s 
fees.  The  railway  company  denied  the  charge  of  negligence,  and  claimed  that 
Merrill  was  himself  guilty  of  carelessness  which  contributed  directly  to  the 
injury.  The  cause  was  tried  before  a  jury,  who  returned  a  verdict  against 
the  railway  company,  assessing  Merriirs  damages  at  $260,  and  also  finding 
$50  to  be  a  reasonable  attorney's  fee  for  tlie  plaintiff  in  the  prosecution  of  the 
cause.  This  verdict  has  received  the  approval  of  the  court,  and  judgment 
has  been  entered  in  accordance  therewith. 

Several  errors  are  assigned  upon  the  rulings  of  the  court  during  trial;  the 
first  of  which  is  that  the  court  erred  in  not  sustaining  a  motion  of  the  com- 
pany to  make  the  petition  of  the  plaintiff  more  definite  and  certain  by  stating 
what  train  running  on  defendant's  road  caused  the  injury  complained  of, 
whether  it  was  a  freight  or  a  passenger  train,  and  whether  it  was  going  east 
or  west  on  tlie  road.  In  view  of  the  number  of  trains  which  pass  back  and 
forth  over  a  railroad,  this  motion  might  properly  have  been  allowed.  Merrill 
was  doiibtless  acquainted  with  the  facts,  and  could  have  stated  explicitly 
from  what  train  the  fire  escaped.  With  this  information,  the  company  would 
have  been  better  informed  and  better  prepared  to  meet  the  charge  made  against 
it.  It  could  then  have  investigated  what  the  condition  of  the  locomotive  and 
the  conduct  of  its  employes  thereon  were  at  that  time,  and  thus  have  ascer- 
tained whether  the  fire  was  the  result  of  the  company's  negligence.  The  rec- 
ord discloses,  however,  that  no  prejudice  resulted  to  the  company  from  the 
ruling  made.  Some  of  the  servants  of  the  company  were  present  when  the 
fire  escaped,  and  assisted  in  putting  it  out,  and  one  of  them  reported  to  the 
company  the  cause  and  the  extent  of  the  injury.  They  had  the  same  infor- 
mation as  to  whicli  locomotive  and  train  was  passing  as  Merrill  had,  and 
therefore  the  company  suffered  no  inconvenience  in  this  instance  from  the 
indefiniteness  of  the  petition.  As  the  court  is  invested  with  considerable  dis- 
cretion in  passing  on  motions  of  this  kind,  and  as  no  prejudice  resulted  to 
the  company,  the  ruling  of  the  court  cannot  be  regarded  as  reversible  error. 

It  is  next  contended  that  the  court  erred  in  calling  the  attention  of  the  jury 
to  chapter  155  of  the  Laws  of  1885,  and  instructing  the  jury  under  that  statute 
that,  when  it  is  made  to  appear  by  the  preponderance  of  the  evidence  that  the 
fire  and  resulting  dainages  were  caused  by  the  railroad  company  in  operating 
its  road,  the  negligence  of  the  company  may  be  presumed,  unless  it  further 
appears  from  the  evidence  in  the  case  that  the  company  was  not  in  fact  neg- 
ligent in  permitting  the  fire  to  escape.  This  claim  is  made  upon  tlie  ground 
that  the  plaintiff,  by  alleging  that  the  company  was  also  negligent  in  permit* 
ting  combustible  material  to  accumulate  on  the  road,  so  broadened  his  charge 
as  to  make  the  statute  inapplicable.  The  statute  prescribes  a  rule  in  actions 
for  damages  by  fire  caused  by  the  operation  of  a  railroad,  and  it  is  contended 
that  caring  for  the  right  of  way  is  not  within  the  terms  "operating  a  rail- 
road." The  claim  is  not  tenable.  The  statute  applies  to  all  cases  where  the 
fire  results  from  the  operation  of  a  railroad.  It  is  not  even  confined  to  fire 
escaping  from  locomotives,  but  applies  to  all  cases  where  the  damage  was 
caused  by  fire  arising  from  any  step  in  the  operation  of  the  road.  The  road- 
way and  track  of  the  company  are  as  essential  to  the  operation  of  the  railroad 
as  the  locomotives  or  the  other  equipment.  Even  if  the  proper  care  of  the 
right  of  way  was  not  included  in  the  terms  "operating  a  railroad,"  the  charge 
of  the  court  was  proper,  because  the  petition  clearly  states  that  the  fire  es- 
caped from  an  engine  running  over  the  road,  and  that  suitable  means  had  not 
been  taken  to  prevent  the  escape  of  the  fire  from  such  engine;  and  this,  being 
the  proximate  cause  of  the  fire,  brings  the  case  within  the  application  of  the 
statute.  The  additional  charge  of  negligence  with  respect  to  caring  for  the 
roadway  would  not  take  the  case  outside  of  the  statute,  but  in  our  opinion 
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the  care  and  maintenance  of  the  roadway  and  track  is  fairly  included  as  a  part 
of  the  operation  of  a  railroad.  The  validity  of  the  statute  mentioned  is  as- 
sailed upon  several  grounds,  one  of  which  is  that  the  subject-matter  of  sec- 
tion 1  is  not  clearly  expressed  in  the  title  of  the  act.  The  title  is  **An  act  re- 
lating to  the  liability  of  railroads  for  damages  by  Are."  The  first  section  of 
the  act  simply  provides  that,  when  the  fact  is  established  that  the  fire  and  re- 
sulting damages  were  caused  by  the  operation  of  the  railroad,  it  shall  be  prima 
facie  evidence  of  negligence  on  the  part  of  the  railroad  company;  and,  fur- 
ther, that  in  an  action  for  damages  the  contributory  negligence  of  the  plain- 
tiff shall  be  considered  in  determining  his  right  of  recovery.  The  section  es- 
tablishes a  rule  for  fixing  the  liability  of  a  railroad  company  for  damages  by 
fire,  and  no  argument  is  required  to  show  that  the  provisions  of  the  section 
relate  to  such  liability,  or  tliat  they  are  covered  by  the  broad  terms  of  the  title 
quoted.  It  is  contended  that  the  act  is  void  because  it  is  partial  and  discrim- 
inating in  imposing  a  rule  of  procedure  on  railroad  companies  not  applicable 
to  others,  and  making  the  company  liable  for  an  attorney's  fee  in  cases  arising 
thereunder.  Statutes  making  the  occurrence  of  the  fire  presumptive  evidence 
of  negligence  oh  the  part  of  the  railroad  company  are  not  uncommon,  and.  in- 
deed, many  of  the  courts  have  established  this  rule  without  any  statutory  en- 
actment, on  the  ground  of  necessity.  Broumi  v.  Railroad  Co,,  13  Amer.  & 
Eng.  R.  Cas.  479,  and  numerous  cases  cited  in  appended  note.  Our  legisla- 
ture has  placed  the  application  of  the  rule  beyond  question  by  enacting  it  into 
a  statute.  There  is  no  attempt  to  make  railroad  conipanies  liable,  in  the  ab- 
nence  of  negligence;  but  it  simply  shifts  the  burden  of  proof  upon  the  com- 
pany when  the  fire  is  shown  to  have  been  caused  by  the  operation  of  its  road. 
The  necessity  of  such  a  rule  is  very  apparent.  The  locomotives,  charged  with 
fire,  pass  swiftly  and  frequently  over  the  road,  and  are  wholly  within  the  con- 
trol of  the  company,  and  the  owner  of  property  consumed  by  a  fire  communi- 
cated from  such  locomotives  or  trains  has  little  opportunity  to  learn  whether 
it  was  a  case  of  accident  or  neglect,  whether  the  machinery  and  appliances 
were  in  good  condition,  and  that  the  servants  in  charge  were  at  the  time  ex- 
ercising due  care.  These  facts  may  be  easily  ascertained  by  the  company, 
and,  if  there  is  no  want  of  care,  it  can  without  much  difficulty  rebut  the  pre- 
sumption arising  from  the  escape  of  the  fire.  The  objection  that  this  legis- 
lation is  special  and  unequal  cannot  be  sustained.  The  dangerous  element 
employed,  and  the  hazards  to  persons  and  property  arising  from  the  running 
of  trains  and  the  operation  of  railroads,  justifies  such  a  law ;  and  the  fact  that 
all  persons  and  corporations  brought  under  its  influence  are  subjected  to  the 
same  duties  and  liabilities,  under  similar  circumstances,  disposes  of  the  ob- 
jections raised.  The  validity  of  such  legislation  has  been  set  at  rest  by  tlie 
recent  decisions  of  the  supreme  court  of  the  United  States:  Barhier  v.  Con- 
nolly, 113  U.  S.  27,  5  Sup.  Ct.  Rep.  357;  Soon  Hing  v.  Crowley,  113  U.  S. 
703,  5  Sup.  Ct.  Rep.  730;  Railway  Co.  v.  Humes,  115  U.  S.  512,  6  Sup.  Ct. 
Rep.  110;  Railway  Co.  v.  Mackey,  127  U.  S.  205.  8  Sup.  Ct.  Rep.  1161. 

The  question  of  what  was  a  reasonable  attorney's  fee  was  properly  sub- 
mitted to  the  jury.  It  is  true  tlie  statute  provides  that  the  court  shall  allow 
a  reasonable  attorney's  fee,  which  shall  become  a  part  of  the  judgment.  The 
word  "court,"  however,  was  doubtless  used  by  the  legislature  in  the  broader 
sense,  as  including  both  judge  and  jury,  or  judge  alone,  according  as  the 
court  may  be  constituted  when  the  trial  occurs.  What  is  a  reasonable  attor- 
ney's fee  is  a  question  of  fact  which  should  be  submitted  and  determined,  the 
same  as  any  other  fact  arising  iu  the  case.  The  charge  of  the  court  fairly 
states  the  law  of  the  case,  and  the  evidence  in  the  record  is  sulficient  to  sus- 
tain the  verdict;  and,  no  error  being  fouud,  the  judgment  rendered  will  be 
affirmed.    All  the  justices  ooncurring. 
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(40  Kan.  220) 

Long  t?.  Hines  et  at, 
(Sujyreme  Court  of  Kansas.    December  8, 1888.) 

1.  Chattel  Mobtgages — On  Crop  to  be  Grown — ^Validity. 

A  mortgage  of  subsequently  acquired  goods  or  other  property,  having  no  con- 
nection with  property  actually  in  existence  at  the  date  ox  the  mortgage,  is  void  as 
against  subsequent  purchasers  or  attaching  creditors. 

2.  Same— Subsequent  Purchasers— Attaching  Creditors. 

A  chattel  mortgage  of  a  crop  to  be  grown  in  the  future,  and  which  has  not  been 
planted  at  the  date  of  its  execution,  although  made  by  one  in  possession  of  land,  is 
void  as  against  subsequent  purcbasera,  or  attaching  oreditors.^ 
[Syllabus  by  the  Court,) 

On  motion  for  rehearing.    For  former  opinion  see  16  Pac.  Rep.  339. 
Thomas  J/.  Carroll,  for  plaintiff  in  error.     W.  T»  Johnston,  for  defendants 
in  error. 

HoRTON,  C.  J.  Upon  the  motion  for  rebearing  in  this  case,  it  is  earnestly 
and  forcibly  insisted  that  tiie  law  has  been  improperly  declared  in  the  syllabus 
and  opinion  already  filed.  We  have  re-examined  the  whole  question,  and  are 
satisfied  with  the  judgment  rendered.  There  are  many  decisions  to  the  ron- 
trary,  but  we  are  not  inclined  to  follow  them.  In  our  view  they  are  not  sus- 
tained by  good  reasons.  At  the  time  of  the  execution  and  recording  of  the 
chattel  mortgage  of  March  7,  1885.  the  45  acres  of  growing  corn  therein 
mentioned  had  not  been  planted;  therefore  this  property  was  not  owned  by  the 
piortgagor,  nor  did  it  have  any  actual  existence.  The  general  rule  seems  to  be 
tliat  a  mortgage  of  goods  or  other  personal  property  which  the  mortgagor  does 
not  own  at  the  time  of  making  or  recording  the  mortgage,  though  he  may 
afterwards  acquire  them,  is  void  in  respect  to  such  goods  or  property  8^ 
against  subsequent  purchasers  or  attaching  creditors.  In  Cameron  v.  Mar- 
vin, 26  Kan.  612,  this  court  said:  "The  next  question  is  with  reference  to 
the  rights  of  the  parties  to  the  property  acquired  by  Patterson  after  the  exe- 
cution of  all  the  mortgages.  Of  course  this  property  was  not  included  in  the 
mortgages  at  the  time  of  their  execution.  In  fact,  it  could  not  have  been  in- 
ciude^d  in  the  mortgages  at  that  time,  for  it  is  not  within  the  power  of  any 
person  to  mortgage  property  which  does  not  exist,  or  which  does  not  belong 
to  him.  He  cannot  moi*tgage  property  which  is  afterwards  to  be  created,  or 
purchased,  or  procured.  He  can  only  mortgage  property  which  at  the  time  is 
in  existence,  and  to  which  he  has  a  title.  Parties  may  make  contracts  with 
reference  to  future-acquired  property,  and  contracts  which  will  be  legal  and 
valid,  and  will  be  upheld;  but  such  contracts  do  not  constitute  chattel  mort- 
gages. They  are  simply  executory  contracts,  to  be  performed  in  the  future; 
and,  while  they  are  binding  upon  tlie  parties  making  them,  they  are  void  as 
to  third  persons  who  have  no  notice  respecting  them.  They  can  never  be 
treated  as  chattel  mortgages  affecting  third  persons.  Such  contracts,  how- 
ever, are  always  held  valid,  as  though  they  were  chattel  mortgages,  as  against 
third  persons  who  have  not  in  the  mean  time  obtained  any  specific  interest  in 
the  property,  when  the  mortgagee  has  obtained  the  possession  of  the  property 
under  the  contracts.  When  a  mortgagee  takes  possession  of  the  future- 
acquired  property  under  such  a  stipulation  in  the  mortgage,  he  then  holds  the 
property  by  way  of  pledge,  but  in  the  same  manner  as  though  the  mortgage 
had  been  executed  at  the  time  he  takes  the  possession  of  the  property,  and  in 

>A  chattel  mortgage  upon  crops  to  be  raised  in  the  future  is  valid,  and  attaches  to  the 
crops  as  soon  as  they  come  into  existence,  Norris  v.  Hix,  (Iowa,)  88  N.  W.  Rep.  305; 
McCown  V.  Mayer,  (Miss.)  5  South.  Rep.  — ;  the  land  being  in  possession  of  themort. 
gagor,  Oil  Co.  v.  Maginnis,  (Minn.)  20  N.  W.  Rep.  85;  Miller  v.  Chapel,  (Minn.)  29  N. 
w .  Rep.  52.  See,  also,  note,  Id.  Such  mortgage  conveys  an  equitable  interest,  which 
will  support  an  action  on  the  case  against  one  who,  with  notice  of  the  mortgage, 
receives  and  sells  the  crop.    Whittleshofler  v.  Strauss,  (Ala.)  ^  South.  Rep.  5i^. 
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the  same  manner  as  though  he  had  taken  the  property  under  and  by  virtue  of 
a  chattel  mortgage  covering  the  property."  In  Barnard  v.  Eaton,  2  Gush. 
294,  Chief  Justice  Shaw,  speaking  for  the  court,  saidr  "A  mortgage  is  an 
executed  contract;  a  present  transfer  of  title,  although  conditional  and  de- 
feasible. It  can  therefore  only  bind  and  effect  property  existing  and  capable 
of  being  identified  at  the  time  it  Is  made;  and,  whatever  may  be  the  agree- 
ment of  the  parties,  it  cannot  bind  property  afterwards  to  be  acquired  by  the 
mortgagor."  In  Chapman  v.  Weimeft  4  Ohio  St.  481,  it  was  said:  "Tliis 
mortgage  not  only  undertakes  to  convey  to  Chapman  tbe  goods  then  on  hand, 
but  all  the  goods  that  Marvin  might  thereafter  acquire;  and  it  authorizes 
Chapman  at  any  time  thereafter,  when  he  might  see  proper  to  do  so,  to  take 
possession  of  not  only  the  goods  then  owned  by  Marvin,  but  those  which  he 
might  subsequently  own.  It  may  be  safely  said  that  Chapman  did  not,  by  the 
mere  execution  of  this  mortgage,  acquire  any  legal  title  to,  or  lien  on,  such 
subsequently  acquired  property.  But  when,  after  the  execution  of  the  mort- 
gage, and  after  the  mortgagor  has  acquired  title  to  property  not  owned  by  him 
nor  in  his  power  to  deliver  at  the  time  of  the  execution  of  the  mortgage,  he 
does  acquire  the  title  and  possession  of  such  property,  and  actually  delivers 
the  same  to  the  mortgagee,  a  very  different  question  arises. "  These  decisions 
do  not  affect  a  chattel  mortgage  covering  the  increase  of  property.  Corbln  v. 
Kincaid,  33  Kan.  649.  7  Pac.  Rep.  145.  See,  also,  Jones,  Chat.  Mortg.  (3d  Ed.) 
§  138,  and  cases  cited. 

It  is  contended,  however,  that  the  mortgage  of  unplanted  crops  is  valid, 
upon  the  ground  that  they  potentially  exist  at  the  date  of  the  mortgage.  Chief 
Justice  IIOBART  is  quoted  in  support  of  that  position.  In  the  recent  case  of 
Cole  V.  Kerr,  19  Neb.  553,  26  N.  W.  Rep.  59.S,  in  reviewing  the  decision  of 
Chief  Justice  Hobart,  it  was  said:  "Presumptious  as  it  may  seem  to  say  so, 
I  cannot  agree  to  the  proposition  stated  by  I^ord  Hobart  in  the  c^ise  cited  by 
counsel  for  defendant  in  error,  that  the  owner  of  the  land,  though  lie  had  not 
the  future  crop  •  actually  in  view,  nor  certain,  yet  he  had  it  potentially.'  While 
it  is  true,  as  he  adds,  that  *  the  land  is  the  mother  and  root  of  all  fruits, '  the 
word  'potentially,'  as  defined  by  Craig,  means  *  in  possibility,  not  in  act.  not 
positively;  in  efficacy,  not  in  actuality.'  With  this  definition  in  view  it  can- 
not be  said  that  the  mere  ownership  or  possession  of  the  soil  carries  witli  it 
the  production  of  crops  potentially.  Soil  alone  does  not  produce  crops  of  corn 
in  this  degenerate  age,  if  it  ever  did.  It  now  requires,  in  addition  to  soil, 
seed  and  labor,  both  of  man  and  beast.  So  that  the  proposition  tliat  a  sale  or 
mortgage  of  a  crop  of  corn  not  yet  planted  carries  with  it  a  property  in  or  lien 
upon  such  crop,  to  attach  and  come  into  efficacy  without  *  a  new  intervening  • 
act,'  upon  the  crops  coming  into  existence,  carries  with  it  the  proposition  that 
a  man  may  mortgage  his  labor  to  be  performed, — something  which  I  never 
heard  contended  for  in  tliis  country,  but  which  is  a  right  wiiich,  under  the 
name  of  » peonage/  is  recognized  in  our  sister  republic  to  the  south  of  us."  In 
Butt  V.  JSUett,  19  Wall.  544,  Mr.  Justice  Swayne,  speaking  for  the  court, 
said:  "The  mortgage  in  that  case  could  not  operate,  because  the  crops  to 
which  it  related  were  not  then  in  existence."  In  Hutchinson  v.  Ford,  9 
Bush.  318,  it  is  decided  that  "a  mortgage  of  a  crop  to  be  raised  on  a  farm  dur- 
ing a  certain  term  passes  no  title  if  the  crop  was  not  sown  when  the  mort- 
gage was  executed."  It  was  said  in  Floyd  v.  Ricks,  14  Ark.  286,  that  the 
court  "will  take  judicial  notice  of  the  seasons,  and  of  the  general  course  of 
agriculture;  and  in  that  case  the  court  took  notice  of  the  fact  that  a  crop  of 
corn  could  not  have  luatured  on  the  10th  of  August  so  as  to  be  severed  from 
the  soil;  and  it  will  take  like  notice  that  at  neither  tite  date  of  the  execution 
nor  the  recording  of  the  mortgage  was  the  crop  upon  which  it  was  intended 
to  operate  planted  or  in  bei  ng.  1  Gri  enl.  E  v.  §  5. "  It  was  also  said  in  Tomlin- 
son  V.  Greenfield,  31  Ark.  557:  "It  is  well  settled,  we  think,  that  as  the  law 
was  previous  to  the  act  of  February  11,  1875,  making  valid  mortgages  on 
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crops  to  be  planted,  and  when  the  mortgage  in  this  case  was  executed,  there 
could  be  no  legal  transfer,  present  or  prospective,  of  property  not  in  existence; 
and  that  a  mortgage  of  such  was  without  effect  at  law."  See,  also.  Com- 
stock  V.  Scales,  7  Wis.  159;  Milliman  v.  Neher,  20  Barb.  38;  Barnard  v. 
Eaton,  2  Gush.  295.  The  motion  for  rehearing  will  be  overruled;  ail  the 
justices  concurring. 


(40  Kan.  428) 

Garlinohouse  v.  Mulvane  et  al. 
(Supreme  Court  of  Kansas.    December  8, 1888.) 

1.  Attachment— Non-Residence  of  Defendant — Evidence. 

Where  the  sole  ground  for  an  attachment  is  that  the  defendant  is  a  non-resident 
of  the  state  of  Kansas,  and  on  a  motion  to  discharge  the  attachment  it  is  shown 
that  the  property  attacned  had  been  occupied  a&  a  homestead  for  more  than  12  years 
bj  the  defendant  and  his  family,  and  afterwards  the  defendant's  wife  becomes 
sick,  and  is  advised  by  the  plaintiffs,  as  her  physicians,  to  go  south  for  her  health, 
and  under  such  a4vice  defendant  goes  to  Galveston,  Tex.,  with  his  wife,  leaving 
their  house  and  household  goods  in  charge  of  other  members  of  the  family,  and 
afterwards  the  goods  are  stored  on  the  premises,  and  the  house  rented,  and  at  the 
time  of  leaving  and  going  south  it  was,  and  still  is,  the  intention  of  the  defendant 
to  return  as  soon  as  his  wife's  health  will  permit,  and  he  did  not  and  does  not  in- 
tend to  remain  away  permanently,  and  such  property  is  their  only  homest-ead  and 
residence,  where  such  statements  are  uncontradicted,  except  by  the  afQdavit  for 
attachment,  Jield^  that  it  is  error  for  the  court  to  refuse  to  dissolve  the  attachment 

2.  Same— Discharge— -Property  not  Exempt. 

Where  the  non-residence  of  the  defendant  is  the  only  ground  for  attachment,  and 
on  the  hearing  of  the  motion  to  discharge  such  attachment  it  is  clearly  shown  that 
the  attached  property  is  the  residence  and  homestead  of  the  defendant,  held  error 
for  the  court  to  overrule  the  motion  to  discharge  the  attachment,  although  a  part 
of  the  property  attached  may  not  be  exempt. 
{Syllabus  by  Glogston,  C.) 

Commissioners'  decision.  Error  to  district  court,  Shawnee  county;  John 
Guthrie,  Judge. 

This  was-  an  action  brought  by  the  defendants  in  error  to  recover  on  a 
promissory  note  of  $200  against  the  plaintiff  in  error.  At  the  commence- 
ment of  the  action  an  affidavit  for  attachment  wi\s  filed,  and  an  order  of  at- 
tachment issued,  and  the  attachment  was  levied  upon  lots  Nos.  465  and  467, 
on  Kansas  avenue,  South  Topeka,  as  the  property  of  the  plaintiff  in  error. 
The  only  ground  alleged  in  the  affidavit  for  attachment  was  that  the  defend- 
ant was  a  non-resident  of  the  state  of  Kansas.  At  the  trial  the  defendant 
below  moved  tlie  court  to  discharge  the  attachment,  for  the  reasons  that  he 
was  a  resident  of  the  state  of  Kansas,  and  that  the  property  attached  was  the 
homestead  of  the  defendant  and  his  family.  Trial  by  the  court.  The  mo- 
tion to  discharge  the  attachment  was  overruled,  and  judgment  rendered 
against  the  defendant  for  the  amount  claimed.  The  court  made  special  find- 
ings and  conclusions  of  law  thereon;  and  such  of  the  findings  and  conclusions 
as  relate  to  the  non-residence  of  the  defendant,  and  the  abandonment  of  the 

homestead,  are  as  follows:   "(5)  That  on  the day  of ,  1884,  said 

defendant's  family  consisted  of  himself  and  wife  only,  and  that  for  a  long 
time  prior  to  said  last-named  date  the  defendant's  wile  was  sick,  and  under 

the  medical  treatment  of  the  plaintiffs  as  her  physicians;  that  on  said - 

day  of ,  1884,  the  defendant  was  advised  by  Dr.  P.  I.  Mulvane,  one  of 

the  plaintiffs,  that  his  said  wife  should  be  taken  south  for  the  purpose  of  im- 
proving her  health,  and,  acting  upon  the  said  advice  of  said  Dr.  P.  I.  Mul- 
vane with  respect  to  his  wife's  health,  the  defendant  broke  up  housekeeping, 
and  put  his  household  goods  in  the  care  and  keeping  of  said  S.  F.  Garling- 
house,  who  stored  them  in  the  broom  factory  on  said  lot  No.  467,  and  the  de- 
fendant and  his  wife  left  the  state  of  Kansas,  and  stopped  a  short  time  at 
Hot  Springs,  Ark.,  and  then  went  to  Galveston,  in  the  state  of  Texas,  where 
said  defendant  engaged  in  business  as  a  book  canvasser,  where  he  and  his 
wife  have  since  lived,  and  were  living  at  the  commencement  of  this  action 
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and  the  issue  and  levy  of  the  order  of  attachment;  that  the  said  defendant 
and  his  wife  have  been  absent  from  this  state  ever  since  they  broke  up  house- 
keeping and  went  to  Hot  Springs,  as  aforesaid.  (6)  That  subsequently  to 
the  defendant's  breaking  up  housekeeping,  and  going  to  Hot  Springs,  and 
from  thence  to  Galveston,  Tex.,  with  his  wife,  the  said  lot  465  was  leased  and 
rented  to  one  F.  B.  Norrls,  by  the  said  defendant,  and  said  Norris  occupied 
and  used  the  dwelling-house  thereon  with  his  family  as  their  residence,  and 
was  so  occupying  and  using  the  same  and  paying  rent  therefor  to  defendant 
at  the  commencement  of  this  action,  and  the  execution  by  the  sheriff  of  the 
order  of  attachment  issued  in  this  action.  (7)  That  said  defendant  and  his 
wife  left  this  state,  and  went  to  live  at  Galveston,  in  the  state  of  Texas,  on 
account  of  his  wife's  ill-health,  and  at  the  time  of  the  commencement  of  this 
action,  and  the  levy  of  said  attachment,  they  were  living  at  said  Galveston, 
and  defendant  was  engaged  in  business  as  aforesaid,  with  the  intention  of  re- 
maining in  Galveston,  or  somewhere  in  the  south,  until  his  wife's  health  is 
recovered,  and  not  to  return  to  this  state  until  his  wife's  health  is  recovered. 
(8)  That  at  the  time  defendant  left  this  state,  and  at  the  date  of  the  levy  of 
said  attachment,  and  at  all  other  times  since  leaving  this  state,  defendant  h'<x& 
had  no  fixed  intention  of  returning  to  this  state  to  live,  or  to  occupy  said  lots, 
or  any  part  thereof,  as  his  residence,  except  as  contingent  upon  the  recovery 
of  his  wifti's  health."  Conclusions  of  law;  "(1)  That  the  said  George  Gar- 
linghouse,  at  the  time  of  the  commencement  of  this  action  and  the  levy  of  the 
■  said  attachment,  was  a  non-resident  of  tbe  state  of  Kansas,  within  the  mean- 
ing of  the  act  of  civil  procedure.  (2)  That  at  the  time  of  the  commencement 
of  this  action,  and  the  levy  of  the  said  attachment,  the  said  real  estate  at- 
tached was  not  in  law  the  homestead  of  said  defendant  George  Garlinghouse, 
and  was  and  is  subject  to  levy  and  sale."  The  defendant  complains  of  the 
ruling  on  said  motion,  and  brings  the  case  here  for  review. 

Jetmore  <&  Son,  for  plaintiff  in  error.    J.  W.  Campbell^  for  defendant  in 
error. 

Clogston,  C,  (after  stating  the  facts  as  above.)  Two  questions  are  pre- 
sented for  exan)ination  as  errors:  Firsts  that  the  conclusions  of  law  are  not 
supported  by  the  findings  of  the  court;  and,  second^  that  the  conclusions  of 
fact  are  inconsistent  with  and  not  supported  by  the  evidence.  The  undis- 
puted facts  show  that  the  defendant  was  a  resident  of  the  state  of  Kansas,  re- 
siding upon  the  lots  in  controversy  as  the  home  of  himself  and  family,  from 
1872  until  1884,  at  which  time  defendant's  wife  was  an  invalid,  and  was  un- 
.  der  the  care  and  treatment  of  the  plaintiffs  as  her  physicians,  and  that  upon 
their  recommendation  she  was  taken  by  her  husband  to  Hot  Springs,  Ark., 
and  elsewhere  in  the  south,  for  her  health;  that  at  the  time  of  the  levy  of  the 
attachment  tliey  were  residing  in  Galveston,  U'ex. ;  that  at  the  time  of  leav- 
ing Kansas  they  left  their  furniture,  household  goods,  and  fixtures  in  their 
house,  and  the  goods  continued  to  remain  there,  in  the  care  of  a  son  and 
daughter,  for  more  than  one  year,  after  which  the  goods  were  stored  on  the 
lot  in  a  broom  factory,  and  the  house  rented,  and  the  rent  received  by  the  de- 
fendant.  The  object  of  going  away  was  for  the  purpose  of  seeking  to  benefit 
the  health  of  the  defendant's  wife.  Xo  permanent  residence  elsewhere  was 
intended.  The  findings  of  fact  by  the  court  show  that  as  soon  as  his  wife's 
health  improved  he  expected  to  return  and  occupy  the  property  as  his  home. 
This  finding  of  fact  was  made  upon  the  uncontradicted  testimony  of  tlie  de- 
fendant and  the  defendant's  son.  The  defendant  testified  that  he  was  a  resi- 
dent of  South  Topeka,  Kan.;  that  the  property  attached  was  his  homestead; 
that  he  had  no  other  homestead;  that  he  intended  to  return  to  it  just  as  soon 
as  the  state  of  his  wife's  health  would  permit;  and  that  it  was  never  his  in- 
tention to  remain  away  permanently,  but  to  return  as  soon  as  the  circum- 
stances would  allow.    His  son  testified  that  his  father  went  away  for  his 


Digitized  by 


Google 


800  TACIVIC  REPORTER.  [KaiU 

mother's  health,  under  advice  of  plaintiffs,  and  that  he  intended  to  return, 
and  not  to  remain  away  permanently;  that  the  last  letter  he  had  received  from 
his  mother  informed  him  that  she  was  getting  better,  and  that  siie  expected 
to  return.  It  has  been  the  policy  adopted  in  Kansas  that  the  homestead  and 
exemption  laws  should  be  liberally  construed,  and  in  the  light  of  that  policy 
this  case  must  be  viewed.  Edwards  v.  Fj-y,  9  Kan.  425;  Giliporth  v.  Codpf 
21  Kan.  705.  Where  it  is  once  shown  that  a  residence  has  beeh  established, 
such  residence  is  presumed  to  continue  until  the  contrary  is  shown.  Keith 
Y.Stetter,  25  Kan.  100;  Dupuy  \  Wurtz,  53  N.  Y.  556.  The  court  found 
that  the  defendant  was  a  resident  of  Kansas  from  1872  until  1884,  and  such 
residence  must  be  presumed  to  have  continued  until  the  contrary  is  clearly 
shown.  The  defendant  himself  testified  that  lie  was  still  a  resident  here,  al- 
though temporarily  absent,  and  that  he  intended  to  return,  and  not  to  per- 
manently remain  away.  No  evidence  was  offered  to  contradict  this  state- 
ment. It  has  been  held  by  this  court  in  Hixon  v.  George,  18  Kan.  253,  that 
a  temporary  residence  elsewhere,  or  a  temporary  absence  from  the  slate  of 
the  debtor  and  his  family,  where  there  is  an  intention  to  return,  was  not  suf- 
ficient of  itself  to  lose  a  residence  or  a  hom&stead  here.  Where  a  residence 
is  once  established,  it  requires  two  conditions  or  things  to  destroy  it:  First, 
a  removal;  second,  an  intention  not  to  return.  An  intention  to  go  away  and 
never  to  return  will  not  destroy  the  residence;  neither  will  th€  actual  re- 
moval from  the  state  without  the  intention  to  remain  away  and  not  return.. 
Adams  v.  Evans,  19  Kan.  174;  Balllnger  v.  Lantier,  15  Kan.  608.  The  in- 
tention of  a  party  must  be  determined  by  the  surrounding  circumstances. 
Dupuy  v.  Wurtz,  53  N.  Y.  556.  The  court  might  disbelieve  the  statement  of 
a  party  as  to  his  intentions,  and  yet  find  the  same  state  of  facts  from  sur- 
rounding circumstances.  Where  one  goes  away  leaving  behind  him  part  of 
his  family,  his  household  goods,  his  home,  and  the  circumstances  under  which 
he  goes  are  such  as  to  indicate  only  a  temporary  absence,  such  facts,  coupled 
with  the  statement  of  his  intention  to  return,  uncontradicted  by  other  evi- 
dence, is  conclusive  and  binding,  and  must  not  be  disregarded;  and,  where 
these  facts  exist,  the  finding  of  the  court  to  the  contrary  cannot  be  upheld. 
The  grounds  for  the  attachment  being  the  non-residence  of  the  defendant,  if  it 
is  found  that  that  ground  is  untrue,  it  is  then  immaterial  to  inquire  further; 
for,  if  the  ground  for  the  attachment  whs  not  true,  it  made  no  difference 
whether  the  property  was  a  homestead,  and  therefore  exempt,  or  not.  The 
attachment  must  stand  or  call  on  the  grounds  alleged  in  the  affidavit,  and, 
where  it  is  on^e  found  that  those  grounds  are  not  true,  the  attachment  must 
fall,  even  if  afterwards  the  property  might  be  subject  to  the  judgment.  We* 
therefore  will  not  determine  the  question  of  how  much  of  the  property  in  ques- 
tion was  a  part  of  the  homestead  of  the  defendant.  We  are  of  the  opinion  that 
the  conclusions  of  law  found  by  the  court  are  not  supported  by  the  findings  of 
fact,  and  that  some  of  the  findings  of  fact  are  not  supported  by  the  evidence. 
We  therefore  recommend  that  the  cause  be  remanded,  with  instructions  to 
the  court  below  to  sustain  the  motion,  and  discharge  the  attachment. 

P£B  Curiam.    It  is  so  ordered;  all  the  justices  concurring. 
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(40  Kan.  410) 

State  ex  rel.  Humphrey,  County  Attorney,  v.  Franklin. 
(Supretne  Court  of  Kansas.    December  8, 1888.) 

MUNICIPAIi  CoWPOKATIONa— -POLTOE  POWEB— EXTBKT  BETOND  ClTT  LIHIT8. 

Under  section  61»  c.  19,  Comp.  Laws  1886,  the  police  power  of  the  city  can  only  be 
extended  outside  of  the  corporate  limits  and  within  five  miles  therefrom,  over  such 
lands  as  are  necessary  for  Hospital  purposes  and  water-works;  and  over  these  only 
to  the  same  extent  as  over  public  cemeteries.  It  is  not  granted  over  land  outside 
the  city  limits,  not  used  for  such  purposes  as  are  designated  in  express  terms  by 
the  law  governing  cities  of  the  second  class. 
i^llabus  by  Stm/pson,  C) 

Commissioners*  decision.    Application  for  mandamus. 
H.  J.  Humphrey  and  TTiomas  Deoer,  for  plaintiff.    J.  R.  MeClure,  for  de- 
fendant. 

Simpson,  C.  This  is  an  original  action  in  mandamus^  commenced  in  this 
court,  to  compel  W.  J.  Franklin,  police  judge  of  the  city  of  Junction  City, 
Davis  county,  a  city  of  the  second  class,  to  receive  and  file  and  issue  a  war- 
rant, upon  a  complaint  charging  one  Thomas  Dixon  with  being  the  owner 
and  keeper  and  occupant  of  certain  premises  situate  within  two  miles  of  the 
corporate  limits  of  said  city,  to- wit,  the  stock-yard  known  as  " Dixon *8  Stock- 
Yard,'*  situate  near  the  east  end  of  Sixth  street  of  the  city,  the  said  stock- 
yard being  au  inclosure  in  which  cattle  and  hogs  are  kept  and  fed ;  and  that 
he  did  then  and  there  suffer,  permit,  and  allow  said  stock-yard  to  become  un- 
clean and  offensive,  so  as  to  affect  the  health  and  comfort  of  the  inhabitants 
of  said  city,  being  and  residing  within  said  city.  The  defendant  voluntarily 
appears,  and  waives  all  process  and  defects  in  the  pleadings,  and  admits  all 
the  allegations  in  the  petition  to  be  true,  saving  and  excepting  the  power 
claimed  in  the  petition,  that  cities  of  the  second  class  have  power  to  enact  or- 
dinances extending  the  police  jurisdiction  of  said  cities  over  nuisances  being 
and  existing  outside  of  such  cities,  and  denying  the  power  of  the  police  judge 
to  try  persons  for  acts  done  outside  of  the  corporate  limits.  There  can  be  no 
question  but  that  the  legislature  has  conferred  upon  cities  of  the  second  class 
power  to  enact  ordinances  to  preserve  "the  health  of  the  inhabitants  of  the 
city."  Section  61,  c.  19,  Comp.  Laws  1885,  expressly  provides:  "The  council 
may  purchase  or  condemn  and  hold  for  the  city,  within  or  outside  the  city 
limits,  within  five  miles  tlierefrom,  all  necessary  lands  for  hospital  purposes 
and  water-works,  and  erect,  establish,  and  regulate  hospitals,  work-houses 
and  poor-houses,  and  provide  for  the  government  and  support  of  the  same, 
and  make  regulations  to  secure  the  general  health  of  the  city,  and  to  prevent 
and  remove  nuisances,  and  to  provide  the  city  with  water:  provided,  that  the 
police  jurisdiction  of  the  city  shall  extend  over  such  lands  and  property  to  the 
same  extent  as  over  public  cemeteries."  The  precise  contention  here  is  that 
the  police  judge  has  power  to  liear  and  determine  a  complaint  for  maintaining 
a  nuisance  outside  of  the  city  limits  that  is  not  alleged  to  be  situate  on  "such 
lands."  The  words  "such  lands,"  as  used  in  the  section  quoted,  evidently  re- 
fer to  all  necessary  lands  for  hospital  purposes  and  water- works.  The  relator 
assumes  the  bold  position  that  the  city  authorities  have  the  right,  under  this 
section  of  the  act  governing  cities  of  the  second  class,  to  suppress  any  nuisance 
affecting  the  health  of  the  people  of  the  city  situate  within  &we  miles  of  its 
corporate  limits.  It  seems  very  clear  to  us  that  the  only  extension  of  the  po- 
lice power  of  the  city  that  is  conferred,  either  in  express  terms  or  by  fair  im- 
plication, by  that  section,  is  over  the  lands  necessary  for  hospital  purposes  and 
water- works,  and  that  by  no  known  rule  of  construction  can  it  be  enlarged, 
80  that  the  police  power  of  the  city  can  be  exercised  within  five  miles  from 
the  corporate  limits  of  the  city  in  every  direction.  It  must  be  confined  to  the 
land  necessary  for  the  enumerated  purposes,  and  then  be  exercised  to  the  same 
extent  as  over  public  cemeteries.  Section  74,  c.  19,  Comp.  Laws  1885,  pro- 
v.l9p.no.20— 61 
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vides  that  "the  council  may  pass  rules  and  ordinances  imposing  fines  and  pen- 
alties not  exceeding  one  hundred  dollars;  regulating,  protecting,  and  govern- 
ing the  cemetery,  the  owners  of  lots  therein,  visitors  thereof,  and  punishing 
trespassers  therein."  This  section  confines  the  power  over  the  cemetery  itself 
in  express  terms,  and  these  powers  may  be  exercised  with  reference  to  the 
lands  necessary  for  hospital  purposes  and  water-works.  The  petition  for  the 
peremptory  writ,  and  the  complaint  recited  therein,  falling  to  show  that  the 
nuisance  complained  of  is  within  the  city,  or  situate  on  the  lands  of  the  city 
necessary  for  hospital  purposes  or  water-works,  it  is  recommended  that  the 
writ  be  denied. 

Per  Curiam.  It  is  so  ordered,  and  the  costs  are  taxed  against  the  relator; 
all  the  justices  concurring. 

(40  Kan.  874) 

Hall  o.  Hurd. 

iSupreme  Court  of  Kansas.    December  S,  ISSS.) 

1.  Qui  Tam  Ain>  Pbnal  Aotiokb— Rsvusal  to  Discharob  Chattbl  Mortoags— Di- 

MAND. 

Under  section  16,  o.  68,  Camp.  Laws  1885,  a  demand  is  necessary  before  an  action 
can  be  maintained  to  recover  the  penalty  therein  named;  aAd,  where  an  action  is 
brought  without  a  demand  first  haying  been  made,  such  action  is  prematurely 
brought. 
X  Limitation  of  Aotions— Running  of  thb  Statuts. 

Where  a  second  action  Is  brought  to  recover  the  penalty  under  said  section  16, 
within  one  year  after  dismissing  the  first  action,  such  action  is  not  barred,  although 
the  second  action  is  not  brought  within  oile  year  after  the  demand  is  made. 
(Syllabvs  by  ClogsUm,  C.) 

Ck)mmissioners'  decision.  Error  to  district  court,  Harvey  county ;  L.  Houk, 
Judge. 

This  was  an  action  commenced  by  the  plaintiff  in  error  in  the  district  court 
of  Harvey  county  to  recover  $100  as  penalty  for  refusing,  on  demand,  to  dis- 
charge of  record  a  chattel  mortgage  given  by  the  plaintiff  in  error,  on  or  about 
April  1, 1882.  The  court  found  substantially  as  follows:  That  the  mortgage 
was  paid  off  about  September  18,  1882,  a  few  days  before  the  same  was  due. 
That  afterwards,  in  February,  plaintiff  in  error  commenced  an  action  before 
a  justice  of  the  peace  to  recover  the  penalty  for  failure  to  release  said  mort- 
gage. A  few  days  after  the  commencement  of  that  action  plaintiff  made  bis 
first  demand  upon  the  defendant  to  release  and  discharge  the  mortgage  of  rec- 
ord. Trial  was  had  in  the  justice^s  court,  which  resulted  in  a  judgment  for 
the  plaintiff,  and  defendant  appealed  to  the  district  couit.  That  on  the  25th 
day  of  September,  1884,  the  plaintiff  dismissed  his  action  in  the  district  court 
without  prejudice,  and  within  a  year  thereafter,  lacking  a  day,  brought  this 
action;  to  which  the  defendant  pleaded — Fir^t,  a  general  denial;  and,  second^ 
that  the  action  was  barred  by  the  statute  of  limitations ;  more  than  one  year  hav- 
ing elapsed  after  the  demand  before  suit  was  brought.  The  court  found  that 
the  action  was  barred,  and  rendered  judgment  for  the  defendant.  The  plain* 
tiff  now  brings  the  case  here  for  review. 

W.  En  Brown,  for  plaintiff  in  error.    Ady  &  Henry ^  for  defendant  in  error. 

Oloostox,  C  {of ter  stating  the  facts  as  above,)  The  first  question  pre- 
sented is,  is  a  demand  necessary  to  entitle  a  party  to  an  action  for  a  penalty 
for  failing  to  release  a  chattel  mortgage?  Section  16,  c  68,  under  which  this 
action  was  brought,  does  not  in  terms  provide  for  a  demand;  but  with  its  ref- 
erence to  section  8,  c.  68,  we  think  that  it  implies  that  a  demand  is  necessary* 
The  action  having  been  brought  in  justice's  court  without  a  demand  having 
been  made,  it  was  prematurely  brought,  and  for  that  reason,  doubtless,  the  ac- 
tion was  afterwards  dismissed.  This  action  in  justice's  court  was  brought 
within  a  year  after  the  mortgage  debt  had  been  paid,  and  the  present  action 
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was  brought  within  a  year  after  the  dismissal  of  the  action  begun  in  justice's 
court.  The  question  presented,  then,  is,  did  the  bringing  of  the  action  in 
justice's  court,  before  demand  was  made,  prevent  the  statute  from  running? 
It  is  contended  by  the  defendant  in  error  that  it  did  not  prevent  the  statute  from 
running,  for  the  reason  that  there  was  no  cause  of  action  until  a  demand  had 
been  made;  and,  if  no  cause  of  action  existed,  then  the  bringing  of  the  action 
ought  not  to  protect  a  party  from  the  statute.  In  this  view  we  do  not  concur. 
This  court  held  in  Seaton  v.  Hixon,  35  Kan.  663,  12  Pac.  liep.  22,  that  an 
action  to  foreclose  a  mechanic's  lien,  prematurely  brought,  prevented  the  stat- 
ute from  running.  It  was  also  held  in  Mc  Whirt  v.  McKee,  6  Kan.  412.  that 
it  was  immaterial  to  inquire  for  what  reason  the  action  was  dismissed.  It 
was  enough  if  the  action  was  dismissed  without  a  hearing,  upon  its  merits. 
Under  the  rule  established  by  these  authorities,  it  seems  to  us  that  it  would 
make  no  difference  whether  this  action  in  justice's  court  was  brought  prema- 
turely or  not.  A  cause  of  action  existed.  The  law  made  it  the  duty  of  the 
mortgagee  to  release  the  mortgage  after  payment.  It  was  as  much  his  duty 
to  do  so  before  demand  as  afterwards.  True,  no  penalty  attached  until  after 
demand.  There  was  a  wrong  on  the  part  of  the  defendant,  and  the  plaintiff 
had  a  right  of  action  independent  of  the  notice  to  compel  such  cancellation. 
The  action  was  commenced  and  dismissed  without  a  trial  on  the  merits.  We 
think  that  was  sufficient.  Koons  v.  RaihJbay  Co.,  23  Iowa,  493;  Coffin  v. 
Cottle,  16  Hck.  383;  Walker  v.  Peay,  22  Ark.  103.  We  therefore  recommend 
that  the  judgment  of  the  court  below  be  reversed,  and  the  cause  remanded  for 
a  new  trial. 

Per  Curiam.    It  is  so  ordered;  all  the  justices  concurring. 

(40  Kan.  418) 

Greenawalt  V.  EsTB  et  (U. 
(Supreme  Court  of  Kansas.    December  8, 1888.) 

1.  Vendor  and  Vendee — Contract  for  Purchase — Place  op  Payment. 

In  the  absence  of  any  stipulation  the  price  to  be  paid  for  land  is  payable  at  the 
office  of  the  vendors  or  their  agents,  or  to  them  personally. 

2.  Same — Contract — Suffioienot. 

Where  the  agents  of  the  owner  of  land,  In  answer  to  a  letter  stating  the  writer 
wished  to  buy,  and  asked  the  price  thereof,  fixed  a  price,  and  the  person  desiring 
to  buy  agreed  to  pay  the  sum  named«  but  suggested  as  the  place  of  payment  a  bank 
in  the  town  where  be  lived,  which  was  in  another  state  than  that  in  which  the 
agents  did  business,  the  contract  for  the  sale  of  the  land  was  incomplete. 

8.  Contract^— Action  on  Contract— Plbadino. 

A  petition  alleging  that  the  agents  of  defendants  doing  business  in  Cincinnati. 
Ohio,  agreed  to  sell  a  tract  of  land  in  Atchison  county, and  that  the  plaintiff  agreed 
to  pay  at  a  bank  in  Atchison  the  price  asked,  does  not  state  a  cause  of  action. 

(SyUahvs  hy  Holt,  C.) 

Commissioners*  decision.  Error  to  district  court,  Atchison  county;  H.  M. 
Jackson,  Judge.  '  ^ 

Action  for  damage  by  Joseph  C.  Greenawalt  against  Louisa  M.  Este  et  al.t 
for  refusal  of  defendants  to  perform  an  alleged  contract  for  the  sale  of  land. 
Judgment  for  defendants,  and  plaintiff  brings  error. 

8.  H.  Glenn,  for  plaintiff  in  error.  Hudson  cfe  Tvfts  and  W.  W.  Quthrie. 
for  defendants  in  error. 

Holt,  C.  This  action  was  brought  in  the  district  court  of  Atchison  county 
by  plaintiff  in  error  as  plaintiff,  and  640  acres  of  land  attached.  The  defend- 
ants moved  to  dissolve  the  attachment.  There  were  five  distinct  grounds  al- 
leged in  their  motion  for  dissolution.  The  court  denied  the  first  four,  and 
sustained  the  fifth  ground,  and  dissolved  the  attachment.  The  plaintiff  brings 
the  case  here  for  review.  The  defendants  state  tliat  the  court  erred  in  over- 
ruling the  first  four  grounds  of  defendants^  motion,  but  as  they  have  filed  no 
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cit)ss-petition  in  error  we  shall  not  consider  their  objections.  The  attachment 
was  dissolved  because  the  court  held  that  the  petition  did  not  state  a  cause  of 
action.  Qiiinlan  v.  Dan/ord,  28  Kan.  507.  The  petition,  with  sufficient 
fullness  and  detail,  alleges  the  transactions  of  the  parties,  excepting  the  aver- 
ments concerning  the  refusal  of  defendants  to  execute  tlie  contract.  It  is  set 
fortii  that  the  defendants  are  all  non-residents  of  tlie  state,  and  tliat  the  plain- 
tiff is  a  resident  of  Atchison ;  that  he  wrote  to  the  agents  of  defendants  at 
Cincinnati,  Ohio,  who,  the  petition  avers,  were  duly  authorized  to  act  as 
agents  of  defendants  in  this  matter,  on  the  28tli  of  February,  1887,  stating 
he  wished  to  purchase  the  land  belonging  to  defendants,  describing  it,  and 
asking  them  their  price.    They  answered  March  2d,  as  follow^s: 

"Cincin:^ati,  Ohio,  March  2, 1887. 

"/.  C  Oreenawalt,  Esq.,  No.  513  Commeivial  Street,  Atchison,  Kansas — 
Dear  Sir:  Your  letter  of  the  28th  ult.  has  been  received.  We  will  sell  the 
whole  section  of  land  in  Atchison  county,  Kansas,  referred  to  by  you,  at  $50 
per  acre.  Yours,  respectfully,  Este  &  Schmidt." 

Upon  the  5th  of  March  the  plaintiff  telegrafihed  as  follows: 

"To  Este  <&  Schmidt,  34  West  Uh  St.,  Cincinnati,  Ohio:  Your  offer,  let- 
ter March  second,  accepted.  Have  deposited  teii  thousand  dollare  to  your 
credit  in  Exchange  National  Bank.    Send  deeds  and  papei-s  at  once.    Answer. 

"J.  C.  Green  A  WALT." 

At  the  same  time  he  wrote  and  mailed  to  Este  &  Schmidt  a  letter  of  accept- 
ance: Atchison,  Kan.,  March  5,  1887. 

*' Messrs.  Este  ct  Schmidt,  Cincinnati,  Ohio — Gents:  I  this  morning  accepted 
your  proposition,  made  to  me  by  letter  March  2,  1887,  by  telegram,  and  have 
deposited  to  your  credit  ten  thousand  dollars  in  the  Exchange  Nutionjil  Bank 
of  this  city,  and  requested  them  to  inform. you  of  the  fact.  The  balance  of 
the  money  is  on  deposit  for  you,  and  will  be  paid  to  you  upon  the  receipt  of 
deeds  conveying  the  title  of  said  land,  to-wit,  section  (15)  fifteen,  town  (6) 
six,  of  range  (20)  twenty,  in  Atchison  county,  KanSiis,  to  me.  As  the  money 
is  lying  idle,  1  desire  that  you  should  close  up  the  transaction  at  once.  I  am, 
truly  yours,  etc.,  J.  C.  Gueenawalt." 

The  sole  question  we  shall  consider  is  whether  there  was  a  contract  between 
the  parties  to  this  action.  Taking  the  allegations  of  the  petition  as  true,  as 
we  must,  under  the  motion  to  dissolve  the  attachment,  we  learn  that  plaintiff 
wrote  to  the  duly-authorized  agents  of  defendant  at  Cincinnati,  Ohio,  stating 
he  wished  to  buy  defendant's  land  in  Atchison  county,  describing  it,  and 
asking  the  price.  They  promptly  answered  they  would  sell  for  ;$50  per  acre, 
if  they  could  sell  all  of  it.  He  telegraphed  and  wrote  at  once  that  he  would 
accept  their  offer,  but  added  that  he  had  placed  $10,000  to  their  credit  in  a 
bank  at  Atchison,  and  for  them  to  send  on  papers  at  once;  and  also  in  his  let- 
ter wrote  thev  should  be  paid  on  receipt  of  deeds  conveying  title.  Under  the 
answer  to  plaintiff's  first  letter  by  Este  &  Schmidt,  agents  of  defendants, 
and  their  offer  to  sell,  the  purcha9e  money  was  due  at  their  office  in  (Cincin- 
nati, Ohio,  or  to  them  personally,  and  not  at  a  bank  in  Atchison,  Kansas. 
This  the  law  implied  as  a  part  of  their  contract,  as  evidenced  by  their  letter 
of  March  2d,  Baker  v.  Holt,  66  Wis.  100,  14  N.  W.  Rep.  8;  Iron  Co.  v. 
Meade,  21  Wis.  480.  The  plaintiff  notified  them  he  accepted  their  offer,  and 
suggested  they  should  send  the  title  papers  to  Atchison,  as  he  had  tlie  money 
there  to  pay  them.  By  his  letter  the  place  of  payment  was  Atchison;  by 
theirs,  at  Cincinnati,  Ohio.  In  one  constituent  of  the  bargaining  the  parties 
did  not  j^ree.  We  do  not  know  how  important  this  may  have  been  deemed 
by  them;  at  least,  it  wiis  an  essential  element  of  a  completed  contract. 

The  plaintiff,  in  his  petition,  asks  for  a  judgment  for  damages,  because  he 
avers  the  defendants  refused  to  perform  a  contract  they  had  made  with  him. 
Before  he  could  recover  damages  for  a  refusal  to  execute,  he  must  first  of  all 
allege  a  contract  in  his  petition,  and  prove  it  by  evidence.    It  follows,  if  no 
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conti*act  was  entered  into  between  the  parties,  he  could  not  recover  for  any 
neglect  or  refusal  of  the  defendants  to  comply  with  his  understanding  of  what 
had  been  agreed  upon.  Palling  to  set  forth  a  contract  in  his  petition,  he 
failed  to  state  any  cause  against  defendants,  and  therefore  the  court  was  cor- 
rect in  its  judgment  dissolving  the  attachment.  For  1  he  reasons  above  stated 
we  recommend  that  the  judgment  be  affirmed. 

Pek  Cvbiam.    It  is  so  ordered;  all  the  justices  concurring* 

(40  Kan.  3S2) 

Hoffman  v.  Woods  et  ah 
(Supreme  Court  of  Kansas.    December  8, 1888.) 

L  QuiETiNO  iiTLB— Possession  op  Unocoupieb  Land. 

Where  a  person  claims  to  own  certain  real  estate  which  is,  and  always  has  been, 
except  for  tne  facts  hereafter  statod,  vacant  and  unoccupied,  and  he  has  the  record 
title  thereto  except  as  against  a  certain  tax  deed,  and  he  pays  the  taxes  thereon, 
tckkes  persons  on  the  land,  and  offers  it  for  sale,  takes  posts  thereon  with  the  inten- 
tion of  using  them  in  building  a  fence  thereon,  and  sharpens  the  posts  ready  to 
drive,  held,  that  such  person  has  such  an  actual  possession  of  the  property  that  he 
may  maintain  an  action  under  section  594  of  the  Civil  Code  to  quiet  his  title  thereto 
as  against  the  tax-deed  holder,  who  makes  no  claim  of  having  the  possession  of  the 
property. 

2.  Taxation— Tax  Deei>— Illegal  Assessment. 

Where  real  estate  is  assessed  and  taxed  as  though  it  was  in  a  city,  and  is  charged 
with  the  taxes  of  such  city  although  such  real  estato  never  was  in  such  city,  a  tax 
deed  founded  upon  a  tax  sale  for  such  taxes  is  voidable  at  the  instance  of  the  owner 
of  the  land. 

(Syllalnis  by  the  Court) 

Error  to  district  court,  Anderson  county;  A.  W.  B£NS0N»  Judge. 
Johnson,  Poplin  &  Johnson,  for  plaintiff  in  error.    B,  C.  Hall,  for  de- 
fendant in  error. 

Valentine,  J.  This  was  an  ordinary  action  to  quiet  title,  brought  in  the 
district  court  of  Anderson  county  under  section  594  of  tlie  Civil  Code,  hy  M. 
H.  Woods  and  E.  A.  Ford  against  J.  J.  Hoffman,  to  quiet  the  plaintiffs'  title 
to  block  No.  12,  in  the  town  of  Mandovi,  in  AndtTson  county,  Kan..  The 
case  was  tried  before  the  court  without  a  jury,  and  judgment  was  rendered  in 
favor  of  the  plaintiffs,  and  against  the  defendant;  and  the  defendant,  as 
plaintiff  in  error,  brings  the  case  to  this  court.  The  first  question  presented 
to  this  court  is  whether  the  plaintiffs  below  had  sufficient  actual  possession  of 
the  property  in  controversy  to  maintain  the  action.  The  only  evidence  in- 
troduced in  the  court  below  upon  this  subject  reads  as  follows:  "Plaintiff, 
M.  H.  Woods,  testified:  I  took  possession  of  block  12,  Mandovi,  just  after 
the  dismissal,  one  year  ago  in  January,  of  the  other  suit,  and  before  this  ac- 
tion was  brought.  I  took  out  posts,  and  had  them  sharpened  ready  to  drive; 
that  is  all.  I  have  taken  parties  there,  and  offered  it  for  s<de;  that  is  all  the 
acts  of  possession.  I  paid  the  taxes  of  1886.  On  cross-examination  he  testi- 
fied: I  never  built  any  fence  on  the  property^  I  did  not  scatter  the  posts 
around  it.  I  intended,  when  I  hauled  the  posts  there,  to  build  a  fence,  but  I 
never  built  the  fence,  and  there  are  no  improvements  on  the  said  block  12." 
Of  course,  a  plaintiff  in  an  action  to  quiet  title  under  section  594  of  the  Civil 
Code  must  have  actual  possession  of  the  property  in  controversy  either  by 
liimself  or  tenant,  or  he  cannot  maintain  the  action.  Pierce  v.  Thompson,  26 
Kan.  714,  and  cases  there  cited.  But  did  not  the  plaintiffs  in  tlie  present  case 
have  that  kind  of  possession?  No  claim  is  made  that  the  defendant  or  any 
other  person  has  ever  liad  any  possession  of  the  property  adverse  to  the  plain- 
tiffs, or  indeed  any  possession  of  any  kind;  but  the  only  claim  made  by  the 
defendant,  is  that  he  has  a  tax  title  to  the  property,  and  that  the  property  is 
and  has  been  at  all  times  vacant  and  unoccupied.     Under  the  pleadings  and 
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the  evidence  in  this  case,  unless  the  plaintiffs  have  been  in  the  actual  posses- 
sion of  the  property  since  some,  time  prior  to  the  commencement  of  this  ac- 
tion, the  property  is,  and  has  been  at  all  times,  vacant  and  unoccupied.  Is 
the  plaintiffs^  possession  sullicient?  It  may  be  that  where  parties  having  no 
record  title  to  the  real  estate  which  they  claim,  but  having  only  a  title  founded 
upon  some  unrecorded  instrument  in  writing,  or  upon  some  contractor  trans- 
action only  in  parol,  or  upon  some  statute  of  limitations,  or  upon  some  latent 
and  obscure  equity,  and  having  no  possession  of  the  property  other  than  one 
like  tlie  possession  proved  in  tlie  present  case,  their  possession  would  not  of 
itself  be  sufficient  to  warn  others  of  their  riglits,  nor  would  it  prevent  others 
from  becoming  actual  and  bona  fide  purchasers  of  the  propeity  from  the  par- 
ties holding  the  record  title,  nor  would  it  prevent  such  bona  fide  purchasers 
from  procuring  the  entire  title  to  the  property,  and  becoming  the  absolute 
owners  thereof.  Sanford  v.  Weeks,  38  Kan.  820,  16  Pac.  Rep.  465;  Qilde- 
haus  V.  Whiting,  39  Kan.  706, 18  Pac.  Rep.  916.  But  see  8?ieldon  v.  Atkin- 
son, 38  Kan.  14  et  seq,,  21  et  neq,,  16  Pac.  Rep.  68.  But  this  present  csise  is 
not  one  of  the  cases  above  mentioned.  The  plaintiffs  in  this  case  hold  the 
record,  except  for  the  defendant's  tax  deed.  The  kind  of  possession  proved 
in  this  case  would  be  a  sufficient  actual  possession  for  various  purposes.  Qil- 
more  v.  Norton,  10  Kan.  492,  506;  Giles  v.  Ortman,  11  Kan.  59;  Cartwright 
v.  McFadden,  24  Kan.  662.  The  last  two  cases  cited  were  actions  to  quiet 
title  under  section  594  of  the  Civil  Code.  Slight  actual  possession,  we  think, 
ought  to  be  sufficient  to  enable  a  person  to  maintain  this  action  as  against  a 
person  who  has  no  pretense  of  possession,  as  in  tiiis  case. 

The  next  question  involved  in  this  Ciise  is  whether  a  certain  tax  deed 
executed  January  13,  1886,  for  the  taxes  of  1879,  purporting  to  convey  the 
property  in  controversy  to  the  defendant,  is  valid  or  not.  The  ^ax  deed  seems 
to  be  valid  upon  its  face,  but  it  is  claimed  by  the  plaintiffs  that  it  is  void 
for  tiie  reason  that  the  property  it  purports  to  convey  was  assessel  and  taxed 
as  a  part  of  the  city  of  Garnett,  while  in  fact  it  never  was  any  part  of  such 
city.  It  is  admitted  that  the  property  in  controversy  was  never  any  part  of 
the  city  of  Garnett,  and,  for  the  purpose  of  proving  that  it  was  assessed  and 
taxed  as  a  part  of  such  city,  a  portion  of  the  tax- roll  of  such  city  was  introduced 
in  evidence,  which  portion  of  the  tax- roll  is  as  follows: 

"Tax-Boll,  City  of  Garnktt.  Anoehson  Co.,  Km.,  1S79. 
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The  plaintiffs  also,  for  the  same  purpose,  introduced  in  evidence  a  portion 
of  the  "rate-book  kept  by  the  county  clerk,"  which  portion  of  the  rate-book  is 
as  follows:  "Rate  of  tax  levied  for  Anderson  county,  Kansas,  on  each  SlOO 
for  the  year  1879:  State  tax,  65  cents;  county  tax,  40  cents;  Int.  on  L.  L.  & 
G.  R.  R.,  75  cents;  city  of  Garnett,  25  cents." 

The  only  question  now  to  be  considered  is  whether  this  evidence  proved,  or 
tended  to  prove,  that  the  property  in  controversy  had  been  assessed  and  taxed 
as  a  part  of  the  city  of  Garnett.  If  it  did,  then  the  tax  deed  waff  riglitf ully 
set  aside;  but  if  not,  then  the  tax  deed  should  be  held  to  be  valid.  The  court 
below  held  that  it  did.  It  is  shown  tiiat  the  taxes  levied  upon  the  property 
in  controversy  for  the  year  1879  were  placed  upon  the  tax-roll  of  the  city  of 
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Garnett.  As  to  a  part  ot  such  taxes,  to-wit,  82  cents,  it  does  not  expressly 
appear  for  wbat  purpose  the  same  was  levied.  But  taking  the  state  tax,  the 
county  tax,  the  interest  on  L.  L.  &  G.  R.  R.  tax,  and  the  city  of  Garnett  tax, 
as  calculated  at  the  rates  above  mentioned,  on  $40  valuation,  and  the  whole 
will  amount  to  just  82  cents.  Hence  it  would  seem  that  this  property  was 
subject  to  the  city  of  Garnett  tax.  It  was  admitted  on  the  trial  that  Mandovi 
was  never  a  part  of  the  city  of  Garnett,  and  no  attempt  was  made  to  show  that 
this  property  or  any  other  property  in  Mandovi  was  not  assessed  or  taxed,  as 
though  it  was  situated  in  the  city  of  Garnett,  or  that  the  same  was  assessed 
or  taxed  in  any  other  manner  than  as  shown  by  the  foregoing  tax-roll,  or  that 
it  was  assessed  or  taxed  separately  from  the  property  actually  situated  in  the 
city  of  Garnett.  We  cannot  say  that  the  court  below  erred  in  finding  and 
holding  that  the  plaintiffs  below  were  sufficiently  in  the  actual  possession  of 
the  property  in  controversy  to  maintain  this  action,  nor  can  we  say  that  the 
court  below  erred  in  finding  and  holding  that  the  property  in  controversy  was 
assessed  and  taxed  as  though  it  was  situated  in  the  city  of  Garnett,  while  in 
fact  it  never  was  in  such  city,  and  in  finding  and  holding  that  the  defendant's 
tax  deed  was  consequently  voidable  at  the  instance  of  the  plaintiffs.  It  is  ad- 
mitted that  the  plaintiffs  are  the  owners  of  the  property  in  controversy  if  the 
defendant's  tax  deed  is  bad,  and  the  court  below  held  that  the  tax  deed  is  bad, 
ordered  that  the  plaintiffs  pay  the  Uixes  paid  by  the  defendant  with  interest, 
etc.,  to  him,  and  then  that  the  plaintiffs'  title  be  quieted.  The  judgment  of 
the  court  below  will  be  affirmed.    All  the  justices  concurring. 


(40  Kan.  896)  .  ^  -w^  . 

Scully  t>.  Dodqb  et  ux. 
{Supreme  Court  of  Kansas.    December  8, 1888.) 

1.  Principal  and  Agent— Authority  op  Agent— Release  op  Indebtedness. 

Where  the  only  authority  of  an  agent  is  to  receive  rents,  to  make  and  enforce  col- 
lections, and  to  sue  when  he  thinks  advisable,  he  does  not  have  the  power  to  bind 
his  principal  by  taking  the  notes  of  a  third  person  in  payment  of  the  rent  of  a 
tenant,  and  thereby  releasing  him  from  his  indebtedness. 

2.  Same— Evidence  op  Agent's  Authority. 

If  an  agent,  who  is  authorized  only  to  receive  rents,  has  taken  notes  therefor,  and 
no  showing  is  made  whether  they  were  taken  as  security  or  payment,  the  taking  of 
the  notes,  with  the  knowledge  of  the  principal,  does  not  establish  that  the  agent 
had  authority  to  accept  a  note  from  another  tenant  in  payment  of  rent,  and  thereby 
relieve  him  of  all  liability. 
'{Syllalms  by  HoU,  C.) 

Commissioners*  decision.  Error  to  district  court,  Marion  county;  Frank 
DosTER,  Judge. 

Keller  i&  Dean,  for  plaintiff  in  error.    B.  L,  King,  for  defendants  In  error. 

Holt,  C.  This  action  was  brought  by  plaintiff  in  error  against  defendants 
for  rent  of  a  farm.  Judgment  was  rendered  in  favor  of  delendants,  and  the 
plaintiff  couies  to  this  court  as  plaintiff  in  error.  It  appeals  from  the  record 
that,  in  1885,  P.  L.  Dodge  and  wife,  defendants,  sold  their  farm  to  plaintiff, 
and  became  his  tenants  for  five  years  on  the  farm  they  had  sold ;  but  it  was 
understood,  at  the  time  of  the  sale  and  the  execution  of  the  lease,  if  either 
party  at  any  time  could  find  another  tenant  the  lease  should  be  assigned,  and 
such  person  take  their  place  on  the  farm  as  tenant.  About  a  year  after  the 
lease  was  assigned  to  Arthur  Smith,  who  occupied  the  premises  after  the  first 
year,  and  the  Dodges  moved  off.  The  plaintiff  is  an  alien,  and  has  large 
landed  interests  in  this  country.  His  general  agent  is  C.  W.  Eoehnle,  of  Lin- 
coln, 111.  His  local  agent  for  his  lands  in  Marion  and  Dickinson  counties  is 
r.  W.  Fox,  of  Marion,  Kan.  Fox's  agency  is  a  limited  one,  and  is  in  writ- 
ing, which  was  offered  in  evidence  as  the  only  written  instructions  he  had 
received  from  his  landlord,  to-wit:  "I  authorize  F.  W.  Fox,  of  Marion,  Marion 
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county,  Kan.,  to  receive  all  my  rents,  and  to  make  and  enforce  all  collections 
for  me  in  Marion  and  Dickinson  counties,  and  to  sue  for  the  same  whenever 
he  himself  shall  think  it  advisable  to  do  so;  and  to  take  such  other  proceed- 
ings for  the  recovery  of  the  same  as  he  may  be  advised  to  do  by  Mr.  C.  W. 
Koehnle,  of  Lincoln,  III.,  or  other  of  my  duly-appointed  agents  in  the  United 
States."  He  received  no  instructions  from  Mr.  Koehnle  or  other  agents  of 
the  plaintiff.  Shortly  after  the  lease  was  assigned  to  Smith,  Dodge  sold  part 
of  the  corn  and  hay  to  Smith,  who  gave  him  a  note  for  $150,  the  amount  of 
the  rent  of  the  place  for  one  year,  and  another  note  for  $30,  supposed  to  be 
the  amount  of  the  taxes  on  the  place  for  the  same  time,  as  it  was  stipulated 
in  the  lease  that  the  taxes  were  to  be  paid  by  the  tenant.  These  notes  were 
made  payable  to  P.  L.  Dodge,  and  were  left  with  F.  VV.  Fox,  but  were  not 
indorsed.  There  is  a  conflict  of  testimony  whether  tfcey  were  left  as  pay- 
ment for  Dodge's  rent,  or  whether  they  were  left  as  collateral  security  for  such 
rent  Upon  conflicting  evidence,  the  jury  returned  a  verdict  for  defendants, 
and  thereby  found  they  were  received  by  Fox  in  payment  of  rent.  Such  find- 
ing is  conclusive  here.  The  plaintiff  now  claims  that  Fox  did  not  have  au- 
thority to  receive  these  notes  as  payment  of  rent;  that  he  could  only  receive 
.  such  payment  in  cash ;  and  that  he  was  precluded  from  taking  the  notes.  We 
think  the  contention  of  the  plaintiff  in  this  matter  is  correct.  Under  the 
power  given  Fox  as  the  agent  of  plaintiff,  he  could  only  receive  rents,  make 
and  enforce  collections,  and  bring  suics.  Where  a  principal  gives  the  naked 
authority,  without  amplification,  to  his  agent  to  receive  and  collect  rents,  the 
agent  can  only  take  cash  in  payment.  Pie  could  not  take  notes  in  payment 
therefor.  This  rule  is  so  well  fortifie<l  that  it  cannot  be  seriously  questioned. 
Math£ws  V.  Hamilton,  23  111.  472;  Graydon  v.  Patterson,  13  Iowa,  256;  Hall 
V.  8torrs,  7  Wis.  253;  Taylor  v.  RohUison^  14  Cal.  396;  Broughton  v.  Sillo- 
way,  114  Mass.  71;  Woodbui-y  v.  Lamed,  5  Minn.  339,  (Gil.  271 ;)  2  Benj.  Sales, 
p.  955  et  seq.  The  defendants  claim,  however,  thai  the  acts  of  Fox  generally, 
as  agent  of  the  lands  of  plaintiff,  in  leasing  them  and  collecting  and  receiving 
rents,  enlarged  his  powers  beyond  his  written  authority,  and  also  that  this 
transaction  itself  was  ratified  by  plaintiff.  After  a  careful  reading  of  the  rec- 
ord, we  are  constrained  to  believe  the  testimony  is  not  sufficient  to  sustain  the 
contention  of  the  defendants.  Fox  gave  the  only  evidence  on  this  subject. 
He  said  he  seldom  took  notes,  but  had  done  so  in  some  cases,  and  Mr.  Scully 
did  not  object  to  it;  but  there  is  no  testimony  that  he  took  them  in  payment 
of  rent,  much  less  that  he  took  the  notes  of  others  in  payment  of  a  tenant'^ 
lent.  Simply  taking  notes  as  secutity  only,  and  taking  notes  of  another  in 
payment  of  a  tenant^s  rent,  thereby  relieving  the  tenant,  are  two  distinct  and 
dissimilar  acts,  and  proof  of  the  principal's  consent  to  the  one  would  not  es- 
tablish his  implied  consent  to  the  other.  The  further  claim  that  plaintiff  rat- 
ified the  act  of  Mr.  Fox  in  regard  to  the  renting  of  the  place  is  also  untenable. 
There  is  no  offer  to  establish  the  fact  that  plaintiff  knew  of  the  transactions 
between  Fox,  Smith,  and  Dodge.  If  he  had  known  them,  however,  and  did 
ratify  the  substitution  of  Smith  as  his  tenant  in  place  of  Dodge;  that  would 
not  in  any  way  affect  the  liability  of  Dodge  for  the  rent  of  the  place  for  the 
first  year.  The  question  of  rent  for  the  first  year  is  not  connected  with  the 
assignment  of  the  lease.  To  be  sure,  the  landlord  took  Smith  for  the  payment 
of  the  rent  for  the  remaining  portion  of  the  time  of  the  lease;  but  there  could 
be  no  inference  fairly -drawn  from  the  assignment  that  Smith  should  be  held 
for  the  payment  of  the  first  year  under  the  lease,  and  the  giving  of  the  notes 
from  Smith  to  Dodge  was  not  a  part  of  the  transaction  assigning  the  lease 
from  Dodge  to  Smith.  We  therefore  feel  constrained  to  recommend  that  the 
judgment  be  reversed,  and  the  cause  remanded  for  new  trial. 

Per  Curiam.    It  is  so  ordered;  ail  the  justices  concurring. 
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(40  Kan.  361) 

Plano  Manuf'g  Co.  v.  Burrows. 
{Supreme  Court  of  Kansas,    December  8, 1888.) 

1.  €k>NTRAOT8— For  Benefit  of  Third  Fbrsons—Enforoement. 

Where  a  purchaser  of  property  agrees  to  pay  the  purchase  price  to  a  third  person 
in  liquidation  and  payment  of  a  debt  due  from  his  vendor  to  such  third  person,  the 
third  person  may  maintain  an  action  against  the  purchaser  on  such  promise,  and 
for  the  purchase  price  of  the  property,  although  he  was  not  one  of  the  contracting 
parties,  and  had  no  knowledge  of  the  contract  at  the  time  it  was  made.^ 

2.  Frauds,  Statute  of— Agreement  to  Pat  Debt  of  Another. 

Such  a  contract  is  not  within  the  statute  of  frauds,  although  it  may  be  only  in 
parol.* 
8.  Novation— Election  of  Remedies. 

In  such  a  case,  and  although  the  contract  may  be  only  in  parol,  the  third  person 
is  not  bound  to  elect  to  treat  the  debt  due  from  the  vendor  to  the  third  person  as 
extinguished  before  commencing  his  action  against  the  purchaser  for  the  purchase 
price  of  the  property.    Horton,  C.  J.,  dissenting. 
4.  Same. 

In  such  a  case,  where  the  third  person  sues  both  the  purchaser  and  the  vendor  in 
the  same  suit  before  a  justice  of  the  peace,  and  obtains  a  judgment  in  that  court 
against  both,  and  the  purchaser  appeals  to  the  district  court,  hcld^  that  the  third  per- 
son may  still  maintain  his  action  against  the  purchaser,  although  the  judgment 
against  the  vendor  is  still  standing,  unreversed  and  unsatisfied.  Horton,  C.  J., 
dissenting. 
(Syllaims  by  the  Court.) 

Error  to  district  court,  Leavenworth  county;  Robert  Crozier,  Judge. 
/.  H.  Gilpatrick,  for  plaintiff  in  error.     Lucien  Baker,  for  defendant  in 
error. 

Valentine,  J.  It  Is  admitted  that  the  controlling  question  invplved  in 
this  case  is  as  follows:  "A.  B.  buys  property  from  plaintiff,  and  gives  three 
notes  in  payment.  Two  notes  remain  unpaid.  S.  B.  buys  and  receives  the 
property  from  A.  B.,  and  verbally  only  promises  and  assumes  the  payment  of 
the  notes  sued  on.  These  not  being  paid,  action  thereon  is  prosecuted  to 
Judgment  against  both  A.  B.  and  S.  B.,  before  a  justice,  and  S.  B.  appeals. 
Can  the  action  be  maintained  against  S.  B.,  the  judgment  against  A.  B.  still 
stHuding  unreversed  and  unsatisfied?  In  other  words,  can  both  the  maker 
and  he  who  bought  the  property  of  him,  and  verbally  promised  to  pay  the 
notes,  be  sued  at  the  same  time?"  The  district  court  answered  the  forego- 
ing question  or  questions  in  the  negative,  and  rendered  judgment* in  favor  of 
the  defendant,  Stephen  Burrows,  and  against  the  plaintiff,  the  Piano  Manu- 
facturing Company;  and  to  reverse  this  judgment  the  plaintiff,  as  plaintiff  in 
error,  brings  the  case  to  this  court.  The  principal  facts  of  this  case,  stated 
briefly,  are  as  follows:  The  plaintiff  sold  a  twine*binder  harvester  to  Aaron 
Burrows,  who  gave  to  the  plaintiff  his  promissory  notes  therefor.    Aaron 

^In  order  that  a  promise  made  by  one  person  to  another  for  the  benefit  of  a  third 
person  shall  constitute  the  first  the  debtor  of  the  third,  and  entitle  the  third  person  to  sue 
the  first  on  such  promise,  it  must  appear  that  there  was  a  clear  intent  upon  the  part  of 
both  the  first  and  the  second  that  the  first  person  shall  become  such  debtor.  The 
mere  fact  that  the  third  might  be  benefited  is  not  suiBcient.  Wright  v.  Terry,  (Fla.)  2 
South.  Rep.  6.  See,  also,  exhaustive  note.  Id. ;  Bennett  v.  Association,  (N.  «r.)  18  Atl. 
Rep.  853,  and  note;  Adams  v.  Kuehn,  (Pa.)  Id.  1S4;  Woodland  v.  NewhaUs'  Adm'r,  SI 
Fed.  Rep.  434. 

*  A  promise  to  pay  the  debt  of  another,  made  to  the  debtor,  is  not  within  the  statute 
of  frauds.  Clark  v.  Jones,  (Ala.)  4  South.  Rep.  771.  And  an  agreement  by  ^  purchaser 
to  pay  the  purchase  price  of  goods  to  the  seller's  creditors  is  upon  a  valuable  consider- 
ation, and  the  purchaser  thereby  makes  the  debt  his  own.  Silsby  v.  Frost,  (Wash.  T.) 
17  Pac.  Rep.  887,  and  note.  In  general,  as  to  what  agreements  are  within  the  statute 
of  frauds,  as  being  promises  to  pay  the  debt  of  another,  see  Stewart  v.  Jerome,  (Mich.) 
88  N.  W.  Rep.  895,  and  note;  Greenough  v.  Eichholtz,  (Pa.)  15  Atl.  Rep.  712,  and  note: 
Rodgers  v.  Hardware  Co.,  (Neb.)  89  N.  W.  Rep.  844,  and  note;  Sohultz  v.  Noble,  (Cal.) 
ante,  182;.  Delp  v.  Brewing  Co.,  (Pa.)  15  Atl.  Rep.  871;  Benbow  v.  Sooysmith,  (Iowa,) 
40  N.  W.  Rep.  — .         . 
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Burrows  afterwards  sold  the  harvester  to  his  brother,  Stephen  Burrows,  who, 
in  consideration  therefor,  orally  promised  Aaron  to  assume  the  payment  of 
the  notes.  Two  of  the  notes  were  not  paid,  and  the  plaintiff  commenced  this 
action  before  a  justice  of  the  peace  against  both  Aaron  and  Stephen,  setting 
forth  the  foregoing  facts  as  his  cause  or  causes  of  action,  and  ol)tained  judg- 
ment against  both  for  $166,  and  Stephen  appealed  to  the  district  court,  with 
the  result  aforesaid. 

We  are  inclined  to  think  that  the  court  below  erred.  In  this  state  it  is  en- 
acted by  statute,  (Civil  Code,  g  26,)  and  settled  by  numerous  decisions,  that 
all  actions,  with  a  few  particular  exceptions  which  have  no  application  to  this 
case,  must  be  prosecuted  in  the  name  of  the  real  party  in  interest;  and  there- 
fore, whenever  a  contract  is  made  between  two  persons  for  the  benefit  of  a 
third,  the  third  person,  though  not  one  of  the  contracting  parties,  is  the  proper 
person  to  commence  and  to  maintain  any  action  which  may  be  brought  upon  any 
breach  of  the  contract.  Anthony  v.  Herman,  14  Kan.  494;  Raihoay  Co,y, 
Hopkins,  18  Kan.  494;  Floyd  v.  Ort,  20  Kan.  162;  Society  v.  Welch,  26  Kan. 
641,  642;  Brenner  v.  Luth,  28  Kan.  581.  And  generally  it  makes  no  differ- 
ence whether  the  contract  is  in  writing  or  only  in  parol.  See  the  above 
cases,  which  relate  to  written  contracts,  and'the  folio  wing  cases,  which  relate 
to  parol  contracts:  Grant  v.  Pendery,  15  Kan.  236;  Harrison  v.  Simpson, 
17  Kan.  508;  Center  v.  McQuesten,  18  Kan.  476.  And,  where  the  promise  is 
to  pay  money  in  consideration  of  some  benefit  received  by  the  promisor,  it 
makes  no  difference  that  the  promise  is  in  parol,  or  that  incidentally  the  pay- 
ment of  the  money  will  extinguish  a  debt  owing  by  the  promisee  to  the  third 
person.  Burkham  v.  Mastin,  54  Ala.  122;  Mathers  v.  Carter^  7  Bradw.  225; 
Haggerty  v.  Johnston,  48  Ind.  41,  44;  Borahsenitis  v.  Canutson,  100  III,  82; 
Townsend  v.  Long,  77  Pa.  St.  143;  Schindler  v.  Euell,  45  How.  Pr.  33;  Ford 
V.  Finney,  35  Ga.  258;  Follanshee  v.  Johnson,  28  Minn.  311,  9  N.  W.  liep. 
882.  Such  a  promise,  it  is  true,  is,  in  one  sense,  a  promise  to  pay  the  debt  of 
another.  It  is  a  promise  to  pay  the  pre-existing  debt  of  the  promisee  to  the 
third  person.  But  that  is  not  all,  nor  is  it  the  principal  thing.  The  principal 
thing  is  that  the  promisor  shall  pay  his  own  debt  created  at  the  time  of  mak- 
ing the  promise,  not  to  the  promisee,  it  is  true,  but  to  a  third  person  for  the 
benefit  of  the  promisee.  Such  a  contract  or  promise  is  not  within  the  statute 
of  frauds.  Even  where  the  debt  due  from  the  promisee  to  the  third  person  is 
to  continue  as  an  existing  obligation,  and  is  not  to  be  extinguished  until  the 
money  is  actually  paid  by  the  promisor  to  the  third  person,  the  contract  will 
still  not  be  within  the  statute  of  frauds.  See  the  authorities  above  cited,  and 
particularly  the  following  authorities:  Lee  v.  Neuoman,  55  Miss.  365,  373; 
Seaman  v.  Hanbrouck,  35  Barb.  151;  Stilwell  v.  Otis,  2  Hilt.  148;  Stariha 
y.  Greenwood,  28  Minn.  521,  522,  11  N.  W.  Rep.  76;  Ludmick  v.  Watson^  3 
Or.  256;  Dock  v.  Boyd,  93  Pa.  St.  92.  94.  Some  of  the  authorities  make  a 
distinction  between  a  case  where  the  promise  is  made  to  a  creditor  to  pay  a 
debt  due  to  him  from  a  third  person,  and  a  case  where  the  promise  is  made 
to  a  debtor  to  pay  a  debt  due  from  him  to  a  third  person;  holding  that  in  the 
first  case  the  promise  comes  within  the  statute  of  frauds,  and  is  void,  while 
in  the  latter  case  the  promise  is  not  within  the  statute  of  frauds,  and  is  valid. 
Center  v.  McQuesten,  18  Kan.  476;  Fullam  v.  Adams,  37  Vt.  391,  394.  In 
the  present  case,  Stephen  Burrows,  in  consideration  of  the  harvester  which  he 
purchased  from  Aaron  Burrows,  promised  Aaron  that  he  would  pay  the  pur- 
chase price  agreed  upon  between  the  two  to  the  Piano  Manufacturing  Com- 
pany, in  liquidation  and  payment  of  the  notes  due  from  Aaron  Burrows  to  the 
company.  Under  this  contract  the  company,  and  not  Aaron  Burrows,  was 
to  receive  the  purchase  money,  and  the  company,  and  not  Aaron  Burrows, 
was  therefore  the  real  party  in  interest;  and  under  the  statutes  of  this  state, 
and  the  decisions  of  this  court,  the  company,  and  not  Aaron  Barrows,  would 
be  the  proper  party  to  sue  for  the  recovery  of  the  purchase  price  of  the  bar- 
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vester.  Stephen  Burrows  was  the  primary  debtor,  and  the  Piano  Manufact- 
uring Company  was  the  primary  creditor;  and  Stephen  Burrows,  as  such 
primary  debtor,  should  not  be  allowed  to  escape  from  the  fulfillment  of  his 
contract  to  pay  his  own  debt,  merely  because  he  put  his  promise  in  the  form 
of  a  promise  to  pay  the  debt  of  another.  Nor  should  he  be  allowed  to  multi- 
ply suits  by  compelling  the  Piano  Manufacturing  Company  to  sue  Aaron  Bur- 
rows, and  Aaron  Burrows  to  sue  him.  !N'or  has  he  any  right  to  require  that 
the  Piano  Manufacturing  Company  should  first  elect  to  treat  the  debt  due 
from  Aaron  Burrows  to  the  Piano  Manufacturing  Company  as  extinguished 
before  commencing  an  action  against  him  to  recover  the  debt  he  owes.  Of 
course  he  owes  the  debt  to  somebody,  and  an  action  for  the  debt  may  be  main- 
tained against  him  by. somebody,  and  this  somebody  is  either  Aaron  Bur- 
rows or  the  Piano  Manufacturing  Company.  He  promised  to  pay  the  debt  to 
the  latter,  and  why  nmy  not  the  latter  be  able  to  maintain  an  action  for  the 
debt  against  him?  "What  right  has  he  to  say  to  the  latter:  "  You  have  not  yet 
elected  to  consider  the  debt  due  from  Aaron  Burrows  to  your  company  as  ex- 
tinguished, and  therefore  you  cannot  sue  me  to  recover  the  debt  which  I 
owe."  The  consideration  to  him  was  amply  suflBcient  for  his  promise,  and 
Aaron  Burrows  is  not  objecting.  Aaron  Burrows  is  not  claiming  that  the 
Piano  Manufacturing  Company  should  first  elect  to  treat  the  debt  due  from 
him  to  the  company  as  extinguished  before  suing  Stephen  Burrows,  nor  is  he 
claiming  that  Stephen  Burrows  should  pay  the  purchase  price  of  the  har- 
vester to  himself;  and  what  right  has  Stephen  Burrovys,  after  he  has  been  di- 
rected by  Aaron,  and  after  he  has  promised  Aaron  to  pay  the  debt  to  the  com- 
pany, to  say  that  he  will  not  do  soV  Certainly,  no  one  but  Aaron  has  any 
right  to  interpose  any  objection,  and  he  has  not  done  so,  and  probably  even  he 
would  not  have  any  such  right.  When  the  contract  was  made  between 
Aaron  and  Stephen  Burrows  that  Stephen  should  pay  the  contract  price  of 
the  harvester  to  the  Piano  Manufacturing  Company,  it  was  valid,  according 
to  all,  or  very  nearly  all.  authority,  although  the  manufacturing  company  was 
not  a  party  to  the  contract,  and  had  no  knowledge  of  the  same  at  tiie  time. 
Then  why  should  the  contract  afterwards  become  void,  unless  the  Piano  Man- 
ufacturing Company  should  elect  to  extinguish  the  debt  due  from  Aaron  Bur- 
rows to  the  company?  This  last-mentioned  debt  will  become  extinguished 
when  it  is  paid,  and  whether  it  is  paid  by  Aaron  or  by  Stephen  Burrows.  The 
Piano  Manufacturing  Company  can  have  only  one  satisfaction  of  their  debt, 
and  if  Stephen  Burrows  pays  the  debt,  as  he  has  agreed  to  do,  it  will  extin- 
guish all  liability  on  the  part  of  Aaron  Burrows  to  the  company,  as  well  as 
all  liability  on  Stephen's  part  to  either  Aaron  Burrows  or  to  the  company. 
We  think  the  plaintiff's  action  may  be  maintained,  and  the  judgment  of  the 
court  below  will  be  reversed,  and  cause  remanded  for  a  new  trial. 

Johnston,  J.,  concurring.  Horton,  C.  J.,  dissenting  to  third  and  fourth 
points  of  syllabus,  and  to  those  portions  of  the  opinion  sustaining  the  law  as 
therein  declared. 
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<40  Kan.  887) 

Adams  t>.  Specht,  Probate  Judge. 

(Supreme  Court  of  Kq^nsas,    December  8, 1888.) 

Afpbal- JuRiSDiOTioN— Appointment  op  GuAHDiijr— Disobbtion  op  Court. 

The  power  vested  }n  the  probate  court  to  appoint  a  finiardian  of  tiie  estate  of  a 

minor  is  largely  a  discretionary  one,  and  no  appeal  lies  to  the  district  court  from 

the  exercise  of  such  power. 
(Syllabus  by  the  Court) 

Error  to  district  court,  Rice  county;  Ansel  R.  Clark,  Judge. 

In  May,  1886,  James  H.  Adams  brought  this  proceeding  in  tbe  district  court 
of  Bice  county  against  W.  H.  Wolfe,  who  was  then  probate  judge  of  Rice 
county,  to  compel  him  to  approve  an  appeal-bond  tendered  by  Adams  for  the 
purpose  of  obtaining  an  appeal  from  an  order  made  by  the  probate  judge,  and 
to  transmit  to  the  clerk  of  the  district  court  a  transcript  of  all  the  records, 
papers,  and  proceedings  pertaining  to  the  matter  in  which  the  appeal  was  at- 
tempted to  be  taken.  He  alleged  that  on  August  20,  1885*  healed  a  petition 
in  the  probate  court  praying  for  his  appointment  as  guardian  of  the  estate  of 
Irene  M.  Adams,  a  minor  heir  of  Edward  T.  Wilson,  deceased,  and  late  of 
Rice  county,  and  that  he  then  and  there  tendered  a  good  and  sufficient  bond 
for  the  faithful  discharge  of  his  duties  as  guardian;  and  he  based  his  right  to 
be  appointed  upon  the  fact  that  he  was  the  foster  father  of  the  minor.  He 
further  slated  that  a  hearing  was  had  by  the  court  upon  the  application  on 
August  31,  1885,  and  a  decision  was  rendered,  denying  his  application,  and 
granting  the  application  of  one  Thomas  R.  Brown,  who  was  appointed  as 
guardian.  It  is  then  alleged  that  he  considered  himself  aggrieved  at  the  de- 
cision, and  on  September  30,  1885,  and  during  the  July  term  of  the  probate 
court,  he  tendered  an  affidavit  and  bond  for  an  appeal  from  the  decision,  which 
was  in  due  form,  and  signed  by  good  and  sufficient  sureties.  But  the  court 
refused  to  approve  the  bond  or  file  the  same,  and  the  reason  given  for  the  re- 
fusal was  that  the  papers  for  the  appeal  were  not  tendered  within  tbe  proper 
and  legal  time.  An  alternative  writ  of  mandamus  was  allowed,  which  re- 
cites substantially  the  foregoing  facts,  and  commanded  the  probate  judge  to 
approve  the  appeal-bond  so  tendered,  and  to  transmit  to  the  district  court  all 
the  papera  and  the  proper  transcript  of  the  record  and  proceedings  pertaining 
to  the  matter  in  which  the  appeal  was  attempted  to  be  taken.  An  answer 
was  filed,  denying  the  allegations  set  forth  in  the  alternative  writ,  and  alleg- 
ing that  there  was  no  proceeding  in  the  probate  court  from  which  Adams 
could  under  the  law  appeal  to  the  district  court,  and  that  he  did  not  present 
any  sufficient  bond  to  obtain  an  appeal  from  the  order  or  decision  made  by  the 
defendant  within  the  time  required  by  lavv;  and,  further,  that  no  appeal  is 
allowed  bylaw  upon  the  probate  court^s  refusing  to  appoint  guardians  for 
minor  heirs.  Before  the  cause  was  tried  the  term  of  office  of  V'  H.  Wolfe 
had  expired,  and  one  Samuel  Cameron,  the  defendant  herein,  haa  succeeded 
to  the  office.  On  January  17,  1887,  the  plaintiff  suggested  to  the  court  that 
Wolfe  had  ceased  to  hold  the  office,  that  one  Samuel  Cameron  had  succeeded 
him  in  the  office,  and  was  then  the  probate  judge  of  Rice  county,  and  moved 
the  court  for  an  order  to  revive  the  action  against  Samuel  Cameron,  which 
motion  was  allowed,  and  Samuel  Cameron  was  substituted  as  the  defend- 
ant. Upon  the  testimony  introduced  at  a  trial  had  in  January^  1887,  the 
court  made  the  following  findings  of  fact  and  conclusions  of  law:  "(The  court 
finds  as  facts  in  this  case  that  on  August  18,  1885,  Thomas  R.  Brown  made ' 
an  appllciition  to  the  probate  court  of  Rice  county  to  be  appointed  guardian 
of  ttie  minor  child's  estate  mentioned  in  this  case;  that  on  the  3d  day  of 
August,  1885,  this  plaintiff  was  and  ever  since  has  been  the  foster  father  of 
the  said  child,  duly  appointed  by  the  said  probate  court;  that  on  the  20th  day 
of  August,  1885,  plaintiff  made  an  application  to  said  probate  court  to  be  ap- 
pointed the  guardian  of  Siiid  estate;  that  afterwards,  on  August  31, 1885,  the 
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said  probate  court  considered  both  said  applications  together,  and  did  not  ap- 
prove the  bond  presented  by  this  plaintiff  as  a  guardian's  bond  of  such  estate, 
but  refused  to  approve  it  on  August  20,  1885,  and  refused  to  appoint  plaintiff 
such  guardian,  but  did  appoint  said  Thomas  E.  Brown,  and  did  approve  his 
bond  as  such  guardian.  No  reason  appears  in  evidence  why  said  probate 
court  refused  to  approve  plaintiff's  bond  as  such  guardian,  nor  why  said  pro- 
bate court  refused  to  appoint  plaintiff  such  guardian;  but  at  the  action  of 
said  probate  court,  in  refusing  to  appoint  plaintiff,  he  felt  aggrieved,  and  aft- 
erwards, and  on  September  29,  1885,  plaintiff  presented  to  said  probate  court 
his  aflSdavit  and  bond  for  an  appeal,  and  prayed  an  appeal  from  the  refusal  of 
said  probate  court  to  appoint  him  such  guardian,  and  appointing  said  Brown. 
Said  appeal-bond  was  good  and  sufficient  for  the  purpose  of  such  appeal. 
The  said  probate  court  refused  to  approve  such  bond  for  appeal,  and  refused 
to  tile  the  same,  and  refused  to  file  said  affidavit,  And  made  no  entry  upon  his 
journal  of  his  said  refusal. "  Conclusions  of  law:  "  As  conclusions  of  law,  the 
court  finds  that  the  j^robate  court  could  not  have  appointed  plaintiff  such 
guardian  after  refusing  to  approve  the  guardianship  bond  presented,  unless  a 
bond  was  afterwards  presented  that  he  would  approve;  that  it  is  a  discretion- 
ary matter  with  the  probate  court  as  to  whom  he  will  appoint  as  the  guardian 
of  an  infant  minor's  estate;  that  the  probate  court  must  exercise  such  discre- 
tion; that  such  discretion  cannot  be  appealed  from;  that  the  presumption  of 
law  is  that  such  discretion  was  exercised;  that  the  foster  father  has  a  pre- 
ferred right  to  such  guardianship,  if  he  is  an  unobjectionable  person  for  such 
position;  that  the  presumption  is  that  the  probate  court  considered  this  ques- 
tion in  determining  upon  whom  he  would  appoint  such  guardian;  that  this 
case  is  not  one  that  may  be  appealed;  that  the  peremptory  writ  of  mandamus 
should  be  refused,  and  the  alternative  writ  be  dismissed,  and  it  is  so  ordered." 
Following  the  conclusions  of  law,  the  court  adjudged  that  the  peremptory 
writ  of  mandamus  should  be  refused,  and  the  cause  dismissed.  Exceptions 
were  taken  to  the  conclusions  of  law  and  the  judgment  rendered,  and  the 
cause  was  removed  to  this  court  upon  petition  in  error.  Since  the  cause  was 
brought  to  this  court,  and  on  November  1,  1888,  Samuel  Cameron  died,  and 
Robert  T.  Specht,  who  succeeded  him  in  office  by  appointment,  has,  on  appli- 
cation, been  substituted  and  made  the  defendant  in  this  proceeding. 
M.  A.  Thompson,  for  plaintiff  in  error,    A.M.  Lasley,  for  defendant  in  error, 

Johnston,  J.,  (after  stating  the  facts  as  above.)  The  record  in  this  pro- 
ceeding presents  for  decision  the  single  question,  was  James  H.  Adams  enti- 
tled to  an  appeal  from  the  order  of  the  probate  court  appointing  Thomas  R. 
Brown  as  guardian  of  the  estate  of  the  minor,  and  rejecting  the  application 
of  Adams  for  the  same  appointment?  The  question  is  to  be  determined  by 
the  statutes  and  decisions  of  our  own  state.  It  is  enacted  that  an  appeal  may 
be  taken  by  any  person  aggrieved  to  the  district  court  from  any  order  or  de- 
cision of  the  probate  court  in  any  matter  arising  under  the  act  concerning 
guardians  and  wards.  Comp.  Laws  1885,  c.  46,  §  26,  and  c.  37,  §  190.  If 
Adams  was  not  interested  or  aggrieved  by  the  decision  of  the  probate  court, 
he  had  no  right  to  an  appeal  to  the  district  court.  But,  assuming  that  he  may 
be  said  to  be  an  aggrieved  party  within  the  meaning  of  the  statute,  we  are  of 
opinion  that  no  appeal  lies  from  the  rejection  of  his  application  for  appoint- 
ment. No  person  has  an  absolute  right  to  be  chosen  as  guardian  of  the  estate 
of  a  minor.  The  fathnr  and  tlie  mother  are  the  natural  guardians  of  the  per- 
sons of  their  minor  children;  but  even  they  have  no  preferred  right,  regard- 
less of  qualifications,  to  be  appointed  as  guardians  of  the  estate  of  such  minor. 
They  may  be  preferred  over  strangers, — first  the  father,  and,  in  case  of  his 
death,  the  mother, — but  the  appointnient  of  either  depends  entirely  upon 
whether  he  or  she  is  a  proper  or  suitable  person  upon  whom  to  bestow  the 
^rust.    Comp.  Laws  1885,  c.  46,  §  5.    The  leading  consideration  for  the  court 
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in  determining  who  of  several  applicants  for  ap}K)intment  shall  be  chosen  is 
the  welfare  of  the  minor  and  the  advantage  of  the  estate.  In  deciding  who  of 
the  applicants  is  most  suitable,  the  coutt  may  pass  over  the  parents,  and  ap- 
point a  stranger:  or  it  may  reject  all  applicants,  if  they  are  deemed  unsuita- 
ble, and  appoint  some  one  not  applying  for  the  place.  If  several  persons, 
having  no  preferred  right  to  appointment,  and  who  are  equally  suitable,  apply 
for  the  place,  the  court  has  an  untrammelled  discretion  to  choose  any  or  none 
of  them.  It  will  thus  be  seen  that  the  power  conferred  upon  the  probate 
judge  of  appointing  a  guardian  of  the  estate  of  a  minor  is  a  discretionary  one, 
and  according  to  the  established  precedents  no  appeal  Hes  from  the  exercise  of 
such  power.  In  Linton  v.  Commissioners,  7  Kan.  79,  the  probate  judge  ap- 
plied to  the  board  of  county  commissioners  for  an  allowance  in  addition  to  the 
fees  given  him  by  law ;  but  the  board  rejected  the  application,  and  the  probate 
judge  attempted  to  appeal  from  the  decision.  The  statute  under  which  the 
application  was  made  vested  the  board  of  county  commissioners  with  tiie  dis- 
cretion as  to  allowing  additional  compensation  to  the  probate  judge,  and  the 
court  held  that  no  appeal  lies  from  the  exercise  of  a  discretionary  power,  al- 
though the  statute  providing  for  appeals  from  the  decision  of  the  board  of 
county  commissioners  provides  that  any  person  who  shall  be  aggrieved  by  any 
decision  of  the  board  may  appeal  from  such  decision  to  the  district  court.  The 
language  of  the  statute  giving  the  right  of  appeal  from  the  decisions  of  the 
probate  court,  in  matters  arising  under  the  act  concerning  guardians  and  wai-ds, 
is  no  broader  than  that  of  the  act  giving  a  right  of  appeal  from  the  decisions 
of  the  board  of  county  commissioners.  In  fact,  the  terms  employed  to  confer 
the  right  of  appeal  in  both  cases  are  substantially  alike.  In  Fulkerson  v.  Com- 
missioners, 31  Kan.  125,  1  Pac.  Rep.  261,  the  court  held  that  a  decision  of  the 
county  board  refusing  to  grant  a  petition  to  set  off  and  organize  a  new  town- 
ship could  not  be  appealed  from;  and  the  court  again  declared  that,  when  the 
board  exercises  discretionary  power  in  making  a  decision,  no  appeal  will  lie. 
Following  the  rule  established  by  these  decisions,  we  must  hold  that  the  plain- 
tiff was  not  entitled  to  an  appeal  from  the  order  made  by  the  probate  judge, 
and  that  therefore  the  district  court  ruled  correctly  in  refusing  the  peremptory 
writ  of  mandamxts,  and  its  judgment  will  therefore  be  affirmed.  All  the  jus- 
tices concurring. 
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(40  Kac.  363) 

Blaib  c.  City  of  Atchison  et  al. 

(Supreme  Ccfwrt  of  KanscLS.    December  8, 1888.) 

Municipal  Corporations— Public  Improvements—Assessment. 

In  assessing  the  cost  of  paying  and  curbing  a  street  under  the  provisions  of  sec- 
tion 4,  o.  99,  Laws  1887,  such  cost  of  improvements  must  be  assessed  for  the  full 
amount  thereof  upon  all  the  lots  and  pieces  of  ground  to  the  center  of  the  block  on 
either  side  of  said  street  the  distance  to  be  improved,  according  to  the  assessed 
value  of  each  lot  and  piece  of  ground ;  and  such  block  on  either  side  of  such  Im- 
proved street,  the  distance  of  a  block,  becomes  a  block  or  taxing  district,  as  con- 
templated by  section  4. 

ii^llabus  by  (Jlogaton^  C.) 

Commissioners*  decision.  Error  from  district  court,  Atchison  county;  W. 
D.  Gilbert,  Judge. 

This  was  an  application  for  an  injunction  to  restrain  the  defendants  from 
placing  a  certain  paving  and  curbing  tax  which  had  been  assessed  against  the 
property  of  the  plaintilt  in  error  upon  the  tax-rolls  of  the  county,  and  from 
collecting  the  same,  and  from  issuing  bonds  therefor.  The  plaintiff  alleged 
that  he  was  the  owner  of  lot  7»  in  block  16,  in  said  city  of  Atchison,  and  that 
by  reason  of  thp  tax  assessed,  and  which  was  sought  to  be  collected  and  en*> 
forced  against  said  lot,  plaintiff  would  be  compelled  to  pay  a  large  sum  in  ex- 
cess of  the  amount  required  by  law ;  that  the  tax  assessed  against  said  lot  was 
$505.15  for  paving  and  curbing,  and  the  amount  that  should  have  been  as- 
sessed against  said  lot  was  $358.70.  Plaintiff  alleged  that  he  tendered  lo'said 
city  the  full  amount  of  said  tax  due,  and  which  the  city  ought  to  have  col- 
lected, upon  said  lot  for  said  curbing  and  paving.  The  petition  came  on  to  be 
heard  before  the  court  on  September  8, 1888,  upon  the  application  of  the  plain- 
tiff for  a  temporary  injunction,  and  the  following  was  the  agreed  statement 
of  facts,  together  with  plaintiff's  petition,  presented  to  the  couit:  "That  the 
street  was  paved  and  curbed  from  the  north  line  of  Main  street  to  the  south 
line  of  Kansas  avenue,  excepting  the  areas  made  by  the  crossing  of  streets, 
the  paving  of  which  was  paid  for  by  the  city,  and  not  made  a  charge  upon  any 
property  in  particular,  under  a  petition  of  property  owners,  in  accordance  with 
section  13,  c.  18,  Oomp.  Laws  1885.  That  between  the  south  line  of  Commer- 
cial street  and  the  north  line  of  Main  street  the  paving  and  curbing  extended 
from  Main  street  to  Commercial  street  on  the  east  half  of  said  street,  and  on 
the  west  half  of  the  same  the  curbing  extended  from  Commercial  street  to  the 
north  line  of  the  alley  between  Main  and  Commercial,  about  150  feet;  and  the 
paving  on  the  west  half  of  said  street  extended  from  south  line  of  Commercial 
street  south  to  the  south  line  of  said  alley,  165  feet.  That  the  other  portion 
of  the  west  half  of  said  street  had  been  previously  occupied  by  the  north  ap- 
proach of  a  viaduct,  which  approach  had  been  constructed  and  paved  and 
curbed  by  the  said  city  at  the  expense  of  the  railroad  companies  whose  tracks 
are  crossed  by  said  viaduct;  and  by  reason  of  the  elevation  of  said  north  ap- 
proach, those  only  who  wish  to  cross  the  viaduct  use  said  approach,  while 
those  who  wish  to  reach  Main  street  can  only  do  so  on  the  east  half  of  said 
Sixth  street;  and  that  the  only  question  raised  herein  is  as  to  *  whether  the 
assessments  shall  be  made  for  the  cost  of  all  the  paving  and  curbing  on  the 
street  the  distance  of  one  block  separately,  on  all  lots  and  pieces  of  ground  to 
the  center  of  the  block  on  either  side  of  such  street,  or  for  the  cost  of  the  pav- 
ing on  each  side  of  the  street  to  the  center  thereof,  on  all  lots  and  pieces  of 
ground  in  the  half  block  abutting  on  each  side  respectively,  according  to  the 
assessed  value  of  the  lots,'  etc.;  In  other  words,  <  shall  each  block  of  lots,  to 
its  center,  be  assessed  for  the  cost  of  such  improvement  in  front  of  it  to  the 
center  of  the  street?"  The  court  on  said  hearing  refused  to  grant  the  tempo- 
rary injunction,  and  to  review  the  order  of  the  court  refusing  to  grant  the  in- 
junction the  plaintiff  brings  the  case  here. 
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B.  F.  Hudson,  for  plaintiff  in  error.     W.  R.  Smith,  8,  Heath,  and  C.  D, 
Walker,  for  defendants  in  error. 

Clogston,  C,  {after  slating  the  facts  as  above,)  But  one  question  is  pre- 
sented for  consideration,  and  that  is,  what  is  the  proper  manner  of  levying  an 
assessment  for  the  paving  and  curbing  of  a  street  between  two  blocks?  and  to 
determine  this  question,  section  4,  c.  99,  Sess.  Laws  1887,  must  be  construed. 
So  much  of  said  section  as  affects  this  question  is  as  follows:  **  And  for  all  pav- 
ing, macadamizing,  curbing,  and  guttering  of  the  streets  and  alleys  the  as- 
sessment shall  be  made  for  the  full  cost  thereof,  on  each  block  separately,  on 
all  lots  and  pieces  of  ground  to  the  center  of  the  block  on  either  side  of  such 
street  or  avenue,  the  distance  improved  or  to  be  improved."  Under  this  stat- 
ute ihe  city  curbed  and  paved  Sixth  street  in  the  city  of  Atchison,  being  the 
street  separating  block  16  and  39,  plaintiff's  property  being  a  part  of  block  16; 
and  under  this  statute  the  city  was  seeking  and  claiming  the  right  to  charge 
the  cost  of  the  paving  and  guttering  to  the  center  of  the  street  to  the  lots  and 
pieces  of  land  to  the  center  of  block  16,  and  the  cost  of  paving  and  guttering 
the  other  half  to  the  lots  and  pieces  of  land  to  the  center  of  block  89.  The 
plaintiff  in  error  contends  that  this  manner  of  assessment  is  wrong;  that  the 
entire  cost  of  paving  the  street  between  said  blocks  should  be  ascertained,  and 
the  levy  made  upon  the  half  blocks  on  either  siue  of  the  street  for  the  full  cost 
of  such  improvement,  according  to  the  value  of  said  lots.  We  are  inclined  to 
the  view  taken  by  the  plaintiff  in  error,  and  think  Ihat  the  statute  above  quoted 
plainly  indicates  that  as  the  manner  of  assessing  the  cost  of  such  improve- 
ments. The  statute  says  assessments  shall  be  made  for  '*  the  full  cost  thereof." 
The  full  cost  thereof  refers  to  the  paving  and  guttering  of  the  street.  Upon 
what  property  is  this  assessment  to  be  made?  "On  all  lots  and  pieces  of 
ground,  to  the  center  of  the  block  on  each  side  of  the  street  or  avenue  to  be 
improved.''  The  mistake  has  doubtless  arisen  in  determining  what  was  meant 
by  "each  block  separately."  We  think  that  this  means  that  each  block,  or  the 
street  between  each  block  for  the  distance  of  a  block,  shall  be  separate  from 
that  of  an  adjoining  block  in  the  city;  that  each  block,  or  the  two  half  blocks 
divided  by  the  street,  the  distance  of  a  block,  becomes  a  block  or  taxing  dis- 
trict, as  contemplated  by  section  4,  and  does  not  have  reference  to  a  division 
of  the  costs  and  apportionment  of  the  expenses  of  its  improvement  between 
the  two  half  blocks  divided  by  the  street.  To  give  this  statute  the  meaning 
contended  for  by  the  defendant  in  error  would,  in  our  judgment,  in  many  in- 
stances work  great  injustice.  The  half  block  on  one  side  of  the  street  may 
be  of  comparatively  little  value,  while  the  half  block  on  the  opposite  side  may 
be  of  great  value.  To  divide  the  entire  cost  of  the  improvement  equally  be- 
tween the  two  half  blocks  would  throw  as  great  a  burden  upon  the  inferior 
half  block  as  upon  the  more  valuable  half,  and  in  some  instances  the  improve- 
ment of  the  street  might  cost  more,  and  the  assessment  levied  upon  the  prop? 
erty  be  greater,  than  the  entire  value  of  the  half  block;  but  by  a  division  and 
apportionment  of  the  expense,  as  contended  for  by  the  plaintiff  in  error,  it 
would  leave  the  burden  upon  the  half  block  on  either  side  of  the  street,  ac- 
cording to  the  value  of  the  lots  and  pieces  of  ground  composing  each  half  block. 
We  therefore  recommend  that  the  court  below  be  directed  to  grant  the  tempo- 
rary restraining  order,  as  prayed  for  by  the  plaintiff  in  error. 

Br  TH£  Court.    It  is  so  ordered;  all  the  justices  concurring. 
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Kebns  V,  Dean.    (No.  8,211.) 
{Supreme  Court  of  California,    December  18, 1888.) 

1.  EviDBNOK— Books  of  Accounts. 

In  ejectment  by  the  grantee  of  the  vendor  to  enforce  a  forfeiture  for  non-payment 
of  the  purchase  price,  the  vendor's  account-book,  containing  a  charge  against  and 
•  credits  in  favor  of  the  vendee,  is  not  admissible  to  prove  that  the  purchase  price  is 
in  part  unpaid;  the  book  not  being  shown  to  be  one  of  original  entries,  and  it  not 
appearing  that  such  entries  were  made  at  the  date  of  the  transactions  recorded,  or 
were  known  by  the  person  making  them  to  be  correct.  Following  Kema  v.  Mc- 
Kean,  18  Pao.  Rep.  122. 

d,  Ejectme5t~Plea.ding— Complaint. 

In  ejectment  for  non-payment  of  the  purohase  price  under  contract  of  sale,  where 
the  complaint  states  facts  constituting  a  cause  of  action,  it  is  not  demurrable  because 
it  also  states  facts  which  give  defendant  an  opportunity  to  redeem,  and  to  avoid 
the  effect  of  a  judgment  of  restitution  by  performing  the  contract. 

S    Same— Statute  of  Limitations. 

Defendant  cannot  object  that  the  amounts  alleged  to  be  due  under  the  contract 
are  barred  by  the  statute;  the  theory  of  the  complaint  being,  not  that  defendant  is 
absolutely  liable  for  such  amounts,  but  that  he  should  be  adjudged  to  have  forfeited 
his  right  to  the  land,  unless  he  pay  such  amounts  within  a  reasonable  time  fixed  by 
the  judgment. 

^  Vendor  and  Vendee— Contract— Rights  of  Vendor— Notice  of  Forfeiture. 

The  contract  provided  that  in  case  of  non-performance  by  the  vendee,  the  vendor 
might  rescind  by  filing  a  notice  of  forfeiture  in  the  county  recorder's  office,  and 
that  thereupon  all  moneyspaid  on  the  contract  should  be  retained  as  compensation 
for  use  of  the  premises.  Heldj  that  no  recovery  could  be  had  for  rents  prior  to  the 
filing  of  such  notice;  the  vendee's  rights  up  to  that  time  being  limited  to  the  for- 
feited payments. 

6.  Limitation  of  Actions— Adverse  Possession— Notice. 

Defendant  having  entered  into  possession  under  contract  with  the  vendor,  his 
holding  cannot  be  adverse  unless  its  hostility  has  been  manifested  by  unequivocal 
acts  brought  expressly,  or  by  legal  implication,  to  the  vendor's  knowledge.^ 

6.  EXBOUTORS  AND  ADMINISTRATORS- CLAIMS  AGAINST  DECEDENT. 

The  vendee  being  dead,  and  no  personal  demand  made  against  his  estate,  it  was 
not  necessary  to  present  the  claim  to  his  administrator. 

7.  Same— Removal  of  Administrator— Rights  of  Successor— Prosecution  of  Ac- 

tions. 

Where  an  administrator  defendant,  pending  his  appeal,  is  removed,  his  successor 
has  the  right  to  prosecute  the  appeal  and  defend  the  action. 

In  bank.  Appeal  from  superior  couri;,  Santa  Cruz  county;  J.  H.  liOGAN, 
Judge. 

Action  to  recover  possession  of  land,  brought  by  Thomas  Kerns,  as  assignee 
of  W.  H.  Patterson,  against  P  F.  Dean,  administrator  of  the  estate  of  A.  P. 
Sanford,  deceased.     Judgment  for  plaintiff,  and  defendant  appeals. 

Garbei'  cfe  Bishop  and  /.  A.  Barnham,  for  appellant.  Chas.  B.  Younger, 
for  respondent. 

MgFabland,  J.  Plaintiff  had  judgment,  and  defendant  appeals  from  the 
judgment  and  from  an  order  denying  a  new  trial.  Many  of  the  facts  and  ques- 
tions involved  in  this  case  are  identical  with  those  which  were  before  this 
court  in  the  cases  Kei-na  v.  McKean,  (No.  8,040,)  65  Cal.  411,  4  Pac.  Kep.  404; 
Kerns  v.  McKean,  (No.  11,207,)  18  Pac.  Rep.  122,  and  Kerns  v.  Dean,  (No. 
8,041,)  6  Pac.  Rep.  t04.  The  most  of  the  facts  are  stated  in  the  opinion  of  the 
court  in  said  case  of  Kerns  v.  McKean,  in  65  Cal.  It  is  sufftcieht  to  say  here 
that  on  October  25, 1867,  W.  H.  Patterson,  being  the  owner  in  fee  of  the  land 
described  in  ttie  complaint,  made  a  written  contract  with  A.  P.  Sanford,  now 
deceased,  by  which  the  latter  agreed  to  pay  the  former  a  certain  sum  of  money, 
— 6500  in  cash,  and  the  balance  in  four  equal  annual  payments,  with  a  stip- 
ulated interest;  and  Patterson  agreed  that  upon  the  payment  of  said  money 

1  In  general,  as  to  what  occupancy  will  confer  title  by  adverse  possession,  see  Boone 
▼.  Hulsey,  (Tex.)  0  8.  W.  Rep.  681,  and  cases  cited;  Grether  v.  Clark,  (Iowa,)  39  N.  W. 
Rep.  655,  and  cases  cited ;  Hockmoth  v.  Bes  Grands  Champ,  (Hich.)  Id.  787,  and  note. 
v.l9p.no.21— 62 
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he  would  convey  the  land  to  Sanford.  By  the  terras  of  the  contract  Sanford 
was  to  have  possession  of  the  land,  and  he  immediately  took  possession  under 
the  contract,  and  he  and  his  administrators  have  been  in  possession  ever 
since.  It  was  provided  that  if  Sanford  failed  to  pay  any  installment  when 
due,  Patterson  might  declare  the  contract  and  all  of  Sanford's  rights  thereun- 
der forfeited  and  ended  by  depositing  a  notice  to  that  effect  in  the  office  of  the 
county  recorder.  It  was  also  provided  that  Sanford  should  pay  all  taxes  on 
the  land,  and  that  upon  a  forfeiture  Patterson  should  retain  all  moneys  that 
should  have  been  paid  by  Sanford  as  compensation  for  use  of  the  premises. 
Patterson  filed  the  notice  of  forfeiture  on  the  18th  day  of  September,  1875; 
and  on  December  13,  1876,  he  conveyed  the  land  to  plaintiff.  Sanford  died 
September  4,  1874.  Dean  was  removed  as  administrator,  and  Edward  White 
was  appointed,  and  substituted  as  appellant,  after  the  appeal  reached  this 
court.  The  complaint  avers  that  Sanford  has  paid,  altogether,  $1,200  on  said 
contract;  that  no  other  amount  has  been  paid  thereon  by  him,  or  by  defend- 
ant, or  any  other  person;  and  that  a  large  sum  remains  unpaid,  amounting, 
as  found  by  the  court,  to  $9,017.90.  This  is  denied  by  the  answer,  in  which 
it  is  averred  that  the  whole  amount  had  been  paid.  The  issue  thus  made  was 
the  principal  matter  of  fact  in  contest.  The  {ilaintiff,  to  maintain  his  side  of 
the  issue,  was  allowed  to  introduce,  over  the  objection  of  defendant,  a  certain 
account-book  of  Patterson,  which  showed  that  Sanford  had  made  three  several 
payments,  amounting  in  all  to  $1,200;  the  purpose  being  to  show  that  no 
more  than  that  sum  had  beeh  paid. 

We  shall  not  here  enter  anew  upon  the  discussion  of  the  question  whether 
the  admission  in  evidence  of  the  account-book  was  a  material  error.  The 
question  was  fully  discussed  in  the  opinion  of  this  court,  delivered  by  Mr. 
Justice  McKiNSTRY  in  Kerns  v,  McKean,  18  Pac.  Rep.  122,  and  the  conclu- 
sion was  there  reached  that  the  admission  of  the  book  was  a  reversible  error. 
And  while  the  ruling  there  may  not  be  absolutely  the  "law  of  the  case"  in 
the  case  at  bar,  still,  as  the  question  there  was  entirely  identical  with  the  one 
presented  here,  we  think  that  it  should  be  taken  as  conclusive  upon  the  point. 
For  this  error,  therefore,  the  judgment  must  be  reversed. 

There  are  some  other  matters  which  should  be  noticed  for  the  benefit  of 
the  court  below  in  the  event  of  another  trial. 

1.  While  the  complaint,  on  the  first  glance,  no  doubt  presents  some  appar- 
ent confusion  of  ideas,  still  we  think  that  the  demurrer  was  properly  over- 
ruled. The  plaintiff  might  have  contented  himself  with  merely  stating  facts 
sufficient  to  constitute  a  cause  of  action  in  ejectment.  In  that  event,  defend- 
ant would  have  been  compelled  to  set  up  the  contract,  if  he  desired  to  claim 
any  equities  under  it.  But  plaintiff  chose  to  state  the  contract  in  bis  com- 
plaint, and  to  there  disclose  the  rights  which  defendant  might  claim  under  it; 
and  as  the  complaint,  we  think,  states  sufficient  facts  to  constitute  a  cause 
of  action  in  ejectment,  it  is  not  demurrable,  because  it  also  states  facts  which 
give  defendant  an  opportunity  to  redeem,  and  to  avoid  the  effect  of  a  judg- 
ment for  restitution,  by  complying  with  the  contract;  and  for  the  same  rea- 
son appellant's  position  that  the  amounts  alleged  to  be  due  on  the  contract 
are  barred  by  limitation  because  they  were  all  due  more  than  four  years  be- 
fore the  commencement  of  the  action,  is  not  tenable.  The  theory  of  the  com- 
plaint is  not  that  plaintiff  is  entitled  to  an  absolute  judgment  for  what  was 
unpaid  on  the  contract,  but  that  he  could  recover  possession  of  the  land  un- 
less the  defendant  paid  the  amount  due  within  a  reasonable  time, — which  is 
fixed  by  the  judgment  at  80  days.  The  defendant's  right  to  redeem  is  not  a 
question  in  the  case,  because  the  plaintiff  concedes  it.  The  question  under 
the  statute  of  limitations  is  whether  or  not  plaintiff's  right  to  recover  the 
land  is  barred.  Neither  do  we  think  that  the  complaint  is  demurrable  on  the 
ground  that  it  contains  separate  causes  of  action  not  separately  stated. 

2.  The  court  should  have  found  more  specifically  as  to  the  seizin  of  plain- 
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tiff,  and  as  to  whether  plaintiff's  right  to  recover  the  land  was  barred  by  the 
statute  of  limitations.  With  respect  to  the  latter  question,  as  Sanford  en- 
tered into  possession  under  the  agreement  with  Patteraon,  such  possession  by 
him  and  his  administrator  could  not  be  adverse,  unless  its  hostility  was  mani- 
fested by  unquestionable  acts  brought  expressly  to  the  knowledge  of  Patter- 
son, or  of  such  a  character  as  to  clearly  cliarge  him  in  law  with  such  knowl- 
edge, {Kerns  v.  McKean,  65  Cal.  411,  4  Pac.  Hep.  404;)  and  there  should  be  a 
specific  finding  upon  this  point.  The  action  having  been  commenced  within 
five  years  after  the  filing  of  the  notice  of  forfeiture,  it  certainly  was  not 
barred,  unless  there  had  been  a  hostile  possession  for  more  than  five  years 
manifested  as  above  indicated. 

8.  As  nothing  was  asked  against  the  estate,  there  was  no  necessity  to  pre- 
sent the  claim  to  the  administrator.     66  Cal.  416,  4  Pac.  Rep.  407. 

4.  We  do  not  think  that  plaintiff  is  entitled,  under  any  circumstances,  to 
recover  rents  for  any  period  prior  to  the  time  of  the  filing  of  the  notice  of 
forfeiture  in  the  office  of  the  county  recorder.  Prior  to  that  act  Patterson's 
right  to  rents  and  profits  was  limited  to  the  payments  which  had  been  made 
on  the  contract. 

6.  White,  as  administrator,  appointed  after  the  removal  of  Dean,  has  the 
right  to  prosecute  tliis  appeal  and  defend  the  action.  The  judgment  and  or- 
der denying  a  new  trial  are  reversed,  and  the  cause  remanded  for  a  new  trial. 

We  concur:   Searls,  C.  J- ;  Sharpstein,  J- ;  Paterson,  J. ;  Thor25ton,  J, 

(77  Cal.  448) 

HiRSCHFELD  V.  Sevier  et  ah    (No.  11,555.) 
(Supreme  Court  of  Calif omia.    December  6, 1888.) 
Vbnub  in  Civil  Gasbs — Chanob  of  Vbnub — ^Denial  of  Motion. 

In  an  action  which  must  be  tried  in  the  county  in  ^hich  defendants  or  some  of 
them  reside,  an  order  denying  a  motion  for  change  of  venue  from  the  county  in 
which  one  of  sixteen  defendants  resides  to  a  county  in  which  others  are  residents 
will  not  be  reviewed. 

In  bank.  Appeal  from  superior  court,  Humboldt  county;  J.  J.  De  Haven, 
Judge. 

In  this  action  of  Hirschfeld  against  Sevier  and  others,  a  motion  for  change  of 
venue  was  denied,  and  defendants  appeal. 

Naphtaly,  Freidenrich  c6  Ackerman,  for  appellants.  IT.  H,  Lowenthal, 
for  respondent. 

Sharpstein,  J.  This  is  an  appeal  from  an  order  denying  a  motion  to  have 
the  place  of  trial  changed  from  Humboldt  county  to  San  Francisco.  The 
action  was  commenced  in  Humboldt  county  against  sixteen  defendants,  twelve 
of  whom  were  residents  of  the  city  and  county  of  San  Francisco,  two  of  New 
York  city,  and  one  of  Humboldt  county.  Four  of  those  residing  in  San  Fran- 
cisco appeared  in  the  action  by  filing  a  demurrer  to  the  complaint,  and  at  the 
same  time  demanded  that  the  place  of  trial  be  changed  from  Humboldt  to  San 
Francisco.  Afterwards,  and  before  the  denial  of  the  motion  to  change  the 
place  of  trial,  Sevier,  the  only  defendant  residing  in  Humboldt  county,  appeared, 
by  filing  a  demurrer  to  the  complaint,  and  at  the  same  time  filed  a  consent  in 
writing  that  the  place  of  trial  be  changed  as  demanded  by  four  of  the  defend- 
ants. It  appears  by  the  record  that  five,  and  five  only,  of  the  defendants,  ap- 
peared in  the  action.  It  does  not  appear  that  a  summons  was  served  on  any 
of  the  defendants.  Upon  the  foregoing  facts,  were  the  appellants  entitled  to 
have  the  place  of  trial  changed  as  by  them  demanded  ?  This  action. belongs  to 
the  class  which  must  be  tried  in  the  county  in  which  the  defendants,  or  some 
of  them,  reside  at  the  commencement  of  the  action.  Code  Civil  Proc.  g  395. 
In  this  case  one  of  the  defendants  (Sevier)  resided  in  the  county  in  which 
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the  action  was  commenced,  viz.,  in  Humboldt  county.  Therefore  the  action 
might  be  tried  in  that  county;  and  since  it  might,  we  cannot  disturb  the 
order  denying  the  motion  to  cb  nge  the  place  of  trial.     Order  affirmed. 

We  concur:   Seabls,  O.  J.;  McFabland,  J.;  Thornton,  J. 
(77  Cal.  449) 

Renton  et  at.  t>.  Monnier.    (No.  11,344.) 
{Suvreme  Vov/rt  of  California,    December  8, 1888.) 

1.'BrINCIPAL  A3TD  AGENT— AUTHORITY  OF  AROHITBOT— NOTICB  TO  AOBNT. 

An  architect,  whose  authority  is  to  see  that  the  building  is  properly  constructed, 
and,  as  the  work  procuresses,  to  sign  certificates  that  it  is  properly  done,  and  to  de- 
cide disputes  as  to  the  drawings  and  specifications,  is  not  authorized  to  receive  no- 
tice of  an  assignment  of  the  payments  accruing  on  the  contract  for  the  erection  of 
the  building,  so  as  to  charge  the  owner  with  nouce  thereof. 

3.  Assignment— Of  Glum— Noticis  to  Debtor— Rights  of  Assignbb. 

Where  the  owner  is  unable  to  read  or  write  English,  and  understands  the  lan> 
guage  imperfectly,  and  testifles  that  he  did  not  understand  the  meaniufi^  of  the 
written  assignment  of  the  payments  exhibited  to  him,  and  so  stated  at  the  time, 
and  requested  that  it  should  be  shown  to  him  again  when  his  clerk  should  be  pres- 
ent, which  was  not  done,  an  Instruction,  in  an  action  by  the  assignee  for  a  payment 
which  had  been  made  to  the  contractor,  that  notice  of  the  assignment,  to  be  effect- 
ual, should  be  sufficient  to  have  put  the  owner  fully  on  his  guard,  and  he  should 
have  understood  it,  is  proper. 

8.  Same— Evidence  of  Assignment— ParOl  to  Explain  Circumstances. 

Evidence  that  the  contractor  was  a  stranger  to  the  assignee ;  that  the  latter  had 
procured  bondsmen  for  him ;  and  did  not  wish  the  money  to  go  into  his  possession; 
that  the  assignment  was  for  security ;  and  that  the  assignee  had  made  an  advance- 
ment which  had  been  repaid,— is  admissible  to  explain  the  written  assignment,  un- 
der Civil  Code  Cal.  §  1647,  allowing  explanation  by  reference  to  the  circumstances 
in  which  a  contract  is  made,  and  also  as  having  some  tendency  to  show  such  confi- 
dence in  the  contractor  that  notice  of  the  assignment  was  not  given  until  the  time 
admitted  by  the  owner. 

4.  Same— Rights  of  Assignee- Notice. 

The  admission  of  a  letter  from  the  assignee  to  the  contractor  as  to  the  disposition 

of  the  moneys  received  by  the  former,  if  erroneous,  is  cured  by  an  instruction  that 

the  assignee's  righc  to  the  payments  is  not  affected  by  any  arrangement  between 

•    the  assignee  and  contractor  in  relation  to  such  disposition  unless  the  owner  were  a 

party  to  it. 

5.  DEPOsiTioN-ADMiBsiBiLiTr— Absence  of  Witness. 

Testimony  that  inquiries  were  made  at  the  former  place  of  business  of  an  alleged 
absent  witness,  and  at  other  places  of  various  people  who  had  known  him,  and  tnat 
they  said  that  they  did  not  know  where  he  was,  but  understood  that  he  was  in  an- 
other state,  is  sufficient  to  admit  his  deposition. 

6.  Appeai/— Review — Objbctions  not  Made  Below. 

Volunteered  testimony  not  objected  to  is  not  ground  for  error. 

Commissioners'  decision.  In  bank.  Appeal  from  superior  court,  city  and 
county  of  San  Francisco;  T.  H.  Reardon,  Judge. 

Action  by  Renton,  Holmes  &  Co.  against  George  Monnier  to  recover  an  in- 
stallment on  a  contract  by  V.  H.  Harding  for  the  erection  of  a  building  for 
defendant,  the  payments  to  be  made  on  which  were  assigned  to  plaintiffs. 
The  letter  of  May  16, 1882,  of  Holmes  tq  Harding  was  as  follows :  "  We  hereby 
agree  that  all  payments  received  by  R.,  H.  &  Co.  on  the  Monnier  contract,  by 
virtue  of  your  assignment  toR.,  H.  &  Co.,  will  be  applied  towards  the  pay- 
ment of  your  bills  on  said  building,  said  bills  to  be  correct,  and  the  payment 
to  be  ordered  in  vtrriting  on  each  bill  by  you  before  payment,  and  that  the  re- 
ceipt by  R.,  H.  &  Co.  of  any  payment  shall  not  affect  any  legal  rights  you  may 
have  against  tlieir  bill  for  lumber,  and  all  money  that  may  be  left  after  pay- 
ing all  legitimate  bills  shall  be  paid  to  you;  all  bills  and  claims  incurred  to 
be  at  reasonable  market  value  and  no  more."  The  following  is  the  third  in- 
struction given  at  plaintiffs'  request:   **  The  rights  of  the  plaintiffs  to  have  the 
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payment  of  $1,000  made  to  them,  provided  the  defendant  had  prior  notice  of 
its  assignment  to  them,  are  not  affected  by  any  agreement  or  arrangement 
between  plaintiffs  and  Harding  as  to  what  should  be  dune  witli  the  money, 
unless  Monnler  were  a  party  to  such  arrangement;  for  defendant  had  nothing 
to  do  with  such  agreement,  and  if  any  such  existed  it  affords  no  defense  to  the 
defendant."  In  relation  to  the  whereabouts  of  Harding,  whose  deposition 
was  admitted,  a  witness  testified  that  he  knew  Harding  for  about  10  months, 
and  had  occasion  to  search  for  him;  tliat  he  knew  Harding  was  to  be  a  wit- 
ness in  this  case;  that  he  made  inquiries  for  the  purpose  of  seeing  whether 
he  was  in  town  or  not;  inquired  at  his  former  place  of  business,  and  of  a  man 
named  "Tom,"  who  knows  him  personally;  that  Tom  gave  him  to  understand 
that  Harding  was  in  New  Mexico  or  Arizona,  but  he  did  not  know  where; 
that  he  had  made  inquiries  in  other  places,  and  no  one  seemed  to  know  any- 
thing about  Harding;  that  he  had  not  been  able  to  find  him;  and  on  cross-ex- 
amination said  that  he  made  the  inquiries  within  the  last  two  or  three  weeks; 
that  lie  inquired  of  the  man  who  keeps  the  saloon  at  Harding's  former  place 
of  business,  and  of  tho^e  who  visited  there,  and  who  had  known  Harding; 
that  Tom  knew  Harding,  but  did  not  know  where  he  was;  that  Jewell,  who 
knew  Harding  two  orthree  years  previously,  said  he  did  not  know  where  he  was 
and  had  not  seen  him,  but  had  heard  that  he  had  gone  away ;  that  witness  made 
inquiries  as  to  Jewell's  information,  but  did  not  follow  it  up  further  than  to 
ask  him  if  he  knew  where  he  was,  and  he  said,  **No," — that  he  had  lieard 
that  he  had  gone  away;  that  witness  did  not  remember  that  he  inquired  of 
anybody  else:  that  he  made  inquiries  of  a  number,  but  could  not  say  anything 
further  in  regard  to  their  names. 

Verdict  and  judgment  for  defendant;  motion  for  new  trial  denied;  and 
plaintiffs  appeal. 

William  H.  H,  Hart  and  William  H.  Fifleld,  for  appellants.  Gordon  & 
Young,  for  respondent. 

Belciter,  C.  C.  It  appears  from  the  record  in  this  case  that  on  the  14th 
day  of  April,  1882,  the"  defendant  entered  into  a  written  contract  with  one 
Valentine  H.  Harding  to  construct  for  him  a  building  on  Howard  street,  in 
the  city  of  San  Francisco,  for  the  sum  of  ^8,957,  to  be  paid  in  installments  as 
the  work  progressed,  and  the  first  payment  of  S1,0U0  to  be  made  when  the 
frame  was  up  to  the  second-story  floor,  including  the  second-story  flf)or  joists 
and  frame  of  sidewalk.  It  was  provided  that  the  building  should  be  con- 
structed "accouling  and  conformable  to  the  drawings  and  specifications  made 
by  William  Mooser,  architect,"  and  "in  a  good,  workman-like,  and  8ul>stan- 
tial  manner,  to  the  satisfaction,  and  under  the  direction,  of  the  said  Williiim 
Mooser,  the  duly-authorized  architect,  to  be  testified  by  a  writing  or  ciTtifi- 
cate"  under  hf^  hand.  The  payments  were  to  be  made  by  defendant  tollaiding, 
his  executors,  administrators,  or  assigns;  "provided,  that  in  each  case  a  cerliil- 
cate  be  obtained  and  signed  by  the  said  William  Mooser,  architect,  that  said 
works  have  been  done  in  the  most  substantial  and  failliful  workman-like  man- 
ner, to  the  approval  and  full  satisfaction  of  said  arcliitect."  On  the  13th  of 
April,  1^82,  Harding  assigned  to  the  plaintiffs  the  several  payments  to  be 
made  to  him  under  the  contract  by  a  written  assignuient,  which  directed  the 
architect  to  deliver  to  plaintiffs  the  certificates,  and  directed  the  defendant  to 
pay  to  plaintiffs  the  several  payments  as  they  should  fall  due.  The  contractor 
commenced  his  work,  and  the  first  payment  of  }t^l,000  became  due  on  the  29th 
of  April,  1882.  On  that  day  the  architect  gave  his  certificate  to  Hardinj?, 
and  the  defendant  paid  him  the  $1,000,  and  subsequently  refused  to  again  pay 
the  money  to  the  plaintiffs.  Tlje  plaintiffs  claimed  that  defendant  had  notice 
of  the  assignment,  and  wrongfully  paid  the  J$1,000  to  Harding,  and  tliey 
brought  this  action  to  recover  the  same.  The  case  was  tried  by  a  jury,  and 
the  verdict  and  judgment  were  in  favor  of  defendant.    The  plaintiff's  moved 
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for  a  new  trial,  which  was  denied,  and  then  appealed  from  the  judgment  and 
order. 

The  principal  question  is,  did  the  defendant  have  notice  of  the  assignment 
before  he  paid  the  money?  If  he  did,  the  plaintiffs  were  entitled  to  recover; 
and  if  not,  they  could  not  maintain  their  action.  It  was  proved  that  notice 
of  the  assignment  was  given  to  the  architect  on  or  about  the  21st  of  April; 
and  it  is  claimed  for  the  appellants  that  this  was  constructive  notice  to  the 
defendant,  and  conclusively  settled  the  question.  Whether  this  claim  is  well 
founded  or  not,  depends  upon  the  extent  and  character  of  the  architect's 
agency.  The  rule  is  well  settled  "that  notice  to  an  agent  of  facts  arising 
from,  or  connected  with,  the  subject-matter  of  the  agency  is  constructive  no- 
tice to  the  principal,  when  the  notice  comes  to  the  agent  while  he  is  concerned 
for  the  principal,  and  in  the  course  of  the  very  transaction."  Bierce  v.  Hotel 
Co,,  31  Cal.  165.  But  notice  to  an  agent  of  facts  not  arising  from,  or  con- 
nected with,  the  subject-matter  of  his  agency  is  not  notice  to  the  principal, 
unless  actually  communicated  to  him.  Agencies  are  general  or  special;  and 
an  agent  has  such  authority  as  the  principal  actually  or  ostensibly  confers 
upon  him.  Civil  Code,  §  2315.  In  this  case  it  is  nOt  claimed  that  the  archi- 
tect had  any  other  authority  than  tliat  expressly  conferred  upon  him  by  the 
written  contract  for  the  construction  of  the  building.  That  authority  was: 
First.  To  see  that  the  building  was  constructed  according  to  the  drawings 
and  specifications,  in  a  good,  work  hi  an -like,  and  substantial  manner,  and  to 
testify  in  writing  to  that  effect.  Second.  As  the  work  progressed,  and  the 
payments  became  due,  to  sign  and  issue  certificates  that  the  work  had  been 
done  in  the  most  substantial  and  faithful  work  man -like  manner,  to  his  ap- 
proval and  full  satisfaction.  Third.  To  decide  any  dispute  which  might  arise 
respecting  the  true  construction  or  meaning  of  the  drawings  or  specifications. 
The  foregoing  are  all  the  powers  delegated  to  the  architect,  and  as  to  these 
powers  the  plaintiffs  were  fully  advised.  The  defendant  reserved  to  himself 
the  duty  of  making  the  payments;  and  it  was  a  matter  that  in  no  way  con- 
cerned the  architect  when  or  to  whom  the  payments  should  be  made.  This 
being  so,  we  are  unable  to  see  how  it  can  be  said  that  the  assignment  was  a 
fact  "arising  from  or  connected  with  the  subject-matter  of  the  agency;"  and 
in  our  opinion  the  instruction  requested  by  the  defendant  upon  this  subject 
stated  the  law  correctly,  and  was  properly  given  to  the  jury. 

It  was  claimed  by  the  plaintiffs  at  the  trial  that  defendant  had  actual  notice 
of  the  assignment  before  he  paid  the  money;  and  in  support  of  this  claim  one 
Bibb  was  called  as  a  witness,  and  testified  that  he  was  the  agent  of  plaintiffs, 
and  that  on  the  25th  of  April  he  went  to  the  defendant's  saloon  and  exhibited 
and  read  to  him  the  written  assignment.  On  the  other  hand,  it  was  claimed 
by  defendant  that  no  notice  of  the  assignment  was  given  or  attempted  to  be 
given  to  him  until  the  1st  day  of  May;  and  in  support  of  this  claim  defendant 
was  called  as  a  witness,  and  testified  that  at  the  time  he  paid  the  money  to 
Harding  neither  Bibb  nor  any  one  else  had  informed  him  that  the  payments 
had  been  assigned,  and  that  Bibb  did  not  call  upon  him  and  exhibit  the  writ- 
ten assignment  until  the  1st  day  of  May;  that  when  Bibb  called  he  exhibited 
a  paper  and  asked  witness  to  sign  it,  and  he  declined  to  do  so;  that  he  was  a 
Frenchman,  and  did  not  read  or  write  English,  or  understand  what  the  paper 
meant,  and  so  informed  Bibb  at  the  time;  that  he  asked  Bibb  to  come  back 
when  his  clerk  was  in,  and  Bibb  then  went  away.  At  the  conclusion  of  the 
testimony,  the  court,  at  the  request  of  plaintiffs,  instructed  the  jury  that  if 
the  defendant  had  notice  of  the  assignment  to  plaintiffs  before  or  at  the  time 
he  paid  the  $1,000  to  Harding,  then  tlie  verdict  should  be  in  their  favor;  and 
that  a  verbal  notice  of  the  assignment  was  all  the  law  required.  Afterwards, 
an  instruction  reading  as  follows  was  given  for  defendant:  "The  defendant 
in  this  action  is  not  liable  to  plaintiffs,  if  you  find  from  the  evidence  that,  at 
the  time  he  paid  the  said  sum  of  $1,000,  involved  in  this  action,  to  Valentine 
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H.  Harding,  he  had  no  noticia  that  said  Harding  had  assigned  such  payment 
to  the  plaintjfifs;  and  notice  given,  in  order  to  be  effectual,  should  be  sufficient, 
precise,  and  complete  enough  to  piit  the  defendant  fully  on  his  guard  as  to  the 
fact  of  such  assignment,  and  he  should  have  understood  it."  It  is  argued  for 
appellants  that  the  last  part  of  this  instruction  was  misleading  and  erroneous, 
because  it,  in  effect,  told  the  jury  that  notice  of  the  assignment  would  be  in- 
effectual unless  the  defendant  understood  it,  and  it  was  sulBcient  to  put  him 
fully  on  his  guard;  thereby  withdrawing  from  the  jury  the  full  consideration 
of  the  evidence  upon  the  issues  on  which  they  were  to  pass.  And  in  support 
of  this  position  counsel  cite  Perkins  v.  Eckertt  55  Cal.  404.  But  it  should  be 
observed  that  each  party  to  a  lawsuit  is  entitled  to  have  the  law  given  to  the 
jury  which  is  applicable  to  his  theory  of  the  case,  and  the  testimony  of  his 
own  witnesses.  The  court  acted  upon  this  rule,  and  gave  to  the  jury  all  of 
the  instructions  asked  by  the  plaintiffs.  The  defendant's  theory  was  that  no 
notice  of  the  assignment  was  given,  or  attempted  to  be  given,  to  him  until 
after  he  paid  the  money  to  Harding;  and,  there  being  a  sharp  conflict  of  the  evi- 
dence upon  this  question,  that  if  notice  was  given  it  was  Ineffectual,  because 
he  did  not  understand  it  or  know  what  it  meant.  Kow,  whether  notice  was 
given  or  not,  and,  if  given,  whether  defendant  understood  it,  and  it  was  suf- 
ficient to  put  him  on  his  guard,  or,  in  the  language  of  the  Code,  to  put  a  prudent 
man  upon  inquiry,  (Civil  Code,  §  19,)  were  questions  of  fact  for  the  jury,  and 
the  instruction  was  evidently  given  to  meet  the  defendant's  theory  of  the  case. 
Possibly,  the  part  of  the  instruction  complained  of  might  have  been  more 
happily  written;  but  the  question  is,  was  it  applicable  to  the  facts  proved  by 
defendant,  and  did  it  state  correct  propositions  of  law?  Suppose, a  similar 
notice  should  be  given  to  one  who  neither  reads,  writes,  speaks,  nor  under- 
stands the  English  language,  would  the  notice  be  effectual,  and  an  instruction 
like  that  given  heie  be  erroneous  ?  Evidently  not.  And  yet  we  fail  to  see  how 
the  fact  that  defendant  understood  and  spoke  the  English  language  to  a  limited 
extent  can  make  any  difference.  If  he  did  not  understand  what  was  read  or 
said  to  him  by  the  plaintiff's  agent,  and  so  informed  the  agent  at  the  time,  then 
the  latter  should  have  left  with  him  a  copy  of  the  assignment,  or  should  have 
returned  for  further  explanation  when  the  defendant's  clerk  was  in.  The 
case  of  Perkins  v.  Bokertt  supra,  is  not  in  point.  In  that  case,  the  question 
was  whether  a  bill  of  sale  was  an  absolute  one,  or  was  given  as  security,  and 
an  instruction  was  given  which,  in  effect,  told  the  jury  that  If  plaintiffs  un- 
derstood it  to  be  taken  as  security,  and  the  defendants  did  not  so  understand 
It,  they  must  find  it  to  be  an  absolute  sale.  The  instruction  was  held  by  this 
court  to  be  erroneous,  because  it  "withdrew  from  the  jury  the  full  considera- 
tion of  the  evidence  upon  the  issue  on  which  they  were  to  pass. "  In  our  opin- 
ion, under  all  the  circumstances  shown,  the  instruction  stated  the  law  cor- 
rectly, and  was  properly  given  to  the  jury. 

When  C.  S.  Holmes,  one  of  the  plaintiffs,  was  upon  the  witness-stand, 
counsel  for  defendant  asked  him,  "  What  was  the  object  and  purpose  of  this 
assignment  to  you?"  The  question  was  objected  to  on  the  ground  that  It  was 
immaterial  and  irrelevant,  and  that  the  terms  of  a  written  instrument  could 
not  be  varied  by  parol  testimony.  Counsel  for  defendant  replied  that  they  did 
not  wish  to  vary  the  terms  of  the  instrument,  but  to  show  all  the  Ifacts  and 
circumstances  surrounding  the  transaction.  The  court  then  overruled  the  ob- 
jection, and  the  witness  answered  that  the  contractor  was  a  stranger  to  him, 
and  he  had  procured  bondsmen  for  him,  and  did  not  want  the  money  to  go  into 
his  hands;  that  the  assignment  was  made  to  secure  his  firm  as  against  the 
bond  and  everything  pertaining  to  the  construction  of  the  buildln'g.  And  he 
added  that  his  firm  advanced  to  Harding  $165  before  he  received  payment  of 
the  $1,000,  and  that  Harding  repaid  the  money  on  the  2d  of  May.  We  see  no 
error  in  the  ruling.  A  contract  maybe  explained  by  reference  to  the  circum- 
stances under  which  it  was  made,  (Civil  Code,  §  1647,)  and  the  testimony 
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had  some  tendency  to  show  that  plaintiffs  had  such  confidence  in  Harding  that 
they  may  not  have  attempted  to  give  notice  of  the  assignment  to  defendant 
until  the  time  named  by  him. 

There  is  nothing  in  the  next  point  made,  that  the  court  erred  in  permitting 
defendant's  counsel  to  show  that  Harding  borrowed  money  from  the  plaintiffs 
and  repaid  it.  Holmes  testified  to  the  borrowing  and  repayment  of  the  money 
without  being  asked  to  do  so,  and  without  objeetion  from  wther  side.  If  it 
was  error  to  admit  in  evidence  the  letter  written  by  Holmes  to  Harding  on  the 
16th  of  May.  1882,  in  reference  to  the  disposition  of  all  moneys  which  mi^ht 
come  into  plaintiffs'  hands  under  the  assignment,  the  error  was  cured  by  in- 
struction No.  3,  which  was  given  to  the  jury  at  the  request  of  the  plaintiffs. 

The  last  point  made  by  appellants  is  that  the  court  erred  in  allowing  coun- 
sel for  defendant  to  read  in  evidence  the  deposition  of  Valentine  H.  Harding, 
because  there  was  no  sutficient  showing  that  he  was  out  of  the  jurisdiction  of 
the  court.  The  showing  that  Harding  was  out  of  the  state  probably  might 
have  been  made  somewhat  fuller  and  more  conclusive,  but  we  think  it  sutli- 
cient  to  admit  his  deposition. 

After  carefully  going  over  the  whole  record  we  find  nothing  calling  for  a 
reversal  of  the  judgment,  and  therefore  advise  that  the  judgmeJit  and  order 
denying  a  new  trial  be  affirmed. 

We  concur:   Foote,  C.;  Hatnk,  C. 

Pes  Curiam.  For  the  reasons  given  in  the  foregoing  opinion  the  Judgment 
and  order  denying  a  new  trial  are  affirmed. 


(77  Cal.  440) 

Smith  t?.  Millard.    (No.  12,700.) 
(Supreme  Court  of  California.    December  8,  1838.) 
Partnership— Sale  of  Partnership  Interest— Assumption  op  Firm  Contracts. 

PiaintifF  sold  his  interest  in  afLrm  to  his  partners;  they,  as  part  consideration, 
agreeing  to  do  certain  printing  for  him.  Afterwards  a  new  company  was  formed 
between  the  remaining  partners  and  defendant.  The  written  agreement  did  not 
assume  the  obligations  of  the  old  firm.  One  of  the  old  partners  thought  the  new 
company  liable  for  them.  The  other  testified  that  he,  and  not  the  new  company, 
was  to  be  responsible. for  the  printing,  and  that  he  made  an  agreement  witn  the 
company  for  its  performance;  but  it  was  repudiated  by  plaintiif,  who  wanted  it  ex- 
ecuted by  the  old  firm.  When  this  partner  retired,  the  others  assumed  the  obliga- 
tions of  the  company,  releasing  him,  and  on  defendant's  purchase  of  the  interest  of 
the  other  partner  he  assumed  "all  the  obligations  of  the  firm  contracted  since  they 
became  partners. "  Held,  that  defendant  had  not  assumed  the  contract  with  plain- 
tiff. 

Commissioners^  decision.  In  bank«  Appeal  from  superior  court,  Los  An- 
geles county;  H.  K.  S.  O'Melveny,  Judge. 

Action  by  Smith  against  Millard.  Defendant  appeals  from  a  judgment  for 
plaintifif. 

C.  M,  Stephens,  Liicien  Shaw,  and  James  M,  Damron,  for  appellant. 
ChoM.  L,  Batchelder,  for  respondent 

Hayne,  C.  The  material  issue  in  this  case  was  whether  the  defendant, 
Millard,  w'ho  was  an  incoming  partner,  assumed  certain  obligations  of  the  old 
firm.  The  court  below  found  that  be  did,  but  we  think  that  this  finding  is 
not  sustained  by  tbe  evidence. 

The  plaintiff.  Smith,  who  was  a  member  of  a  partnership  known  as  the  "Ex- 
press Printing  Company,"  sold  out  his  interest  to  Bynon  and  Morrill,  who  con- 
tinued the  blisiness  for  a  short  time  under  the  old  name.  Part  of  the  consid- 
eration for  this  sale  was  a  contract  by  Bynon  and  Morrill  to  do  ;$500  worth  of 
printing  for  Smith.  This  contract  is  one  of  the  obligations  which  it  is  claimed 
was  assumed  by  the  defendant,  Millard;  the  other  being  a  note  of  Bynon  and 
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Morrill  to  a  Los  Angeles  bank.  Millard  had  nothing  to  do  with  this  transac- 
tion. There  is  some  testimony  by  the  plaintiff  indicating  that  he  thought 
that  defendant's  knowledge  of  the  conditions  of  the  transfer,  and  his  subse- 
quent connection  with  ihe  firm,  rendered  him  liable.  But  it  is  clear  that  this 
transaction  was  between  the  plaintiff,  on  the  one  part,  and  Bynon  and  Mor- 
rill, on  the  other,  and  that  the  defendant  had  nothing  to  do  with  it.  A  short 
time  after  Smith's  transfer  of  Interest,  a  new  firm  was  fortned  under  the  name 
of  the  "Pacific  Publishing  Company,"  consisting  of  Bynon  and  Morrill,  and 
the  defendant,  Millard.  The  agreement  by  which  this  copartnership  was 
formed  was  in  writing.  It  contains  nothing  whateverto  indicate  that  Millard 
assumed  the  obligations  of  the  old  firm.  Some  of  the  partners  were  evidently 
under  the  impression  that  this  contract  made  the  new  firm  liable  for  the  old 
debts.  Thus,  Bynon  says:  "The  contract  of  copartnership  by  the  new  firm 
of  Millard,  Morrill,  and  myself  contained  a  paragraph  in  regard  to  the  pay- 
ment of  these  obligations.  The  intention,  so  far  as  I  was  concerned,  was 
that  we  jointly  assumed  all  the  liabilities."  And  this  idea  explains  some  gen- 
eral statements  of  this  and  other  witnesses  for  the  plaintiff  U)  the  effect  that 
Millard  "assumed  the  payment"  of  the  old  debts.  They  were  simply  mis- 
taken as  to  the  legal  effect  of  the  agreement.  There  are  no  facts  supporting 
sucli  an  idea.  On  the  contrary,  according  to  Morrilfs  own  testimony,  it  was 
expressly  agreed  that  he  himself,  and  not  the  new  firm,  should  become  re- 
sponsible for  the  performance  of  the  printing  contract.  The  following  is  his 
account  of  what  occurred  when  the  plaintiff  came  to  the  ofiice  to  get  the  new 
firm  to  assume  the  obligation  in  question:  "Mr.  Millard  said  he  was  not  ready 
to  sign  an  affreement  to  do  that  printing  by  our  of&ce.  for  the  reason  that  he 
did  not  understand  how  our  oflSce  ,was  to  receive  any  remuneration  for  it, — 
any  pay.  *  *  *  Mr.  Bynon  and  I  explained  to  him  that  I  was  to  pay  the 
Pacific  Publishing  Company  for  doing  that  printing.  It  was  to  be  paid  out 
of  money  which  I  was  to  receive  out  of  the  directory  and  pamphlets  which 
were  then  being  printed  botli  for  San  Bernardino  city  and  county.  Mr.  Millard 
said  that  was  all  right,  but  he  wanted  something  to  show  for  it.  It  was  con- 
siderable work, — $500  worth.  He  thought  thnt  it  ought  to  be  secured  in  some 
way.  We  mad^  the  arrangement  there  that  1  should  secure  the  Pacific  Pub- 
lishing Company  for  the  payment  of  that  work,  $500,  and  upon  my  making 
that  agreement  they  agreed  to  sign  the  paper."  But  it  seems  that  the  plain- 
tiff repudiated  this  proposed  arrangement,  for  Morrill  goes  on  to  say:  "  But 
Mr.  Smith  said  he  had  nothing  to  do  with  the  Pacific  Publishing  Company. 
The  agreement  was  by  Bynon  and  I  to  have  that  printing  done  for  him,  and 
he  wanted  us  to  execute  the  agreement  as  the  Express  Printing  Company. 
We  did  so."  So  far,  therefore,  there  is  nothing  to  show  any  assumption  by 
Millard  of  the  debts  of  the  Express  Printing  Company.  About  a  month  aft^r 
the  formation  of  the  Pacific  Publishing  Company,  Morrill  transferred  his  in- 
terest in  it  to  Bynon  and  Millard.  On  this  occasion  it  appears  that  Bynon 
and  Millard  assumed  the  obligations  of  the  Pacific  Publishing  Company,  for 
Morrill  says:  "The  substance  of  the  conversation  was  *  *  *  that  I  should 
step  out,  and  be  released  and  relieved  from  all  obligations  and  contracts." 
This  must  be  taken  to  mean  that  he  was  to  be  released  from  the  obligations 
and  contracts  of  the  firm  from  which  he  was  retiring,  viz..  the  Pacific  Pub- 
lishing Company,  and,  as  we  have  shown,  the  obligations  sued  on  were  not  of 
this  company,  but  of  the  Express  Printing  Company.  But  the  idea  that  the 
Pacific  Publishing  Company  had  in  some  way  or  other  become  liable  for  the 
old  debts  seems  to  have  taken  hold  of  the  minds  of  some  of  these  parties,  and 
they  state  their  conclusions  as  to  it  in  several  places.  As  above  shown,  how- 
ever, this  idea  was  amlstal^en  one.  There  were  no  facts  to  support  it  on  the 
former  occasion,  and  there  are  none  on  this.  Morrill  himself  says:  "At  that 
time  there  was  nothing  said,  that  I  know  of,  about  Bynon  and  Millard  doing 
the  five  hundred  dollai-s'  worth  of  printing."     There  was  nothing,  tlierefore, 
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upon  this  occasion,  which  showed  an  assumption  by  Millard  of  the  old  debts. 
Some  time  after  this,  Bynon  sold  out  to  Millard,  who  thus  became  the  only 
one  remaining  in  the  business.  There  was  no  testimony  which  tended  to 
show  an  assumption  by  Millard  of  the  debts  in  question  at  the  time  of  this 
transfer.  The  written  agreement  of  dissolution  provides  that  "all  the  obli- 
gations of  the  lirm,  except  those  specified  above,  contracted  by  said  Millard 
and  Bynon  since  they  became  partners,  are  assumed  by  said  Millard,  includ- 
ing a  $500  note  by  the  firm  to  himself."  But,  as  we  have  shown,  the  obliga- 
tions in  question  were  of  the  Express  Printing  Company,  and  not  "of  the  firm  " 
referred  to  in  this  agreement,  which  was  the  Pacific  Publishing  Company. 
Moreover,  they  were  not  "contracted  by  said  Millard  and  Bynon  since  they 
became  partners."  There  was,  therefore,  nothing  in  the  evidence  which 
showed  an  assumption  by  Millard  of  the  debts  in  question.  The  fact  that  he 
went  to  the  bank,  and  offered  to  have  the  Pacific  Publishing  Company  assume 
the  not«  held  by  the  bank,  certainly  gives  color  to  the  theory  of  the  plaintiff. 
But  the  proposition  was  rejected  by  the  bank,  which  wanted  his  individual 
signature,  which  he  declined  to  give.  And  his  going  at  all  is,  we  think,  sat- 
isfactorily explained  by  him  in  his  testimony,  to  the  effect  that  he  then  sup- 
posed his  partners  to  be  solvent,  and  that  he  was  willing  to  have  the  new  firm 
sign  as  security  for  them,  but  that  when  he  found  they  were  not  solvent  he 
declined  to  do  anything.  The  specifications  in  the  st^itement  are  sufficient  to 
raise  the  question.  We  therefore  advise  that  the  judgment  and  order  appealed 
from  be  reversed,  and  the  cause  remanded  for  a  new  trial. 

We  concur:    Belcher,  C.  C;  Foote,  C- 

Per  Curtam.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment and  order  appealed  from  are  reversed,  and  the  cause  remanded  for  a  new 
trial. 


(77  Cal.  434) 

Vann  v.  MoCreart.    (No.  11,686.) 
(Supreme  Court  of  California.    December  8, 1888.) 

1.  Malicious  Prosecution— Advice  op  Counsel— Evidence. 

Defendant,  in  an  action  for  mallciouB  prosecution,  relied  on  the  advice  of  counsel. 
The  district  attorney  testified  that  he  told  defendant  that  he  did  not  think  he  could 
convict,  and  that  he  had  not  a  very  good  case.  Another  witness  said  to  defendant 
that  he  could  not  do  anything  with  plaintiff,  to  which  defendant  replied  that  plain- 
tiff  had  taken  sides  against  him,  and  that  he  would  **set  him  up  for  his  meanness." 
Though  defendant  testified  that  other  lawvers  whom  he  consulted  advised  him  that 
he  could  maintain  the  prosecution,  none  of  them  were  produced  as  witnesses.  Held 
sufficient  to  sustain  a  verdict  for  plaintiff. 

^.  Trial— Instructions— Pbovince  of  Jury. 

The  couru  charged  that  if,  when  defendant  made  the  complaint,  he  knew  certain 
facts,  and  also  knew  that  plaintiff  had  nothing  to  do  with  taking  the  sheep,  except 
"to  separate  them  from  the  others  in  the  corral,  as  testified  by  the  witnesses,  [nam- 
ing them,]  there  was  no  probable  cause.''  Held,  that  the  words  "as  testified  by 
the  witnesses ''referred  only  to  the  separation  to  which  all  the  witnesses  named 
had  testified,  and,  there  being  no  conflict  as  to  this  matter,  the  court  did  not  invade 
the  province  of  the  jury. 

Commissioners*  decision.     Department    I.    Appeal  from  superior  court. 
Lake  county;  Rodney  J.  Hudson,  Judge. 
/.  A,  Cooper,  for  appellant.     E.  W,  Britt  and  R,  W,  Crump,  for  respondent. 

Hayne,  C.  Action  for  malicious  prosecution;  verdict  for  plaintiff;  de- 
fendant appeals. 

1.  It  is  contended  that  the  verdict  is  not  sustained  by  the  evidence,  in  this: 
that  the  evidence  shows  that  the  defendant  relied  upon  the  advice  of  counsel. 
But  in  view  of  the  testimony,  the  jury  may  well  have  concluded  that  the  de- 
fendant did  not  believe  that  the  plaintiff  was  guilty  of  the  crime  with  which 
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he  was  charged.  Mr.  Crawfold,  who  was  the  district  attorney,  testified  that 
he  said  to  the  defendant,  when  be  came  to  him  to  start  the  prosecution:  **I 
did  not  think  he  could  convict  under  the  testimony.  I  gave  him  reasons  for 
it.  *  *  *  I  told  him  ray  opinion  was  that  he  had  not  a  very  good  case. 
He  then  remarked  that  he  wanted  the  case  prosecuted.  *  *  *  i  don't 
think  I  told  him  it  constituted  grand  larceny.  I  wrote  the  complaint  as  dis- 
trict attorney  because  I  understood  and  thought  the  facts  were  sufficient  to 
demand  an  investigation.  *  «  *  j  wrote  out  the  complaint  because  there 
might  be  additional  facts  in  the  case  obtained  by  investigation.*'  Another 
witness — the  constable  who  arrested  the  plaintiff — testified  to  the  following 
conversation  with  the  defendant:  ''I  suid:  < I  don't  think  you  can  do  any- 
thing with  George.'  *  Well,*  Jie  says,  *  George  took  sides  against  me  in  regard 
to  a  woman  scrape.  I  am  going  to  set  him  up  for  some  of  his  meanness,  any- 
how.' "  It  is  true  the  defendant  testifies  that  he  consulted  other  lawyers  be- 
sides the  district  attorney,  and  that  they  advised  him  that  the  prosecution  could 
be  maintained.  But  he  did  not  produce  such  lawyers" as  witnesses,  and  this 
is  a  somewhat  suspicious  circumstance.  We  think  the  evidence  is  sufficient 
to  sustain  the  verdict. 

2.  It  is  argued  that  the  court  invaded  the  province  of  the  jury  in  giving 
the  following  instruction:  "If  the  jury  find  from  the  evidence  that  McCreary 
did  not  sell  the  eighteen  sheep  to  McMath,  but  that  before  he  made  the  com- 
plaint against  Yann  knew' that  McMath  had  taken  them  and  had  left  money 
with  Scudmore,  Eeynolds  &  Ck>.,  at  Upper  Lake,  to  pay  for  them,  and  that 
Yann  had  nothing  to  do  wiih  the  taking  of  said  sheep,  except  *  pull  them  out,* 
or  separate  them  from  other  sheep  in  the  corral,  as  testified  to  by  the  witnesses 
G.  W.  Yann,  E.  P.  Yann,  G.  McMath,  Jr.,  and  John  Donaldson,  then  I  charge 
you  thpt  there  was  no  probable  cause,"  etc.  The  argument  is  that  all  of  these 
witnesses  did  not  testify  to  all  the  facts  enumerated  in  the  above  instruction. 
But  as  we  construe  the  instruction  the.  words  "as  testified  to  by  the  witnesses 
G.  W.  Yann,  E.  P.  Yann,  0.  McMath,  Jr.,  and  John  Donaldson"  refer  only 
to  what  immediately  precedes,  viz.,  the  pulling  out  or  separation  of  the  sheep, 
and  informed  the  jury  that  if  the  defendant 'knew  that  the  plaintiff  had  noth- 
ing to  do  with  the  taking  of  the  sheep,  except  to  pull  them  out  of  the  corral, 
or  to  separate  them,  under  the  circumstance  detailed  by  the  witnesses  men- 
tioned, there  was  no  probable  cause  for  the  prosecution.  These  witnesses  (in- 
cluding Donaldson)  all  testified  to  the  circumstances  of  the  pulling  out  or  sepa- 
ration, and  there  was  no  conflict  concerning  the  matter.  We  think  the  de- 
fendant is  hypercritical  in  his  view  of  the  import  of  the  language;  that  when 
properly  construed  the  instruction  was  correct;  and  that  the  jury  were  not 
misled  by  it.  The  jury  were  sufficiently  instructed  that  they  were  the  exclu- 
sive judges  of  the  facts.  But  if  they  had  not  been,  there  being  no  conflict  in 
the  evidence  as  to  the  circumstances  of  the  pulling  out  or  separation  of  the 
sheep,  it  would  have  been  a  harmless  omission.  The  other  matters  do  not  re- 
quire special  notice.  We  therefore  advise  that  the  judgment  and  order  deny- 
ing a  new  trial  be  affirmed. 

We  concur:    Belcher,  C.  C.  ;  Foote,  C. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion. the  judg- 
ment and  order  are  affirmed. 

Cn  Cal.  518)  

San  Benito  County  ©.  SoumERN  Pao.  R.  Co.    (No,  11,201.) 
(Supreme  Court  of  California,    December  18, 1888.) 

CONSTITUTIONAli  LaW— TAXATION  OP  FRANCHISE  GRANTED  BY  tlNITED  STATES. 

An  ordinance  requiring  the  Southern  Pacific  Railroad  Company  to  take  out  a 
license  in  order  to  continue  its  husiness  in  a  county  of  carrying  persons  or  freight 
for  hire  hy  means  of  railroad  oars  is  void  as  a  tax  upon  the  use  of  a  franchise 
granted  by  the  United  States. 


Digitized  by 


Google 


828  PACTFIC  REPORTER.  .[(^L 

In  bank.  Appeal  from  superior  court,  San  Benito  county;  Jabies  F. 
Breen,  Judge. 

N  C.  Briggs^  J,  B.  Lamar,  Walter  A,  Lamar,  and  /.  E»  Fouldn,  for  ap- 
pellant. N.  A,  Hawkins,  Dist.  Atty.,  and  B.  B.  McCroskey,  {MoCroskey  d- 
Hunder,  of  counsel,)  for  respondent. 

Paterson,  J.  In  view  of  the  decisions  of  the  supreme  court  of  the  United 
States  in  the  cases  of  State  v.  Railroad  Co,,  and  Same  v.  Railroad  Co,,  ren- 
dered April  30, 1888,  (8  Sup.  Ct.  Rep.  1073,)  it  would  seem  useless  to  follow  in 
this  case  tlie  decisions  of  this  court  in  Railroad  Co.  v.  State  Board  of  Equal- 
ization,  60  Cal.  35;  Los  Angeles  v.  Railroad  Co,,  61  Cal.  59,  and  Santa  Clara 
Co.  V.  Railroad  Co.,  66  Cal.  642,  6  Pac.  Rep.  744,  for  it  Is  quite  clear,  we 
think,  that  the  supreme  court  of  the  United  States  would  hold,  in  a  proper 
case,  the  ordinance  before  us  herein,  requiring  the  defendant  to  take  out  and 
pay  for  a  license  to  continue  its  business  of  carrying  persons  or  freight  for 
hire  by  means  of  railroad  cars  in  the  county  of  San  Benito,  to  be  void;  and  of 
course  we  ought  always  to  follow  the  rule  of  law  laid  down  by  that  court, 
when  our  judgment,  as  in  the  case  at  bar,  may  be  examined  by  it  on  writ  of 
ersor.  Belcher  v.  Chambers,  53  Cal.  643.  In  the  case  referred  to  (State  v. 
Railroad  Co.^  supra,)  it  was  held  that  the  defendant  theuein,  (defendant 
herein,)  having  been  invested  with  certain  franchises  derived  from  the  gov- 
ernment of  the  United  States  In  connection  with  other  railroad  corporations, 
by  certain  acts  of  congress,  and  liaving  accepted  all  the  terms  and  conditions 
of  each  of  said  acts,  and  fully  complied  therewith,  *'the  state  of  California 
can  neither  take  them  away  nor  destroy  nor  abridge  them  nor  cripple  them  by 
onerous  burdens."  The  court,  in  that  case,  further  said:  "It  may  undoubt- 
edly tax  outside,  visible  property  of  the  company  situated  within  the  state. 
That  is  a  different  thing.  But  may  it  tax  franchises  which  are  the  grant  of 
the  United  States?  In  our  judgment  it  cannot.  *  *  *  No  pri vate  per- 
son can  establish  a  public  highway,  or  a  public  ferry  or  railroad,  or  charge 
tolls  for  the  use  of  the  same,  without  authoiity  from  the  legislature,  direct  or 
derived.  These  are  franchises.  *  *  »  Corporate  capacity  is  a  franchise. 
*  *  *  How  can  it  be  possible  that  a  franchise  granted  by  congress  can  be 
subject  to  taxation  by  a  state  without  the  consent  of  congress?  Taxation  is 
a  burden,  and  may  be  laid  so  heavily  as  to  destroy  the  thing  taxed,  or  render 
it  valueless.  As  Chief  Justice  Marshall  said,  in  MeCtUloch  v.  Maryland, 
4  Wheat.  316:  *  The  power  to  tax  involves  the  power  to  destroy.*  Recollect- 
ing the  fundamental  principle  that  the  constitution,  laws,  and  treaties  of  the 
United  States  are  the  supreme  law  of  the  land,  it  seems  to  us  almost  absurd 
to  contend  that  a  power  given  to  a  person  or  corporation  by  the  United  States 
may  be  subjected  to  taxation  by  a  state.  The  power  conferred  emanates  from, 
and  is  a  portion  of,  tlie  power  of  the  government  that  confers  it.  To  tax  it  is 
not  only  derogatory  to  the  dignity,  but  subversive  of  the  powers,  of  the  gov- 
ernment, and  repugnant  to  its  paramount  sovereignty.  It  is  unnecessary  to 
cite  cases  on  this  subject.  The  principles  laid  down  by  this  court  in  McCxd- 
loch  V.  Maryland,  supra,  and  Osbom  v.  Bank,  9  Wheat.  817,  and  Brown  v. 
Maryland,  12  Wheat.  436,  and  in  numerous  cases  since,  which  have  followed 
in  their  lead,  abundantly  sustain  the  views  we  have  expressed.  It  may  be 
added  that  these  views  are  not  in  conflict  with  the  decisions  of  this  court  in 
Thomson  v.  Railroad  Co,,  9  Wall.  579,  and  Railroad  Co,  v.  Peniston,  18 
Wall.  5.  As  explained  in  the  opinion  of  the  court  in  the  latter  case,  the  tax 
there  was  upon  the  property  of  the  company,  and  not  upon  it  franchises  or 
operations.  Id.  25,  37.  Taxation  of  a  corporate  franchise,  merely  as  such, 
unless  pursuant  to  stipulation  in  the  original  charter  of  the  company,  is  the 
exercise  of  an  authority  somewhat  arbitrary  in  its  character.  It  has  no  limi- 
tation but  the  discretion  of  the  taxing  power.  ♦  *  *  It  only  remains  to 
consider  whether  the  Southern  Pacific  Railroad  Company  as  well  as  the  Cea- 
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tral  Pacific  was  invested  with  any  franchise  derived  from  the  government  of 
the  United  States.  Of  this,  we  think  there  can  be  no  question.  *  *  *  It 
follows  that  in  each  one  of  the  cases  now  before  us  the  assessment  made  by 
the  state  board  of  equalization  comprised  tlie  value  of  franchises  or  property 
which  the  looard  wtis  prohibited  by  the  constittition  of  the  state  from  includ- 
ing therein,  and  that  these  values  are  so  blended  with  the  other  items  of  which 
the  assessment  is  composed  that  they  cannot  be  separated  therefrom.  The 
assessments  are  therefore  void."  In  Railroad  Co,  v.  Petifston,  supra^  the 
court,  referring  to  McCtdloch  v.  Maryland,  supra,  said:  "The  tax,  therefore, 
was  not  upon  any  property  of  the  bank,  but  upon  one  of  its  operations;  in 
fact,  upoh  its  right  to  exist  as  created.  It  was  a  direct  impediment  in  the 
way  of  a  governmental  operation  performed  tli rough  the  bank  as  an  agent.  It 
was  a  very  different  thing,  both  in  its  nature  and  effect,  from  a  tax  on  the 
property  of  the  bank.  No  wonder  then  that  it  was  held  illegal.  « It  does  not 
extend,'  said  the  chief  justice,  •  to  a  tax  paid  by  the  real  property  of  a  bank, 
in  common  with  the  other  real  property  in  the  state,  nor  to- a  tax  imposed  on 
the  interest  which  the  citizens  of  Maryland  may  hold  in  the  institution,  in 
common  with  the  other  property  of  the  same  description  throughout  the  state. 
But  this  is  a  tax  on  the  operations  of  the  bank,  and  is  consequently  a  tax  on 
the  operations  of  an  instrument  employed  by  the  government  of  the  union  to 
carry  its  powers  into  execution.  Such  a  tax  must  be  unconstitutional.  Here 
is  a  clear  distinction  made  between  a  tax  upon  the  property  of  a  government 
agent,  and  a  tax  upon  the  operations  of  the  agent  acting  for  the  government. 
In  Oshom  v.  Bank,  the  tax  held  unconstitutional  was  a  tax  upon  the  existence 
of  the  bank, — upon  its  right  to  transact  business  within  the  state  of  Ohio. 
*  •  *  For  this  reason  the  power  of  the  state  to  direct  it  was  denied;  but 
at  the  same  time  it  was  dedared  by  the  court  that  the  local  property  of  the 
bank  might  be  taxed, .and,  as  in  McCulloch  v.  Mainland,  a  difference  was 
pointed  out  between  a  tax  upon  its  property  and  one  upon  its  action,  *  »  * 
A  tax  upon  their  operations  is  a  direct  obstruction  to  the  exercise  of  federal 
powers.'" 

The  contention  that  the  exemption  claimed  ought  not  to  be  implied  by  the 
court,  in  the  absence  of  any  legislation  by  congress  upon  the  subject  of  ex- 
emption, is  answered  by  the  court  in  Osbom  v.  Bank,  supra,  where  it  is  said: 
"It  is  contended  that,  admitting  congress  to.  possess  the  power,  this  exemp- 
tion ought  to  have  been  expressly  asserted  in  the  act  of  incorporation ;  and, 
not  being  expressed,  ought  not  to  be  implied  by  the  court.  It  is  not  unusual 
for  a  legislative  act  to  involve  consequences  which  are  not  expressed.  An 
ot&cer,  for  example,  is  ordered  to  arrest  an  individual.  It  is  not  n(»cessary, 
nor  is  it  usual,  to  say  that  he  shall  not  be  punished  for  obeying  this  order. 
His  security  is  implied  in  the  order  itself.  It  is  no  unusual  thing  for  an  act 
of  congress  to  imply,  without  expressing,  this  very  exemption  from  state  con- 
trol, which  is  said  to  be  so  objectionable  in  this  instance.  *  ♦  *  It  is  se- 
cured by  the  judicial  power  alone;  that  is,  the  judicial  power  is  the  instru- 
ment employed  by  the  government  in  administering  this  security.  *  *  * 
Can  a  contractor,  for  supplying  a  military  post  with  provisions,  be  restrained 
from  making  purchases  within  any  state,  or  from  transporting  provisions  to 
the  place  at  which  the  troops  were  stationed?  Or  could  he  be  fined  or  taxed 
for  doing  so?  We  have  not  yet  heard  these  questions  answered  in  the  affirm- 
ative. It  is  true  that  the  property  of  the  contractor  may  be  taxed  as  the  prop- 
erty of  other  citizens;  and  so  may  the  local  property  of  the  bank.  But  we  do 
not  admit  that  the  act  of  purchasing,  or  of  conveying  the  articles  purchased, 
can  be  under  state  control." 

It  seems  to  us  that  the  reasoning  of  the  court  in  the  above  cases  applies 
with  as  much  force  to  the  license  tax  upon  the  use  of  the  franchise — the  oper- 
ations of  the  road,  and  the  conduct  of  its  business — as  to  the  tax  upon  the 
franchise  as  property;  and  that  the  supreme  court  of  the  United  States  would 
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SO  hold.  Holding  this  opinion,  it  is  our  duty,  notwithstanding  the  opinions 
of  this  court  upon  the  same  subject  hereinbefore  referred  to,  to  reverse  the 
judgment  and  order  of  the  court  below,  with  directions  to  enter  judgment  for 
the  defendant.    It  is  so  ordered. 

We  concur:    McFarland,  J.;  Sharpstein,  J.;  Works,  J. 

Thornton,  J.,  {concurring,)  The  rulings  of  the  supreme  court  of  the 
United  States,  in  the  cases  cited  in  the  beginning  of  the  foregoing  opinion,  on 
the  question  of  the  power  of  the  state  to  tax  the  franchises  granted  by  the 
United  States  government  must  control  our  action  in  this  case.  The  question 
is  federal;  and  on  such  questions  the  settled  law  requires  that  the  courts  of 
the  state  shall  conform  to  the  decisions  of  the  highest  federal  judicial  tribunal. 
The  license  tax  in  question  herein  is  one  that  affects  the  franchises  enjoyed 
by  the  defendant  company  under  a  grant  or  grants  from  the  federal  govern- 
ment. It  is  a  tax  on  the  right  of  this  company  to  carry  on  its  business  under 
the  federal  grant,  and  comes  within  the  judgments  of  the  United  States  su- 
preme couVt  in  the  cases  cited.  Under  the  constitution  of  this  state,  which 
requires  all  taxation  to  be  equal  and  uniform  throughout  the  state,  it  must  be 
supposed  that  the  legislature  would  not  impose  or  authorize  the  imposition  of 
any  taxes  by  any  county  or  other  political  subdivision  of  the  state,  whether 
in  the  nature  of  property  or  license  taxes,  which  would  destroy  or  render  val- 
ueless the  business  of  any  railroad  corporation,  or  cripple  such  corporations 
by  onerous  burdens.  The  guaranty  of  fair  and  just  taxation  is  found  in  the 
constitution  of  the  state.  Taxation  by  a  county  must  be  equal  and  uniform, 
at  least  as  to  all  persons  engaged  in  the  same  business  in  the  county;  and  such 
a  guaranty  will  protect  railroads  in  a  county  from  unfair  or  unjust  or  oppres- 
sive taxation  which  would  tend  to  destroy  their  business  or  cripple  it,  or  in- 
terfere with  their  riglit  to  do  business,  as  it  protects  individuals  on  whom 
such  taxes  are  imposed.  The  amount  of  the  tax  is  so  small  in  the  case  before 
us  that  it  cannot  be  considered  onerous.  But  in  the  view  taken  by  the  su- 
preme federal  tribunal,  the  foregoing  considerations  are  of  no  weight.  The 
power  of  the  state  to  tax  is  held  not  to  exist  at  all,  without  regard  to  the  fact 
whether  the  tax  is  so  trifling  as  not  to  in  any  degree  be  onerous,  or  equal  or 
uniform  on  all  persons,  whether  natural  or  artificial,  engaged  in  the  business 
of  carrying  persons  or  freight  for  hire,  or  by  means  of  railroad  cars.  Follow- 
ing then  the  judgments  of  the  supreme  court  of  the  United  States  in  the  cases 
above  cited,  we  must  hold  that  the  license  tax  under  consideration  was  levied 
without  authority  of  law,  and  must  be  held  void.  With  the  foregoing  obser- 
vations, I  add  that  I  concur  in  the  foregoing  opinion  and  judgment. 


Peoplb  V,  Southern  Pac.  R.  CJo.    (No.  11,101.) 
(Supreme  Court  of  California,    December  14, 1888.) 

In  bank.    Appeal  from  superior  court,  San  Benito  county;  Jambs  F.  Brbbk,  Jud^e. 

Appeal  by  the  people  from  a  judgment  rendered  in  favor  of  the  Southern  Pacmo 
Railroad  Company.    See  San  Benito  Co.  v.  Railroad  Co.^  ante^  827. 

B,  B.  McCroskey,  Dist.  Atty.,  for  appellant.  J.  B.  Lamar,  Walter  JL.  Lamar,  J. 
E.  Foulds,  and  N.  C.  BriggSt  tor  respondent. 

Per  Curiam.  The  judgment  in  this  cause  is  afftrmed,  on  the  authority  of  County  cf 
San  Benito  v.  RaUroad  Co.^  (No.  11,201,)  anU,  827,  filed  December  13, 1888. 


(77  Cal.  445) 

People  «.  Henry.    (No.  20»487.) 
(Supreme  Court  of  Calif  omia^    December  8, 1888.) 

1.   CRTMTK4L  LaW — APPEAL — MOTION  IN  ARREST  OP  JUDGMENT. 

In  California,  no  appeal  lies  from  an  order  denying  a  motion  in  arrest  of  Judg* 
ment. 
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2.  Burglary— Iin)icTMBNT— Duplicity. 

^lR  information'otaarging  that  defendant  ^'feloniously  entered  the  hoilse,  room, 
apartment,  tenement,  shop,  warehouse,  store,  and  huilding  of  the  San  Diego  &  Cor- 
onado  Water  Company,  with  the  intent  then,  there,  and  thereinto  commit  larceny ,  ^ 
charges  but  one  offense. 

8.  Same— Ownership  of  Property, 

The  ownership  of  the  property  in  such  case  Is  sufficiently  alleged,  though  it  is  not 
stated  whether  the  San  Diego  &  Goronado  Water  Company  is  a  corporation  or  a 
partnership,  and  no  names  are  given  of  persons  composing  the  company;  Pen. 
Code  Cal.  §  959,  making  it  sufficient  to  state  the  acts  constituting  the  offense  in  or- 
dinary and  concise  language. 

4.  Same — ^Practice — ^Dismissal— Failure  to  Prosboute. 

Under  Pen.  Code  Cal.  §  1982,  requiring  the  court,  unless  ^ood  cause  to  the  con- 
trary is  shown,  to  dismiss  a  prosecuLion  not  brought  to  trial  within  60  days  from 
the  nling  of  the  information,  a  judgment  will  not  be  reversed  where  it  does  not  ap- 
pear that  the  trial  judge  abused  his  discretion  in  refusing  to  so  dismiss  the  prose- 
cution. 

In  bank.  Appeal  frpm  superior  court,  San  Diego  county;  E.  x'arkeb, 
Judge. 

HunsakeTf  Britt  &  Lamme^  for  appellant,  Geo.  A,  Johnson,  Atty.  Gen,, 
for  the  People. 

Per  Cubiam.  On  the  2d  day  of  May,  1888,  an  information  was  filed  against 
the  defendant,  charging  that  he,  on  a  certain  day  prior  to  the  filing  of  said  in- 
formation against  him,  had  "feloniously  entered  the  house,  room,  apartment, 
tenement,  shop,  warehouse,  store,  and  building  of  the  San  Diego  &  Coronado 
Water  Company,  with  the  intent  then,  there  and  therein  to  commit  larceny," 
etc.  To  this  information  the  defendant,  on  the  22d  day  of  May,  1888,  de- 
murred upon  all  the  statutory  grounds^  On  the  same  day  the  demurrer  was 
overruled,  the  defendant  excepted  and  pleaded  not. guilty.  On  the  3d  of  Sep- 
tember the  case  was  set  for  hearing  on  the  25th  of  September,  1888.  On  that 
day,  before  the  tiial  commenced,  the  defendant,  by  his  counsel,  moved  the 
court  to  dismiss  the  case,  and  discharge  the  defendant,  on  the  ground  that  his 
case  had  not  been  brought  to  trial  within  60  days  after  the  filing  of  the  infor- 
mation. Alfidavits  were  filed  by  both  sides  upon  the  motion,  which  was  then 
denied  by  the  court,  the  defendant  excepting.  The  trial  then  proceeded,  and 
the  defendant  was  found  guilty  of  burglary  in  the  first  degree.  At  the  time 
fixed  by  the  court  for  pronouncing  judgment  upon  the  verdict  of  the  jury,  the 
defendant  moved  the  t50urt  in  arrest  of  judgment  upon  the  grounds  set  out  in 
the  demurrer.  The  motion  was  denied,  the  defendant  excepted,  and  judg- 
ment was  given  against  him.  He  has  appealed  from  the  judgment  and  order. 
Prom  the  latter  no  appeal  lies.  People  v  Majors^  65  Cal.  100,  3  Paa  Rep. 
401. 

As  stated  before  the  information  charges  the  defendant  with  having  felo- 
niously entered  the  house,  room,  apartment,  tenement,  shop,  warehouse,  store, 
and  building  of  the  San  Diego  &  Coronado  Water  Company,  with  the  intent 
then,  there,  and  therein  to  commit  larceny.  As  we  construe  this  allegation 
there  is  but  one  offense  attempted  to  be  charged,  the  felonious  entry  of 
some  building  of  the  San  Diego  &  Coronado  Water  Company,  with  the  Intent 
then  and  there  to  commit  larceny.  It  is  contended  that,  as  the  information 
does  not  state  whether  the  San  Diego  &  Coronado  Water  Company  is  a  corpo- 
ration or  a  partnership,  and  does  not  give  the  names  of  any  persons  compos- 
ing the  corporation  or  partnership,  there  is,  in  a  legal  sense,  an  entire  absence 
of  any  allegation  as  to  the  party  intended  to  be  injured.  The  cases  of  People 
V.  Schwartz,  32  Cal.  160,  and  People  v.  BogarU  36  Cal.  245,  are  cited  as  con- 
clusive upon  this  question.  The  first  case  referred  to  was  an  Indictment  for 
burning  a  building  insured  against  fire,  with  intent  to  defraud  an  insurance 
company.  It  was  there  held  that,  in  order  to  make  the  indictment  fit  the 
statute  and  res{K)nd  directly  to  its  requirements,  it  had  to  allege  that  the  Phoe- 
njt  Insurance  Company  is  a  corporation,  if  such  is  the  fact,  or  that  it  is  a 
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partnership,  If  such  is  the  fact,  composed  of  certain  individuals, (giving  their 
names,)  and  alleging  that  the  act  was  done  with  intent  to  injure  and  defraud 
them  in  their  associate  capacity.  The  otl)er  was  a  prosecution  for  grand  lar- 
ceny, and  followed  the  common-law  rule,  in  the  absence  of  statute  to  the  con- 
trary, that,  in  cases  of  larceny,  where  the  stolen  goods  were  the  property  of 
partners  or  joint  owners,  the  names  of  all  the  partners  or  joint  owners  must 
be  slated.  The  case  before  us  is  one  of  burglary,  and  we  think  that,  undei 
the  Code  definition  of  that  crime,  the  ownership  of  the  building  entered  is 
sufficiently  designated  by  the  language  used  in  the  information.  Section  959 
of  the  Penal  Code  provides  that  the  information  is  sufficient  if  the  acts  con- 
stituting the  offense  are  stated  inordinary  and  concise  language,  without  repe- 
tition, in  such  a  manner  as  to  enable  a  person  of  common  understanding  to 
know  what  is  intended.  There  was  no  error  in  the  refusal  of  the  court  todis- 
miss  the  case  upon  the  defendant's  motion,  made  under  subdivision  2  of  sec- 
tion 1382  of  the  Penal  Code.^  There  was  no  abuse  of  discretion  tvithin  the 
rule  Inid  down  in  People  v.  Camilo,  69  Cal.  540,  11  Pac.  Hep.  128.  Appeal 
from  the  order  dismissed,  and  judgment  affirmed. 


(77  CaL  436) 

People  v.  Maurin.     (No.  20,455.) 

{Supreme  Court  of  Calif orrUc^     December  8,  1888.) 

Falsb  Personation— Evidbncb. 

Under  Pen.  Code  Cai.  {  529,  makingr  punishable  "every  person  who  falsely  per- 
sonates another,  and  in  buch  assumed  character  •  •  •  verifies,  publishes,  ac- 
knowledgrei^,  or  proves,  in  the  name  of  another  person,  any  written  instrument, 
with  intent  that  the  same  may  be  recorded,  delivered,  and  used  as  true."  a  con- 
viction cannot  be  sustained  for  falsely  personating  a  certain  doctor,  and  In  sudi 
assumed  character  verifying,  etc.,  a  certificate  of  death,  with  intent  that  It 
should  be  recorded,  etc.,  where  the  evidence  shows  that  defendant  did  not  as- 
sume or  pretend  to  be  the  doctor,  but  signed  the  latter's  name  to  the  death  cer- 
tificate on  being  told  that  he  had  authorized  It 

In  hank.  Appeal  from  superior  court,  city  and  county  of  San  BYanclsco; 
D.  J.  TooHY,  Judge. 

Robert  Ferral  and  Jarret  W.  McEnerny,  for  appellant.  Cfeo.  A.  Johnttmy 
Atty.  Gen.,  lor  the  People. 

McFarland,  .T.  1.  Defendant  waa  informed  against  and  convicted  under 
subdivision  2,  §  529,  Pen.  Code.  That  portion  of  said  section  which  is  ma- 
terial here  is  as  follows:  "529.  Every  person  who  falsely  personates  another, 
.  and  in  such  assumed  character  either  *  ♦  *  (2)  verifies,  publislies,  ac- 
knowledges, or  proves,  in  the  name  of  another  person,  any  written  instru- 
ment, with  intent  that  the  same  may  be  recorded,  delivered,  and  used  as  true, 
*  ♦  ♦  is  punishable,"  etc.  The  particular  charge  in  the  information  was 
that  the  defendant  falsely  personated  one  Dr.  F  F.  De  Derky,  and  in  such  as- 
sumed character  veritied,  etc.,  a  certain  certificate  of  death,  with  intent  that 
it  should  be  recorded,  etc. 

There  was  no  evidence  tending  to  prove  that  defendant  personated  the  said 
Dr.  De  Derky,  or  assumed  his  character.  The  facts  proved  by  the  prosecu- 
tion were,  substantially  these:  One  Louise  Peckelhoff  died  at  the  house  of 
one  Mrs.  Hagenow,  who  was  a  physician.  Dr.  De  Derky  also  attended  the 
deceased  for  a  few  days  before  her  death.  A  certificate  of  her  death,  with 
the  name  of  Dr.  De  Derky  signed  to  it,  was  delivered  by  an  undertaker,  Mr. 

^  Pen.  Code  Cal.  $  1882,  provides  that  "the  court,  unless  good  cause  to  the  contrary  is 
shown,  must  order  the  prosecution  to  be  dismissed  in  the  following  cases:  *  *  *  (2) 
If  a  defendant,  whose  trial  has  not  been  postponed  upon  his  appliostloii,  is  notbroaght 
to  trial  within  sixty  days  after  the  filing  of  the  indictment  or  iiling  of  the  information. " 
People  V.  Camilo,  69  Cal.  540,  11  Pac.  Rep.  128,  holds  that  a  prosecution  will  not  be 
dismissed  for  such  cause  where  "sufficient  cause  was  shown  fornot  bringing  the  action 
against  the  defendant  to  trial  within  60  days  after  the  filing  of  the  information. " 
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Fredericks,  to  the  secretary  of  the  board  of  health,  who  supposed  that  the  sig- 
nature of  Dr.  De  Derky  was  genuine.  The  name  of  Dr.  De  Derky  was, 
however,  as  a  matter  of  fact,  signed  to  the  certificate  by  the  defendant.  The 
undertaker,  Fredericks,  prepared  the  body  of  the  certitlcatp,  and  left  it  at  the 
house  of  Mrs.  Hagenow  to  be  signed  by  tlie  physician.  Afterwards  it  was 
brought  to  him  by  the  defendant  with  De  Derky's  name  to  it.  Fredericks  knew 
defendant  well;  had  known  him  for  two  years;  knew  that  he  was  a  cook  work- 
ing for  Mrs.  Hagenow;  knewthat  he  was  not  Dr  De  Derky,  and  knew  that 
he  did  not  pretend  to  be  Dr.  De  Depky,  De  Derky  testified  for  the  prosecu- 
tion. When  pressed  to  say  categorically  whether  or  not  he  had  authorized 
any  one  to  sign  his  name  to  the  certificate,  he  answered  that  he  had  not,  but 
that  Mrs.  Hagenow  was  under  the  impression  that  he  had.  Ho  testified  that 
Mrs.  Hagenow  told  him  that,  as  she  had  been  convicted  of  practicing  medi- 
cine without  a  license,  the  board  of  health  would  probably  not  issue  a  burial 
permit  on  lier  certificate,  and  that  he  told  her  that  he  would  sign  the  death 
certificate.  He  was  then  asked  if  she  did  not  say  to  him:  "But  supposing 
that  I  cannot  find  you,  what  shall  I  do?"  and  if  he  did  not  thereupon  say 
to  her:  "Well,  sign  it;  but  I  prefer  to  sign  it  myself."  To  which  he  answered: 
**  It  may  be  so ;  I  donH  remember.  I  suppose  I  said  something  to  that  effect. " 
This  was  all  the  testimony  on  the  part  of  the  prosecution.  The  defendant, 
on  his  own  behalf,  testified,  substantially,  that  he  had  worked  as  cook  for 
Mrs.  Hagenow  for  about  10  years;  that  he  also  acted  as  her  secretaryr  and 
had  signed  her  name  to  nearly  all  the  certificates  of  death  which  had  been 
given  by  her  as  a  physician;  that  the  certificate  set  forth  in  the  information 
was  brought  to  him  in  the  kitchen  by  Mrs.  Hagenow,  who  told  him  that  Dr. 
De  Derky  had  authorized  the  signing  of  his  name  to  it,  and  asked  him  to  sign 
the  doctor -s  name  to  it  because  she  was  too  nervous  to  do  so;  and  that  he 
signed  it  believing  that  he  liad  the  authority  and  that  it  was  proper  to  do  so. 
This  was  substantially  aU  the  evidence  in  the  case. 

There  is  no  question  here  as  to  the  weight  of  evidence,  or  as  to  the  right  of 
the  jury  to  believe  or  disbelieve  certain  testimony.  The  most  that  the  jury 
could  have  found  against  the  defendant,  under  any  view  of  the  evidence,  was 
that  he  signed  De  Derky's  name  to  the  certificate  without  authority  to  do  so, 
and  without  any  reason  to  honestly  believe  that  he  had  such  authority.  And 
they  must  have  concluded  that  signing  the  certificate  without  such  authority 
constituted  the  crime  charged  in  the  information.  But  there  was  no  evi- 
dence that  he  personated  Dr.  De  Derky,  or  pretended  to  any  human  being 
that  he,  the  defendant,  was  Dr.  De  Derky.  He  certainly  made  no  such  pre- 
tension to  the  undertaker,  Fredericks,  or  to  Mrs.  Hagenow,  who  both  knew 
him  well;  and  those  were  the  only  persons  with  whom  he  came  into  contact 
about  the  business  of  the  certificate.  If  he  signed  the  certificate  without  any 
authority,  and  fraudulently  wrote  De  Derky's  name  when  he  knew  he  had 
no  right  to  cio  it,  he  may  have  been  guilty  of  forgery;  but  a  defendant  can- 
not be  convicted  of  a  crime  which  is  not  chttrged  in  the  information  under 
which  he  is  tried.    To  personate  another  pei-son  is  to  assume  to  be  that  person. 

2.  Instruction  Ko.  8,  asked  by  defendant  and  refused  by  the  court,  con- 
tains a  very  fair  description  of  false  personation;  and  it  should  have  been 
given,  or  the  substance  of  it  should  have  been  given,  in  another  form,  which 
was  not  done. 

.3.  We  are  not  prepared  to  say  that  the  certificate  in  question  Is  not  an  in- 
strument which  may  be  recorded,  within  the  meaning  of  said  section  529  of 
the  Penal  Code;  but  the  evidence  was  very  vague  as  to  the  manner  in  which 
the  health  ofiicer,  under  the  rules  of  the  board  of  health,  keeps  a  record  of 
deaths,  as  provided  in  section  3023  et  seq,  of  the  Political  Code.  Judgment 
and  order  denying  a  new  trial  reversed,  and  cause  remanded. 

We  concur:    Searls,  G.  J. ;  Siiarpstein,  J . ;  Paterson,  J. ;  Thornton.  J 
v.l9p.no.21— 58 
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Leviston  v.  Henninger  et  aL    (No.  11,738.) 
(Supreme  Cmirt  of  California,    December  10, 1888.) 

1.  Bjectment—Titlb  to  SusTAiw—EvrDBNOK— Execution  Salb. 

In  ejectment,  where  plaintiff  claims  through  a  sheriff's  sale,  under  an  execution 
issued  on  a  judgment  for  a  balance  due  on  a  mortgage  debt,  after  the  sale  of  the 
mortgaged  premises  under  foreclosure,  the  docketing  of  the  judgment  for  the 
deficiency,  and  the  return  of  the  sheriff  in  the  foreclosure  proceedings,  should  be 
shown  by  the  record  itself. 

a.  Same— FoRECLOBURB  of  Mortgaoe— Docketiko  Defioiency  Jiidomekt. 

Where  a  sale  of  mortgaged  premises  is  made  under  foreclosure,  the  mortgagor 
having  no  interest  in,  or  title  to,  them,  and  afterwards  a  judgment  for  a  balance 
due  on  the  mortgage  debt  is  docketed  against  the  real  owner,  one  claiming  under  a 
sale  made  to  satisfy  the  latter  judgment  can  maintain  ejectment  against  one  claim- 
ing under  the  former  sale. 

In  bank.  Appeal  from  superior  court,  Contra  Costa  county;  R.  Crouch, 
Judge. 

Both  Leviston  and  Henninger,  parties  to  this  suit,  claim  title  from  the 
same  source,  namely,  the  title  of  Martina  Castro.  The  land  in  question  was 
mortgaged  by  Riordan,  (at  one  time  attorney  for  Martina  Castro,  but  now 
appearing  for  the  plaintiff,)  to  Dean ;  and,  on  the  land  being  sold  in  foreclosure 
proceedings  brought  by  the  latter,  the  certificate  of  sale  pame,  by  assignment, 
into  the  hands  of  the  defendant  Henninger.  Subsequently  a  personal  judg- 
ment was  docketed  against  Martina  Castro  for  a  balance  due  on  the  mortgage 
debt,  and  plaintiff  claims  under  a  sale  made  to  satisfy  the  latter  judgment. 

R,  W,  Uent  and  Henry  Millei\  for  appellants.  Thos,  D.  Riordan  and  Wm, 
Leviston,  for  respondent. 

MgFarland,  J,  This  is  an  action  of  ejectment.  Judgment  went  for 
plaintiff,  and  defendants  Henninger  and  Martina  Castro  de  Newton  appeal 
from  the  judgment,  and  from  an  order  denying  a  new  trial.  Plaintiff  claims 
title  to  the  land  in  contest  through  a  sheriff's  sale  under  an  execution  issued 
upon  a  judgment  for  a  deficiency  after  a  sale  under  a  decree  of  foreclosure  in 
the  case  of  Dean  v.  Castro  et  al.  To  establish  his  title,  plaintiff  introduced 
the  judgment-roll  in  Dtan  v.  Castro,  down  to  and  including  the  decree  of 
foreclosure.  He  also  introduced  an  execution  which  recited  that  the  sheriff, 
after  a  sale  under  the  foreclosure  decree,  made  a  return  upon  the  order  of  sale 
showing  a  deficiency  of  $434.88,  and  that  a  judgment  was  docketed  for  that 
amount;  but  he  did  not  introduce  the  judgment  itself  as  docketed,  nor  the 
order  of  sale  and  return  of  the  sheriff  thereon  showing  the  deficiency. 
Defendants  objected  to  the  evidence  introduced  because  the  deficiency  judg- 
ment, order  of  sale,  and  sheriff's  return  were  not  introduced,  and,  plaintiff 
having  rested,  they  moved  for  a  nonsuit  upon  the  same  grounds,  and  their 
motion  was  denied.  The  defendants  were  undoubtedly  right  in  their  position. 
It  is  clearly  the  general  rule  that  a  plaintiff  in  ejectment,  claiming  title  under 
an  execution  sale,  must  introduce  the  judgment  upon  which  the  execution 
issued.  A  recital  of  the  judgment  in  the  execution  is  not  sufficient.  The 
best  evidence  of  the  judgment  is  the  judgment  itself.  Schuyler  v.  Brought 
ton,  65  Cal.  252,  3 Pac.  Rep,  870,  and  cases  there  cited ;  Hihn  v.  Peck,  30  Cal. 
288.  And  what  is  necessary  proof  of  the  docketing  of  a  judgment  for  a 
deficiency  arising  after  a  sale  under  a  decree  of  foreclosure  must  be  governed 
by  the  same  rule,  namely,  the  rule  of  the  best  evidence.  A  docketed  de- 
ficiency judgment  has,  no  doubt,  under  our  Code,  a  somewhat  peculiar 
character.  It  is  not  expressly  made  part  of  the  judgment-roll;  and,  as  held  in 
Boioers  v.  Crary,  30  Cal.  622,  it  cannot  be  considered  as  an  entirely  new 
and  independent  judgment.  But  it  differs  from  the  docketing  of  an  ordinary 
money  judgment  in  this:  that  it  makes  definite  and  certain  what,  in  the 
decree  of  foreclosure,  was  a  mere  contingent  provision,  (Chapiny.  Broder, 


Digitized  by 


Google 


Cal.]  PEOPLE  V.  HOLLADAY.  835 

16  Cal.  423;)  while  in  the  other  case  the  docketing  has  only  the  effect  of 
establishing  a  lien  for  an  amount  already  ascertained  and  declared  in  the 
judgment.  In  the  said  foreclosure  decree  involved  in  the  case  at  bar  it  is 
provided  that,  if  the  proceeds  of  the  sale  of  the  mortgaged  premises  shall  be 
insufficient  to  pay  the  amount  found  due,  the  sheriff  shaH  report  the  deficiency ; 
that,  upon  the  return  of  the  sheriff »  "a  judgment  of  this  court  shall  be  dock- 
eted for  such  balance  against  the  defendant  Martina  Castro;"  that  the  said 
Castro  shall  "pay  to  said  plaintiff  the  amount  of  such  deficiency  and  judg- 
ment;" and  "that  the  plaintiff  have  execution  therefor."  Under  the  decree, 
therefore,  the  validity  of  the  execution  depended  upon  the  docketing  of  the 
judgment  for  the  deficiency  reported  by  the  sheriff;  and,  as  it  was  a  matter 
of  record,  it  should  have  been  proved  by  the  record  itself.  And  as  the  docket- 
ing of  the  judgment  for  the  deficiency  was  based  on  the  return  of  the  sheriff, 
showing  what  the  deficiency  was,  the  return  of  the  sheriff  should  also  have 
been  introduced.  For  these  reasons  the  order  denying  a  new  trial  must  be 
reversed.  Upon  the  other  matters  determined  in  the  case  we  think  that  the 
court  below  was  right.  The  foreclosure  of  the  mortgage  in  the  case  of  Dean 
V.  Castro  et  aZ,,and  the  sale  under  the  decree,  carried  only  the  interest  which 
the  mortgagor,  liiordan,  had  in  the  mortgaged  premises.  But  he  never  had 
any  interest  in,  or  title  to,  said  premises.  They  belonged  all  the  time  to 
Martina  Castro,  and  the  title  thereto  was  in  her.  Her  title  was  hostile  and 
paramount  to  that  of  the  mortgagor;  and  it  was  therefore  not  affected  by  the 
decree  of  foreclosure.  But  if  there  was  a  judgment  for  a  deficiency  docketed 
against  her  personally,  and,  upon  a  sale  under  an  e:^ecution  issued  upon  such 
judgment,  her  interest  in  the  land  went  to  plaintiff,  then  the  latter  has  the 
title,  and  should  recover  against  the  defendants  who  claim  under  the  fore- 
closure sale.  The  order  denying  the  motion  for  a  new  trial  is  reversed,  and 
the  cause  remanded  for  a  new  trial. 

We  concur:    Searls,  C.  J.;   Shailfstein,  J.;   Thoknton,  J.;   Pater- 
son,  J. 


People  v.  Holladay  et  al.    (No.  8,501.) 
(Supreme  Court  of  California.    December  11, 1888.) 

In  bank.     Appeal  from  superior  court,  city  and  county  of  San  Francisco. 

This  action  was  instituted  by  the  attorney  general  for  the  removal  of  cer- 
tain buildings  and  fences  from  a  public  park.  On  appeal  judgment  in  favor 
of  defendants  was  reversed,  and  cause  remanded  for  new  trial,  January  28, 
1886.  See  9  Pac.  Rep.  655.  One  of  the  respondents,  S.  L.  Mastick,  died 
pending  appeal.  On  December  10,  1888,  Mary  W.  Mastick  was  substituted 
as  respondent  in  his  place. 

John  L.  Love  and  William  Mathews,  for  appellant.  8.  W,  Holladay  and 
Mastick,  BeWier  c&  Mastick,  for  respondents. 

Searls.  C.  J.  This  cause  having  been  heretofore  submitted  as  to  the  re- 
spondent Mary  W.  Mastick,  as  executrix  of  the  last  will  and  testament  of 
S.  L.  Mastick,  deceased,  upon  the  briefs  on  file  herein,  and  upon  which  the 
cause  was  heretofore  submitted  and  determined  as  to  all  the  respondents 
except  the  said  S.  L.  Mastick,  it  is  now  by  the  court  considered,  ordered, 
and  adjudged,  in  accordance  with  the  upinion  and  judgment  filed  herein 
January  28,  1886,  (9  Pac.  Rep.  655,)  that  the  judgment  and  order  of  the  su- 
perior court  be  and  hereby  is,  as  to  the  respondent  Mary  W.  Mastick,  as 
executrix  of  the  last  will  and  testament  of  S.  L.  Mastick,  deceased,  reversed, 
and  that  said  cause  be  as  to  said  respondent  remanded  to  the  superior  court 
for  a  new  trial,  and  that  the  remittitur  issue  forthwith. 

We  concur:  McFarland,  J.;  Sharpstein,  J.;  Thornton,  J.;  Pater- 
son,  J. 


Digitized  by 


Google 


836  PACIFIC  REPORTER.  [Colo. 

02  Colo.  12) 

FuLLEH  et  ah  V.  Swan  River  Placer  Min.  Co. 

(Supreme  Court  of  Colorado.    November  SO,  1888.) 

1.  Equity— JumsDiCTioN — ^Inadequate  Remedy  at  Law. 

The  legal  remedy  for  acts  which  render  the  development  of  a  mining  claim  im- 
possible is  inadequate. 
9.  Mines  and  Miking— Custom  of  Miners— Dumping  Tailings— Injunction. 

Under  Gen.  St.  Colo.  §  2893^  a  miner  must  take  care  of  his  tailings  on  his  own  prop- 
erty, and  evidence  of  a  custom  of  miners  to  dump  their  tailings  upon  their  own 
grounds,  and  let  them  take  care  of  themselves,  is  insufficient  to  prevent  the  issuing 
of  an  injunction  against  the  washing  down  of  tailings  on  plaintifTs  claim,  where 
the  consent  of  plaintiff  to  the  acts  complained  of  is  not  shown. 
8.  Injunction — Interference  with  Mining  Claim — ^Evidence  of  Injury, 

Where  an  injunction  is  sought  against  certain  acts  interfering  with  the  develop- 
ment of  plaintiff's  mining  claim,  it  is  no  objection  that  it  does  not  appear  how  valu- 
able plaintiff's  claims  are,  it  being  impossible  to  estimate  their  vidue  until  their 
character  has  been  demonstrated  by  development. 
L  Same — ^Delay  in  Application. 

Where  the  diversion  of  water  from  plaintiff's  mining  claim  is* sought  to  be  en- 
joined, it  is  no  objection  to  relief  that  the  building  of  the  flume,  by  means  of  which 
the  water  was  diverted,  was  begun  more  than  five  years  before  suit,  where  the  par- 
ticular diversion  complained  of  occurred  within  a  few  months  of  the  action. 
5.  Waters  and  Water-Courses— Diversion  of  Stream. 

One  who  has  acquired  the  right  to  divert  the  waters  of  a  stream  may  change  the 
point  of  diversion  and  place  of  use  without  losing  his  right  of  priority,  where  the 
rights  of  others  are  not  injuriously  affected. 

Commissioners^  decision.    Error  to  district  court,  Jefferson  county. 

This  action  was  brought  by  several  complainants  to  enjoin  an  alleged 
wrongful  diversion  and  use  of  the  waters  of  the  South  Swan  and  Middle 
Swan  rivers  by  the  plaintiffs  in  error,  and  to.recover  damages  for  such  wrong- 
ful diversion  and  use.  The  defendant  in  error  has  succe^ed  to  all  the  rights 
of  the  complainants  in  the  original  bill.  By  the  decree  entered  the  plaintiffs 
in  error  are  perpetually  enjoined  from  diverting,  from  the  natural  course  and 
channel  thereof,  any  of  the  waters  of  the  South  Swan  river,  or  of  the  tribu- 
taries thereof,  except  250  inches  thereof,  whicli.  before  the  10th  day  of  June, 
1870,  had  been  diverted  by  the  ditch,  known  as  the  "South  Swan"  or  "Pol- 
lard" ditch,  and  127  inches  thereof,  which,  before  the  10th  day  of  June,  1870, 
had  been  diverted  by  the  ditch,  known  as  the  "American  Ditch;"  and  from 
diverting  any  of  the  waters  of  the  Middle  Swan  river,  except  100  inches 
thereof,  which,  before  the  10th  day  of  June,  1870,  had  been  diverted  by  a  certain 
flume,  known  as  the  "Stevens  Flume;"  and  from  diverting  any  of  the  said 
waters  save  by  means  of  the  said  American  ditch,  Pollard  ditch,  and  Stevens 
flume.  Plaintiffs  in  error  were  also  enjoined  from  in  any  way  or  manner 
causing  any  logs,  stumps,  roots,  rocks,  gravel,  tailings,  or  sediment  to  be 
washed  or  sent  down  into  the  waters  of  the  South  or  Middle  Swan  rivers,  or 
upon  or  into  the  flumes,  sluices,  pit,  ditches,  or  other  works  used  or  which 
shall  be  used  by  the  defendant  in  error  upon  its  premises,  descrilied  in  said 
decree,  or  upon  said  premis&s,  otherwise  than  as  prior  to  the  10th  day  of  June, 
1870,  was  .wont  to  be  practiced  by  those  using  and  enjoying  the  said  Pollard 
ditch,  American  ditch,  and  Stevens  flume. 

G.  B.  Reed,  Willard  Teller,  and  M.  B.  Carpenter,  for  plaintiffs  in  error. 
Wells,  Smith  &  Macon,  for  defendant  in  error. 

Rising,  C,  (after  stating  the  facts  as  above,)  It  is  urged  by  plaintiffs  in 
error  that  the  evidence  is  insufficient  to  sustain  the  findings  of  fact  upon 
which  the  decree  is  based,  and  particularly  as  to  the  amount  of  water  tJ»at 
had  been  appropriated  by  the  Pollard  ditch,  the  Amei  ican  ditch,  and  the  Ste- 
vens flume  prior  to  the  10th  day  of  June.  1870,  and  as  to  the  custom  of  miners 
to  dump  their  tailings  upon  their  own  ground,  and  let  tliem  take  care  of  ihem- 
selves.     We  have  carefully  examined  the  evidence,  and  think  it  well  sustains 
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the  finding  of  the  court,  as  to  the  amount  of  water  appro])riated  by  said  ditches 
and  flume  by  a  beneficial  use  thereof.  The  existence  of  the  custom  claimed 
by  plaintiffs  in  error  is  not  establislied  by  the  evidence.  By  section  2393  of 
the  General  Statutes  then  in  force  it  is  provided  that  no  j^>erSon  shall  be  allowed 
to  flood  the  property  of  anotlier  person  with  water,  or  to  wash  down  the  tail- 
ings of  his  sluice  upon  the  claim  or  property  of  other  persons,  but  that  it  shall 
be  the  duty  of  every  miner  to  take  care  of  his  own  tailings,  upon  his  own  prop- 
erty, or  become  responsible  for  all  damages  that  may  arise  therefrom.  Any 
evidence  which  fails  to  show  that  defendant  in  error  consented  to  the  com- 
mission of  the  acts  complained  of  is  insufficient  to  confer  any  right  to  commit 
them.  It  is  claimed  by  plaintiffs  in  error  that  the  mining  claims  of  defend- 
ant in  error  have  little  or  no  value  for  mining  purposes,  and  that,  by  reason 
of  such  fact,  the  case  made  by  it  for  relief  is  barren  of  equity.  While  it  does 
not  appear  from  the  evidence  how  valuable  the  claims  of  defendant  in  error 
are,  It  does  appear  that  they  are  considered  to  be  valuable  placer  claims,  bear- 
ing gold  in  paying  quantities,  and  that  the  work  that  was  interfered  with  by 
the  acts  complained  of  was  being  prosecuted  by  defendant  in  error  for  the 
purpose  of  their  development ;  and  it  also  clearly  appears  from  the  evidence 
that,  until  the  character  of  the  claims  has  been  demonstrated  by  development, 
their  value  cannot  be  estimated.  There  is  no  evidence  upon  which  to  base  a 
comparison  of  values  between  the  claims  of  plaintiffs  in  error  and  the  claims 
of  defendant  in  error,  and,  if  there  was,  such  comparison  could  not  be  con- 
sidered in  determining  the  rights  of  the  parties.  If  the  claims  of  defendant 
in  error  are  shown  to  be  of  any  value,  its  rights  therein,  and  to  the  water  it 
has  appropriated,  must  be  protected.  It  is  urged  by  plaintiffs  in  error  that 
this  action  ought  not  to  be  maintaineil  because  of  the  delay  of  the  complain- 
ants in  applying  for  relief,  and  the  argument  of  counsel  for  plaintiffs  in  error 
in  support  of  this  claim  is  based  upon  the  fact  that  the  building  of  the  flume, 
by  means  of  which  the  wrongful  diversion  of  water,  and  its  wrongful  use,  as 
complained  of,  were  made,  was  commenced  in  1871, — more  than  five  yeai*s  before 
this  suit  was  brought.  It  does  not  appear  from  the  evidence  that  plaintiffs 
in  error  diverted  or  used  any  of  the  waters  of  South  Swan  or  Middle  Swan 
rivers,  to  the  detriment  of  the  complainants,  until  September,  1876,  and  this 
action  was  commenced  in  December,  1876.  Complainants  were  not  required 
to  institute  proceedings  to  restrain  the  building  uf  the  flume,  and  are  not  es- 
topped from  maintaining  this  action  by  reason  of  their  neglect  to  institute 
'  such  proceedings,  and  there  is  no  evidence  in  the  case  upon  which  anr  equita- 
ble estoppel  can  be  based.  It  is  further  urged  by  plaintiffs  in  error  that  de- 
fendant in  error  is  not  entitled  to  the  equitable  relief  awarded  by  the  decree, 
for  the  reason  that  there  is  a  full,  complete,  and  adequate  remedy  at  law  for 
the  wrongs  complained  of.  We  do  not  think  this  claim  is  sustained  by  the 
facts.  An  action  at  law  would  not  furnish  any  remedy  for  the  injuries  com- 
plained of.  Froto  the  nature  of  the  case  it  would  be  an  utter  impossibility 
to  show  the  extent  of  the  injury  to  an  undeveloped  mining  claim  by  acts 
which  render  the  development  of  such  claim  an  impossibility.  From  the  nat- 
ure of  the  injury,  and  by  reason  of  its  continuous  character,  the  legal  remedy 
is  inadequate.  3  Pom.  Eq.  Jur.  §  1351,  and  note.  In  the  argument  of  coun- 
sel other  objections  are  made  to  the  decree,  in  regard  to  which  we  think  it  is 
sufficient  to  say  that  the  findings  of  fact  by  the  court  are  well  sustained  by 
the  evidence,  and  that  the  decree  is  sustained  by  such  findings,  and  is  in  ac- 
cordance with  the  law  applicable  to  the  case,  except  as  to  the  provision  of  the 
decree,  which  we  will  now  proceed  to  consider. 

By  one  of  the  provisions  of  the  decree  plaintiffs  in  error  were  enjoined 
"fix)m  diverting  any  of  the  watera  [of  the  South  Swan  and  Middle  Swan  riv- 
ers] save  and  by  means  of  the  American  ditch,  Pollard  ditch,  and  the  Stevens 
flume,  with  the  same  capacity  and  grade  as  the  same  were  and  were  wont  to 
be  used  on  or  before  the  10th  day  of  June,  1870."    It  is  contended  by  plain- 
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tiifs  in  error  that  this  provision  of  the  decree  prohibits  them  from  changing 
the  point  of  diversion  of  the  water  they  have  the  right  to  use,  and  that  it  pro- 
hibits them  from  using  such  water  in  any  manner  except  as  originally  used 
by  them  and  their  grantors,  and  that  it  is  clearly  wrong  in  this  respect.  We 
think  the  construction  placed  upon  this  provision  of  the  decree  by  plaintiffs 
in  error  is  warranted  by  the  language  used.  It  has  been  decided  by  this  court, 
in  Sieher  v.  Frink,  7  Colo.  148,  2  Pac.  Rep.  901,  that  the  point  of  diversion 
may  be  changed  without  affecting  the  right  of  priority,  where  no  change  is 
made  in  the  quantity  of  water  diverted,  and  no  one  is  injured  by  the  change. 
In  that  case  the  use,  and  the  place  where  used,  were  the  same  after  the  change 
as  before.  The  question  is  now  presented  whether  such  change  in  the  ponit 
of  diversion  can  be  made  for  the  purpose  of  changing  the  place  of  the  use. 
The  supreme  court  of  California  has  had  this  'question  before  it  several  times, 
and  a  review  of  some  of  the  cases  will  show  the  holding  in  that  state,  and  the 
reasons  given  therefor.  In  Maeris  v.  Bioknell,  7  Cal.  262-264,  it  was  held 
that  "a  party  who  makes  a  prior  appropriation  of  water  can  change  the  place 
of  its  use  without  losing  that  priority  as  against  those  whose  rights  have  at- 
tached before  the  change,"  and  this  decision  was  based  uj)on  the  fact  that  the 
adoption  of  any  other  rule  would  destroy  the  utility  of  the  appropriation.  In 
Kidd  V.  Lairds  15  Cal.  162-180,  it  was  held  that  the  rights  of  an  appropriator 
to  the  water  of  a  stream  are  strictly  usufructuary,  and,  upon  a  review  of  some 
of  the  common-law  authorities  relating  to  the  rules  of  law  by  which  such 
rights  are  governed,  the  court,  with  reference  to  the  rule  applicable  to  a  change 
of  the  place  of  diversion  and  a  change  of  use,  said  "that  in  all  cases  the 
effect  of  the  change  upon  the  rights  of  others  is  the  controlling  consideration, 
and  that,  in  the  absence  of  injurious  consequences  to  others,  any  change  which 
the  party  chooses  to  make  is  legal  and  proper."  In  Mining  Co.  v.  Morgan, 
19  Cal.  609-616,  it  was  again  held  that  the  right  to  change  the  point  of  diver- 
sion was  absolute,  and  unqualified,  except  as  limited  by  the  condition  "that 
the  change  must  not  injuriously  affect  the  right  of  others. "  In  Davis  v.  Gale, 
32  Cal.  27,  the  court,  in  speaking  of  the  rights  of  an  appropriator  of  water, 
say:  "Appropriation,  use,  and  non-use  are  the  tests  of  his  right;  and  place 
of  use,  and  character  of  use,  are  not.  When  he  has  made  his  appropriation, 
he  becomes  entitled  to  the  use  of  the  quantity  which  he  has  appropriated  at 
any  place  where  he  may  choose  to  convey  it,  and  for  any  useful  and  beneficial 
purpose  to  which  he  may  choose  to  apply  it.  Any  other  rule  would  lead  to 
endless  complic<itions,  and  most  materially  impair  the  value  of  water-rights* 
and  privileges."  The  rule,  as  here  announced,  seems  to  make  the  right  to 
change  the  point  of  diversion  and  use  absolute  and  unqualified.  In  Water 
Co,  V.  Powell,  34  Cal.  109,  it  appears  that  plaintiffs,  as  prior  approprlators, 
diverted  the  water  of  Shady  creek  by  means  of  a  dam  across  the  creek,  and 
that  the  dam  became  filled  by  the  deposits  of  tailings  from  workings  above, 
and  when  the  dam  became  so  filled,  the  plaintiffs  raised  the  same  from  time 
to  time,  until,  by  reason  of  the  dam  being  so  raised,  the  water  set  back  upon 
mining  claims  of  defendant,  and  interfered  with  the  working  thereof .  De- 
fendant destroyed  the  dam,  and  plaintiffs,  by  this  action,  sought  ^o  restrain 
defendant  from  further  interfering  with  the  dam.  The  court  instructed  the 
jury,  in  substance,  that,  if  it  became  necessary  for  plaintiffs  to  raise  the  dam 
to  turn  the  water  into  their  ditch,  they  had  the  right  so  to  do,  notwithstand- 
ing any  damage  caused  thereby  to  defendant.  This  instruction  was  held  to 
be  erroneous,  and  the  case  has  been  cited  as  an  authority  against  the  rule  per- 
mitting a  change  to  be  made  in  the  point  of  diversion.  An  examination  of 
the  opinion  will  disclose  the  fact  that,  while  some  of  the  language  used  seems 
to  warrant  the  inference  that  the  right  to  change  is  denied,  the  decision  is 
based  upon  the  fact  that,  by  reason  of  the  injury  alleged  to  be  caused  to  de- 
fendants by  the  change,  the  act  of  the  plaintiffs  became  a  nuisance,  so  that 
the  ruling  in  this  case  upon  the  facts  seems  to  be  in  full  accord  with  the  rule 
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laid  down  in  Kidd  v.  Laird  and  Mining  Co.  v.  Morgan,  in  so  far  as  the  ab- 
solute and  unqualified  right  to  change  the  point  of  diversion  is  limited  by 
these  cases  tochanges  that  will  not  injuriously  affect  others.  In  Junkans  v. 
Bergin,  67  Cal.  267-270,  7  Pac.  Rep.  684,  the  opinion  contains  the  following 
statement  relating  to  the  right  to  change  the  point  of  diversion:  "Undoubt- 
edly one  entitled  to  divert  a  quantity  of  water  from  a  stream  may  take  the 
same  at  any  point  of  the  stream,  and  may  change  the  point  of  diversion  at 
pleasure,  if  the  rights  of  others  be  not  injuriously  affected  by  the  change." 
In  this  case  it  was  held  that  the  change  made  might  injuriously  affect  the  de- 
fendants. It  seems  to  be  well  settled  by  these  decisions  that  a  prior  appro- 
priator  of  water  from  a  stream  may  change  the  point  of  diversion  and  the 
place  of  use  without  affecting  his  rights  of  priority,  and  all  the  cases  reviewed, 
except  the  case  of  Davis  v.  Gale,  make  the  right  to  make  such  change  depend- 
ent upon  the  condition  that  the  change  shall  not  injuriously  affect  others. 
We  think  that  the  rule  announced  in  Kidd  v.  Laird,  "that,  in  the  absence 
of  injurious  consequences  to  others,  any  change  which  the  party  chooses  to 
make  is  legal  and  proper,"  is  the  only  rule  under  which  the  rights  of  the  prior 
appropriator  can  be  fully  exercised,  and  his  rights,  and  the  rights  of  all  other 
persons,  fully  protected.  The  right  to  change,  so  limited,  includes  the  point 
of  diversion,  and  place  and  character  of  use.  It  follows  from  these  views 
that  the  decree  should  be  modified  by  striking  therefrom  the  following  por- 
tion, to-wit,  "and  from  diverting  any  of  the  said  waters,  save  and  by  means  of 
the  said  American  ditch,  Pollard  ditch,  and  Stevens  flume,  with  the  same  ca- 
pacity and  grade  as  the  same  were  and  were  wont  to  be  used  on  or  before  the 
10th  day  of  June,  1870;  and  from  in  any  way  widening  or  deepening  said 
American  ditch,  Pollard  ditch,  or  Stevens  flume;  and  from  increasing  the 
grade  thereof;  and  from  using  the  same,  or  either  thereof,  with  U  greiiter 
width,  depth,  or  grade  than  as  the  same  were  wont  to  be  used  on  and  before 
the  10th  day  of  June,  A.  D.  1870," — and  inserting  in  place  of  the  portion 
stricken  out  the  following  words,  to-wit,  "and  from  diverting  or  using  any 
of  said  waters  in  any  way  or  manner  whereby  such  diversion  or  use  will  in- 
juriously affect  the  complainants,  or  their  grantees,  in  a  greater  degree  than 
they  would  be  affected  by  such  diversion  and  use  of  said  waters  as  prior  to 
the  10th  day  of  June,  1870,  was  wont  to  be  practiced  by  those  using  and  en- 
joying the  said  Pollard  ditch,  American  ditch,  and  Stevens  flume."  The 
costs  of  the  writ  of  error  and  in  this  court  should  be  paid  b^  defendant  in 
error. 

De  Pbance,  C,  and  Stallcup,  C,  concur. 

Peb  Gttbiam.  Vot  the  reasons  given  in  the  foregoing  opinion,  the  judg- 
ment of  tlie  court  below  is  reversed,  and  the  cause  remanded,  with  directions 
that  a  decree  be  entered  in  accordance  with  the  views  expressed.  The  cost 
of  proceeding  in  this  court  will  be  taxed  to  defendant  in  error. 


(12  Colo.  1) 

Williams,  Sheriff,  v,  Mellob  et  ah 
(SupreTne  Court  of  Colorado.    November  80, 1888.) 

t  TaiAii— Instructions— Matters  not  in  Evidbnce. 

Where  there  is  no  evidence  of  instrnctions,  or  of  an  understanding  on  delivery  of 
an  execution  to  the  sheriff,  that  a  levy  should  be  delayed,  except  the  omission  to 
make  a  levy  for  20  days,  and  the  testimony  of  the  execution  debtor  to  propositions 
for  further  time,  which  were  not  accepted,  it  is  error,  in  replevin  by  mortgagees 
for  goods  levied  on  under  the  execution,  to  submit  to  the  jury  the  question  whether 
there  were  such  instructions  or  understanding. 

S,  Execution — Lien — Dblitert  to  Shbrxitf— Prioritt. 

The  lien  of  an  execution  f!s  prior  to  that  of  a  chattel  mortgage,  which  is  recorded, 
and  possession  under  which  is  delivered  after  the  delivery  ox  the  execution  to  the 
sheriff,  though  before  its  levy. 


Digitized  by 


Google 


840  PACIii-IC  REPORTER.  [Colo. 

8.  Appeal— Review— Objections  not  Made  Below. 

In  replevin  against  a  sheriff  who  justifies  under  an  execution,  his  failure  to  plead 
the  judgment  on  which  the  execution  issued  cannot  be  taken  advantage  of  on  ap- 
peal; no  objection  having  been  made  below,  and  the  judgment  havihg  been  provea 

Error  to  district  court,  Gilpin  county. 

Replevin  by  John  Mellor,  Jotin  Johnson,  and  Samuel  B.  Newell  against 
Richard  B.  Williams,  sheriff  of  Gilpin  county.  Judgment  for  plaintifiEs,  and 
defendant  appeals. 

Alvin  Marsh,  for  plaintiff  in  error.  Teller  <&  Orahood,  for  defendants  in- 
error. 

Gerry,  J.  This  Is  an  action  of  replevin  brought  in  the  district  court  of 
Gilpin  county;  the  defendants  in  error  being  the  plaintiffs  in  the  court  below. 
On  the  2l8t  day  of  June,  1884,  an  execution  issued  out  of  the  county  court  of 
Gilpin  county,  upon  a  judgment  rendered  in  said  court,  in  favor  of  Morris 
Thomas  and  against  one  Samuel  Walter.  The  writ  was  delivered  to  the 
sheriff  at  2  o^clock  f.  m.  of  said  21st  day  of  June.  On  the  same  day,  at  4: 15 
o'clock  p.  M.,  was  filed  for  record  a  chattel  mortgage,  dated  June  21»  1884, 
from  said  Samuel  Walter  to  defendants  in  error;  tliereby  conveying  to  them 
certain  good^  and  chattels  then  in  possession  of  said  Walter,  and  specifically 
described  in  said  mortgage,  to  secure  the  payment  of  a  certain  promisso^ 
note  in  the  sum  of  $500,  made  and  delivered  by  said  Walter  to  defendants  in 
error,  and  payable  to  their  order  six  months  after  date.  Defendants  in  error 
took  possession  of  the  goods  described  in  said  mortgage,  and  in  pursuance  of 
the  terms  thereof,  June  26,  1884,  and  advertised  the  same  goods  for  sale  on 
the  11th  day  of  July,  1884.  On  the  said  11th  day  of  July  the  plaintiff  in  er- 
ror, the  then  sheriff  of  said  county,  levied  said  execution  upon  said  goods  and 
chattels,  as  the  property  of  said  Samuel  Walter;  and  on  the  same  day,  under 
the  writ  of  replevin  in  this  case,  the  defendants  in  error  took  the  said  goods 
and  chattels  from  the  possession  of  the  sheriff,  and  proceeded  with  the  sale 
under  the  said  mortgage.  The  complaint  in  this  case  contains  the  usual  alle- 
gations provided  for  by  the  Code  in  actions  of  replevin.  The  defendant  in 
his  answer  admits  demand;  denies  that  the  plaintiffs  were  entitled  to  the 
chattels  in  controversy;  and  justifies  as  sheriff  under  the  said  writ  of  execu- 
tion. For  a  further  answer  he  alleged  that  the  said  chattel  mortgage  was 
fraudulent  and  void  as  against  creditors,  for  the  reason  that  said  mortgage 
was  made  upon  a  stock  of  wares  and  merchandise  belonging  to  the  mort^^agor, 
and  which  he  was  permitted  to  retain  in  his  possession,  and  dispose  of  in  the 
usual  course  of  trade  and  business,  in  like  manner  as  before  the  execution  of 
said  mortgage;  and  that  said  mortgage,  by  its  terms,  embraced  all  accessions 
and  additions  that  might  from  time  to  time  be  made  to  said  stock.  The 
plaintiffs,  in  their  replication,  inte7*  alia,  deny  defendant's  right  to  the  pos- 
session of  the  goods  and  chattels  under  his  levy,  and  by  virtue  of  the  execu- 
tion issued  in  favor  of  Morris  Thomas,  and  against  the  goods  and  chattels  of 
Samuel  Walter;  deny,  upon  information  and  belief ,  that  defendant  had  a  valid 
execution,  or  that  he  took  possession  lawfully  of  said  goods  and  chattels;  al- 
lege that  Samuel  Walter,  on  the  20th  day  of  December,  1888,  gave  his  prom- 
issory note  to  one  Hanington  and  Mellor  for  8650,  payable  six  months  after 
date,  with  interest  at  1^  per  cent,  per  month,  and  secured  said  note  by  giving 
a  chattel  mortgage  of  same  date,  upon  the  said  stock  of  goods,  together  with 
'all  additions  that  might  be  made  thereto  by  the  mortgagor;  that  Hanington 
and  Mellor  transferred  said  note  and  mortgage  to  the  plaintiffs;  that  on  the 
21st  day  of  June,  1884,  Samuel  Walter  gave  plaintiffs  a  renewal  note  for  the 
unpaid  balance  due  on  the  note  of  December,  1883,  in  the  sum  of  $500,  pay- 
able six  months  after  date,  and  secured  the  same  by  giving  another  chattel 
mortgage  in  lieu  of  the  mortgage  of  December  26th  on  his  said  stock  of  goods, 
together  with  all  accessions  that  might  be  made  thereto  by  said  mortgagor* 
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and  that  said  mortgage  was  filed  for  record  In  the  recorder's  office  of  Gilpin 
county  at  4:15  o'clock  p.  m.,  June  21,  1884;  deny  that  said  mortgage  was 
fraudulent,  and  that  said  Walter  was  allowed  to  retail  the  goods  mortgaged: 
and  allege,  upon  information  and  belief,  that  the  defendant  was  instructed  by 
the  said  Morris  Thomas,  the  judgment  creditor,  not  to  levy  the  said  execution 
until  July  10,  1884;  and  that  by  reason  thereof  the  said  execution  became 
dormant  and  void  as  against  these  plaintiffs.  On  the  trial  of  this  cause  in  the 
court  below,  a  verdict  was  found  by  this  jury  in  favor  of  the  plaintiffs,  and 
judgment  was  rendered  thereon.  Numerous  errors  are  assigned  in  this  case; 
the  first  being  that  the  court  erred  in  giving  instructions  Kos.  1  and  2,  in  be- 
half of  the  plaintiffs.  The  said  instructions  are  in  the  following  language: 
"The  court  instructs  the  jury  that  the  only  proper  office  of  an  execution  is  to 
enforce  the  collection  of  a  debt,  not  to  create  a  security.  If  you  find  from 
the  evidence  that  the  execution  hfld  by  the  defendant,  Williams,  as  sheriff, 
against  the  property  of  Samuel  Walter,  was  not  levied  upon  the  property  of 
said  Walter  as  soon  after  it  came  to  his  hands  as  could  reasonably  have  been 
done  under  the  circumstances,  as  shown  by  the  evidence,  and  that  the  same 
was  not  levied  by  reason  of  any  undei-standing,  expressed  or  implied,  with 
Morris  Thomas,  the  plaintiff  in  the  execution,  or  his  attorney,  or  if  the  same 
was  not  levied  by  direction  of  said  Thomas  or  his  attorney  before  possession 
of  property  was  taken  by  plaintiffs,  then  your  verdict  should  be  for  plaintiffs; 
unless  you  find  that  said  mortgage  mentioned  in  these  instructions  was  given 
and  received  with  the  intent  to  defraud  the  creditors  of  said  Walter.  If  you 
find  from  the  evidence  there  was  a  direction  or  instruction  by  Morris  Thomas 
or  his  attorney  to  defendant  not  to  levy  the  execution  in  the  suit  of  Morris 
Thomas  against  Samuel  Walter  until  further  orders  or  direction,  then  such 
execution  bad  no  force  or  effect  to  create  a  lien  on  the  property  of  said  Wal- 
ter while  it  was  so  held  under  such  direction  or  instruction.  Such  direction 
or  instruction  need  not  be  proved  by  direct  or  positive  words.  You  can  con- 
sider all  the  circumstances  and  acts  of  the  parties  relating  thereto,  as  shown 
by  the  testimony,  and,  if  satisfied  therefrom  that  there  were  such  directions 
or  instructions  or  understanding  between  the  parties,  then  such  execution 
created  no  lien  whatever  on  the  property  of  Walter,  (from  the  time  of  such 
direction,  instruction,  or  understanding.)'' 

We  are  of  the  opinion  that  these  instructions,  which  under  some  circum- 
stances may  be  a  correct  exposition  of  the  law,  yet  in  this  case  were  liable  to 
mislead  the  jury.  The  validity  of  the  judgment,  and  the  execution  Issued 
thereon,  is  not  called  in  question  in  the  argument,  and  it  is  but  fair  to  assume 
that  the  same  are  regular.  The  execution  came  into  the  hands  of  the  officer, 
Williams,  on  the  21st  day  of  June,  1884,  at  2  o'clock  p.  m.  of  said  day. 
On  the  same  day,  at  4:15  o'clock,  the  chattel  mortgage  in  question  was  filed 
for  recoi*d.  It  appears  from  the  record  that  prior  to  the  21st  day  of  June, 
1884,  other  mortgages  had  been  executed  and  delivered  by  the  said  Walter  to  the 
firm  of  Haningtou  &  Mellor,  and  that  the  note  which  the  said  last-named  chat- 
tel mortgage  was  given  to  secure  was  assigned  by  said  firm  to  J.  Mellor  &Co., 
the  defendants  in  error;  that  on  or  before  the  21st  day  of  June,  1884,  Walter 
paid  the  interest  and  8150  on  the  principal  of  said  note,  and  then  executed 
and  delivered  the  note  and  chattel  mortgage  in  controversy  in  this  case.  The 
past  transactions  between  these  parties  are  immaterial  in  this  connection. 
The  bona  fides  of  the  debt,  as  between  the  parties,  is  not  called  in  question. 
Neither  is  there  any  question  that  Walter  intended  to  give,  and  the  defendant^ 
in  error  intended  to  take,  security  for  their  debt  on  the  property  described  in  the 
complaint.  It  is  not  the  existence  of  the  debt,  and  the  bona  fides  of  the  trans- 
action, which  is  the  proper  subject  of  investigation.  The  real  issue  in  this 
case  is  the  validity  and  priority  of  the  liens,  as  between  the  parties  hereto. 
When  the  execution  in  question  came  into  the  hands  of  the  plaintiff  in  error, 
it  beciime  a  lien  upon  the  chattels  of  the  said  Walter;  and  a  subsequent  mortr 
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gage  of  the  said  Walter  would  take,  subject  to  the  existence  of  the  lien 
thereon,  unless  the  judgment  creditor,  Thomas,  by  some  act  of  his,  lost  or 
waived  his  priority  of  lien.  It  is  a  well-settled  pri  nciple  of  the  law  that  a  j  udg- 
ment  creditor  may  waive  or  lose  his  priority  of  lien  by  refusal  to  enforce  the 
same,  thereby  simply  holding  the  lien  as  security  for  the  collection  of  his  debt. 
Our  statute  in  regard  to  executions  is  adopted  from  the  state  of  Illinois.  Our 
section  1846,  Gen.  St.,  is  substantially  the  same  as  sections  8,  9,  p.  862,  Goth. 
Bev.  St.  Ill,  This  law  was  passed  upon  by  the  supreme  court  of  Illinois  in 
the  casv.  of  GUmore  v.  Davis,  84  III.  487.  An  execution  was  issued  in  Octo- 
ber, and  placed  in  the  hands  of  the  sheriff,  who  was  to  hold  the  execution  for 
the  present,  and  make  no  levy,  but  was  instructed  by  the  attorney,  if  the  ex- 
ecution was  not  paid  before  it  expired,  he  was  to  make  a  levy;  and  a  month 
afterwards,  and  while  the  execution  still  had  two  months  to  run,  the  sheriff 
was  directed  to  make  a  levy,  which  he  did.  In  the  mean  time  another  execu- 
tion, on  a  judgment  obtained  after  the  issue  of  the  first  execution  to  thesher- 
iff,  was  levied  upon  the  personal  property  of  the  judgment  debtor;  and  the 
court  held  that  the  first  execution,  by  reason  of  such  instruction  to  the  sher- 
iff, was  no  lien  whatever  upon  the  property,  and  that  the  levy  under  the  sub- 
sequent execution  was  good.  In  this  opinion  the  court  said:  "We  believe 
the  doctrine  to  be,  as  the  object  of  an  execution  is  to  obtain  satisfaction  of 
the  judgment  on  which  it  issues,  on  its  delivery  to  the  proper  officer,  it  gives 
to  the  creditor  a  priority,  because  the  law  imposes  the  duty  upon  the  officer  to 
execute  it  without  delay.  Any  act  of  the  creditors,  therefore,  diverting  the 
execution  from  this  purpose,  renders  it  inoperative  against  other  creditors, 
and  clothes  them  with  priority.  A  delivery  of  such  a  writ  to  a  sheriff,  in- 
structing him  at  the  same  time  to  do  nothing  under  it,  is  really  no  delivery, 
and  confers  no  rights  upon  the  creditor.  If  a  plaintiff  in  execution  instructs 
the  sheriff  to  make  no  levy  until  he  gives  him  further  orders,  or  until  an- 
other day,  it  follows,  if,  in  the  mean  time,  an  execution  comes  to  the  hands 
of  an  officer,  with  instructions  to  proceed,  and  he  actually  does  proceed,  and 
make  a  levy,  taking  the  property  into  his  possession,  this  second  execution 
is  and  should  be  deemed  first  in  order;  and  the  same  is  the  rule  if  the  direc- 
tion is  not  to  proceed  to  a  levy  unless  urged  by  junior  executions."  Sev- 
eral cases  are  referred  to  by  the  court  in  closing  the  opinion.  In  a  quotation 
from  Berry  v.  Smithy  3  Wash.  C.  C.60,  it  said:  "No  distinction  is  made  be- 
tween a  suspension  for  one  day,  or  one  or  more  months.  The  order  of  sus- 
pension deprives  the  act  of  the  officer  in  pursuance  of  it  of  all  its  force  and 
effect,  until  it  is  restored  by  a  countermand,  and,  if  a  second  execution  is 
taken  out  and  levied,  the  former  must  be  postponed."  This  decision  and  the 
cases  referred  to  therein  are  in  accord  with  the  decision  of  our  own  supreme 
court.  Speelman  v.  Chaffee,  5  Colo.  247-257.  On  the  latter  page  the  court 
says:  "The  only  proper  office  and  use  of  an  execution  is  to  enforce  the  collec- 
tion of  a  debt,  not  to  create  a  security;"  referring  to  Burleigh  v.  Piper,  51 
Iowa,  649,  2  N.  W.  Rep.  520.  And  again:  "A  direction  of  the  execution 
creditor  not  to  levy,  or  not  to  sell,  is  evidence,  prima  facie,  that  the  writ  is 
being  used  as  a  mere  security."  While  the  doctrine  is  thus  broadly  laid  down, 
that  a  plaintiff  in  execution  may  waive  or  lose  his  priority  of  lien,  yet  he  cannot 
do  this  without  some  fault  on  his  part.  He  is  not  liable  for  the  ordinary  neglex^ 
of  an  officer  to  whom  he  intrusts  his  process.  Riissell  v.  Qibbs,  5  Cow.  390; 
Doty  V.  Turner,  8  Johns.  18;  Leach  v.  Williams,  8  Ala.  759.  When  an  officer 
holds  a  process  for  a  long  period  of  time  without  enforcing  the  same,  the  pre- 
sumption arises  that  he  held  it  by  direction  of  the  plaintiff.  Thus,  in  Ohio,  a 
stallion  levied  upon  September  11. 1857,  was  left  in  possession  of  the  defendant, 
who  sold  in  November  3,  1858.  The  execution  was  held  to  be  dormant,  as 
against  the  purchaser,  for  it  was  in  the  power  of  the  plaintiff  to  have  compelled 
the  sheriff  to  make  a  sale.  Acton  v.  Knowles,  14  Ohio  St.  18.  A  similar  doc- 
trine was  announced  in  Kentucky,  where  a  sale  of  lauds  was  delayed  17 
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months,  and  In  another  case  for  3  years,  and  the  court  held  that  the  lien  became 
dormant.  Otvens  v.  Patteson,  6  B.  Mon.  489;  Bank  v.  Berry,  2  Bush,  236. 
But  where  there  has  been  no  considerable  delay  in  the  enforcement  of  an  exe- 
cution in  the  hands  of  an  officer,  then  it  must  appear  that  the  plaintiff  in  ex- 
ecution did  some  act  or  gave  some  directions  which  prevented  or  influenced 
the  officer  not  to  make  the  levy.  He  must  be  an  active,  not  a  passive,  factor 
in  securing  such  delay.  The  record  shows  that  but  little  evidence  was  intro- 
duced which  would  have  any  bearing  on  this  question.  Only  one  witness, 
Samuel  Walter,  the  judgment  debtor  and  mortgagor  of  the  goods  in  question, 
was  examined  on  this  point.  He  testified  substantially,  that  on  the  26th  day 
of  June,  1884,  the  day  defendant  took  possession  of  the  mortgaged  chattels, 
he  was  informed  by  the  attorney  of  Morris  Thomas  that  he  (Thomas)  "was  in 
town,  and  was  on  the  war  path."  Later  in  the  day  the  said  Thomas  and 
Walter  met,  and  the  former  upbraided  the  latter  for  not  paying  him,  accused 
him  of  bad  faith,  and  demanded  a  settlement  of  the  judgment  in  full.  In  the 
language  of  the  witness,  he  says:  "It  is  got  to  this,  that  I  am  going  to  see 
whether  I  have  got  five  hundred  dollars  there  or  not.  If  1  have  got  it,  I 
want  it;  if  I  have  not,  I  will  see  the  reason  why;"  or  something  to  that  effect. 
In  this  conversation  Walter  made  overtures  for  time,  and  some  amicable  set- 
tlement; offered  to  pay  $50  per  month  until  the  judgment  was  satisfied,  which 
offer  was  rejected.  Thomas  finally  proposed  that  if  Walter  would  pay  him 
^250,  nearly  one-half  of  the  amount  of  the  judgment,  he  would^  give. him 
time  on  the  balance.  Walter  said  he  would  see  Newell,  who  held  an  interest 
in  the  note  secured  by  the  mortgage,  and  ascertain  what  could  be  done.  Im- 
mediately after  this  conversation,  Walter  visited  the  attorney  of  the  defend- 
ants in  error,  and  surrendered  to  the  mortgagee  the  possession  of  the  mort- 
gaged chattels.  This  proposition  made  by  Thomas  was  not  accepted.  The 
minds  of  the  two  men  never  met  in  accord  on  the  same.  The  entire  conver- 
sation showed  that  Thomas  felt  aggrieved;  was  demanding  the  immediate 
payment  of  his  money;  and  the  only  thing  which  could  bo  tortured  into  an 
acquiescence  on  his  part  in  the  delay  of  the  sheriff  in  not  making  a  levy  is  the 
said  proposition  to  accept  $250,  and  give  time  forthe  payment  of  the  balance, 
— a  proposition  which  was  never  accepted,  and  is  therefore  without  effect  in 
this  case.  There  is  not  one  scintilla  of  proof,  in  the  record  in  this  case,  that 
any  directions  of  any  kind  or  character  whatever  were  given  by  said  Thomas 
to  the  plaintiff  in  error,  and  It  was  not  the  province  of  the  jury  to  indulge  in 
speculations  on  this  point.  The  writ  was  placed  in  the  hands  of  the  sheriff 
by  direction  of  the  judgment  creditor,  and  the  presumption  of  law  arises  that 
the  writ  was  so  placed  for  proper  and  legal  purposes,  and  to  be  executed  in 
accordance  with  the  law.  To  enable  the  plaintiffs  to  recover,  this  presump- 
tion must  be  overthrown  by  a  clear  preponderance  of  all  the  evidence  intro- 
duced in  the  cause.  As  before  suggested,  t^iere  was  practically  no  evidence 
upon  which  to  predicate  the  foregoing  instructions,  or  to  warrant  a  finding 
thereunder  in  plaintiff's  favor.  The  instructions  are  clearly  misleading.  They 
should  not  have  been  given,  and  for  this  error  the  judgment  must  be  reversed. 
It  is  urged  that  the  judgment  in  this  case  should  stand,  for  the  reason  that 
the  defendants  in  error  were  in  the  undisputed  possession  of  the  chattels  in 
question, —  having  taken  possession  of  the  same  15  days  prior  to  the  date  of 
levy»  by  virtue  and  in  pursuance  of  the  chattel  mortgage  made  by  Walter  to 
them;  and  whatever  interest  Walter  had  in  such  goods  could  only  be  reached 
by  the  process  of  garnishment.  That  position  might  be  correct  if  no  question 
wjis  raised  as  to  the  priority  or  validity  of  the  mortgage  lien  in  this  case. 
But  the  execution  had  been  issued,  and  came  into  the  hands  of  the  officer  to 
execute,  before  the  chattel  mortgage  was  recorded  or  the  property  reduced  to 
possession.  The  mortgagees^  possession  did  not  operate  to  divest  the  execu- 
tion lien,  or  destroy  the  right  of  levy  and  sale  to  satisfy  the  judgment.  When 
the  execution  lien  once  attaches,  it  follows  the  propei-ty  even  in  the  hands  of 
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ptrangers,  and  the  grantees  of  the  judgment  debtor;  and  surely  a  mortgagee 
whose  title  to  the  property  is  subject  to  be  defeated  by  a  subsequent  perform- 
ance of  the  conditions  of  the  mortgage  can  stand  in  no  better  light  than  a 
grantee  who  takes  a  title  absolutely.  It  is  contended  by  the  defendants  in 
error  that  the  judgment  in  this  case  should  not  be  disturbed,  for  the  reason 
that  there  was  no  allegation  in  the  answer  that  any  judgment  had  been  ob- 
tained against  the  defendant  in  the  execution;  and,  this  being  the  case,  the 
answer  presented  no  defense  to  the  cause  of  action  set  forth  in  the  complaint, 
and  that  the  plaintiffs  were  entitled  to  judgment  upon  the  pleadings,  and  that 
the  court  could  not  consider  any  proof  of  judgment,  as  the  same  did  not  fol- 
low and  support  the  allegations  of  the  answer.  When  an  officer  pleads  justi- 
fication, he  must  allege  and  prove  the  existence  and  validity  of  the  judgment 
as  well  as  the  writ.  This  is  a  well-recognized  principle  of  law,  and  requires 
no  argument  to  illustrate  the  same.  DeiUch  v.  Wiggins^  1  Colo.  299;  Wyatt 
V.  Freeman^  4  Colo.  14.  The  only  question  for  the  court  to  determine  is, 
under  the  pleadings  and  evidence  as  disclosed  by  the  records  in  this  case,  can 
the  rule  of  law  above  cited  be  invoked?  The  answer  of  defendant  alleges 
that  he  was  holding  possession  of  said  goods  and  chattels  by  virtue  of  an  ex- 
ecution issued  out  of  the  county  court  of  Gilpin  county  in  favor  of  one  Mor- 
ris Thomas,  and  against  one  Samuel  Walter,  which  writ  came  into  his  hands 
as  sheriff  of  Gilpin  county  on  the  21st  day  of  June,  1884;  and  that  as  such 
sheriff  he  levied  on  said  goods  and  chattels,  July  11,  1884,  as  the  property 
of  Samuel  Walter,  to  satisfy  said  execution,  and  was  holding  possession 
thereof  under  said  levy  when  plaintiffs  replevied.  No  issue  of  law  was  joined 
on  this  answer  to  test  its  elllciency.  The  plaintiffs  replied  thereto,  denying 
that  the  defendant  made  the  seizure  of  the  goods  by  virtue  of  any  valid  exe- 
cution; and  in  plaintiffs'  further  reply,  wherein  they  plead  affirmatively  the 
waiver  of  defendant's  execution  lien,  by  reason  of  instructions  given  the 
officer  having  the  execution  In  hand  to  delay  the  levy  of  the  same,  the  existence, 
though  not  the  validity,  of  the  judgment  is  admitted.  On  the  trial  of  the 
cause  in  the  court  below,  the  defendant  offered  in  evidence  the  record  of  this 
judgment,  and,  no  objections  being  made  to  the  same,  it  was  by  the  court  ad- 
mitted in  evidence.  During  the  progress  of  the  trial  the  plaintiffs  moved  the 
court  to  suppress  the  evidence  introduced,  relating  to  the  judgment,  but  this 
motion  was  based  on  technical  grounds,  and  not  on  the  variance  between  the 
pleadings,  and  the  proofs  offered,  and  the  court  properly  overruled  the  same. 
As  the  record  discloses,  it  Is  in  this  court  for  the  first  time  that  the  question  of 
a  variance  between  allegations  and  proofs  has  been  raised.  We  are  of  the 
opinion,  in  the  light  of  the  record  above  recited,  that  this  cannot  be  done.  The 
answer  in  the  first  instance  was  defective,  but  the  defective  averments  therein 
contained  were  aided  by  the  replication  and  evidence  received,  without  objec- 
tion.   The  judgment  will  be  revised,  and  the  cause  remanded. 


(17  Or.  114) 

Bailey  c.  Bailey. 

(Supreme  Court  of  Oregon,    November  28, 1888.)  , 

Divorce — Custody  op  Child. 

In  an  action  for  divorce  by  a  wife,  where  it  appears  from  the  evidence  that  the 
complaint  was  properly  dismissed,  and  divorce  granted  on  the  oross-bill  of  tbe  hiis- 
band,  and  that  be  is  the  proper  person  to  whom  tbe  care  and  custody  of  the  child 
should  be  committed,  and  competent,  it  should  be  given  to  him,  with  permission  to 
tbe  mother  to  visit  tbe  child  at  reasonable  times.^ 

Appeal  from  circuit  court,  Jackson  county, 

1  Respecting  tbe  disposition  of  the  custody  of  minor  children  in  divorce  prooeedlngs, 
see  Farrar  v.  Farrar,  (Iowa,)  39  N.  W.  Rep.  226,  and  note;  Lambert  v.  Lambert,  (Or.) 
ante,  459. 
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Action  for  divorce  by  Jennie  E.  Bailey  against  Charles  Bailey. '  Divorce 
granted  on  cross-bill  of  defendant,  not  allowing  him  custody  of  the  child; 
whereupon  he  appeals. 

Willard  Cratqfdrd,  for  appellant.    Jff.  K.  Hanna,  for  respondent. 

Per  Curiam.  The  suit  is  for  a  divorce,  and  the  evidence  is  brief  and  di- 
rect. Under  the  circumstances,  we  do  not  deem  it  necessary  to  state  the  evi- 
dence upon  which  our  judgment  is  founded.  It  is  sufficient  to  say  that  we 
think  the  court  below  was  fully  justified  by  the  evidence  in  dismissing  the 
plaintiff's  complaint,  and  sustaining  the  defendant's  cross-bill,  whereupon  a 
(iecree  of  divorce  was  granted.  But  we  think  the  evidence  shows  that  the 
father  is  not  only  competent  to  take  care  of  the  child,  but,  under  the  facts  of 
this  case,  is  the  proper  one  to  whom  the  care  and  custody  of  the  child  should 
be  committed.  The  decree,  therefore,  will  be  modified  so  as  to  give  to  the 
defendant  the  care  and  custody  of  the  child.  Bertha  May  Bailey,  and  that  the 
mother  be  allowed  to  visit  the  child  at  all  reasonable  times;  and  it  is  so  or- 
dered. 


(17  Or.  61) 

Miller  o.  Ltkgb. 

(Supreme'  Cov/rt  of  Oregon,    November  1, 1888.) 
L  Frauds,  Statute  or— Agrebmbkt  to  Pay  Dbbt  of  Another. 

S.  was  indebted  to  M.  in  the  Bum  of  $160,  to  be  paid  in  rails,  at  $50  per  thousand, 
to  secure  the  performance  of  which  agreement  S.  had  pledged  certain  property  to 
M.  If  the  defendant  agreed  with  the  plaintiff  to  pay  him  the  $160  which  S.  owed 
him,  and,  in^consideration  of  such  agreement,  the  plaintiff  discharged  S.  from  aU 
liability  for  said  debt,  and  released  the  property  which  he  held  in  pledge  for  its 
payment,  the  defendants  agreement  to  pay  the  $160  to  M.  is  a  new  and  original 
agreement,  and  is  not  within  the  statute  of  frauds.  AUteTf  it  is  within  the  statute 
and  void.* 
9.  Same— Verbal  Promise. 

Verbal  promises  to  pay  the  debt  of  another,  if  the  creditor  will  forbear  to  sue,  or 
discontinue  a  suit  already  begun,  or  release  a  Hen  on  personal  property  held  in 
pledge,  unless  the  X)romisor  derives  a  benefit  therefrom  peculiar  to  himself,  are  aM 
collateral  undertakings,  and  within  the  statute,  unless  in  writing.^ 
(SyUubua  by  the  Court.) 

Appeal  from  circuit  court,  Union  county. 

R.  Eakin  c6  JBro.,  for  appellant.     €t.  Q.  Bingham,  for  respondent. 

Strahan,  J.  The  amended  complaint  states  in  substance  that  on  the  20th 
day  of  March,  1887,  one  John  Smith  was  indebted  to  the  plaintiff  in  the  sum 
of  $160,  to  be  by  him  paid  in  rails,  viz.,  3,000  rails,  at  $50  per  thousand,  to  be 
made  and  delivered  on  or  before  July  1,  1887,  and  that,  as  security  for  the 
payment  ther-eof  by  said  John  Smith  to  plaintiff,  plaintiff  had  a  pledge  there- 
for,— two  horses,  two  sets  of  harness,  and  wagon  and  bob-sled;  that  said  de- 
fendant, on  said  — ^ day  of  March,  1887,  being  desirous  to  obtain  the  serv- 
ices of  said  Smith,  and  in  order  to  obtain  his  services,  requested  the  plaintiff 
to  release  him  from  his  said  contract  to  make  and  deliver  the  said  rails,  viz., 
3,000  rails,  and  to  release  the  said  property  so  pledged  for  the  payment  thereof, 
and  in  consideration  that  the  plaintiff  would  release  the  said  John  Smith  and 
the  said  pledged  property  the  defendant  undertook  and  agreed  to  pay  to  plain- 
tiff said  sum  of  $160  in  money  on  or  before  June,  1887;  that  thereupon, 
and  in  consideration  of  said  promise  of  the  defendant,  and  with  the  approval 
of  said  John  Smith  then  and  there  given,  the  plaintiff  did  so  release  the  said 
John  Smith  from  his  said  contract  to  make  and  deliver  said  rails,  and  also  did 
sa  release  the  property  so  pledged  for  the  payment  thereof,  and  accepted  the 

Un  general,  as  to  what  promises  are  within  the  statute  of  frauds,  as  being  promises 
to  pay  the  debt  of  another,  see  Manufacturing  Co.  v.  Burrows,  (Kan.)  ante,  809,  and 
note. 
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defendant  and  his  undertaking  to  pay  the  said  amount  in  money,  etc.  The 
answer  denied  each  material  allegation  in  the  complaint.  Upon  the  trial  the 
plaintiff  was  nonsuited  by  the  court  after  all  the  evidence  offered  by  him  was 
excluded,  to  all  of  which  proper  exceptions  were  taken.  The  plaintiff,  George 
Miller,  being  on  the  stand  as  a  witness  in  his  own  behalf,  his  attorney  sought 
and  offered  to  prove  by  him  "that  defendant  came  to  plaintiff ^s  house,  and  de- 
sired John  Smith  to  work  for  him,  and  agreed  with  plaintiff  that,  if  plaintiff 
would  release  him  from  his  contract  to  plaintiff  to  get  out  and  deliver  rails, 
and  would  releaae  the  property  held  in  pledge  therefor,  the  defendant  would 
pay  the  plaintiff  the  value  of  the  rails,  viz.,  3,000  rails,  at  $50  per  M.,  and 
that  plaintiff,  in  consideration  of  said  promise,  released  said  John  Smith  from 
his  contract,  and  did  release  the  property  so  held  in  pledge;  and  that  John 
Smith  was  present  and  assented  to  that  arrangement.  And  the  defendant  re- 
quested plaintiff  to  release  said  John  Smith  from  liability  to  the  plaintiff  on 
the  contract  testified  to,  and  to  release  said  pledged  property."  All  of  which 
testimony  was  objected  to  by  defendant's  counsel  as  incompetent,  unless 
shown  to  be  in  writing,  and  the  objection  was  sustained.  These  offers  of  ev- 
idence, and  the  ruling  of  the  court  excluding  them,  present  the  only  material 
questions  necessary  to  be  considered  on  this  appeal.  By  these  rulings  the  court 
below,  in  effect,  held  that  the  promise  of  the  defendant  was  w^itliin  the  stat- 
ute of  frauds,  and*  therefore  void,  because  not  in  writing. 

1.  Upon  the  argument  here  it  was  contended  on  the  part  of  the  appellant 
that  this  was  a  new  and  original  undertaking  on  the  part  of  the  defendant, 
made  upon  a  new  consideration,  and  in  no  sense  "an  agreement  to  answer  for 
the  debt,  default,  or  miscarriage  of  another."  That  depends  entirely  on  the 
question  of  fact  whether  or  not  Smith's  debt  to  the  plaintiff  was  discharged. 
If  his  liability  to  the  plaintiff  was  extinguished  by  the  new  agreement,  so  that 
the  plaintiff  had  no  further  claim  against  him  either  for  the  rails  or  the  debt, 
then  the  defendant's  agreement  viixs  a  new  and  original  undertaking,  in  no 
sense  collateral,  and  is  not  within  the  statute  of  frauds.  Day  v.  C/oOt  4  Bush. 
563;  Yale  v.  Edgeiton,  14  Minn.  194,  (Gil.  144;)  Booth  v.  Eighmie,  60  N.  Y. 
238;  Underwood  v.  Lovelace,  61  Ala.  155;  Stone  v.  Symmes,  18  Pick.  467; 
WaUon  V.  Jacobs,  29  Vt.  169;  Qleason  v.  Briggs,  28  Vt.  135;  Lord  v.  Da- 
vison, 3  Allen,  131;  Eddy  v.  Roberts,  17  111.  505;  Warren  v.  Smith,  24  Tex. 
484;  Harris  v.  Young,  40  Ga.  65;  Furbish  v.  Qoodnow,  98  Mass.  '296.  On 
the  other  hand,  if  Smith's  debt  to  the  plaintiff  was  not  discharged  or  extin- 
guished by  the  agreement,  and  what  the  parties  did  at  the  time  the  new  agree- 
ment was  made,  then  the  defendant's  agreement,  being  collateral,  is  within 
the  statute  of  frauds,  and  is  void  unless  in  writing.  The  fact  that  Smith  was 
released  from  his  obligation  to  make  the  rails,  and  that  the  plaintiff  released 
Smith's  property,  which  he  had  in  pledge  to  secure  the  performance  of  Smith's 
agreement,  would  make  no  difference.  A  verbal  promise  to  pay  the  debt  of 
another,  if  the  creditor  will  forbear  to  sue,  or  discontinue  a  suit  already  be- 
gun»  or  release  an  attachment,  or  if  he  will  forbear  making  an  attachment 
unless  the  promisor  derives  a  bene6t  or  advantage  therefrom  peculiar  to  him- 
self, are  clearly  collateral  undertakings,  and  witTiin  the  statute,  and  are  void 
unless  in  writing.  Watson  v.  Randall,  20  Wend.  201;  Thomas  v.  Delphy,  33 
Md.  373;  Hilton  v.  Dinsmore,  21  Me.  410;  Duffy  v.  Wunsch,  42  N.  Y.  243; 
Lieber  v.  Levy,  3  Mete.  (Ky.)  292.  If  Smith's  obligation  to  pay  the  plaintiff 
the  amount  specified  remained  in  force, — and  it  did  unless  the  plaintiff  re- 
leased him  from  liability  to  pay, — the  defendant's  promise,  being  collateral, 
could  not  be  enforced  unless  the  same  was  evidenced  by  writing.  Furbish 
V.  Qoodnow,  supra;  Gill  v.  Herrick,  111  Mass.  501;  Curtis  v.  Brown,  5 
Cush.  488;  Forth  v.  Stanton,  1  Wms.  Saund.  211;  Britton  v.  Thrailkill,  5 
Jones,  (N.  C.)  329;  Stone  v.  Symmes,  18  Rck.  467;  Brovm  v.  Hazen,  11 
Mich.  219;  Shoemaker  v.  King,  40  Pa.  St.  107;  Nevyell  v.  Ingraham,  15  Vt. 
422;  Noyes  v.  Humphreys,  11  Grat.  636.    The  amended  complaint,  while  it 
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alleges  that  Smith  was  discharged  by  the  plaintiff  from  his  obligation  to  make 
the  rails,  does  not  directly  allege  that  he  was  released  from  the  debt;  but  it 
was  not  demurred  to,  and  the  plaintiff  then  and  now  claims  a  more  liberal 
construction  of  its  terms.  Upon  the  trial  he  offered  to  prove  that  John  Smith 
was  released  from  iiis  contract  with  the  plaintiff,  which  the  court  refused  to 
permit.  Under  all  the  facts  disclosed  by  this  record  we  are  not  satisfied  with 
this  ruling.  The  court  ought  to  have  permitted  the  evidence  to  have  been  in- 
troduced, and  the  plaintiff  then  mlglit  have  been  permitted  to  amend  his 
pleading  so  as  to  make  it  conform  to  the  facts  proved;  or,  if  that  were  not 
done,  or  if  the  evidence  failed  to  show  that  Smith's  debt  to  the  plaintiff  was 
discharged,  it  would  have  been  the  duty  of  the  court  to  have  instructed  the 
jury  to  find  a  verdict  for  the  defendant.  Thinking  it  probable  that  the  merits 
of  this  case  were  not  reached  upon  the  previous  trial,  we  reverse  the  judg- 
ment, and  remand  the  case  for  a  new  trial. 


(It  Or.  uo)  Jackson  i.  Jackson. 

(Supreme  Court  of  Oregon,    November  96, 1888.) 

L  Plbadinq — Allegations— Liberal  Construction. 

The  Civil  Code  of  this  state  requires  the  allegations  of  a  pleading  to  be  liberally 
construed,  in  order  to  determine  its  effect,  with  a  view  to  substantial  justice  be- 
tween the  parties. 

9.  Same — Ambiguity— Remedy — Motion  to  Make  Certain. 

A  pleading  must  contain  facts  sufficient  to  constitute  a  cause  of  action,  suit,  or 
defense;  but  a  failure  to  state  them  with  clearness  and  precision  is  not  a  ground  of 
demurrer.  If  they  are  stated  in  such  a  vague  and  ambiguous  manner  that  the  pre- 
cise nature  of  the  charge  or  defense  Is  not  apparent,  the  remedy  of  the  adverse  party 
is  by  motion  to  compel  the  pleader  to  make  it  more  definite  and  certain. 

8.  Injunction— Expulsion  from  Land— Right  to  Possession. 

Where  a  plaintiff  alleged  the  filing  of  his  declaratory  statement,  claiming  to  pre- 
empt two  subdivisions  of  land  under  the  laws  of  the  United  States;  that  he  was  a 
legally  qualified  pre-emptor  under  said  laws;  that  he  had  been  in  the  peaceable  and 
quiet 'possession  thereof,  complying  with  the  requirements  of  said  laws,  in  doing 
aU  necessary  acts  of  residence  and  cultivation ;  that  the  defendant  unlawfully  and 
wrongfully  took  possession  of  one  of  the  subdivisions,  and  prevented  and  forcibly 
resisted  the  plaintiff  from  taking  possession  thereof;  that  the  defendant  forcibly 
resists  plaintiff  from  taking  possession  of  the  land  in  order  to  do  the  necessary  acts 
of  residence  and  cultivation  thereon ;  and  that  the  defendant  was  wholly  insolvent : 
Tield,  that  the  facts  iitated  were  sufficient  to  constitute  a  cause  of  suit  for  an  injunc- 
tion to  compel  the  defendant  to  desist  from  doing  such  acts,  and  to  admit  the  plain- 
tiff into  the  possession  of  the  land ;  that  the  filing  of  the  declaratory  statement  by 
the  plaintiff  entitled  him  to  the  possession  of  the  land  for  the  purpose  of  perform- 
ing those  acts  required  to  be  done  by  the  pre-emption  law;  and  that  no  other  per- 
son had  a  right  to  enter  the  land,  or  to  interfere  with  the  plaintiff's  occupancy  of 
It,  so  long  as  his  entry  remained  uncanceled. 

{SylUOms  by  the  Cov/rU) 

Appeal  from  circuit  court,  Coos  county. 

Action  by  Alexander  Jackson  against  William  Jackson  for  the  possession  of 
certain  real  estate.    From  the  judgment  for  plaintiff  defendant  appeals. 
Hazard  &  Wilson,  for  appellant.    J.  W,  Hamilton,  for  respondent. 

Thayer,  0.  J.  The  respondent  commenced  a  suit  against  the  appellant  in 
said  circuit  court  to  compel  him  to  admit  the  respondent  into  the  possession 
of  certain  premises  situate  in  said  county,  and  described  as  the  W.  J  of  S.  E. 
i,  and  N.  E.  i  of  S.  E.  J,  of  section  25,  township  28  S.,  range  12  W.,  and  to 
enjoin  the  appellant  from  entering  upon  the  said  premises.  He  alleged  in  his 
complaint  that  he  was  a  legally  qualified  pre-emptor  under  the  laws  of  the 
United  States;  that  on  or  about  the  25th  day  of  May,  1887,  he  duly  filed  his 
declaratory  statement,  claiming  to  pre-empt  said  premises  under  the  laws  of 
the  United  States;  that  said  filing  was  duly  made  in  the  United  States  land- 
office  at  Roseburg,  Or. ;  that  for  two  year  previous  to  said  filing  he  was  in  the 
peaceable  and  quiet  possession  of  said  premises*  and  complying  with  the  re- 
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quirements  of  the  laws  of  the  United  States  in  doing  all  necessary  acts  of  resi- 
dence and  cultivation  thereon;  that  inasmuch  as  there  was  a  question  as  to 
whether  said  premises  were  subject  to  pre-emption,  or  whether  they  fell  within 
the  limits  of  the  Coos  Bay  Wagon  Road  Company's  grant  of  land,  a  private 
corporation  doing  business  within  the  state  of  Oregon,  and  duly  organized  un- 
der the  laws  of  the  state,  he  made  a  contract  with  the  said  company  for  the 
purchase  of  said  premises,  in  the  event  the  same  should  come  within  its  grant, 
previous  to  his  filing,  and  by  the  license  and  permission  of  said  company  was 
in  possession  of  said  land  on  the  8th  day  of  February,  1888,  at  which  time  the 
appellant  unlawfully  and  wrongfully  took  possession  of  the  premises,  and  had 
prevented  and  forcibly  resisted  him  from  taking  possession  thereof;  that  the 
appellant  had  committed,  and  was  then  committing,  acts  to  the  irreparable 
injury  of  the  riglits  of  the  respondent,  in  that  the  appellant  forcibly  resisted 
respondent  from  taking  possession  of  said  premises  in  order  to  do  the  neces- 
sary acts  of  residence  and  cultivation  thereon,  and  said  appellant  had  injured 
the  stock  of  respondent  on  the  premises,  and  threatened  to  kill  any  of  respond- 
ent's stock  which  he  might  find  thereon;  that  appellant  was  wholly  insolvent, 
and  unable  to  pay  respondent  any  damages  which  might  be  recovered  in  an 
action,  and  that  he  had  no  plain,  speedy,  or  adequate  remedy  at  law.  The  ap- 
pellant demurred  to  the  comphiint,  for  the  reason  that  it  did  not  state  facts 
sufficient  to  constitute  a  cause  of  suit.  The  circuit  court  overruled  the  de- 
murrer, aud,  the  appellant  having  failed  to  answer  over,  the  decree  appealed 
from  was  entered  against  him.  It  is  claimed  by  the  appellant's  counsel  on 
the  appeal  that  a  pleading  must  be  construed  most  strongly  against  the 
pleader.  He  claims,  also,  that  the  ground  of  the  suit  is  irreparable  injury  to 
the  respondent;  and  that,  in  order  to  maintain  it,  the  respondent  must  not 
only  allege  it,  but  must  state  the  facts  from  which  it  is  inferable.  He  fur- 
ther claims  that  the  complaint  is  defective,  in  not  stating  such  facts. 

Whatever  the  rule  may  heretofore  have  been  in  regard  to  tlie  construction 
of  a  pleading  is  unimportant  Under  the  present  practice  in  this  state,  it  is 
regulated  by  positive  law.  Our  Cdde,  §  84,  provides  thjit,  "in  the  construc- 
tion of  a  pleading  for  the  purpose  of  determining  its  effect,  its  allegations 
shall  be  liberally  construed,  with  a  view  of  substantial  justice  between  the 
parties. "  This  is,  to  my  mind,  a  wholesome  improvement  upon  the  rule  con- 
tended for  by  appellant's  counsel,  and  is  in  harmony  with  the  general  spirit 
and  intent  of  code  practice.  A  pleading  must  contain  facts  sufficient  to  con- 
stitute a  cause  of  action,  suit,  or  defense;  but  a  failure  to  state  them  with 
that  clearness  and  perspicuity  required  in  good  pleading  is  not  a  ground  of  de- 
murrer. It  is  not  open  to  that  character  of  objection,  unless  it  fail  to  con- 
tain some  material  averment. 

If  the  facts  necessary  to  constitute  a  cause  of  action,  suit,  or  defense  can 
be  obtained  by  a  liberal  construction  of  the  allegations  in  the  pleadings,  with 
a  view  to  substantial  justice  between  the  parties,  a  demurrer  to  it  should  not 
be  sustained.  When  the  pleader  alleges  sufficient  facts  in  such  a  case,  but 
states  them  in  such  a  vague  and  ambiguous  manner  that  the  precise  nature  of 
the  charge  or  defense  is  not  apparent,  the  remedy  of  the  adverse  party  is  by 
motion  to  compel  him  to  maJie  it  more  definite  and  certain.  I  have  ex- 
amined the  complaint  demurred  to,  and  think  that  it  states  facts  sufficient  to 
entitle  the  respondent  to  the  relief  claimed.  The  case  is  one  which  requires  a 
speedy  and  summary  remedy;  otherwise  the  respondent  will  necessarily  lose 
the  benefit  of  his  pre-emption  right  to  the  premises. 

The  appellant's  counsel  contends  that  the  complaint  does  not  show  the  re- 
spondent entitled  to  the  possession  of  the  premises;  that  the  claim  of  license 
from  the  Wagon  Road  Company  had  no  effect,  as  it  is  not  shown  that  said 
company  ever  had  the  right  of  possession  itself,  nor  that  the  mere  filing  of  a 
pre-emption  declaratory  statement  necessarily  gives  the  right  to  the  posses- 
sion of  all  the  land  covered  thereby;  as  any  number  of  persons  are  allowed  to 
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file  on  the  same  tract,  at  the  same  time,  leaving  the  qaestion  of  the  ultimate 
right  to  purchase  to  be  decided  by  the  department  whenever  a  contest  shall 
be  initiated,  or  an  attempt  made  by  one  of  the  claimants  to  perfect  his  entry. 
Upon  this  last  proposition  we  are  unable  to  agree  with  counsel.  We  are  of 
the  opinion  that  a  pre-emptor,  by  filing  his  declaratory  statement,  acquires  a 
priority  of  right;  and  that  he  is  entitled  to  the  possession  of  the  premises  for 
the  purposes  of  performing  those  acts  required  to  be  done  by  the  pre-emption 
law;  and  that  no  other  person  has  a  right  to  enter  the  land,  or  to  interfere 
with  his  occupancy  thereof,  so  long  as  his  entry  remains  uncanceled.  The 
facts  alleged  in  the  complaint  show  such  an  intei^erence  on  the  part  of  the  ap- 
pellant with  the  respondent's  occupancy  of  the  premises  as  will  necessarily 
jeopardize  his  right  to  perfect  his  title  thereto  under  the  pre-emption  law  of 
the  United  States.    The  judgment  appealed  from  will  therefore  be  affirmed. 


07  Op.  IIB) 

GsRBEB  17.  Bauebline  et  aL 
{Supreme  Court  of  Oregon*    December  8, 1S88.) 

1.  Pakewt  anu  CmLD— Support  op  Step-Chilt>— Right  to  Service. 

The  law  does  not  impose  upon  a  step-father  the  duty  of  supporting  a  step<child; 
nor  is  he  by  virtue  of  such  relation  entitled  to  demand  its  services. 

2.  Same— VoLUSTiiRT  Support— Presumption. 

If  a  step-father  voluntarily  assumes  the  care  and  support  of  a  step-cbild,he  stands 
in  loco  parentis  to  such  child ;  and  the  presumption  then  is  that  they  deal  as  parent 
and  child,  and  not  as  master  and  servant. 
8.  Same— Appointment  as  Guardian. 

If  a  step-father  never  assumed  said  duty,  but  qualified  as  the  guardian  of  the  step- 
child, ana  as  such  ^ardian  furnished  it  with  necessaries,  and  charged  for  them  in 
his  accounts  as  such  guardian,  the  presumption  that  he  acted  or  intended  to  act  in 
loco  parentis  is  rebutted, 
ii  Guardian  and  Ward— Improvements  on  Ward's  Property— Compensation. 

The  ordinary  rule  is  that  a  guardian  will  not  be  allowed  for  permanent  improve- 
ments placed  by  him  on  a  minor's  property  without  authority. 
{Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Benton  county. 

John  Burnett  and  W  8,  McFadden,  for  appellant.    /•  W.  Raybum  and 
8tott,  Waldo,  Smith,  Stoit  di  Boise,  for  respondents. 

Strahan,  J.  Some  years  ago  John  Bauerllne  died  intestate  in  Benton 
county,  leaving  a  widow  and  two  minor  children,  George  F  Bauerllne  and 
Margeret  Bauerllne,  now  Margaret  Carter.  The  present  appellant,  Henry 
Gerber,  intermarried  with  the  widow,  and  soon  thereafter  was  appointed  and 
qualified  as  the  guardian  of  said  minors.  The  guardian  filed  an  inventory  of 
the  property  of  said  wards,  from  which  it  appeared  they  owned  the  following 
property:  Personal  property,  $175;  real  property,  lots  1  and  2  in  block  8, 
Dixon's  addition  to  the  city  of  Corvallis,  and  fixtures  thereon,  $1,500;  total, 
$1,675.  At  the  time  said  guardian  qualified,  George  F.  was  two  and  one-half 
years  old,  and  Maggie  was  in  her  fifth  year.  It  appears  that  after  said  guard- 
ian qualified  as  such  he  clothed,  boarded,  and  in  every  way  cared  for  said  wards 
until  after  they  attained  their  majority.  About  ApVil,  1887,  said  wards,  hav- 
ing attained  their  majority,  filed  an  application  in  the  county  court  of  Benton 
county.  Or.,  for  a  citation  to  said  guardian,  requiring  him  to  file  a  final  ac- 
count of  his  proceedings.  In  obedience  to  said  citation  the  guardian  filed  his 
final  account.  Objections  to  the  same  were  duly  filed  by  said  wards,  and  dep- 
ositions were  taken  before  a  referee  by  each  of  said  parties  on  the  issues  raised 
by  said  objections,  and  the  denials  thereof  by  the  guardian.  Upon  the  final 
hearing  in  the  county  court  that  court  found  that  neither  party  pay  to  the  other 
anything;  that  the  guardian's  accounts  be  finally  settled;  that  said  guardian 
be  discharged  from  any  further  duties  of  his  said  trust;  that  his  bondsmen  be 
exonerated;  and  that  each  party  pay  half  the  costs  and  disbursements.  From 
v.l9p.no.21— 54 
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this  decree  the  wards  appealed  to  the  circuit  court,  where  the  case  was  regu- 
larly heard  on  the  transcript  and  evidence  accompanying  it.  It  appears  from 
the  record  that  said  guardian  never  filed  but  one  account  until  his  final  ac- 
count was  filed.  This  account  was  filed  March  21, 1871.  By  this  account  he 
presented  a  claim  to  the  county  court  for  the  maintenance  of  George  F.  and 
Maggie,  a  part  of  which  was  then  allowed.  The  circuit  court  found  in  favor 
of  Maggie  in  the  sum  of  $354.07,  and  in  favor  of  George  F.  in  the  sum  of 
6497.07,  and  decreed  accordingly.  From  this  decree  the  guardian  has  appealed 
to  this  court.  Said  guardian's  account  consists  of  very  numerous  items  of 
debit  and  credit.  The  debit  side  of  the  account  is  made  up  of  the  amount  of 
the  inventory;  rents  received  on  property  until  March,  1871,  $610;  cash  re- 
ceived on  insurance  of  property  burned  in  1871,  S983;  money  received  from 
sale  of  some  brewery  fixtures  saved  from  the  fire,  $100;  amount  received  from 
sale  made  by  order  of  county  court  of  certain  lots  which  had  been  admeasured 
to  Mrs.  Gerber  as  dower,  and  in  which  said  minors  owned  a  remainder;  mak- 
ing a  total  of  $3,818.  The  credit  side  of  the  account  consists  of  numerous 
credits  for  money  paid  for  taxes,  insurance,  improvements  of  a  permanent  nat- 
ure on  ward's  property,  and  for  the  maintenance  and  support  of  said  wards, 
amounting  in  the  aggregate  to  the  sum  of  $7,875.20.  Deducting  debits  from 
credits  leaves  a  balance  in  favor  of  the  guardian  of  $4,057.20. 

I  have  read  and  carefully  considered  the  evidence  in  support  of  and 
against  the  various  items  of  debit  and  credit,  and  do  not  consider  that  a  par- 
ticular reference  to  them  is  necessary  to  a  proper  determination  of  this  cause. 
It  was  conceded  on  the  argument  that  if  the  wards  are  chargeable  in  this  ac- 
counting with  what  the  evidence  manifestly  shows  their  maintenance  was 
reasonably  worth,  from  the  time  of  the  appointment  of  the  guardian  to  the 
filing  of  the  final  account,  there  would  be  nothing  due  from  said  guardian  to 
either  of  them.  Not  only  so,  but  the  amount  of  such  an  allowance  would  ab- 
sorb their  entire  estate.  But  counsel  for  respondents  claim  that  no  such  al- 
lowance can  or  ought  to  be  made,  for  the  reason  that  when  Henry  Gerber  mar- 
ried the  mother  of  these  wards  he  stood  in  loco  parentis  to  them,  and  the  law 
will  not  permit  him  to  make  such  charge.  When  Gerber  became  the  step- 
father of  these  children,  the  law  did  not  impose  upon  him  the  duty  of  sup- 
porting them  or  make  him  liable  therefor.  Neither  did  he  become  entitled  to 
the  proceeds  of  their  labor.  The  law  seems  to  be  that  if  a  step-father  volun- 
tarily assumes  the  care  and  support  of  a  step-child,  he  stands  in  loco  parentis, 
and  the  presumption  then  is  that  they  deal  with  each  other  as  parent  and 
child,  and  not  as  master  and  servant;  and  in  such  case  the  ordinary  rules  ap- 
plicable to  parent  and  child  will  apply.  But  if  the  facts  tend  to  show  that 
such  step-father  never  voluntarily  assumed  that  duty,  but  that  he  qualified  as 
the  guardian  of  such  minors,  and  in  that  capacity  furnished  them  with  necessa- 
ries, and  charged  them  for  the  same  in  his  accounts  as  such  guardian,  the  pre- 
sumption that  he  acted  or  intended  to  act  in  loco  parentis  is  rebutted.  In  such 
case  no  good  reason  appears  to  me  why  the  burden  of  the  support  of  the  wards 
should  fall  upon  the  step-father,  rather  than  that  they  should  be  supported 
out  of  their  own  property,  or  why  such  guardian  should  not  be  permitted  to 
apply  the  necessary  amounts  to  their  support  out  of  their  estate.  The  lowest 
estimate  that  could  be  made  for  their  support  more  than  absorbs  the  amount 
found  in  their  favor  by  the  circuit  court.  This  view  of  the  subject  disposes 
of  the  claim  of  said  wards. 

On  the  other  hand,  I  do  not  think  their  estates  should  be  burdened  with 
charges  for  improvements,  however  permanent  or  meritorious  they  may  be. 
No  doubt  the  guardian  acted  in  the  utmost  good  faith  in  making  them,  but 
he  has  had  the  use  of  them,  and  no  charge  is  made  against  him  for  rent  or 
for  the  use  of  the  real  estate  while  he  occupied  it.  In  addition  to  this,  they 
were  placed  there  without  legal  authority.  Whether  there  might  not  a  case 
arise  where  an  allowance  for  improvements  might  be  made,  we  do  not  now 
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decide  or  consider.  It  is  sufficient  for  the  disposition  of  this  case  to  hold  that 
no  such  controlling  equities  appear  in  support  of  this  claim.  Whatever  merit 
there  may  be  in  the  claim  for  improvements  is  fully  met  and  counterbalanced 
by  other  equitable  considerations  presented  by  the  claims  of  the  >«ards.  This 
conclusion  enables  them  to  receive  their  estate  in  its  improved  condition, 
freed  from  any  claim  on  account  of  such  improvements.  What  has  been 
said  leads  to  the  reversal  of  the  decree  of  the  circuit  court,  and  to  an  affirm- 
ance of  the  decree  of  the  county  coui-t,  and  it  is  so  ordered. 


(40  Kan.  215) 

Wichita  Wholesale  Grocery  Co.  v.  Records. 
(Supreme  Court  of  Kansas.    December  8, 1888.) 

Attaohmbnt— Dissolution— Evidence— Declarations. 

Where  the  assignee  of  a  defendant  in  a  civil  action  files  and  presents  a  motion  to 

discharge  the  property  claimed  by  him  under  an  assignment  from  the  defendant. 

and  the  defendant  is  not  a  party  to  the  motion,  the  statements  and  declarations  of 

the  defendant  subsequent  to  the  assignment  are  not  competent  evidence  against  the 

assignee. 
(Syllabus  by  the  Court.) 

On  motion  for  rehearing.    For  former  opinion  see  ante,  346. 

A,  i.  Noble,  Houston  &  Bentley,  Chester  I,  Long,  and  J.  D,  McFarland, 
for  plaintiff  in  error.  Sllis  &  Overstreet,  David  Overmyer^  and  Denton  & 
Jones,  for  defendant  in  error. 

Per  Curiam.  It  appears  upon  a  re-examination  of  tiiis  case  that  D.  F. 
Swank  was  not  a  party  to  the  motion  to  dissolve  the  attachment;  that  the 
motion  was  filed  and  presented  by  H.  D.  Kecords,  as  the  assignee  of  D.  F. 
Swank.  Swank  was  a  party  to  the  action  commence<l  by  the  Wichita  Whole- 
sale Grocery  Company  sjgainst  him,  but  not  to  the  motion  referred  to.  We 
have  already  held  that  Kecords,  as  the  assignee,  had  the  right  to  make  the 
motion,  and,  as  he  was  tbe  only  party  to  the  motion,  under  the  decision  of 
Hair  grove  v  Millington,  8  Kan.  480,  the  declarations  of  I).  F.  Swank  were 
not  competent  as  against  Records,  the  assignee.  It  is  said  in  Hairgrove  v. 
Millington,  supra:  "If  Murphy  had  not  been  a  party  there  could  be  no  ques- 
tion but  that  the  evidence  objected  to  would  have  been  competent  as  against 
Hairgrove;  while,  on  the  other  hand,  if  Murphy  alone  had  been  the  defend- 
ant, the  evidence  would  not  have  been  competent.  It  follows,  then,  that  the 
evidence  should  have  been  admitted  as  against  Hairgrove,  "but  excluded  us 
against  Murphy;  or,  rather,  it  should  have  been  allowed  to  goto  the  jury, 
but  the  court  should  have  Instructed  the  jury  to  consider  it  only  as  against 
Hairgrove.  It  would  also  have  been  competent  to  prove  Murphy's  statements 
and  declarations  as  against  Murphy;  but  Murphy*s  statements  and  declara- 
tions would  not  have  been  competent  evidence  as  against  Hairgrove. "  As 
the  declarations  made  by  Swank  were  incompetent  against  Kecords,  and  as 
the  former  opinion  was  largely  based  upon  his  declarations,  the  rehearing 
will  be  allowed.  The  order  of  th^  district  court  will  be  afiirmed  so  far  as  dis- 
charging and  releasing  from  the  attachment  all  property,  assets,  credits,  etc., 
claimed  by  Kecords  as  assignee.  As  Swank  has  made  no  motion  to  dissolve 
the  attachment  or  discharge  any  property,  the  attachment  will  continue  in 
full  force  against  him,  and  also  against  all  propeily  attached  to  which  Kecords, 
as  assignee,  makes  no  claim. 

In  cases  of  Joseph  Cahn  &  Co,  \.  H.  D.  Records,  Assignee,  (4568,)  Bennett 
&  Bean  v.  Same,  (4569,)  and  Thomas  K,  Hanna  et  al.,  surviving  partners  of 
the  firm  of  Tootle,  Hanna  &  Co,  v.  Same,  (4570,)  the  same  judgment  will 
also  be  rendered,  as  those  cases  are  similar  to  the  foregoing.  All  the  justices 
concurring. 
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(40  Kan.  370) 

WsSTHEIJfER  9.  COOPER  et  Ol. 
(Supreme  Court  of  Kaneas.    December  8, 188S.) 

CONTnn7AK0B--Dl8CBETIOlf  OF  QOUBT— REVIEW  OW  AfPKAI.. 

The  application  for  a  continuance  of  the  hearing  on  a  motion  for  a  new  trial  is 
addressed  to  the  discretion  of  the  trial  court,  and  without  it  plainly  appears  that 
there  has  been  an  abuse  of  such  discretion,  by  a  refusal  to  grant  it,  this  court  will 
not  reverse  the  ruling. 
(Sylldbus  by  Simpson^  C.) 

Commissioners^  decision.  Error  to  district  court.  Rice  county;  Anbel  B. 
Glare,  Judge. 

M,  A.  Thompson^  for  plaintiff  in  error.  /•  H,  Bailey^  for  defendants  in 
error. 

Simpson,  C.  This  action  was  commenced  before  a  justice  of  the  peace  in 
Rice  county,  by  the  plaintiff  in  error,  who  was  a  wholesale  liquor  dealer  in 
St.  Joseph,  Mo.,  against  the  defendants  in  error,  who  were  parties  doing  busi- 
ness at  Lyons,  in  said  county.  The  trial  before  the  justice  resulted  in  a  judg- 
ment in  favor  of  the  defendants.  The  case  was  appealed  to  the  district  court, 
tried  to  a  jury,  with  a  verdict  and  judgment  in  favor  of  the  defendants. 
There,  was  the  usual  motion  for  a  new  trial.  That  was  overruled,  and  ex- 
cepted to.  Numerous  errors  are  assigned  for  which  it  is  claimed  the  judg- 
ment ought  to  be  reversed.  The  case  was  tried  in  the  district  court  on  the 
pleadings  filed  before  the  justice.  The  defendants  in  error  plead  that  they  had 
made  a  full,  complete,  and  Snal  settlement  with  the  plaintiff  in  error,  through 
his  autliorized  attorneys,  and  adjusted  all  matters  of  difference  between  them, 
and  had  paid  him  an  agreed  sum,  and  held  his  receipt  in  full  settlement  of  the 
account,  and  attache^i  a  copy  of  it  as  an  exhibit  to  their  answer,  which  was 
veritied.  This  answer  was  filed  on  the  24th  day  of  June,  1886,  and  the  trial 
in  the  district  court  was  held  at  the  May  term,  1887. 

1.  The  Orst  complaint  is  that  the  trial  court  allowed  the  defendant  Ck)oper 
to  answer  this  question:  "  You  may  state  if  there  was  any  dispute  about  these 
accounts."  The  witness  answered:  "Yes,  sir;  there  was  a  dispute."  The 
next  question  was:  "Now  you  may  state  to  the  jury  what  this  dispute  was 
about;  tell  all  there  whs  connected  with  it."  There  is  no  possible  objection 
to  this  mode  of  examination.  The  first  question  was  but  preliminary,  and 
cannot  be  classed  as  a  leading  question. 

2\  The  next  complaint  is  founded  on  the  refusal  to  strike  out  the  evidence 
of  defendant  Cooper  that  Fuller  was  authorized  to  make  the  settlement.  The 
plaintiff  in  making  his  case  had  proved  that  Fuller  was  his  authorized  attor- 
ney to  make  the  collection,  and  had  been  instructed  to  make  a  settlement,  on 
the  basis  of  a  payment  of  50  cents  on  the  dollar,  so  that,  if  it  was  erroneous, 
and  that  is  doubtful,  it  was  not  prejudicial. 

3.  The  next  complaint  is  the  refusal  of  the  trial  court  to  allow  a  continu- 
ance on  the  motion  for  a  new  trial.  The  attending  circumstances  do  not  seem 
to  justify  us  in  saying  that  the  trial  court  abused  judicial  discretion  in  refus- 
ing the  continuance.  We  have  considered  the  question  in  both  aspects  of 
surprise  and  misconduct,  and  we  are  very  clear  that  the  plaintiff  in  error  was 
not  entitled  to  it  on  the  ground  of  surprise.  The  answer  of  the  defendants 
had  been  on  file  for  almost  a  year;  informing  the  plaintiff  in  error  that  they 
relied  on  a  settlement,  and  an  adjustment  of  all  differences,  and  the  payment 
of  an  agreed  sum,  as  a  defense.  Very  little  thought  would  apprise  counsel  of 
the  character  of  the  evidence  necessary  to  sustain  such  defense.  Apart  from 
the  verified  answer,  their  receipt  exhibited  would  make  their  defense  pnma 
facie,  at  least,  and  the  burden  of  proof  would  be  upon  the  plaintiff,  and  it  is 
difficult  to  conceive  how  they  were  surprised  by  the  evidence  of  the  defend- 
ants.   Conceding  that  Cooper  stated  just  what  is  claimed  before  the  justice, 
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still  there  remains  the  receipt,  reinforced  by  the  testimony  of  Ogden.  We 
fail  to  find  anything  in  this  record  that  justifies  a  reversal  of  the  case,  and  it 
is  therefore  recommended  that  the  judgment  be  affirmed. 

Per  Curiam.    It  is  so  ordered;  all  the  justices  concurring. 

(40  Kan.  892) 

McLaughlin  et  al,  v.  Doane. 
(Supreme  Court  of  Kansas.    December  8, 1888.) 

1.  Judgment— Res  ADJUDioATii— Judgment  on  Demurber. 

'  Where  an  action  is  brought  upon  a  judflnnent,  and  a  demurrer  Is  Interposed  thereto, 
and  such  demurrer  is  sustained,  and  judgment  is  rendered  thereon  in  favor  of  the 
defendant,  Tield,  that  the  judgment  upon  the  demurrer,  where  said  demurrer  goes 
to  the  merits  of  the  action  or  the  jurisdiction  of  the  court  to  render  the  judgment, 
is  as  complete  an  adjudication  as  though  the  action  had  been  submitted  to  a  jury, 
and  a  verdict  and  judgment  had  thereon. 

2b  Sams. 

Where  a  new  action  is  brought  upon  a  note,  the  subject  of  the  judgment  demurred 
to,  such  former  judgment  cannot  be  interposed  as  a  defense  to  such  note. 

{Syllabibs  by  Clogston,  C.) 

Commissioners'  decision.    Error  to  district  court,  Rice  county;  Ansel  K. 
Clark,  Judge. 

This  was  an  action  bi*ought  by  the  plaintiffs  in  error  against  the  defendant 
in  error  and  Freeman  Dennis,  upon  a  promissory  note  executed  in  1881,  for 
$4,000.  The  plaintiffs  in  error  and  Freeman  Dennis  were  residents  of  Kova 
Scotia,  and  subjects  of  Great  Britain,  and  the  note  was  executed  in  IN^ova 
Scotia,  and  the  plaintiffs  and  Freeman  Dennis  continue  to  reside  there.  After 
the  execution  of  the  note  the  defendant  in  error  became  a  resident  of  Bice 
county,  Kan.,  where  he  continues  to  reside.  The  note  becoming  due,  and  re- 
maining unpaid,  in  1882  an  action  was  commenced  in  the  courts  of  Nova 
Scotia  against  the  defendant  and  Dennis  on  the  note.  Personal  service  was 
made  upoh  Dennis,  and  a  summons  was  sent  to  Bice  county,  and  there  was 
indorsed  thereon  by  the  defendant  in  error:  "State  of  Kansas^  Rice  County, 
I,  George  B.  Doane,  of  the  city  of  Lyons,  county  and  state  aforesaid,  do  hereby 
accept  due  and  legal  service  of  the  within  notice.  Witness  my  hand  this  10th 
day  of  June,  1882.  George  B.  Doane."  Upon  this  service  personal  judg-  * 
ment  was  rendered  in  Nova  Scotia  against  both  Dennis  and  Doane.  The 
judgment  remaining  unpaid,  in  1885  a  transcript  of  the  judgment  was  sent  to 
Kansas,  and  action  was  commenced  in  the  district  court  of  Bice  county  thereon 
against  Doane.  To  this  action  the  defendant  appeared,  and  filed  a  demurrer 
to  the  petition  of  the  plaintiffs  for  the  reasons — First,  that  the  petition  failed 
to  state  facts  sufficient  to  constitute  a  cause  of  action;  and,  second,  that  it 
appeared  upon  the  face  of  the  petition  and  exhibits  that  the  court  of  Nova 
Scotia  had  no  jurisdiction  of  the  defendant  to  render  personal  judgment,  and 
for  that  reason  said  judgment  was  void.  This  demurrer  was  sustained  by 
the  court,  and  judgment  rendered  thereon  against  the  plaintiffs  for  costs. 
Therciif  ter  the  plaintiffs  commenced  this  action  on  the  note,  it  being  the  same 
note  upon  which  judgment  had  been  rendered  in  Nova  Scotia;  and  to  this  ac^ 
tion  the  defendant  pleaded — Firsts  a  general  denial;  and,  second,  the  petition 
and  judgment  in  the  former  suit  by  the  plaintiffs  against  him,  claiming  that 
said  judgment  in  Nova  Scotia  was  a  valid  and  subsisting  judgment.  To  this 
defense  plaintiffs  demurred,  which  demurrer  was  overruled.  Plaintiffs  then 
filed  a  reply,  alleging  the  same  defense  now  set  up  in  the  claim  of  the  defend- 
ant, that  it  was  the  same  judgment  as  that  sued  on  in  the  former  action,  and 
that  in  that  action  a  demurrer  had  been  sustained  upon  the  sole  and  only 
ground  that  the  court  of  Nova  Scotia  had  no  jurisdiction  to  render  and  pro- 
nounce a  judgment,  and  that  the  judgment  upon  demurrer  was  upon  that 
ground,  and  that  by  reason  of  that  judgment  the  defendant  was  barred  from 
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now  pleading  the  Judgment  as  a  defense  to  this  action.  To  this  reply  the  de- 
fendant demurred,  on  the  ground  that  the  reply  stated  no  defense  to  the  an- 
swer, which  demurrer  was  by  the  court  sustained.  To  the  overruling  of  the 
plaintiffs'  demurrer  to  the  answer,  and  the  sustaining  the  demurrer  to  the 
plaintiffs'  reply,  the  plaintiffs  excepted,  and  bring  the  case  here  for  review. 

Jf .  A.  Thompson,  for  plaintiffs  in  error.  Win,  /.  Fuller,  A.  M,  Lasley,  and 
J,  H,  Bailey,  for  defendant  in  error. 

Clogston,  C,  {aftei- stating  the  facts  as  ahow.)  This  seems  to  us  to  be 
a  novel  proceeding.  If  the  defendant  in  error  is  right  in  his  answer,  and  the 
court  properly  overruled  the  plaintiffs'  demurrer,  and  properly  sustained  the 
demurrer  to  the  plaintiffs'  reply,  then  the  defendant  would  be  relieved  from 
his  liability,  both  as  to  the  judgment,  and  the  note,  the  subject  of  the  judg- 
ment. When  the  defendant  demurred  to  the  plaintiffs'  petition  on  the  judg- 
ment, and  procured  the  court  to  sustain  that  demurrer  upon  the  ground  that  the 
court  of  Nova  Scotia  had  no  jurisdiction  to  pronounce  and  render  the  judgment, 
and  a  judgment  was  rendered  upon  that  demurrer,  we  think  that  judgment  was 
upon  the  merits,  and  disposes  of  the  action;  and  that  while  that  judgment  re- 
mains unreversed  it  is  complete  and  final.  It  not  only  precludes  the  plaintiffs 
from  again  bringing  action  upon  that  judgment,  but  it  is  also  a  bar  to  the  de- 
fendant from  in  any  manner  pleading  that  judgment  as  a  defense  to  this  ac- 
tion. He  cannot  consider  it  binding  as  against  the  plaintiffs,  and  not  as 
against  himself.  He  insists,  however,  that  while  the  court  did  sustain  that 
demurrer,  and  dispose  of  that  judgment,  yet  it  was  possible  for  the  plaintiffs 
to  have  so  amended  their  pleadings  as  to  have  shown  that  the  judgment  was 
good.  We  think  this  claim  will  not  avail  the  defendant.  If  he  knew  the 
judgment  was  good,  and  procured  the  court  to  make  and  render  a  decision  to 
the  contrary,  he  cannot  take  advantage  of  it  here.  He  was  willing  that  the 
court  should  find  that  the  judgment  was  void  for  want  of  service,  and  he  cim- 
not  now  be  heard  to  say  that  the  judgment  was  good.  He  cannot  be  allowed 
to  play  fast  and  loose  with  the  court.  The  judgment  upon  the  demurrer  must 
be  considered  as  final  as  though  the  matter  had  been  submitted  to  a  court  or 
a  jtiry,  and  they  had  made  findings,  and  judgment  had  been  rendered  thereon. 
Wells,  Res  Adj.  §  446;  QoiUd  v.  Railroad  Co.,  91  U.  S.  526:  Aurora  City  v. 
West,  7  Wall.  82;  Railroad  Co.  v.  Howard,  13  How.  337.  We  therefore 
recommend  that  the  judgment  of  the  court  below  be  reversed,  and  the  court 
be  directed  to  overrule  the  demurrer  to  the  plaintiffs'  reply. 

Per  Curiam.    It  is  so  ordered;  all  the  justices  concurring. 
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(40  Kan.  376) 

Bbockmeyer  «.  Washington  Nat.  Bank  et  ah 
{Supreme  Court  of  Kansas.    December  8, 1888.) 

Banks  and  Banking — Securities  Delivered  by  One  Bank  to  Another— Agency. 
Where  a  savings  bank  delivers  to  a  national  bank  money,  drafts,  notes,  securi- 
ties, etc.,  to  pay  a  creditor,  the  relation  between  the  debtor  bank  and  the  national 
bank  is  that  of  principal  and  agent,  until  the  creditor  assents  or  acts  upon  the  trans- 
action ;  and  the  assent  of  the  creditor  wiL  not  be  presumed  when  he  nas  no  notice 
or  knowledge  of  it. 

(I^llabus  by  the  Court,) 

Error  to  district  court,  Washington  county;  E.  Hutchinson,  Judge. 

Action  by  Ernest  Brockrneyer  against  the  Washington  ^^ational  Bank  and 
£.  C.  Knowles  for  a  certificate  issued  by  the  German  Savings  Bank,  in  the 
sum  of  $1,000.  A  demurrer  to  plaintiff's  petition  was  sustained,  and  he 
brings  error. 

A,  S.  Wilson^  for  plaintiff  in  error.     Omar  Powell,  for  defendants  in  error. 

HoRTON,  C.  J.  Ernest  Brockmeyer  commenced  his  action  against  the 
Washington  National  Bank  and  E.  C.  Knowles,  alleging  that  on  April  10, 
1884,  E.  C.  Knowles  was  carrying  on  the  banking  business  in  Hanover,  in 
Washington  county,  under  the  name  and  style  of  the  ** German  Savings 
Bank;''  that  on  that  day  plaintiff  deposited  with  the  German  Savings  Bank 
i$l,000,  and  the  bank  delivered  to  him  a  certificate  of  deposit  therefor,  payable 
in  six  months,  with  interest  at  the  rate  of  4  per  cent,  pier  annum;  that  soon 
after  Knowles  closed  the  savings  bank,  and  deposited  its  money,  drafts,  notes, 
securities,  etc.,  of  the  value  of  $6,378.81,  with  the  national  bank,  of  which  he 
was  the  president,  then  doing  business  at  Washington,  in  Washington 
county;  that  at  the  time  the  total  liabilities  of  the  savings  bank  were  $4, 174.89; 
that  the  books  of  the  (xerraan  Savings  Bank,  showing  its  liabilities,  were  at 
the  same  time  deposited  with  the  Washington  National  Bank,  which  bank 
still  retains  possession  of  the  same;  that,  at  the  time  the  moneys,  notes,  books, 
etc.,  of  the  German  Savings  Bank  were  deposited  with  the  Washington  Na« 
tional  Bank,  Knowles  posted  on  the  front  of  the  building,  where  tiie  Ger- 
man Savings  Bank  had  been  doing  business,  in  Hanover,  two  notices, — one, 
signed  by  him  as  president  of  the  German  Savings  Bank,  that  tlie  bank  was 
closed  for  want  of  business,  and  that  its  assets  would  be  transferred  to  and 
its  liabilities  assumed  by  the  Washington  National  Bank;  and  the  other 
notice,  signed  by  himself,  as  president  of  the  Washington  National  Bank,  that 
the  assets  of  the  German  Savings  Bank  would  be  transferred  to  and  its  liabilities 
assumed  by  the  Washington  National  Bank;  that  the  notes,  moneys,  and 
assets  of  the  German  Savings  Bank  were  deposited  with  the  Washington 
National  Bank,  for  the  purpose  of  paying  the  liabilities  of  the  German  Sav. 
ings  Bank,  so  far  as  necessary;  that  the  Washington  National  Bank  at  the 
time  and  afterwards  had  notice  that  the  German  Savings  Bank  had  quit 
business,  and  also  of  all  of  its  liabiiitifs ;  that  the  Washington  National  Bank 
well  knew  that  the  assets  of  the  German  Savings  Bank  were  deposited  in 
that  bank,  to  be  paid  to  the  creditors  of  the  German  Savings  Bank,  to  the 
extent  of  the  liabilities  of  that  bank  to  its  creditors;  that  the  Washington 
National  Bank  had  notice  of  the  indebtedness  of  the  (rerman  Savings  Bank  to 
the  plaintiff  through  E.  0.  Knowles,  its  president,  and  also  from  the  books  of 
the  German  Savings  Bank,  then  on  deposit  with  it;  that  afterwards  the 
Washington  National  Bank  fully  recognized  its  duty  to  pay  the  liabilities  of 
the  German  Savings  Bank  by  paying  them  all  off,  excepting  the  claim  of  plain- 
tiff;  that  all  of  the  liabilities  of  the  German  Savings  Bank,  except  that  of  the 
plaintiff,  were  paid  within  17  days  after  the  assets  of  the  German  Savings 
Bank  had  been  deposited  with  the  Washington  National  Bank ;  that  E.  C. 
Knowles  kept  two  accounts  in  the  Wiishington  National  Bank, — one  in  his 
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own  name,  and  one  in  the  name  of  the  German  Savings  Bank ;  that  moneys 
to  the  amount  of  $6»378.81  were  placed  to  the  credit  of  the  account  of  the 
German  Savings  Bank;  tliat  on  June  17,  1884,  the  account  of  the  German 
Savings  Bank  with  the  Washington  National  Bank  showed  a  balance  in  favor 
of  the  Carman  Savings  Bank  of  $6,126.82;  that  this  sum  was  more  than  was 
necessary  to  pay  all  of  the  claims  against  the  German  Savings  Bank;  that  on 
June  17,  1884,  the  Washington  National  Bank,  with  full  knowledge  of  the 
foregoing  facts,  transferred  the  balance  of  the  money  to  the  credit  of  the  Ger- 
man Savings  Bank,  to  the  account  of  E.  0.  Knowles;  that  prior  to  the  mata- 
rity  of  the  certificate  delivered  to  the  plaintiff  by  the  German  Savings  Bank 
Knowles  became  insolvent,  and  continued  to  be  insolvent,  to  the  knowledge 
of  the  Washington  National  Bank ;  that  on  October  10, 1884,  at  the  date  of  the 
maturity  of  the  certificate  of  deposit,  plaintiflf  presented  the  same,  properly 
indorsed,  to  the  Washington  National  Bank,  and  demanded  payment  thereof, 
but  that  bank  refused  to  pay  the  same;  that  neither  that  bank,  E.  G.  Knowles, 
nor  the  German  Savings  Bank,  has  ever  paid  the  certificate,  or  any  part  thereof. 
Therefore  plaintiff  demanded  judgment  against  the  Washington  National 
Bank,  and  also  E.  0.  Knowles,  for  the  amount  of  the  certificate  issued  by  the 
German  Savings  Bank,  being  the  sum  of  $1,000,  with  interest  at  4  per  cent, 
per  annum  from  April  10,  1884.  To  the  petition  the  Washington  National 
Bank  demurred,  upon  the  ground  that  it  did  not  state  facts  sutficient  to  oon- 
stitute  a  cause  of  action  in  favor  of  plaintiff  and  against  it.  This  demurrer 
was  sustained,  exceptions  taken,  and  the  plaintiff  brings  the  case  here. 

The  first  and  principal  question  in  the  case  is,  to  whom  did  the  money, 
drafts,  notes,  securities,  etc.,  deposited  with  the  Washington  National  Bank 
belong  at  the  time  that  bank  transferred  the  funds  of  the  German  Savings 
Bank  to  the  account  of  E.G.  Knowles.  If  they  belonged  to  the  creditors  of 
the  German  Savings  Bank,  or  to  the  bank  as  trustee  for  the  creditors,  then 
Knowles  had  no  right  to  the  same  until  the  creditors  were  fully  satisfied.  If, 
however,  the  Washington  National  Bank,  on  receiving  the  money,  -drafts, 
notes,  securities,  etc.,  stood  in  the  relation  of  assent,  it  was  the  agent  of  the 
German  Savings  Bank,  or  of  E.  C,  Knowles,  who  was  the  owner  thereof,  and 
entitled  to  the  control  of  its  funds.  There  was  no  previous  arrangement  be- 
tween the  German  Savings  Bank  and  Ernest  Brockmeyer  by  which  Brock- 
meyer  had  constituted  the  Washington  National  Bank  his  agent  or  trustee  to 
receive  the  money,  nor  was  there  any  previous  arrangement  between  E.  C. 
Knowles  and  Brockmeyer,  by  which  E.  C.  Knowles  was  given  authority  to 
appoint  the  Washington  National  Bank  the  trustee  for  Brockmeyer  or  any 
other  creditor  There  is  nothing  alleged  in  the  petition  showing  that  prior  to 
June  17, 1884,  Brockmeyer  assented  to  or  accepted  the  deposit  with  the  Wash- 
ington National  Bank,  or  that  he  ever  relied  upon  that  bank  to  pay  his  cer- 
tificate, or  that  he  elected  to  look  to  the  Washington  National  Bank  for  the 
payment  of  his  certificate.  Prior  to  the  time  that  the  Washington  National 
Bank  turned  over  to  E.  0.  Knowles  the  balance  of  the  moneys,  drafts,  notes, 
securities,  etc.,  deposited  with  it  by  the  German  Savings  Bank,  Brockmeyer 
never  in  any  way  participated  in  the  transaction  between  the  German  Sav- 
ings Bank  and  the  Washington  National  Bank.  Certainly,  the  German  Sav- 
ings Bank  could  not,  without  the  knowledge  or  consent  of  Brockmeyer,  make 
the  Washington  Natioual  Bank  his  agent,  so  that  the  deposit  in  that  bank 
would  be,  in  law,  a  payment  to  him.  If  the  German  Savings  Bank  or  £.  C. 
Knowles  assumed  to  make  the  Washington  National  Bank  his  agent,  Brock- 
meyer, upon  notice  thereof,  might  have  given  his  assent,  and  thereby  affirmed 
or  ratified  the  act,  but  until  such  notice  or  knowledge  or  ratification  he  would 
sttind  towards  the  Washington  National  Bank  in  the  relation  of  a  stranger. 
If  Brockmeyer  had  expressed  his  assent  to  the  deposit  in  any  way,  or  had  no- 
tice thereof,  then,  perhaps,  the  relation  of  trustee  and  cestui  qtte  trust  would 
have  been  established  between  the  national  bank  and  Brockmeyer;  but  he  did 
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not  notify  the  national  bank,  or  present  his  certificate  for  payment,  until  sev- 
eral months  after  E.  C.  Knowles  had  withdrawn  the  deposit  from  the  Wash- 
ington National  Bank.  As  Brockmeyer  had  not  assented  to  the  deposit  with 
the  Washington  National  Bank,  or  acquired  any  absolute  right  to  the  money, 
by  notice  or  otherwise,  before  the  balance  was  turned  back,  E.  G.  Knowles' 
intention  to  appropriate  the  money,  drafts,  etc.,  deposited  with  the  Washing- 
ton National  Bank  to  the  payment  of  the  debts  of  the  German  Savings  Bank, 
was  revocable.  It  was  decided  in  Center  v.  McQuesten,  18  Kan.  476,  that 
where  a  principal  places  money  in  the  hands  of  his  agent  to  pay  a  debt  due 
from  him  to  another  person,  and  such  other  person  at  the  time  has  no  knowl- 
edge of  the  direction  and  acts  of  the  principal,  the  money  belongs  to  the  prin- 
cipal, unless  such  other  person  assents  to  the  transaction,  or  in  some  other 
way  becomes  a  party  to  it.  In  Peak  v.  Bllicott,  30  Kan.  156,  1  Fac.  Rep. 
499,  the  plaintiff  deposited  money  In  the  Hiley  County  Bank  to  pay  a  note 
held  by  another  party.  This  court  decided  that  the  relation  of  principal  and 
agent  existed  thereby  between  the  plaintiff  and  the  bank,  as  regarded  the 
specific  fund,  and  that  the  plaintiff  had  the  right  to  follow  and  reclaim  the 
fund  as  a  trust  fund.  See,  also.  Bank  v.  Ellicoitt  31  Kan.  173,  1  Pac.  Rep. 
593;  Simonton  v.  Bank,  24  Minn.  216;  Mcffose  v.  DutUm,  55  Iowa,  728,  8 
N.  W.  Rep.  667.  We  have  examined  the  authorities  cited  by  counsel  in  sup- 
port of  the  proposition  that  the  transaction  between  the  German  Savings 
Bank  and  the  Washington  National  Bank  made  the  latter  bank  a  trustee  for 
the  benefit  of  Brockmeyer  and  the  other  creditors  of  the  German  Savings 
Bank,  and  that  neither  the  German  Savings  Bank  nor  E.  G.  Knowles  could 
revoke  or  set  aside  the  trust,  excepting  with  the  consent  of  the  creditors  in- 
terested. In  this  case  it  is  not  alleged  in  the  petition  that  Brockmeyer  read 
the  notices  posted  up  by  E.  C.  Knowles  on  the  front  of  the  building  of  the 
German  Savings  Bank,  or  that  he  had  any  knowledge  of  their  contents,  or 
that  he  had  any  notice  or  knowledge  of  the  deposit  made  by  the  German  Sav- 
ings Bank  with  the  Washington  National  Bank,  before  that  bank  transferred 
to  £.  C.  Knowles  the  money,  drafts,  etc.,  deposited  with  it.  It  is  not  alleged 
in  the  petition  that  E.  C.  Knowles  or  the  German  Savings  Bank  was  in  fail- 
ing circumstances  when  the  Washington  National  Bank  transferred  to  E.  G. 
Knowles  the  money,  drafts,  etc.,  on  deposit  with  it,  nor  is  it  clearly  shown 
that  the  deposit  by  the  German  Savings  Bank  with  the  Washington  National 
Bank  was  beneficial  to  Brockmeyer.  Even  if  it  be  assumed  that  the  assent 
of  a  creditor  to  a  deposit  with  an  agent  may  be  presumed  when  he  has  notice 
or  knowledge  of  it,  such  notice  or  knowledge  will  not  be  presumed.  In  2 
Story,  Eq.  Jur.  §  1045,  it  is  said:  ''In  regard  to  the  other  classes  of  cases  above 
suggested,  namely,  those  where  the  question  may  arise  of  an  absolute  appro- 
priation of  the  proceeds  of  an  assignment  or  remittance  directed  to  be  paid  to 
particular  creditors,  courts  of  equity,  like  courts  of  law,  will  not  deem  the  ap- 
propriations to  the  creditors  absolute  until  the  creditors  have  notice  thereof, 
and  have  assented  thereto;  for  until  that  time  the  mandate  or  direction  may 
be  revoked  or  withdrawn,  and  any  other  appropriation  made  by  the  con- 
signor or  remittor  of  the  proceeds."  In  Kelly  v.  Roberts,  40  N.  Y.  439,  it 
was  said  in  the  opinion:  "It  would  be  a  very  liberal  extension  of  these  cases 
if  it  should  be  held  that  if  A.  hand  money  to  his  own  servant  or  agent,  with 
instructions  to  carry  and  deliver  it  to  B.,  which  the  servant  or  agent  agrees 
to  do,  such  instructions  are  irrevocable,  and,  although  A.  should  change  his 
mind  before  his  agent  or  servant  sets  out  on  his  errand,  he  could  not  counter- 
mand the  instructions,  and  take  back  his  money.  Until  such  instructions 
have  been  acted  upon  in  some  manner,  the  servant  continues  servant  of  A., 
and  only  his  servant.  So,  where  one  hands  money  to  his  servant,  agent,  or 
friend,  with  a  request  that  he  visit  the  city,  and  therewith  pay  a  note  due  or 
about  to  become  due,  can  it  be  seriously  questioned  that  if,  before  anything 
further  is  done,,  such  one  concludes  to  use  the  money  for  some  other  purpose. 


Digitized  by 


Google 


858  PAanc  reporter.  [Kan. 

or  to  pay  some  other  debt,  he  may  do  so?  I  think  not,."  See,  also,  11  Cent. 
Law  J.  161-166.  On  account  of  the  views  expressed  in  the  authorities  above 
referred  to,  and  considering  that  Brockmeyer  never  had  any  notice  or  knowl- 
edge, or  assented  to  or  acted  upon  tlie  transaction  between  the  banks,  and 
never,  by  notice  or  otherwise,  while  the  money,  drafts,  notes,  securities,  etc., 
of  the  German  Savings  Bank  were  on  deposit  with  the  Washington  National 
Bank,  claimed  any  part  or  portion  of  the  same  for  the  payment  of  his  certifi- 
cate, we  think  the  order  and  judgment  of  the  court  below  must  be  affirmed. 
All  the  justices  concurring. 

(40  Kan.  398)  ,^  ^  ^      , 

Washer  o.  Campbell  et  al. 
{SupreTne  Court  of  Kansas.    December  8, 1888.) 

Pbincipai*  akd  Surety— Liabilitt  op  Surbtibs  ov  Appeal-Bond. 

Where  a  bond  is  given  in  a  justice's  court  for  the  pnrpose,  and  having  the  effect, 
of  releasing  and  discharging  all  the  garnishment  proceedings  in  that  court,  and  it 
provides  that  the  obligors  shall  "pay  any  judgment  which  may  be  rendered  against 
him  rthe  defendant]  on  final  hearing  oi  this  case,  ^  held^  that  such  bond  will  bind 
the  obligors  to  pay  any  final  judgment  which  may  be  rendered  against  the  defend- 
ant in  the  district  court  on  an  appeal  by  the  plaintiff  from  the  justice's  court. 

(SylUUms  by  the  Court) 

Error  to  district  court,  Atchison  county;  D.  Mabtin,  Judge. 

This  was  an  action  brought  in  the  district  court  of  Atchison  county  by  John 
Campbell,  Gilbert  Campbell,  Wesley  Cummings,  L.  A.  King,  and  E.  A.  Tag- 
gart,  partners  as  Cummings  Hardware  Company,  against  Solomon  B.  Washer 
and  Churchill  J.  White,  partners  as  Washer  &  White,  and  S.  R.  Washer,  to 
recover  on  a  certain  bond.  The  case  was  tried  before  the  court  without  a 
jury,  and  the  court  made  the  following  conclusions  of  fact  and  law,  to-wit- 
"conclusions  of  fact. 

"(1)  The  plaintiffs,  John  Campbell,  Gilbert  Campbell,  Wesley  Cummings, 
L.  A.  King,  and  E.  A.  Taggart,  are,  and  at  all  times  hereinafter  referred  to 
were,  partners  in  business  under  the  firm  name  of  the  Cummings  Hardware 
Company.  (2)  On  August  19,  1885,  the  plaintiffs  commenced  an  action  be- 
fore T.  M.  Pierce,  a  justice  of  the  peace  of  this  county,  against  Fred  Kiddle 
and  Ed  Kiddle,  partners  doing  business  as  Kiddle  &  Co.,  Kiddle  &  Son.  and 
Fred  Kiddle,  to  recover  of  them  the  sum  of  $157.42  upon  an  account  for  goods; 
and  at  the  same  time  they  caused  a  summons  to  be  issued  against  said  Fred 
Kiddle  and  Ed  Kiddle,  partners  as  aforesaid,  and  also  a  garnishment  sum- 
mons upon  proper  affidavit  therefor,  against  Washer  &  White,  Exchange  Na- 
tional Bank,  the  Atchison  Savings  Bank,  the  Atchison  National  Bank,  and 
M.  E.  Wagstaff,  as  garnishees, — it  being  alleged  that  they  had  property  and 
money  in  their  hands,  and  under  their  control,  belonging  to  said  Fred  Kiddle 
and  Ed  Kiddle,  partners  as  aforesaid,  and  that  said  garnishees  wera  indebted 
to  said  Fred  Kiddle  and  Ed  Kiddle.  (3)  The  said  S.  R.  Washer  and  C.  J. 
White  were  at  said  time,  and  they  have  ever  since  been,  partners  in  business 
under  the  name  of  Washer  &  White.  On  August  21,  1885,  the  said  S.  R. 
Washer,  of  said  firm  of  Washer  &  White,  garnishees  as  aforesaid,  together 
with  the  said  Ed  Kiddie,  executed  and  caused  to  be  filed  with  said  justice  of 
the  peace  an  undertaking,  of  which  the  following  is  a  copy:  •  Cumming  Hard- 
ware Company t  Plaintiffs  vs.  Fred  Kiddle  and  Ed  Kiddle^  Partners  doing 
Business  undei'  the  Firm  Name  of  Kiddle  &  Co,,  D^endant.  Before  T.  M. 
Pierce,  justice  of  the  peace,  Atchison  county,  Kansas^  The  undersigned,  Ed 
Kiddle,  as  principal,  and  S.  R.  Washer,  as  surety,  for  the  purpose  of  procur- 
ing a  release  of  proceedings  in  garnishment  herein,  in  so  far  as  it  affects  in- 
debtedness due  from  garnishees  to  said  Ed.  Kiddle,  bind  ourselves  unto  said 
plaintiff,  in  the  sum  of  three  hundred  and  fifteen  dollars,  that  said  Edward 
Kiddle  will  pay  any  judgment  which  may  be  rendered  against  him  on  final 
hearing  of  this  case.    [Signed]  Ed  Kiddlb.    S.  R.  Washeb.    Taken  by  me 
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and  approved  August  21, 1885.  [Signed]  T.  M.  Pierce,  Justice  of  the  Peace.' 
And  thereupon,  with  the  consent  of  the  plaintiffs,  said  justice  of  the  peace 
made  and  entered  of  record  an  order  releasing  and  discharging  each  of  said 
garnishees  as  to  said  defendant,  Ed  Kiddle.  (4)  On  September  14, 1885,  said 
S.  R.  Washer  appeared  before  said  justice  of  the  peace  in  behalf  of  said 
Washer  &  White,  garnishees,  and  answered  that,  at  the  time  of  the  service  of 
garnishment  summons  upon  them,  they  were  indebted  to  Kiddle  &  Co.  in  the 
sum  of  $169.60.  Said  M.  E.  Wagstaff  also  appeared  by  her  agent,  and  made 
answer  that  she  was  indebted  to  said  Kiddle  &  Son  in  the  sum  of  $105.  (5) 
On  October  26,  1885,  said  cause  was  tried  by  said  justice  of  the  peace  and  a 
jury;  both  of  the  defendants  appearing  in  the  action.  Said  trial  resulted  in  a 
verdict  in  favor  of  said  Fred  Kiddle  and  Ed  Kiddle  on  said  day.  (6)  On  Oc- 
tober 27,  1885,  said  Washer  &  White  paid  to  said  Kiddle  &  Co.  the  said  sum 
of  8169.60,  for  which  they  were  indebted  to  said  Kiddle  &  Co.  (7)  On  Octo- 
ber 28, 1885,  the  plaintiffs  filed  an  appeal-bond  in  due  form  before  said  justice 
of  the  peace,  which  was  duly  approved  by  said  justice  of  the  peace  on  the  same 
day,  and  the  cause  was  brought  regularly  to  this  court  by  appeal.  (8)  At  the 
February  term,  1886,  of  this  court,  and  on  April  8,  1886,  upon  the  trial  of 
said  appeal,  the  plaintiffs  obtained  judgment  against  the  said  Fred  Kiddle  and 
Ed  Kiddle,  partners  as  aforesaid,  for  the  sum  of  $159.70  debt,  and  S33.65 
costs,  and  said  garnishee,  M.  E.  Wagstaff,  was  ordered  to  pay  into  court  the 
sum  of  $105,  and  said  Washer  &  White  were  ordered  to  pay  into  court  the 
sum  of  $169.70,  or  so  much  thereof  as  might  be  necessary  to  satisfy  said  judg- 
ment and  costs.  Afterwards,  on  May  5,  1886,  said  M.  E.  Wagstaff  paid  into 
court  under  said  order  the  sum  of  $41.10,  which,  after  the  payment  of  the 
costs,  left  the  sum  of  $7.45  to  apply  on  the  judgment  debt.  The  siiid  Washer 
&  White  have  never  paid  any  sum  into  court  under  said  order,  and  the  said 
Fred  Kiddle  and  Ed  Kiddle  are  insolvent,  and  the  said  S.  H.  Washer  has  never 
paid  said  judgment,  nor  any  part  thereof,  to  the  plaintiffs,  nor  for  their  use." 
"conclusions  of  law. 

"(1)  By  the  judgment  in  favor  of  the  said  Fred  Kiddle  and  Ed  Kiddle,  be- 
fore the  justice  of  the  peace,  the  liability  of  said  firm  of  Washer  &<  White,  as 
garnishees,  was  discharged,  and  such  discharge  from  liability  was  not  affected 
by  the  subsequent  appeal,  nor  by  the  judgment  of  this  court;  and  the  order 
of  this  court  requiring  said  Washer  &  White,  as  garnishees,  to  pay  the  sum 
of  $109.70,  cannot  be  enforced  as  against  the  said  Washer  &  White.  (2)  The 
defendant  S.  R.  Washer  is  liable  upon  said  bond  recited  in  conclusion  of  fact 
3,  for  the  remainder  due  upon  the  judgment  of  the  plaintiffs  against  said  Ed 
Kiddle  as  referred  to  in  conclusion  of  fact  8,  together  with  interest  on  the 
same,  being  the  sum  of  $152.25,  with  interest  thereon  at  the  rate  of  seven 
per  cent,  per  annum  from  May  5,  1886,  up  to  the  present  time.  (3)  Judg- 
ment should  be  rendered  in  favor  of  the  said  firm  of  Washer  &  White,  de- 
fendants. (4)  Judgment  should  be  rendered  against  the  defendant  S.  R. 
Washer  for  the  sum  of  $161.65,  together  with  the  costs,  as  against  him." 

Upon  these  conclusions  of  fact  and  law  the  court  rendered  judgment  in  fa- 
vor of  the  plaintiff,  and  against  Solomon  R.  Washer,  for  the  sum  of  $161.65, 
and  costs;  and  to  reverse  this  judgment  Washer,  as  plaintiff  in  error,  brings 
the  case  to  this  court. 

Elliston  <&  Heatht  for  plaintiff  in  error.  Hudson  (&  Tufts,  for  defendants 
in  error. 

Valentine,  J.,  {after  statinff  t?ie  facts  as  above.)  This  was  an  action 
brought  in  the  district  court  of  Atchison  county,  on  a  certain  bond,  given  be- 
fore that  time,  in  a  certain  case  pending  at  the  time  of  the  giving  of  the  bond 
in  a  justice's  court,  and  given  for  the  purpose  and  having  the  effect  of  releas- 
ing and  discharging  all  the  garnishment  proceedings  pending  at  the  lime  of 
the  giving  of  the  bond  in  the  justice's  court.    The  bond  was  not  given  under 
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section  52  of  the  justice's  act,  for  the  following  reasons:  (1)  It  was  given 
before  any  one  of  the  garnishees  answered,  and  it  had  the  effect  to  relieve 
them  from  answering;  (2)  it  was  given  before  any  order  was  made  by  the 
justice  with  reference  to  such  proceedings,  and  it  had  the  effect  to  prevent 
the  making  of  any  such  order;  (8)  and  the  bond  provided,  not  for  the  pay- 
ment or  delivery  of  the  money  or  property  then  in  the  hands  of  the  garnisliees. 
and  belonging  to  the  defendants,  but  it  provided  for  the  payment  of  any  judg- 
ment which  might  be  rendered  against  P^dward  Kiddle,  one  of  the  defendants, 
on  the  final  healing  of  the  case.  Neither  party  claims,  nor  has  even  sug- 
gested, that  the  bond  sued  on  was  given  under  section  52  of  the  justice's  act, 
and  yet  it  is  very  similar  to  the  undertaking  provided  for  by  tiiat  section.  It 
is  so  nearly  like  the  undertaking  provided  for  by  that  section  that  it  will  be 
proper,  and  perhaps  necessary,  that  we  should  construe  a  portion  of  thkt  sec- 
tion.* The  substance  of  the  undertaking  provided  for  by  that  section  is  **to 
the  effect  that  the  defendant  shall  perform  the  judgment  of  the  justice;"  and, 
by  giving  the  undertaking,  the  attachment  and  garnishment  proceedings  are 
all  absolutely  discharged.  Now.  under  the  undertaking  above  provided  for, 
is  the  defendant  in  all  cases  bound  to  literally  perform  the  judgment  of  the 
justice,  and  is  he  in  all  cases  at  liberty  to  utterly  refuse  to  perform  anything 
and  everything  else?  If  the  judgment  should  be  erroneously  rendered  against 
him,  and  if  he  should  believe  it  to  be  outrageously  erroneous,  must  he  never- 
theless perform  it,  or  may  he  not  appeal  to  the  district  court?  And  if  he  may 
appeal,  and  does  appeal,  then,  what  judgment  would  he  be  required  to  per- 
form? Would  the  parties  to  the  undertaking  be  bound  to  see  that  he  per- 
formed the  judgment  rendered  by  the  justice  notwithstanding  his  appeal?  By 
the  appeal,  and  the  sut)sequent  rendering  of  a  judgment  in  the  district  court, 
either  for  or  against  the  defendant,  the  judgment  of  the  justice  would  be 
swept  out  of  existence,  and  only  that  of  the  district  court  would  remain  or 
have  any  force.  And  must  the  defendant  perform  that  judgment?  And  if 
he  does,  or  if  it  should  be  rendered  in  his  favor,  would  the  parties  to  the  un- 
dertaking still  be  required  to  see  that  the  judgment  rendered  by  the  justice 
should  be  performed?  But  the  judgment  of  the  justice  might,  on  the  other 
band,  be  rendered  in  favor  of  the  defendant,  and  might  erroneously  be  so  ren- 
dered. Then  may  not  the  plaintiff  appeal?  And  if  the  plaintiff  should  ap- 
peal, and  a  judgment  be  rendered  in  the  district  court  in  his  favor,  then  what 
judgment  would  the  defendant  be  requiretl  to  perform?  Would  he  not  be  re- 
quired to  perform  the  judgment  rendered  in  the  district  court?  If  not,  then 
the  plaintiff  would  have  no  security  whatever.  The  plaintiff  loses  his  se- 
curity founded  on  his  attachment  and  garnishment  proceedings  by  the  defend- 
ant's giving  the  undertaking,  and,  if  the  undertaking  is  no  security  after  the 
appeal  is  taken,  then  the  plaintiff  has  no  security  after  that  time.  It  would 
certainly  seem  like  injustice  that  the  defendant,  by  giving  the  undertaking, 
and  by  substituting  it  for  the  attachment  and  garnishment  proceedings,  should 
procure  the  discharge  of  the  attachment  and  garnishment  proceedings,  and 
then  by  obtaining  a  wrongful  judgment  in  the  justice's  court  should  deprive 
the  plaintiff  of  all  security.  Suppose  the  justice,  after  rendering  the  judg- 
ment, should  grant  a  new  trial,  then  what?  Would  it  not  place  the  parties 
and  their  rights  back  just  where  they  were  before  the  judgment  was  rendered? 
And  an  appeal  does  about  the  same  thing;  and  it  does  more.  It  permits  the 
district  court  to  try  the  case  again,  and  to  render  just  such  a  judgment  as  the 
justice  should  have  rendered.  And  the  rights  of  the  parties  would  be  just  the 
same  as  though  the  justice  had  rendered  the  judgment.  We  are  inclined  to 
think  that,  when  a  judgment  is  finally  rendered  in  the  district  court  on  an 
appeal  from  a  justice  of  the  peace,  such  judgment  has  all  the  force  and  effect 
tliat  it  would  have  if  it  had  been  rendered  by  the  justice.  The  district  court 
takes  the  place  of  the  justice,  and  its  judgment  is  .virtually  the  justice's  judg- 
ment.   In  the  case  of  Woodward  v.  Witascheck,  38  Kan.  760,  7t)8,  17  Pac. 


Digitized  by 


Google 


Kan.]  WASHER  v.  gampbell.  861 

Hep.  658,  it  is  said  that  "the  undertaking  provided  by  that  section  is  a  sub- 
stitute for  the  property  attached,  and  in  the  event  that  the  attachment  is  sus- 
tained, and  judgment  given  in  favor  of  the  plaintiff,  he  looks  to  the  under- 
taking, instead  of  to  the  property  which  was  seized.  The  giving  of  the  un- 
dertaking operates  to  discharge  the  attachment,  and  the  liability  of  any  gar- 
nishee, and  to  restore  the  property  to  the  defendant."  The  bond,  however, 
given  in  the  present  case,  uses  stronger  language  than  the  foregoing  section 
does,  or  than  the  undertaking  provided  for  by  that  section  need  to  do.  It  pro- 
vides that  the  obligors  shall  "  pay  any  judgment  which  may  be  rendered  against 
him  [the  defendant]  on  final  hearing  of  this  ease."  Of  course  a  judgment 
rendered  before  a  justice  of  the  peace,  and  not  appealed  from,  is  a  final  judg- 
ment, and  the  hearing  that  results  in  the  rendering  of  such  a  judgment  is  a 
final  hearing;  but,  if  an  appeal  be  taken  from  the  judgment  of  the  justice, 
then  such  hearing  and  such  judgment  would  not  be  final,  but  the  only  "final 
hearing  of  the  case,"  and  the  only  final  judgment  rendered  in  the  case,  would 
be  the  final  judgment  bad,  and  the  final  judgment  rendered,  in  the  district 
court.  The  language  of  the  bond  in  the  present  case  would  naturally  mean 
the  judgment  rendered  on  the  final  hearing  of  the  case  in  whatever  court  the 
case  might  be  when  such  final  hearing  should  be  had.  Such  a  hearing  would, 
in  fact,  be  the  only  "final  hearing  of  the  case."  What  we  have  said  in  con- 
struing section  52  of  the  justice^s  act  will  apply  with  equal  or  greater  force 
in  construing  the  language  of  the  bond  sued  on  in  the  present  case.  As  be- 
fore stated,  the  language  of  the  bond  is  much  stronger  in  support  of  the  views 
herein  expressed  than  the  language  of  the  section,  and  therefore  it  is  clearer 
that  these  views  are  correct  with  reference  to  the  bond  than  with  reference 
to  the  section.  If  the  foregoing  views  are  correct,  and  we  think  they  are, 
then  the  judgment  of  the  district  court  in  this  present  action  on  the  bond  is 
correct  We  think  it  is  correct,  and  it  will  be  affirmed.  All  the  justices  con- 
curring. 
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(40  Kan.  367) 

WONSETTLER  V.  LeE. 
{Supreme  Court  of  Kansas.    December  8, 1888 j 

1.  AssTTMPsiT  —  For  Work  and  Labor— Coktraot  not  to  be  Perforkbd  in  Onb 

Year. 

A  party  who  performs  labor  for  another  under  a  verbal  contract  not  capable  of 
performance  within  one  year,  and  which  the  other  party  refuses  to  carry  out,  can- 
not enforce  such  agreement;  but  the  party  refusing  to  perform,  and  who  has  re- 
ceived the  benefits  of  the  labor,  is,  liable  for  the  same  upon  a  quantum  meruit. 

2.  Same— Pleading — Complaint. 

A  petition  reciting  such  void  contract  is  not  demurrable  where  the  other  facts 
stated  therein  are  suiflcient  to  warrant  a  recovery  upon  the  Implied  contract  for  the 
value  of  the  work  performed. 
(Syllabtis  hy  the  Court.) 

Error  to  district  court,  Barton  county;  Ansel  R.  Clark,  Judge. 

A.  O.  Lee  brought  this  action  against  John  Wonsettler  to  recover  the  sum 
of  $3,490.  In  his  petition  he  stated,  in  substance,  that  be  made  a  parol  agree- 
ment with  Wonsettler,  by  which  they  were  to  jointly  engage  in  raising  stock 
and  grain.  Wonsettler  was  to  furnish  the  land  necessary  for  carrying  on  the 
business  of  farming  and  raising  feed,  and  also  teams,  stock,  farming  imple- 
ments, and  necessary  machinery  to  do  the  work.  Lee  was  to  do  the  work  by 
his  son  and  such  other  help  as  was  needed  in  the  business,  who  were  to  be 
furnished  board  by  Wonsettler.  Lee  was  to  have  as  his  share  one-half  of  the 
grain  raised  and  sold,  and  where  it  was  fed  to  stock  he  was  to  have  one-half 
of  the  increase  resulting  from  feeding  the  stock.  It  is  alleged  the  arrange- 
ment was  to  continue  for  five  years,  and  the  profits  to  be  divided  as  indicated 
each  year;  and  in  case  stock  was  held  for  more  than  one  year,  and  was  fed 
out  of  grain  produced  upon  the  farm,  the  profits  were  to  be  divided  thereon 
as  soon  as  the  same  was  sold.  It  is  averred  that  the  arrangement  only  con- 
tinued for  about  two  years,  when  Wonsettler  refused  to  further  perform  the 
contract,  or  permit  the  son  of  the  plaintiff  to  carry  out  the  agreement.  He  fur- 
ther refused  to  permit  the  plaintiff  to  have  any  share  of  the  crops  which  had 
been  raised  or  grown  on  the  farm,  or  any  compensation  whatsoever,  for  the 
two  years'  labor.  It  is  stated  that  during  the  continuance  of  the  contract 
Lee's  son  produced  and  prepared  for  market,  except  threshing  the  last  crop, 
3,000- bushels  of  wheat,  worth  80  cents  per  bushel;  2,000  bushels  of  com, 
worth  40  cents  per  bushel;  50  tons  of  hay,  of  the  value  of  $5  per  ton;  all-  of 
the  value  of  $3,450.  It  is  further  alleged  that  Lee's  son  worked  faithfully 
under  this  arrangement  upon  the  farm  and  lands  of  Wonsettler  for  about  two 
years,  and  that  the  services  rendered  were  reasonably  worth  the  sum  of  62,000 
over  and  above  Lee's  share  of  the  expenses  of  carrying  on  the  business. 
Judgment  is  demanded  in  the  sum  of  83,400,  with  interest  at  7  per  cent.  The 
defendant  filed  a  general  demurrer,  which  was  heard  on  January  15,  1886, 
and  overruled,  to  which  ruling  the  defendant  excepted.  On  February  4, 1887, 
a  trial  was  had  with  a  jury,  which  resulted  in  a  verdict  and  judgment  in  favor 
of  Lee  for  the  sum  of  $216.75.  A  motion  for  a  new  trial  was  made  and  over- 
ruled, and  the  defendant,  Wonsettler,  brings  the  case  to  this  court  upon  a 
transcript  of  the  record  for  review. 

Clayton  cfe  Clayton  and  Maker  cfe  Osmond^  for  plaintiff  in  error.  6^.  W. 
Nimocka  <&  Bro.,  for  defendant  in  error.' 

Johnston,  J. ,  (after  stating  the  facts  as  above, )  The  only  complaint  made 
by  Wonsettler  in  this  court  is  that  the  petition  filed  by  Lee  in  the  district 
court  did  not  state  facts  sufficient  to  constitute  a  cause  of  action.  Coun- 
sel for  plaintiff  in  error  claims  the  petition  to  be  insufficient,  because  it  ap- 
pears that  a  recovery  was  sought  upon  a  contract  which  was  never  reduced  to 
writing,  and  was  not  to  be  performed  within  one  year,  and  hence  was  within 
the  statute  of  frauds.     It  is  true  that  the  contract  under  which  the  work  was 
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performed  by  Lee  was  not  in  writing,  and  also  that  it  was  one  which  neces- 
sarily required  five  years  for  its  full  performance,  and  it  therefore  fell  within 
the  prohibition  of  the  statute.  If  the  action  was  based  solely  on  this  verbal 
contract,  as  claimed,  it  could  not  be  maintained;  but  we  think  the  allegations 
of  the  petition  are  sufficiently  broad  to  warrant  a  recovery  on  a  quantum 
meruit  While  Lee  cannot  recover  under  the  contract,  lie  is  entitled  to  com- 
pensation according  to  what  the  work  performed  was  reasonably  worth.  Won- 
settler,  having  received  the  benefit  of  the  services  performed  under  the  verbal 
contract,  cannot  escape  liability  for  the  benefit  received  by  refusing  to  per- 
form that  contract.  It  is  conceded  by  counsel  for  plaintiff  in  error  that  Lee 
is  entitled  to  recover  in  a  proper  action  what  the  services  rendered  are  reason- 
ably worth;  but  he  insists  that  Lee  has  relied  on  the  express  contract  alone, 
and  therefore  the  action  must  fail.  In  our  view,  the  void  contract  is  not  set 
out  as  the  basis  of  the  action,  but  rather  by  way  of  inducement  to  explain 
the  circumstances  under  which  the  work  was  done,  and  to  show  that  it  was 
not  a  gratuity  The  petition  alleges  how  Lee  was  induced  to  furnish  the 
labor,  the  character  and  duration  of  the  services  performed,  the  benefits  de- 
rived by  Wonsettler  therefrom,  and  what  they  are  reasonably  worth,  and  fol- 
lows with  a  general  prayer  for  judgment.  The  fact  that  a  void  contract  is 
recited  in  a  petition  will  not  make  it  demurrable,  if  the  other  facts  stated 
therein  constitute  a  cause  of  action.  '*A1I  that  a  plaintiff  needs  to  do  in  stat- 
ing his  cause  of  action  is  to  state  the  facts  of  bis  case;  and  if  such  facts  would 
entitle  him  to  recover  in  any  form  of  action,  either  at  law  or  in  equity,  he 
will  be  entitled  to  recover  under  such  statement."  Deisher  v.  Stein,  34  Kan. 
39, 7  Pac.  Rep.  608.  Our  conclusion  is  that  the  demurrer  was  correctly  over- 
ruled, and  hence  the  judgment  of  the  district  court  will  be  affirmed.  All  the 
justices  concurring. 


^^^  ^^^-  ^2>  Jennings  v.  West. 

(Supreme  Court  of  Kansas.    December  8, 1888.) 

1.  Sale— JtviGHT  of  Possession — Sale  for  Cash. 

On  a'  sale  of  corn  at  auction  for  cash,  the  purchaser  is  not  entitled  to  the  posses- 
sion thereof  till  the  price  is  paid  or  tendered. 

2.  Same— Tender  of  Part  of  Price. 

Where  a  purchaser  buys  a  crib  of  com,  the  tender  of  a  part  of  the  full  price 
thereof  is  insufficient  to  vest  the  title  in  him. 
{SylUOms  hy  HoU,  C.) 

Commissioners'  decision.  Error  to  district  court,  Douglas  county;  A.  W. 
Benson,  Judge. 

Action  by  A.  J.  Jennings  against  Joseph  West  for  damages  for  the  failure 
to  perform  an  alleged  contract.  Judgment  in  favor  of  defendant,  and  plain- 
tiff appeals. 

Barker  &  8ummerjield^  for  plaintiff  in  error.  Riggs  <fe  Nevison,  for  de- 
fendant in  error. 

Holt,  C.  Joseph  West,  defendant  in  error,  was  the  owner  of  a  farm  in 
Douglas  county,  occupied  by  a  tenant.  He  advertised  an  auction  sale  of  part 
of  the  products  of  the  farm,  with  other  property.  In  the  notice  of  sale  he 
stated  he  would  sell  800  bushels  of  corn  in  the  crib,  and  also  stated  that  the 
corn  and  oats  were  cash.  West  did  not  know  of  his  own  knowledge  how 
much  corn  was  in  the  crib  on  the  place;  his  tenant  told  him  of  the  quantity. 
At  the  sale  there  was  a  discussion  about  the  amount  of  corn  in  the  crib,  and 
various  estimates  were  made  of  its  amount.  The  auctioneer  in  offering  it  for 
sale  made  tlie  statement  that  for  $25  he  would  guaranty  there  were  650  bush- 
els, but  offered  100  bushels  thereof,  giving  the  buyer  the  privilege  of  taking 
the  entire  amount,  if  he  wished  to,  at  the  same  price.  The  first  100  bushels 
were  bid  off  by  Jennings,  who  notified  the  auctioneer  that  he  would  take  all 
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the  corn  in  the  crib.  The  money  was  not  paid  that  day,  but  some  time  after- 
wards plaintiff  and  defendant  measured  the  crib  and  found  it  contained  815 
bushels  of  corn.  Plaintiff  wislied  to  take  that  amount  as  part  of  the  800 
bushels  he  claimed  he  bad  purchased;  defendant  agreed  to  deliver  him  the 
corn  in  the  crib  as  the  corn  purchased,  but  declined  to  be  held  responsible  for 
any  greater  amount.  Plaintiff  then  offered  him  $45  in  gold  as  a  tender  for 
the  corn  in  the  crib,  which  defendant  refused.  Jennings  then  brought  his 
action  for  damages,  and  upon  the  trial  a  judgment  was  rendered  by  the  court 
in  favor  of  defendant. 

The  judgment  of  the  district  court  was  correct.  It  is  evident  from  the 
findings  made  by  the  court  that  only  the  corn  in  the  crib  was  sold,  and  the 
plaintiff  liad  no  claim  for  any  greater  amount.  Defendant  was  at  all  times 
ready  to  deliver  it  as  the  amount  purchased  by  plaintiff,  while  he  was  willing 
to  take  it  only  as  a  part  of  the  larger  amount  he  claimed  to  have  purchased. 
By  the  terms  of  the  auction  sale  the  corn  was  cash.  The  plaintiff  did  not 
tender  or  pay,  or  offer  to  fulfil  his  part  of  the  contract,  before  he  brought  his 
action.  This  he  should  have  done,  but  instead  of  full  payment  he  tendered 
$45  as  the  price  of  the  corn.  The  purchase  price  in  full  was  866.15.  The 
tender  of  a  part  of  the  purchase  price  did  not  authorize  him  to  take  away  any 
of  the  corn.  It  remained  the  property  of  defendant  for  the  purpose  of  secur- 
ing the  price  to  be  paid.  The  sale,  otherwise  complete,  lacked  this  one  con- 
dition: payment  should  have  been  made  or  tendered  in  full  before  the  plain- 
tiff would  have  been  entitled  to  the  possession  of  the  corn.  This  was  not  done, 
and  the  failure  is  fatal  to  plaintiff's  action.  Adams  v.  O'Contior,  100  Mass. 
515;  Lowry  v.  Stewart,  5  Kan.  663;  Railway  Co.  v.  Phillips,  60  III.  190; 
Elevator  Co.  v.  Bank,  23  Ohio  St.  311;  1  Benj.  Sales,  §  319.  A7e  recommend 
that  the  judgmeut  be  affirmed. 

Per  Curiam.    It  is  so  ordered;  all  the  Justices  concurring. 
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(77  Cal.  618) 

Teople  V,  Northet.    (No.  30,441.)  . 

{Supreme  Court  of  California.    December  27, 1888.) 

1.  Grand  Jurt— Qualifications— Former  Opinions. 

8ome  of  the  grand  jury  who  found  an  indictment  against  M.,  for  procuring  de- 
fendant  to  approach  and  offer  a  bribe  to  a  juror,  afterwards  acted  as  members  of 
the  grand  j  wry  which  indicted  defendant  for  offering  to  bribe  said  j  uror.  The  grand 
jurors  testified  that  they  formed  the  opinion  that  defendant  was  guilty  from  his  tes- 
timony before  the  grand  jury  in  the  Case  of  M.,  and  they  voted  for  his  indictment. 
Held,  that  the  opinions  so  formed  did  not  disqualify  them  as  grand  jurors.  Such 
disqualifying  opinions  must  arise  from  something  heard  outside,  which  has  not  the 
sanction  of  an  oath,  and  is  merely  hearsay. 

8.  Same— Indictment— Corroborating  Testimony— Bias. 

Although  the  grand  jury  could  have  indicted  defendant  on  his  own  testimony,  the 
fact  that  they  called  another  witness,  before  ordering  the  indictment,  would  indi- 
cate no  bias  or  prejudice  on  the  part  of  the  grand  jury. 

8.  Same— PRBSBNCB  in  ConRT. 

The  fact  that  two  of  the  grand  jurors  were  in  court  when  M.  was  on  trial,  and 
heard  defendant  plead  his  constitutional  privilege  as  a  witness,  on  the  ground  that 
his  testimony  would  tend  to  criminate  him,  is  immaterial;  there  being  nothing  to 
show  that  it  had  anything. to  do  with  their  voting  for  defendant's  indictment. 

4.  CRiMiNAii  Law— Continuance— Absence  of  Witness- Cumulative  Evidence. 

The  court  properly  refused  a  delay  to  procure  the  testimony  of  another  member 
of  the  grand  juiy,  who  was  out  of  the  jurisdiction,  when  the  statement  of  defend- 
ant's counsel  showed  that  he  expected  to  prove  by  the  absent  juror  the  same  sort  of 
prejudice,  partiality,  or  bias,  on  the  same  facts  as  existod  in  regard  to  the  other 
jurors,  which  are  held  to  be  no  indication  of  bias  or  prejudice. 

6.  Same— Indictment— Indorsement  of  Witnesses'  Names. 

The  notes  of  the  shorthand  reporter  of  defendant's  testimony  on  this  rial  were 
read  to  the  grand  jury  when  considering  the  case  against  defendant.  If e/d,  that  the 
name  of  defondant  was  not  required  to  be  indorsed  on  the  indictment  as  one  of  the 
witnesses. 

&  Same— Trial— Remarks  of  Judge— Iitstructions. 

The  judge  remarked  during  the  trial  that  he  thought  "the  prosecution  in  crimi- 
nal cases  was  too  much  handicapped, "  but  in  his  charge  to  the  jury  said:  ** During 
the  examination  of  Mr.  Kohler,  as  to  his  qualifications  to  serve  as  a  juror,  some  lan- 
guage was  used  by  the  court  to  which  defendant's  counsel  took  exception.  I  in- 
struct you  that  it  is  your  duty  to  ignore  in  your  deliberations  the  remarks  then  made 
by  the  court,  and  that  you  must  deal  witn  the  case  on  the  law  as  it  exists,  and  as 
the  court  states  it  to  you,  irrespective  of  your  own  opinion,  or  of  any  opinion  the 
court  might  have,  as  to  the  wisdom  of  the  law. "  Held,  that  the  latter  remarks  of 
the  oourt  were  sufficient  to  remove  all  apprehensions  that  the  first  remarks  would 
have  any  effect  on  the  jury  prejudicial  to  defendant. 

7.  Bribbrt— Evidence — Documbntart. 

On  indictment  for  offering  a  bribe  to  a  jaror  in  a  civil  case,  the  complaint  and  an- 
swer in  the  civil  case  are  admissible  to  prove  the  allegations  in  the  indictment  r&. 
lating  thereto,  and  the  fact  that  the  iuror  who  was  named  in  the  indictment  as  the 
person  to  whom  a  bribe  was  offered  by  defendant  was  a  juror,  and  acted  as  such  on 
the  trial  of  that  case,  and  it  is  proper  to  read  them  to  the  jury. 

8.  Criminal  Law— Appbai^Objections  not  Raised  Below. 

If  there  was  anything  in  the  complaint  and  answer  not  relevant  to  the  issue, 
whether  there  was  an  issue  of  fact  pending  in  the  civil  case  for  trial  by  jury, 
which  mi^ht  operate  prejudicially  to  defendant,  he  should  have  requested  an  instruc- 
tion limiting  the  scope  of  the  eviclence  to  the  purpose  for  which  it  was  offered ;  and, 
not  having  so  requested,  the  defendant  cannot  allege  the  court's  failure  to  give  such 
iostruction  as  error. 

9.  Same — Bvidencb  of  Accomplice— Admissions. 

Where  defendant's  counsel  informs  the  court  that  he  is  going  to  contend  that  the 
juror  alleged  to  have  been  bribed  was  an  accomplice  with  defendant,  it  is  not  error 
to  admit  the  testimony  of  the  juror  as  to  his  conversation  with  a  third  person,  in 
which  the  witness  told  the  third  person  that  defendant  had  offered  to  pay  him 
money  to  favor  defendant  in  rendering  a  verdict;  and  that  the  third  person  had  ad- 
vised witness  to  hear  all  that  was  to  be  said  on  the  subject,  becaruse,  if  witness  did 
not  do  so,  defendant  might  approach  other  jurors,  and  that,  in  pursuance  of  such 
advice,  witness  had  answered  defendant,  on  the  third  conversation  with  him,  that 
it  was  all  right. 
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10.  Same— OBjEctioNs  not  Raised  Below. 

The  fact  that  the  admissions  of  the  defendant,  as  to  the  correctness  of  the  writ- 
ten statement,  were  made  while  he  was  in  prison,  detained  there  as  a  witness  In  an- 
other criminal  case,  cannot  be  urged  against  the  admissibility  of  the  admissions  in 
the  appellate  court;  such  objection  not  having  been  raised  in  the  court  below. 

11.  Same. 

The  objection  that  the  written  statement  of  the  evidence  of  the  defendant  before 
the  grand  jury  was  not  admissible,  because  it  was  not  affirmatively  shown  by  evi- 
dence to  have  been  voluntary  on  the  part  of  •defendant,  cannot  be  urged  on  api»eal, 
when  it  was  not  urged  in  the  court  below,  and  it  also  appears  that  the  written  state- 
ment of  such  evidence  had  been  admitted  by  defendant  to  a  third  person  to  be  sub- 
stantially correct. 

12.  Grand  Jury — Evidence  of  Testimony  before  Them. 

Pen.  Code  Cal.  §  926,  providing  that  a  grand  juror  can  be  comi)eUed  to  disclose  the 
.  testimony  of  a  witness  examin^  before  the  jury  only  in  certain  cases  mentioned, 
has  no  application  to  such  admissions,  no  grand  iuror  having  been  called  to  testify 
as  to  the  admissions,  and  the  rule  of  secrecy  sot  forth  in  the  statute  being  intended 
only  for  the  protection  of  grand  jurors,  and  not  of  witnesses  before  it,  and  wit- 
nesses cannot  invoke  it. 
i8.  Bribery— CoNVETA-NCE  of  Offer. 

The  conveyance  of  the  offer  of  a  third  person  to  a  juror  to  bribe  said  juror  is  in 
itself  an  offer  of  a  bribe,  and  the  fact  that  the  money  to  be  paid  was  to  come  from 
said  third  person  makes  it  no  less  an  offer  to  give  a  bribe. 

In  bank.  Appeal  from  superior  court,  city  and  county  of  San  Francisco; 
J.  F.  Sullivan,  Judge. 

Indictment  against  F.  T.  Northey,  for  offering  to  give  a  bribe  to  H.  F. 
Woods,  a  juror  in  a  civil  case.  Defendant  was  convicted,  and  sentenced  to 
imprisonment  for  nine  years.  From  the  judgment  and  order  denying  a  new 
trial  defendant  appeals. 

Geo.  A,  Knight,  for  appellant.     Atty.  Gen,  Geo,  A,  Johnson,  for  the  People. 

Thornton,  J.  The  defendant,  Northey,  was  accused  by  indictment  of 
willfully,  corruptly,  and  feloniously  offering  to  give  a  bribe  to  H.  F.  Woods, 
a  juror  on  the  trial  of  the  action  of  Wright  et  al.  v.  The  Geai-y-Street  Park  & 
Ocean  Railroad  Company,  pending  in  the  superior  court  (department  6  thereof) 
of  the  city  and  county  of  San  Francisco,  and  in  which  an  issue  of  fact  had  been 
joined,  with  the  corrupt  and  felonious  intent  to  corruptly  influence  tlie  vote, 
opinion,  verdict,  and  decision  of  Woods  as  juror,  in  favor  of  the  defendant  in 
the  action  above  named.  The  defendant  was  convicted  and  sentenced  to  im- 
prisonment in  the  state-prison  for  the  term  of  nine  years.  A  motion  for  a 
new  trial  was  made  by  defendant,  and  denied,  and  he  prosecutes  this  appeal 
from  the  judgment  and  order  denying  a  new  trial.  The  defendant,  not  hav- 
ing been  held  to  answer  before  the  finding  of  the  indictment,  when  called  on 
to  plead,  moved  to  set  asidt;  ihe  indictment.  First,  "Because  Stewart  Men- 
zies,  Patrick  Connolly,  W.  If .  Coddington,  Charles  F.  Doe,  J.  J.  Donovan, 
Charles  Holbrook,  A.  P.  llotaling,  Patrick  Lynch,  P.  V.  Merle,  Samuel  Pol- 
lack, F.  G.  Wagner,  Louis  Abrahams,  H.  Brandt,  A.  R.  Kelly,  Sol.  Kohlnian, 
(Jeorge  C.  Shreve,  William  Wolf,  and  Jacob  Greenbaum,  members  of  the 
grand  jury  which  found  the  said  indictment  against  defendant,  w^re  at  the 
time  they  were  impaneled  as  grand  jurors  on  said  grand  jury,  and  at  the  time 
they  found  the  said  indictment,  incompetent  to  act  as  grand  jurors  in  the  find- 
ing of  said  indictment,  for  the  reason  that  there  existed  a  state  of  mind  in 
each  of  them  in  reference  to  the  above-entitled  case,  and  this  case,  and  in 
reference  to  this  defendant,  which  prevented  them,  and  each  of  them,  from 
acting  impartially,  or  without  prejudice  to  the  substantial  rights  of  defendant, 
in  the  finding  of  said  indictment."  Second,  "That  the  names  of  all  witnesses 
and  persons  appearing  before  said  grand  jury  are  not  and  were  not  inserted  at 
the  foot  of  said  indictment  or  Indorsed  thereon." 

It  appears  frotn  a  bill  of  exceptions  found  in  the  record  that  Patrick  Con- 
nolly and  Stewart  .Men  zies,  on  their  examination,  on  the  hearing  of  the  motion 
above  stated,  testified  that  they  were  members  of  said  grand  jury  that  found 
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the  indictment  against  the  defendant  Northey,  and  that  they  voted  for  the 
finding  of  the  indictment.  Twelve  grand  jurors,  including  them,  voted  for 
the  finding  of  the  indictment.  They  were  present  in  court  when  the  case  of 
People  V.  Robert  F.  Morrpiv  was  on  trial  for  procuring  Frank  T.  Northey  to 
approach  and  offer  to  give  a  bribe  to  H.  F.  Woods,  in  the  cause  of  Florence 
M.  Wright  et  al.  v.  Qeary-8treet  Park  i&  Ocean  Railroad  Company ^  wherein 
defendant  here  was  called  as  a  witness  for  the  prosecution,  and  declined  to 
answer  ail  questions  put  to  him  relating  to  the  charge  against  Morrow,  on  the 
ground  that  they  w^ould  have  a  tendency  to  convict  him  of  a  felony;  and  were 
present  in  the  grand  jury  room  wiien  the  charge  against  Morrow  was  exam- 
ined, and  when  Northey  testified,  and  heard  defendant  Northey  then  testify. 

Connolly  further  testified  that,  after  hearing  the  testimony  of  Northey  given 
before  the  grand  jury  in  the  Morrow  Case,  he  had  formed  an  opinion  that 
Northey  was  guilty;  that  that  opinion  was  a  fixed  and  decided  opinion,  and 
founded  on  Northey 's  own  statement  before  the  grand  jury;  that  this  opinion 
was  formed  before  the  finding  of  the  indictment  against  Northey,  and  that 
he  had  this  opinion  when  he  went  to  examine  the  cliarge  against  Northey. 
Menzies  was  also  called,  and  testified  that  be  formed  the  opinion  after  hearing 
Northey's  testimony  on  the  examination  of  Morrow's  Case  before  the  grand 
jury;  that  Northey  admitted  his  guilt  in  this  testimony ;  that  the  opinion  was 
decided  as  to  his  guilt;  that  he  voted  for  the  indictment  against  Northey;  that 
it  was  founded  on  the  testimony  of  Woods;  that  the  indictment  against  Nor- 
they was  found  after  the  finding  of  the  indictment  against  Morrow;  that  he 
acted  fairly  and  impartially,  and  without  prejudice,  in  finding  the  indictment 
under  consideration.  John  T.  Wagner,  Alfred  E.  Kelly,  F.  G.  Wagner, 
Charles  F.  Doe,  William  H.  Coddington,  Samuel  Pollack,  and  Jacob  Green- 
baum,  who  were  membei*s  of  the  same  grand  jury,  and  acted  on  the  indict- 
ment against  Northey,  and  voted  for  it,  also  testified  that  tiiey  heard  Northey's 
testimony  before  the  grand  jury  above  mentioned,  and  on  this  testimony 
formed  a  fixed  and  decided  opinion  that  Northey  wns  guilty.  Patrick  Lynch 
was  one  of  the  same  grand  jury,  and  testified  that  the  short-hand  reporter's 
notes  of  Northey ^s  testimony  on  the  trial  of  the  indictment  against  Morrow 
were  read  to  the  graiid  jury  while  it  had  Northey'' s  Case  under  discussion. 
It  appears,  further,  by  the  bill  of  exceptions,  and  is  so  stated  therein,  ''that 
each  and  all  of  said  above-named  grand  jurors  testified,  upon  their  examina- 
tion on  said  motion,  that,  when  they  acted  upon  the  case  of  defendant,  and 
considered  and  found  said  indictment,  they  had  no  bias  or  prejudice  against 
defendant,  and  acted  without  regard  to  any  prior  opinion  of  liis  guilt,  and 
without  prejudice,  and  were  not  influenced  in  any  manner  against  defendant, 
or  his  substantial  rights,  but  acted  impartially  and  fairly  upon  the  evidence 
introduced  before  them  in  tl>e  grand  jury  room  on  the  hearing  of  the  charge 
against  the  defendant,  and  not  from  comments  in  public  journals,  or  public 
rumor,  or  common  notoriety." 

In  connection  with  this  inquiry,  the  counsel  for  defendant  asked  for  a  sub- 
poena to  procure  the  attendance  of  A.  P.  Plotaling,  one  of  the  members  of  the 
grand  jury  who  had  acted  on  and  voted  for  the  indictment  against  Northey. 
A  subpoena  had  been  regularly  and  with  diligence  issued  for  Hotaling,  and 
placed  in  the  hands  of  the  sheriff,  who  returned  that  Hotaling  was  absent  from 
the  county,  and  could  not  be  found,  but  that  he  would  return  in  two  days. 
The  court  inquired  of  counsel  what  he  expected  to  prove  by  Hotaling,  to  which 
he  replied  that  he  proposed  to  show  by  Hotaling  substantially  the  same  facts 
as  testified  to  by  the  other  grand  jurors, — that  he  had  formed  a  fixed  and  de- 
cided opinion  as  to  the  guilt  of  Northey,  from  Northey^s  testimony  before  the 
grand  jury  above  stated,  and  that  opinion  was  that  he  was  guilty.  The  court 
required  of  counsel  to  make  his  statement  by  afiidavit,  which  counsel  refused 
to  make,  and  thereupon  the  court  refused  to  grant  further  time  to  subpoena 
grand  jurors.    The  court  refused  to  set  aside  the  indictment,  and  defendant 
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excepted.  It  Is  argued  that  the  indictment  should  be  set  aside  for  the  reason 
that  it  appears  from  the  testimony  of  the  grand  jurors  examined  that  a  state 
of  mind  existed  on  the  part  of  each  of  them,  when  they  found  these  indict- 
ments against  Northey,  in  reference  to  Northey  and  his  case,  which  prevented 
them,  and  each  of  them,  from  acting  impartially,  or  without  prejudice  to  the 
substantial  rights  of  the  defendant  in  flnding  the  indictment  herein.  The 
partiality  and  prejudice  her^  charged  against  each  grand  juror  is  based  on  the 
fact  that,  in  examining,  in  their  capacity  as  grand  jurors,  a  case  against  Rob- 
ert F.  Morrow,  Northey  wa^  called  as  a  witness  before  the  grand  jury,  and  on 
such  examination  testified  that  he  was  guilty  of  theoflfense  charged  in  the  in- 
dictment, and  that  in  this  testimony  each  of  tliem  had  formed  the  opinion  that 
he  was  so  guilty.  It  clearly  appears  from  the  testimony  of  one  of  the  grand 
jurors  examined  that  Northey  in  his  testimony  admitted  his  guilt,  and,  as  they 
all  say  that  they  formed  their  respective  opinions  on  this  testimony,  the  infer- 
ence is  irresistible  that  such  was  the  character  of  Northey 's  testimony.  It  is 
admitted  by  each  of  these  grand  jurors  that  their  opinion,  formed  on  such  tes- 
timony, was  fixed  and  decided.  Now,  conceding  that  an  indictment  can  be 
vitiated  by  the  participation  of  a  grand  juror  in  finding  it,  who  had  formed, 
before  entering  on  its  examination,  an  unqualified,  fixed,  and  decided  opinion 
that  the  defendant  so  indicted  was  guilty,  and  for  that  reason  should  be  set' 
aside,  can  it  be  that  an  opinion  formed  under  the  circumstances  in  evidence 
herein  is  of  that  character?  The  facts  upon  which  the  opinion  of  each  grand 
juror  was  formed  herein  came  to  his  knowledge  in  the  discharge  of  his  duty 
as  a  grand  juror,  when  the  grand  jury  was  engaged  in  the  discharge  of  its  of- 
ficial duties,  in  inquiring  into  a  public  offense  against  the  people  of  the  state, 
triable  within  the  county  of  their  impanelment.  Northey  is  called  as  a  witness 
before  them,  and  testifies  under  oath  in  the  presence  of  the  jury,  to  facts  which 
inculpate  him  in  a  public  offense,  within  the  scope  of  their  inquiry.  In  effect, 
the  witness  admits  his  guilt.  The  grand  jurors  hear  his  sworn  statement, 
and  conclude  that  he  is  guilty.  Can  such  an  opinion — ^is  it  possible  that  an 
opinion  so  formed  can — be  disqualifying  as  to  any  member  of  the  grand  jury 
to  act  upon  an  indictment  of  the  witness  for  the  offenso  of  which  he  admits 
his  guilt?  The  opinion  which  disqualifies  is  one  formed  from  something 
heard  outside  which  has  none  of  the  sanction  of  an  oath,  and  is  merely  hear- 
say. It  might  as  well  be  charged  against  a  judge  .that  he  is  partial,  or  biased, . 
or  prejudiced  against  a  person  tried  for  a  public  offense  before  him,  wlien,  on 
a  motion  for  a  new  trial  of  the  cause,  on  tha  ground  that  the  verdict  is  con- 
trary to  the  evidence,  he  states,  in  denying  it,  that  he  has  heard  and  consid- 
ered the  evidence,  and  formed  the  opinion  when  he  heard  it,  and  was  still  of 
opinion,  that  the  defendant  was  guilty,  and  the  verdict  correct. 

The  counsel  speaks  of  Morrow' sCafie,  and  the  grand  jury  having  under  con- 
sideration Morrow*8  Case  when'  Northey  gave  his  testimony,  and  he  seems  tc 
regard  the  grand  jury  as  resembling  a  petit  jury,  and,  like  the  latter,  restricted 
to  the  examination  of  a  particular  case.  We  do  not  think  this  is  a  proper  oi 
reasonable  view.  The  grand  jury  has  within  the  scope  of  its  inquiry  all  pub 
lie  offenses  committed  or  triable  within  its  county,  (Pen.  Code,  §  915;)  antt 
though  it  takes  up  for  examination  a  charge  against  one  pet'son,  if  it  should 
appear  from  the  testimony  taken  on  saicfa  examination  that  sufficient  reasons 
exist  for  putting  another  person  on  his  trial,  they  can  and  s*iould  find  an  in- 
dictment against  such  other  person.  Suppose,  in  such  a  case,  they  should  con- 
clude that  both  persons  should  be  indicted  on  an  opinion  formed,  when  Uie 
charge  against  one  only  was  specially  under  exn  mi  nation.  Both  indictments 
might  not  be  directed  by  the  same  order.  The  indictment  against  the  witness 
might  be  ordered  on  a  day  subsequent  to  the  order  of  the  other.  Ck)uld  it, 
with  any  justice  or  propriety,  be  said,  under  these  circumstances,  that  a  grand 
juror  was  not  impartial,  or  was  prejudiced,  because  when  the  miutter  of  di- 
recting an  indictment  against  the  witness  was  taken  up  he  had  already  formed 
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an  opinion  on  evidence  regularly  heard  tbnt  the  witness  was  guilty?  Can 
bias  or  prejudice  or  partiality  be  charged  against  members  of  a  grand  jury  be- 
cause, having  already  formed  an  opinion  of  a-  party's  guilt  on  testimony  reg- 
ularly and  lawfully  heard,  they  hear  the  testimony  of  another  witness  before 
ordering  an  indictment  to  be  drawn  up  against  such  party?  The  foregoing 
questions  can  be  answered  in  only  one  way,  and  that  relieving  a  grand  juror 
so  acting  from  every  imputation  of  bias  or  partiality.  We  see  nothing  of  bias 
or  prejudice  in  an  opinion  so  formed.  It  is  not  a  prejudgment  at  all.  The 
opinion  is  formed  on  evidence  coming  regularly  before  the  grand  jury  in 
the  discharge  of  its  lawful  functions,  and  does  not  indicate  a  state  of  mind  in 
reference  to  the  case  or  the  party  indicted  which  will  prevent  a  grand  juror 
from  acting  impartially,  and  without  prejudice  to  the  substantial  lights  of 
both  parties.  We  see  no  reason  why  this  grand  jury  should  not  have  indicted 
Northey  on  his  own  testimony,  as  given  before  it.  If  it  saw  proper  to  call  a 
witness,  (Woods,)  as  was  done  in  this  case  before  ordering  the  indictment, 
we  see  no  reason  why  it  could  not  do  so.  Such  a  course  indicated  no  bias  or 
prejudice  on  the  part  of  the  grand  jury,  or  any  member  of  it.  In  fact.  Nor- 
they^s  Case  may  be  said  to  have  been  under  consideration  from  the  time  that  lie 
gave  his  testimony  in  relation  to -Morrow  until  the  indictment  against  him 
was  found.  The  disqualifying  state  of  mind  referred  to  in  the  statute  must 
have  existed  when  the  examination  of  Northey's  Case  was  commenced,  when 
he  was  called  before  them  as  a  witness,  and  it  is  not  contended  that  any  such 
state  of  mind  existed  at  that  time. 

The  fact  that  two  of  the  grand  jurors  were  in  court  when  Morrow  was  on 
trial,  and  heard  Northey  plead  his  constitutional  privilege  when  he  was  there 
called  as  a  witness,  is  of  no  significance.  It  does  not  appear  to  have  had  any- 
thing to  do  with  their  voting  for  Northey 's  indictment.  The  contention  as 
to  bias  or  prejudice  of  the  grand  jurors,  or  either  of  them,  cannot  be  sustained. 
We  fail  to  see  that  Northey  suffered  any  prejudice  as  to  any  substantial  right, 
or  any  right  whatever.  The  court  committed  no  error  in  refusing  a  delay  to 
procure  the  attendance  of  Hotaling.  From  the  statement  of  counsel  when  he 
made  the  motion  for  delay,  it  appears  that  he  expected  to  prove  the  same  sort 
of  prejudice,  partiality,  or  bias,  on  the  same  facts  as  existed  in  regard  to  the 
other  jurors,  which  we  have  held  was  no  indication  of  bias  or  prejudice.  It 
is  further  argued  that  the  indictment  should  be  set  aside  because  the  name  of 
a  witness  whose  deposition  was  read  to  the  grand  jury  was  not  inserted  at  the 
foot  of  the  indictment,  or  indorsed  thereon.  It  appears  that  the  notes  of  the 
short-hand  reporter  of  Northey's  testimony  on  Morrow's  trial  were  read  to 
the  grand  jury  when  considering  the  case  against  Northey,  and  it  Is  said  this 
was  Northey's  deposition,  and  that  Northey's  name  should  have  appeared  on 
the  indictment  in  one  of  the  modes  above  staled.  The  testimony  of  Northey 
was  given  orally  on  Morrow's  trial,  and  the  short-hand  notes  of  such  testi- 
mony were  not  a  deposition.  Code  avil  Proc.  §§  2004,  2005.  "The  object 
of  requiring  the  names  of  the  witnesses  to  be  thus  indorsed  upon  the  indict- 
ment is  twofold — First,  to  inform  the  party  who  are  his  accusers;  and,  second, 
to  inform  the  prosecutor  who  are  the  witnesses."  People  v.  Freeland,  6  Cal. 
99.  It  would  be  useless  to  inform  the  party  that  he  was  himself  an  accuser. 
If  it  was  material  or  important  that  he  should  be  Informed  of  it,  he  already 
had  that  information.  As  to  his  being  informed  of  the  names  of  those  who 
had  testified  before  the  grand  jury,  and  might'be  called  to  testify  on  his  trial 
on  behalf  of  the  prosecution,  this'could  only  refer  to  such  witnesses  as  could 
be  called  by  the  prosecutor,  and  could  be  compelled  to  testify,  or,  at  least,  to 
be  sworn.  It  could  not  refer  to  the  party  indicted,  who  could  not,  in  any 
event,  be  called  for  the  prosecution.  We  cannot  see  that  the  law  required 
Northey's  name,  in  any  view,  to  be  placed  on  the  indictment  in  either  of  the 
modes  above  pointed  out.  It  follows  from  the  above  that  the  court  below  prop- 
erly refused  to  set  aside  the  indictment.     We  do  not  think  that  there  should 
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'6e  a  reversal  on  account  of  the  remarks  made  by  the  judge  of  the  court  below 
as  to  the  law,  and  that  he  thought  "the  prosecution  in  criminal  cases  was  too 
much  handicapped."  The  court,  in  consequence,  no  doubt,  of  the  importance 
attributed  to  these  remarks  by  counsel  for  defendant,  and  an  appreliension  on 
the  part  of  counsel  that  they  might  have  an  effect  on  the  eight  jurors  prepent 
in  the  jury-box  when  the  remarks  were  made,  prejudicial  to  bis  client,  took 
occasion,  in  delivering  its  charge  to  the  jury,  to  make  to  them  the  following 
observations:  "You  are  the  exclusive  judges  of  ail  matters  of  fact,  but  must 
be  guided  by  the  law  as  laid  down  for  you  by  the  court,  independently  of  any 
preconceived  notions  of  your  own,  or  of  anything  that  counsel  may  have  said, 
and  of  anything  that  may  have  been  said  in  your  presence  or  he^iring  as  to 
the  propriety  or  policy  of  any  provision  which  the  law  may  have  laid  down 
for  the  conduct  of  criminal  cases.  During  the  examination  of  Mr.  Kohler  as 
to  his  qualifications  to  serve  as  a  juror,  some  language  was  used  by  the  court 
to  which  defendant's  counsel  took  exception,  I  instruct  you  that  it  is  your 
duty  to  ignore  in  your  deliberations  the  remarks  then  made  by  the  court,  and 
tiiat  you  must  deal  with  the  case  on  the  law  as  it  exists,  and  as  the  court  states 
it  to  you,  irrCvSpective  of  your  own  opinion,  or  any  opinion  the  court  might 
have,  as  to  the  wisdom  of  the  law."  We  think  that  these  observations  to  the 
jury,  made  to  them  by  the  court  when  giving  them  directions  by  which  to 
guide  their  conduct  in  the  consideration  of  the  case,  were  sufficient  to  remove 
all  apprehension  that  the  remarks  of  the  court,  above  referred  to,  would  have 
any  effect  on  their  minds  prejudicial  to  the  defendant.  To  hold  otherwise 
would  be  to  attribute  to  the  jurors  a  lack  of  ordinary  intelligence;  and  this, 
we  are  bound  to  presume  from  their  selection  to  try  the  cause,  they  possessed. 
To  hold  that  the  members  of  the  jury  in  whose  presence  the  remarks  were 
made  could  not  lay  them  aside  as  something  irrelevant  to  the  business  they 
were  charged  with,  and  disregard  them  entirely  in  the  discharge  of  their  func- 
tions, would  be  irrational  and  incredible.  If  men  of  ordinary  intellectual  en- 
dowments are  incapable  of  such  a  mental  operation,  trial  by  jury  may  justly 
be  regarded  as  a  failure.  In  view  of  all  the  circumstances,  we  see  no  ground 
justifying  a  reversal  in  this  matter,  the  discussion  of  which  here  comes  to  an 
end. 

The  complaint  and  answer  and  the  minutes  of  the  court  in  the  case  of  Flor- 
ence N.  Wright  et  al,  v.  The  Geai^-Street,  P.  <t  0,  R.  Co.  were  properly  ad- 
mitted in  evidence  to  prove  the  allegations  of  the  indictment  in  regsurd  to  that 
case,  and  the  fact  that  the  Woods  who  was  named  in  the  indictment  as  the 
person  to  whom  a  bribe  was  offered  by  defendant  was  a  juror,  and  acted  as 
such  on  the  trial  of  the  case.  If  these  documents  were  admissible  in  evidence, 
it  was  proper  to  read  them  to  the  jury.  Counsel  for  defendant  contends  that 
the  complaint  and  answer  were  admissible  only  to  show  that  there  was  an  is- 
sue of  fact  pending  in  the  case  referred  to,  for  trial  before  a  jury;  that  it  was 
error  to  permit  them  to  be  read  to  the  jury  against  his  objection;  and,  further, 
that,  as  the  evidence  was  admitted  for  a  special  purpose,  it  was  the  duty  of 
the  court  to  have  limited,  by  its  instruction  to  the  jury,  the  evidence  to  such 
special  purpose,  and  that  the  failure  to  do  so  was  error.  We  have  already  dis- 
posed of  the  objection  to  reading  the  above  papers  to  the  jury.  What  portion 
of  this  evidence  would  or  could  have  operated  to  the  prejudice  of  defendant 
we  cannot  see,  nor  has  counsel  pointed  it  out.  If  there  was  anything  of  the 
character  above  referred  to  iYi  the  papers,  not  relevant  to  the  issue  joined 
herein,  and  which  counsel  apprehended  might  operate  prejudicially  to  the  de- 
fendant, he  should  have  requested  an  instruction  limiting  the  evidence  so  as 
to  restrict  its  scope  to  the  purpose  for  which  it  was  offered.  Not  having  done 
so,  he  cannot  here  assail  the  failure  of  the  court  so  to  limit  theevidence.  That 
the  court  failed  to  instruct  on  such  point  is  not  error,  conceding  that  such  in- 
struction should  have  been  given  if  asked  for.  We  think  it  may  be  stated,  as 
a  general  rule  in  all  cases,  that,  if  the  court  in  its  charge  has  failed  to  direct 
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tbe  jury  on  any  point,  its  failure  to  do  so  is  not  error;  and  if  counsel  desires 
an  instruction  to  be  given,  proper  in  ilself,  and  which  should  be  given,  he 
should  ask  for  it,  and  on  his  omission  to  ask  for  it  the  omission  of  the  court  to 
give  it  is  not  error.  To  entitle  counsel  to  assail  the  action  of  the  court  for 
error,  under  such  circumstances,  a  proper  instruction  must  have  been  re- 
quested by  counsel,  refused  b^  the  court,  and  an  exception  reserved  by  coun- 
sel to  the  ruling. 

The  defendant  excepted  to  the  ruling  of  the  court  admitting  Woods'  testi- 
mony as  to  his  conversation  with  Garaage.  Woods  stated  that  he  had  told 
Gamage  what  had  occurred  between  him  and  Nortliey  as  to  the  offer  of 
Northey  to  pay  him  money  to  favor  the  defendant  as  a  juror  in  rendering  a 
verdict  in  the  case  of  Wright,  etc.,  v.  The  Geary-Street  Park  d;  Ocean  Rail- 
road Company,  and  that  Gamage  had  advised  him  to  hear  all  there  was  to  be 
said  on  the  subject,  and  to  seemingly  acquiesce,  because  if  he  did  jiot  do  so,  he 
might  approach  some  other  juror,  and  that,  in  pursuance  of  such  advice,  he 
had  answered  Northey,  on  his  third  conversation  with  him,  that  it  was  all  right. 
The  counsel  for  defendant  had  informed  the  court  that  he  was  going  to  con- 
tend that  Woods  was  an  accomplice  with  Northey.  On  this  issue,  collateral 
to  the  main  one,  the  evidence  was  admitted  by  the  court.  We  think  there 
was  no  error  in  this  ruling.  The  testimony  related  to  an  occurrence  which 
tended  to  illustrate  the  conduct  of  the  witness  Woods  in  his  dealing  with 
Northey,  and  was  admissible  on  the  issue  above  mentioned.  The  admission 
of  the  written  statement  of  Northey's  evidence  before  the  grand  jury,  which 
Northey  admitted  to  George  Flournoy  to  be  substantially  correct,  was  not 
error.  The  objection  here  made,  that  it  was  not  admissible  because  it  was  not 
affirmatively  shown  by  evidence  to  have  been  voluntary  on  the  part  of  Northey, 
cannot  be  now  urged.  No  such  objection  was  ever  made  to  it  in  the  court  be- 
low. The  objection  then  made  was  that  it  was  irrelevant  and  immaterial,  and 
not  permissible  under  section  926  of  the  Penal  Code.  The  objection  now  urged 
was  made  for  the  first  time  in  this  court,  and  cannot  be  considered.  When 
the  admissions  of  Northey  were  made  he  was  in  prison,  detained  there  as  a 
witness  in  the  case  of  People  v.  Morrow,  and  this  is  urged  as  a  ground  why 
they  were  not  admissible.  This  point  does  not  se-^m  to  have  been  urged  in  the 
court  below,  and  cannot  be  urged  or  considered  here.  Indeed,  the  fact  of 
Northey's  imprisonment  related  to  the  voluntary  character  of  tlie  admissions, 
and,  as  we  have  seen,  no  objection  as  to  their  voluntary  character  was  made 
when  the  testimony  was  offered  and  admitted.  The  ruling  on  that  point 
covers  this.  Section  926  of  the  Penal  Code,  and  the  provisions  therein  con- 
tained, relate  to  a  grand  juror,  when  called  as  a  witness,  and  provides  that  a 
grand  juror  may  be  required  by  any  court  to  disclose  the  testimony  of  a  wit- 
ness examined  before  the  grand  jury  in  the  cases  mentioned  in  the  section. 
Granting  that  a  grand  juror  can  only  be  compelled  to  disclose  the  testimony  of 
such  witness  in  the  cases  mentioned  in  the  section  referred  to,  it  will  be  ob- 
served that  no  grand  juror  was  called  here  to  make  any  disclosure  whatever. 
The  only  witness  called  in  relation  to  this  matter  was  Flournoy.  It  may  be 
further  remarked  that  it  seems  that  the  rule  of  secrecy  set  fortli  in  the  statute 
is  intended  only  for  the  protection  of  grand  jurors,  and  not  of  the  witnesses 
before  them,  and  that  the  witnesses  cannot  invoke  it.  See  People  v.  Young, 
31  Cal.  564,  565.  Stewart  Menzies,  foreman  of  the  grand  juiy,  testified :  "Know 
Frank  Northey.  He  was  examined  before  the  grand  jury, — sworn  and  exam- 
ined." To  the  above  testimony  counsel  for  defendant  made  no  objection  and 
reserved  no  exception.  He  cannot  then  assail  it  here  as  error.  We  may  add 
that  the  evidence  was  clearly  admissible,  within  the  rule  laid  down  in  People 
V.  Young,  supra.  The  fact  tliat  a  peraon  was  called,  sworn,  and  examined 
as  a  witness  before  a  grand  jury  does  not  come  within  the  rule  of  secrecy.  If 
it  did,  it  is  violated  whenever  an  indictment  is  returned  with  the  names  of  the 
witnesses  indorsed  on  it  or  inserted  at  its  foot.    Publicity  is  thus  given  to  the 
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fact,  and  a  publicity,  too,  that  is  required  by  the  statute.  We  think  the  ver- 
diet  is  sustsdned.by  the  evidence.  It  would  be  an  absurd  refinement  to  hold 
that  the  defendant  did  not  offer  to  give  a  bribe  to  Woods.  When  he  conveyed 
Morrow's  offer  to  Woods  to  bribe  him  he  was  offering  himself  to  give  a  bribe. 
It  was  no  less  an  offer  to  give  a  bribe  on  his  j)art,  because  the  money  to  be 
paid  was  not  to  come  from  his  pocl^et.  We  fins  no  error  in  the  record.  Judg- 
ment and  order  affirmed. 

We  concur:   Seabls,  C.  J.;  McFarlakb,  J.;  Sharpsteo?,  J. 

Paterson,  J.  I  concur.  I  tliink,  however^  that  the  admission  of  Wood^* 
testimony  as  to  the  conversation  he  had  held  with  Gamage  was  error.  I  agree 
in  saying  that  the  error  was  not  prejudicial  on  the  grounds — Firsts  that  no  ob- 
jection was  made  to  it  because  incompetent;  and,  second,  that  it  is  of  such  a 
character  it  did  not  tend,  in  my  opinion,  to  prejudice  the  defendant  before  the 
jury, 

m  Cal.  467) 

Eva  o.  MoMahon  et  al.    (^o.  11,766.) 
{Supreme  Court  of  CaUfomicu    December  10, 1888.) 

1.  Damaobs— Liquidated— Failubb  to  Deliver  Possession  or  Land— Goi«traot. 

Under  Civil  Code  CaL  SS  1670, 1671,  providing  that  contracts  liquidating  damages 
shall  be  void  except  in  cases  where  it  would  be  imposaible,  or  extremely  difficult, 
to  Hx  the  actual  damage,  and  section  3334,  providing  that  the  detriment  caused  by 
the  wrongful  occupation  of  land,  ein^pt  in  certain  cases  specified,  shaU  be  deemed 
the  value  of  the  use  of  the  property  ibr  the  time  of  such  occupation,  an  agreement 
to  pay>|200  per  month  and  an  attorney's  fee,  forfaUure  to  deliver  possession  of 
land  on  a  certain  day,  is  void. 
a.  Equity— Rbitormation  o»  Contracts. 

The  agreement  was  made  by  the  owner  of  the  land  at  the  time  of  a  conveyance, 
which  contained  more  land  than  he  owned,  and  he  called  the  attention  of  the  gran- 
tee's attorney,  drawing  the  instrument,  to  this  fact,  but  the  description  was  not 
changed  in  order  that  it  might  certainly  embrace  the  lands  of  the  grantor.  It  was 
understood  that  the  grantor  could  not  give  possession  to  the  portion  he  did  not  own. 
Held  that,  in  an  action  on  the  agreement  for  damages  for  not  delivering  the  por- 
tion not  owned  by  the  grantor,  a  prayer  for  a  reformation  of  the  conveyance  should 
have  been  granted,  and  thai  the  right  to  the  reformation  was  a  valid  defense,  though 
the  reformation  was  not  made. 

CommissioneFB'  decision.  In  bank.  Appeal  from  superior  court,  Contra 
CoBta  county;  A.  Van  K.  Paterson,  Judge. 

Action  by  James  Eva  against  Daniel  McMahon  and  others  for  liquidated 
damages.  Judgment  for  defendants,  and  plaintiff  appeals.  Civil  Code  Cal. 
§§  1670, 167 1»  provide  that  contracts  liquidating  damages  shall  be  void  except 
m  cases  where  it  would  be  impossible  or  extremely  difficult  to  fix  the  actual 
damage.  Section  3334  provides  that  the  detriment  caused  by  the  wrongful 
occupation  of  land,  except  in  certain  cases  specified,  shall  be  deemed  the  value 
of  the  use  of  the  land  for  the  time  of  such  occupation. 

/•  C*.  Bates,  for  appellant.     W,  H.  &  J.  R,  Glascock,  lor  respondents. 

Belcher,  C.  C.  On  the  15th  day  of  August,  18S3,  the  defendants  sold  aod 
conveyed  to  the  plaintiff  a  tract  of  land  in  Contra  Costa  county,  described  as 
containing  about  200  acres.  On  the  same  day  defendants  executed  and  deliv* 
ered  to  plaintiff  an  agreement, called  "Exhibit  A,"  by  which  it  was  stipulated 
that  they  might  remain  in  possession  of  the  premises  until  the  Ist  day  of  Oc- 
tober, 1883,  and  that,  if  they  should  fail  or  neglect  to  sur^render  to  the  plain- 
tiff the  possession  of  the  described  premises  on  that  day,  then  the^  would  pay 
to  him  all  costs,  charges,  and  expenses  to  whidii  he  might  be  put  to  gain  such 
possession,  including  a  reasonable  attorney's  fee,  and  would  also  pay  the  fur- 
ther sum  of  $200  per  month  for  such  time  as  plaintiff  might  be  deprived  o€, 
or  prevented  from  gaining  possession  of,  the  premises  by  reason  of  any  act 
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or  thing  done,  suflPered,  or  committed  by  the  defendants,  while  in  possession 
thereof.  The  description  in  the  deed  included  some  20  acres  which  the  de- 
fendants did  not  own.  On  the  day  named  they  surrendered  the  possession  of 
all  the  land  which  they  did  own,  and  the  plaintiff  took  and  afterwards  retained 
the  possession  thereof.  This  action  w^as  commenced  in  May,  1885,  to  recover 
the  sum  of  $3,880,— being  $200  per  month  from  October  1,  1883,— as  "liqui- 
dated damages  thus  far  incurred  on  account  of  d^r>rivation  of  possession  of 
part  of  said  premises,  and  $250  attorney's  fee."  Tlie  defendants  answered, 
and,  by  way  of  cross-complaint,  set  up  certain  facts  which  entitled  them,  as 
they  claimed,  to  have  the  deed  and  agreement  reformed  so  as  to  contain  a 
true  and  correct  description  of  tlie  property  sold  by  them  to  the  plaintiff.  No 
demurrer  or  answer  to  the  cross-complaint  was  filed  by  the  plaintiff.  The 
case  was  tried  by  the  court,  and  judgment  rendered  in  favor  of  the  defend- 
ants; but  their  prayer  for  reformation  was  denied,  because,  as  was  said, 
"they  did  not  sign  the  deed  or  agreement  under  any  mistaite  as  to  their  terms 
or  meaning."  The  plaintiff  appealed  from  the  judgment,  and  has  brought  the 
case  here  on  the  judgment  roll. 

The  court  found,  among  others,  the  following  facts:  In  July,  1883,  the  de- 
fendants, being  the  owners  in  fee  of  a  certain  tract  of  land  situated  in  the 
county  of  Contra  Costa,  and  bounded  on  the  north  by  the  lands  of  one  Blum, 
on  the  east  by  the  lands  of  one  Wagner,  on  the  south  by  the  lands  of  one  Bo- 
land,  and  on  the  west  by  the  lands  of  one  Emmett,  agreed  to  sell  the  same  to 
plaintiff;  he  taking  several  days  to  examine  the  title  thereof.  During  the  time 
given  plaintift  in  which  be  examined  the  title,  he  and  his  attorney,  J.  C.  Bates, 
were  informed  of  the  claim  and  title  of  Hoiand  to  that  portion  on  the  aouth 
embracing  the  creek,  and  also  of  the  claim  and  title  of  Blum  to  the  greater 
portion  of  that  part  on  the  north  which  is  embraced  in  the  diagram  attached 
to  the  complaint,  and  marked  "Exhibit  B, "  to-wit,  about  20  acres  thereof;  the 
same  being  a  part  of  the  La  Bocha  rancho,  owned  by  said  Blum,  a  survey  of 
which  had  been  recently  made  by  the  United  States  authorities,  and  that  a  por- 
tion of  the  said  rancho,  to  the  extent  of  from  eight  to  ten  acres,  was  witliin 
the  exterior  limits  of  the  old  fences  which  had  been  put  on  defendant's  land 
many  years  prior  thereto,  and  such  porj^ion  was  known  to  belong  to  Blum,  of 
which  plaintiff  and  his  attorney  had  full  notice.  On  or  about  the  I5th  of 
August,  1888,  plaintiff's  attorney,  in  drawing  the  deed,  followed  the  descrip- 
tion by  metes  and  bounds  which  had  been  used  by  defendants'  grantors  long 
before  the  line  of  the  Lii  Bocha  rancho  was  established,  and  before  the  pur- 
chase by  lioland  of  tlie  creek  on  the  south:  and  upon  defendants  calling  the 
attention  of  said  attorney,  who  was  acting  for  plaintiff  in  procuring  said  con- 
veyance, to  the  fact  thut  defendants  did  not  own  a  portion  of  the  land  included 
within  said  Ixmndaries  on  the  north,  and  that  they  desired  to  sell  only  the 
lands  to  which  they  had  title  within  said  boundaries,  plaintiff  and  his  attor- 
ney, not  having  a  precise  description  of  the  true  boundaiy  line  on  the  north 
and  the  south,  preferred  to  use,  and  did  use  for  their  own  convenience,  the  old 
description  used  in  the  prior  deeds,  in  order  that  the  same  might  certainly 
embrace  the  lands  to  which  defendants  did  have  title,  and  which  were  intended 
to  be  sold  by  defendants  and  purchased  by  plaintiff.  The  said  deed  and  agree- 
ment were  made  and  delivered  with  the  full  and  distinct  understanding  that 
the  description  by  the  said  metes  and  bounds  was  not  a  correct  description  of 
the  lands  intended  to  be  conveyed,  and  plaintiff  in  fact  knew  that  a  large  por- 
tion included  within  said  metes  and  bounds  was  notowned  by  defendants  at  the 
time  of  the  conveyance.  The  deed  and  agreement  (Exhibit  A)  were  made  and 
were  taken  with  the  understanding  by  plaintiff  and  his  agent  that  defendanta 
could  not  and  should  not  make  title'  or  give  or  procure  possession  to  such 
portions  as  they  had  no  title  to.  At  the  time  of  the  sale  defendants  had  a  ten- 
ant in  possession  whose  lease  did  not  expire  until  October  1, 1883,  and  plain- 
tiff, being  desirous  that  said  tenant  should  leave  promptly  upon  the  expiratioi^ 
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of  his  lease,  and  not  pnt  him  to  trouble,  induced  the  defendants  to  sign  Exhibit 
A.  It  was  not  undei-stood,  agreed,  or  intended  that  said  instrument  should 
operate  against  defendants  as  a  covenant  of  quiet  and  peaceable  possession 
and  enjoyment,  but  was  distinctly  understood  between  the  parties  that  the 
possession  of  the  premises  to  be  delivered  only  applied  to  such  lands  as  de- 
fendants had  title  to  in  fee,  and  had  sold  and  conveyed  to  plaintiff,  and  to  none 
other.  The  land  of  Blura,  shown  on  the  diagram,  "Exhibit  B,"  was,  during 
all  the  time  for  which  damages  were  asked,  unproductive,  and  without  value; 
and  all  that  portion  of  it  outside  the  old  fence,  containing  about  20  acres,  was 
never  in  the  actual  possession  of  defendants,  nor  claimed  by  them.  Plaintiff, 
at  the  time  of  the  negotiations  for  the  purchase  of  said  lands,  went  upon  the 
lands,  and  v hewed  the  same,  and  had  actual  knowledge  of  the  location  of  the 
exterior  fences,  which  were  supposed  to  follow  the  lines  described  in  the  metes 
and  bounds  given  in  the  deed;  and  while  so  viewing  the  premises  he  was  no- 
tified by  the  agent  of  defendants  that  the  fence  on  the  north  was  on  the  land 
of  Blum.  Plaintiff  had  not  been  damaged  in  any  sum  whatever  by  reason  of 
his  failure  to  obtain  possession  of  all  the  lands  described  in  Exhibit  A,  or  by 
reason  of  any  act  of  defendants  done  or  suffered  by  them,  or  either  of  them, 
while  in  possession  of  said  lands,  or  at  all.  From  these  facts  the  court  found, 
as  a  conclusion  of  law,  "that  from  the  nature  of  the  case  it  was  neither  im- 
practicable nor  difficult  to  fix  the  actual  damages  which  would  arise  from  the 
failure  of  either  of  the  parties  interested  to  perform  any  of  the  terms  or  con- 
ditions of  the  contract  on  their  part  to  be  performed,  and  for  that  reason  that 
part  of  the  stipulation  contained  in  Exhibit  A,  providing  for  damages  for  the 
breach  of  other  provisions  therein  contained,  is  void." 

This  conclusion  is  in  accord  with  the  provisions  of  sections  1670  and  1671 
of  the  Civil  Code,  and  if  warranted  by  the  facts  is  decisive  of  the  case.  It  is 
assailed  by  appellant,  but  we  think  it  must  be  sustained.  We  see  no  difficulty 
in  fixing  the  actual  damages  which  one  sustains  by  being  deprived  of  the  use 
of  land  to  which  he  is  entitled.  Ordinarily  the  damage  is  the  value  of  the  use 
and  occupation  of  the  land  for  the  time  he  is  deprived  of  its  possession.  Civil 
Code,  §  3334.  There  are  exceptions  to  this  rule  provided  for  in  other  sections 
of  the  Code,  but  they  do  not  affect  tbe  result.  Here  the  plaintiff  had  sus- 
tained no  damage  at  all,  and  it  would  seem  to  violate  all  rules  of  honesty  and 
fair  dealing  to  allow  him  to  take  from  the  defendants  the  large  sum  claimed. 

But,  however  this  may  be,  we  think  there  is  another  ground  on  which  the 
judgment  may  be  sustained.  Upon  the  facts  found  the  defendants  were  en- 
titled to  have  the  deed  and  agreement  reformed  so  as  to  contain  atruedescrfp- 
tion  of  the  land  actually  sold  by  them  to  the  plaintiff,  and  the  reason  assigned 
for  refusing  the  reformation  was  not  sound.  Murray  v.  DaA'e,  46  Cal.  644; 
Isenhoot  v.  Chamberlain,  59  Cal.  630.  And  it  is  clear  that,  if  the  descriptions 
of  the  land  had  been  properly  reformed,  the  plaintiff  could  not  have  recovered. 
But,  in-order  to  constitute  a  defense,  it  was  not  necessary  that  the  reforma- 
tion be  in  fact  made.  It  was  enough  that  the  defendants  set  up  and  estab- 
lished facts  which  entitled  them  to  the  relief  demanded.  Hoppough  v. 
8ti'uble,  60  N.  Y.  430. 

We  find  no  error  in  the  record  prejudicial  to  the  appellant,  and  therefore 
advise  that  the  judgment  be  affirmed. 

We  concur:    Foote,  C;  Hayne,  C. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment is  affirmed. 

Works,  J.,  (concurring.)  I  concur  in  the  judgment  and  in  the  opinio^, 
except  so  far  as  it  announces  the  doctrine  that  the  defendant  could  defeat  toe 
action  by  proving  facts  sufficient  to  show  that  the  instrument  sued  on  ought 


Digitized  by 


Google 


Cal.]  aTY  OF  8AN   DIEGO  V.  6RANNISS.  876 

to  be  reformed  without  such  reformation  being  in  fact  made.  As  to  the  right 
to  have  the  instrument  reformed,  the  finding  of  the  court  beiow  is  against  tlie 
defendant. 

Paterson,  J.,  took  no  part  in  the  decision  of  this  case. 

(77  Cal.  511^ 

City  of  San  Diego  v.  Granniss.    (No.  12.856.) 

{Supreme  Court  of  California,    December  12, 1888.) 

Municipal  Corporations— Boundaries— Constbuction  of  Statutes. 

The  city  of  San  Diego  is  built  around  three  sides  of  a  bay,  shaped  like  a  horseshoe, 
-  and  was  originally  a  pueblo,  whose  water-line  was  the  bay.  A  peninsula  began  near 
the  mouth,  and  at  one  side  of  the  bay,  running  nearly  in  the  center,  and  more  than 
half  way  up  the  bay.  around  which  the  water  for  an  indefinite  distance  was  called 
the  "Ship's  Channel. "  Acts  Cal.  1875-76,  p.  806,  reincorporated  the  city,  with  the 
same  limits  on  the  land  side  as  before,  but  provided  that  the  **  water  front  line  should 
be  the  ship's  channel, "  and  gave  the  city  jurisdiction  of  the  ba^  and  of  the  sea  for  one 
league  from  shore.  Another  section  divided  the  i>enin8ula  into  wards  for  voting 
purposes,  and  drew  the  boundary  line  of  one  ward  from  one  point  to  another  across 
the  mouth  of  the  bay ;  thus  including,  practically,  the  whole  peninsula.  Other  sec- 
tions restricted  the  elective  franchise  to  residents  of  the  city,  and  authorized  the 
city  to  acquire  land  outside  of  its  boundaries  for  municipal  purposes  only.  Heldy 
that  the  act  included  the  peninsula  within  the  city  limits. 

In  bank.  Appeal  from  superior  court,  San  Diego  county;  W.  T.  McNealy, 
Judge. 

Action  by  the  city  of  San  Diego  against  J.  W.  Granniss,  for  taxes.  Judg- 
ment for  defendant,  and  phiintiff  appeals. 

Harry  L.  Titus,  for  appellant.  A.  B.  Hotchkiss,  Levi  Chase,  and  W,  H,  C, 
Bcker,  for  respondent. 

McF ARL and,  J.  This  case  was  submitted  to  the  court  below  upon  an  agreed 
statement  under  section  1138  et  seq,,  Code  Civil  Proc.  Judgment  was  ren- 
dered for  the  defendant,  and  plaintiff  appeals.  T'le  matter  involved  is  the 
right  of  plaintiff  to  assess  and  tax  ceitaiii  land  of  defendant,  situated  on  what 
is  known  as  the  "Peninsula  of  San  Diego," — ^the  question  being  whether  or 
not  said  land  is  within  the  limits  of  the  city,  and  its  determination  depends 
upon  the  true  construction  of  an  act  of  the  legislature  approved  April  1, 1876, 
entitled  "An  act  to  reincorporate  the  city  of  San  Diego.**  St.  1875-76,  p. 
806.  From  the  maps  before  the  court,  and  admitted  to  be  substantially  correct, 
it  appears  that  the  main  body  of  the  city  is  built  around  three  sides  of  the  bay 
of  iSan  Diego,  somewhat  in  the  shapt)  of  a  horseshoe.  The  upper,  or  inland, 
end  of  the  bay  is  towards  the  north,  and  the  lower  end,  or  mouth,  is  towards 
the  south.  Leaving  the  mainland  at  a  point  on  the  east  side  of  the  bay,  and 
apparently  not  far  from  its  mouth,  is  a  strip  of  land  which  runs  northerly,  up 
through  the  bay,  and  is  called  the  "  Peni  nsula, "  The  body  of  water  lying  im- 
mediately around  the  peninsula  (on  three  sides)  is  called  "Ship's  Channel,"  and, 
on  the  westerly  side,  leads  out  to  the  open  sea.  The  peninsula  runs  far  be- 
yond the  middle  of  the  bay,  its  exact  distance  from  the  northern  shore  not  ap- 
pearing; and  it  is  in  the  very  center  of  the  horseshoe.  It  is,  topographically, 
almost  as  much  in  the  heart  of  the  city  as  if  the  latter  inclosed  it  on  all  sides, 
as  in  a  circle.  There  is  a  line  designated  in  the  said  act  incorporating  the  city 
as  "a  line  drawn  from  the  south-west  corner  of  the  pueblo  at  Choilas  valley 
due  west  to  the  light-house  at  Point  Loma;"  and  it  is  admitted  that  if  the 
southerly  limits  of  the  city  extend  to  that  line,  (which  is  substantially  a  line 
between  the  two  ends  of  the  "horseshoe,")  then  the  plaintiff  should  have  had 
judgment.  And  the  same  admission  is  made  if  the  city  limits  extend  over  the 
bay,  "and  into  the  ocean  to  the  extent  of  one  marine  league  from  the  shore." 
But  San  Diego  was  a  pueblo,  and  received  a  patent  as  such  from  the  United 
States  in  acooi>dance  with  a  certain  survey  made  in  1858,  by  J.  C.  Hayes.    This 
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patent  does  not  include  any  part  of  the  peninsula,  but  is  confined  to  lands  out- 
side of  the  shores  of  the  bay,  and  defendant  contends  that  the  limits  of  the 
city  are  bounded  by  the  lines  of  the  patent,  except  only  that  the  water-front 
along  the  ship  channel  is  siightly  modified.  (We  have  thus  stated  the  situa- 
tion sufficiently  for  an  understanding  of  the  subject  with  which  the  legislature 
was  dealing.) 

Defendant's  contention,  it  seems  to  ns,  rests  almost  solely  upon  the  propo- 
sition of  considering  the  first  clause  of  the  first  section  of  the  act  in  question 
alone,  and  ignoring  all  other  parts  of  the  act  which  bear  upon  the  question  of 
the  city's  limits, — a  proposition  which  cannot  be  maintained  without  violating 
well-settled  rules  of  construction.  One  clause  of  a  statute,  or  contract,  ap- 
parently conclusive  as  to  some  particular  thing,  may  be  enlarged  or  limited 
by  other  provisions  of  the  instrument  upon  the  same  subject;  and  in  such  a 
case  the  intent  must  be  gathered  from  all  the  provisions  considered  together, 
the  interpreter  having  his  eye  on  the  subject-n^atter  of  the  instrument,  and 
giving  effect  to  each  clause  of  the  latter,  when  it  can  be  done.  The  first  sec- 
tion of  said  act  is  as  follows:  "Section  1.  All  that  tract  of  land  known  as  the 
•  Pueblo  of  San  Diego, '  included  in  the  survey  made  for  the  city  authorities  in 
July,  1858,  by  J,  C.  Hayes,  United  States  deputy  surveyor  general  for  the  state 
of  California,  shall  henceforth  be  known  as  the  •  City  of  San  Diego,'  the  bound- 
aries of  which  shall  be  fixed  by  the  field-notes  of  the  said  survey,  except  the 
water-front  line  on  the  bay,  and  this  shall  be  *  Ship's  Channel'  of  the  said  bay; 
and  tlie  municipal  jurisdiction  shall  extend  to  said  limits,  and  over  the  waters 
of  said  bay,  and  into  the  ocean  to  the  extent  of  one  marine  league  from  the 
shore. " 

It  will  be  observed  that  if  this  section  1  were  to  be  alone  considered,  the 
construction  contended  for  by  defendant  would  not,  by  any  means,  be  as- 
sured. It  provides  that  the  field-notes  of  the  Hayes  survey  (the  pueblo  pat- 
ent) shall  furnish  the  boundaries  of  the  city  about  to  be  incorporated,  except 
as  to  the  water-front  line.  The  front  line  is  therefore  not  to  be  fixed  by  the 
lines  of  the  patent.  How,  then,  is  it  to  be  fixed?  The  section  first  speaks  of 
the  line  "Ship's  Channel."  But  a  glance  at  the  map  shows  thatthe  ship'schan- 
nel  is  a  very  indefinite  thing.  It  is  a  body  of  water  of  indefinite  width,  in  the 
form  of  the  letter  U,  commencing  near  the  place  where  the  peninsula  leaves 
the  main-land,  and  running  up  the  easterly  side,  through  the  deep  and  wide 
northern  part  of  the  bay,  around  the  head  of  the  peninsula,  and  down  the 
westerly  side,  into  the  ocean.  Now,  is  the  intent  that  the  front  of  the  city 
shall  be  a  curved  line,  supposed  to  be  drawn  through  the  deep  water  along 
the  outer  undefined  edge  of  this  indefinite  channel?  Or  is  the  intent  that  it 
shall  include,  at  least,  all  that  lies  north  of  a  line  drawn  through  and  con- 
necting the  southerly  parts  of  this  siphon-shaped  figure?  The  former  con- 
struction would  be  inconsistent  with  the  clause  of  the  section  which  imme- 
diately follows,  and  which  provides  that  the  municipal  jurisdiction  shall  ex- 
tend "to  said  limits."  and  into  the  ocean  to  the  extent  of  one  marine  leag^ie 
from  the  shore.  There  is  no  limitation  attached  to  the  words  "municipal  ju* 
risdiction,"  and  they  include,  of  course,  all  the  powers  which  the  municipal 
corporation  is  given  by  its  charter;  and  the  charter  includes  all  the  powers 
usually  granted  such  corporations,  the  power  of  taxation  being  expressly  men- 
tioned. There  is  no  ground  for  the  position  that  the  word  "jurisdiction,"  as 
here  used,  should  be  construed  as  meaning  jurisdiction  for  certain  special 
purposes  only.  It  is  subject  to  no  limitations  other  than  those  of  the  charter 
itself. 

But  there  are  other  provisions  of  the  act  which  throw  strong  light  upon  the 
question  under  discussion.  Section  2,  which  divides  the  city  into  wards,  pro- 
vides as  follows:  "For  voting  purposes,  the  inhabitants  of  that  portion  of 
^he  peninsula  of  San  Diego  which  lies  north  of  a  line  drawn  from  the  south- 
west corner  of  the  pueblo  at  Chollas  valley,  due  west  to  the  light-house  oa 
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Foint  Loma,  shall  be  considered  as  in  the  Second  ward,  and  said  inhabitants 
shall  have  the  right  to  vote  at  city  elections."  (The  land  north  of  that  line 
includes  practically  the  whole  of  the  peninsula.)  And  the  only  way  to  get 
rid  of  this  provision,  and  maintain  the  contention  of  defendant,  is  to  assume 
that  the  legislature  intended  to  give  the  elective  franchise  to  people  who  were 
not  residents  of  the  city,  and  lived  beyond  its  limits,  free  of  any  burden  of 
taxation.  But  such  an  assumption  would,  be  in  the  very  teeth  of  the  time- 
honored  rule  that  no  construction  of  words  is  admissible  which  gives  to  them 
an  absurd  signification,  if  any  other  reasonable  construction  is  possible;  and 
tliat  this  clause  was  put  into  the  act'upon  the^ understanding  by  the  legislature 
that  it  was  making  the  peninsula  a  part  of  the  territory  of  the  city  is  apparent 
from  subsequent  provisions.  Section  4  provides  that  no  person  shall  be  eli- 
gible to  any  city  office,  "nor  shall  any  peraon  be  entitled  to  vote  for  the  same, 
who  shall  not  be  a  qualified  voter  according  to  the  constitution  of  the  state, 
and  who  shall  not  have  resided  in  the  city  and  ward  for  which  he  shall  be 
elected,  or  offer  to  vote,  for  thirty  days  next  preceding  the  election ;"  and  sec- 
tion 5  provides  that  officers  "shall  be  elected  by  the  qualified  voters  of  the  city, 
as  aforesaid."  But  section  27  makes  it  quite  clear,  we  think,  that  the  legis- 
lature intended  to  put  into  the  area  over  which  the  new  city  government  was 
to  have  municipal  jurisdiction  njore  "land"  than  was  included  in  the  patent 
for  the  pueblo,  as  described  in  the  first  clause  of  section  1.  It  is  as  follows: 
"Sec.  27.  This  charter  or  act  shall  not  be  construed  as  to  give  the  city  author- 
ities, or  the  citizens  of  San  Diego,  any  control  or  title  to  the  land  lying  out- 
side of  the  city  or  pueblo  boundary  line,  as  confirmed  by  the  patent  to  the  city 
of  San  Diego,  except  for  mimicipal  purposes  only;  nor  shall  any  park,  ceme- 
teries, or  other  property  set  aside  for  public  purposes  be  sold  by  the  city  au- 
thorities without  an  act  of  the  legislature  of  this  state  being  first  obtained 
therefor,"  So  there  was  land — not  water  merely,  as  contended  by  defendant 
— flying  outside  of  the  lines  of  the  patent  over  whicli  the  city  was  to  exercise 
control  for  municipal  purposes;  but  as  the  city  owned,  as  a  proprietor,  cer- 
tain pueblo  lands  within  the  lines  of  the  patent,  (and  this  appears  in  the  act 
itself,)  it  was  thought  prudent  to  provide  that  the  act  should  not  be  so  con- 
strued as  to  give  the  city  any  title,  as  a  proprietor,  to  any  of  the  land  outside 
of  those  lines.  But  how  could  there  be  any  such  outside  land  under  a  con- 
struct] tn  which  shuts  its  eyes  to  everything  but  the  first  part  of  the  first  sec- 
tion of  the  act?  . 

Our  conclusion,  arrived  at  by  reading  and  considering  all  the  provisions  of 
the  act  together,  and  keeping  in  view  the  subject-matter  of  the  proposed  leg- 
istation,  is  that  the  legislative  intent  was  to  erect  a  city  government  which 
should  embrace  all  the  land  included  in  the  lines  of  the  pueblo  patent,  and 
also  all  the  territory,  whetiier  covered  by  water  or  not,  which  lies  within  the 
sharply  curved  line  around  which  the  city  is  mainly  built.  To  accomplish 
this  purpose  it  is  provided,  first,  that  the  boundaries  of  the  new  corporation 
shall  be  fixed  by  the  field-notes  of  the  survey  which  were  followed  in  the  pat- 
ent, except  the  lines  on  the  water  front.  This  fixes  the  back  and  side  lines 
on  the  main-land.  As  to  the  front  or  water  lines,  it  is  then  provided  that 
the  jurisdiction  sliall  extend  over  the  bay,  and  into  the  ocean  to  the  extent 
of  one  marine  league  from  the  shore.  The  peninsula  is.  then,  expressly  men- 
tioned as  piirt  of  the  city,  and  it  is  provided  that  its  inhabitants  shall  vote  in 
the  Second  ward;  and  then,  assuming  that  there  is  to  be  land  within  the  lim- 
its of  the  proposed  city  outside  of  the  pueblo  boundaries,  and  knowing  that 
the  city  will  have  a  proprietary  interest  in  certain  lands  within  the  pueblo, 
the  legislature  provided  that  as  to  the  outside  lands  the  act  shall  not  be  so 
construed  as  to  give  the  city  any  title  to  them,  but  that  it  shall  have  over 
them  the  control  and  jurisdiction  usually  exercised  by  municipal  corporations 
for  municipal  purposes.  Our  opinion,  therefore,  is  that  the  said  peninsula 
is  within  the  corporate  limits  of  San  Diego.    The  judgment  of  the  superior 
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court  is  reversed,  with  directions  to  enter  judgment  for  plaintifiP  for  the  amount 
mentioned  in  the  agreed  statement  of  facts. 

We  concur :    Searls,  C.  J. ;  Sharfstein,  J. ;  Paterson,  J. ;  Thornton,  J. 

Works,  J.,  did  not  participate  in  the  decision  of  the  above  case. 


(77  Cal.  473) 

Robinson  o.  Dunn,  Comptroller.    (No.  11,565.) 

(Supreme  Court  of  CaWomtcu    December  10, 1888.) 

Office  and  Officers— Extra  Compensation— Constitutional  Law. 

Compensation  of  porters  of  the  lejfislature  being  by  PoL  Coae  Cal.  §  288,  fixed  at 
"$4  per  day, "  services  rendered  on  days  when  the  sessions  were  unusually  long  are 
not  **  extra,  '*  and  a  resolution  at  the  end  of  the  session,  voting  additional  pay  there- 
for, comes  within  Const.  Cal.  art.  4,  §$  31,  32,  prohibiting  a  gtft  to  any  person  of 
gublic  money,  or  extra  compensation  to  any  public  officer  or  servant,  after  service 
as  been  rendered. 

Commissioners'  decision.  In  bank.  Appeal  from  superior  court,  city  and 
county  of  San  Francisco;  F.  W.  Lawler,  Judge, 

D.  M.  Delmas  and  Qc  .  A.  Johnson,  Atty.  Gen.,  f or  appelJant.  Cary,  Sid- 
livan  (&  Sullivan,  for  respondent. 

Hayne,  C.  Appeal  by  the  defendant  from  a  judgment  commanding  him 
to  draw  his  warrant  in  favor  of  tiie  plaintiff  for  the  sum  of  ^60.  The  plain- 
tiff was  porter  of  the  senate  during  the  session  of  1885,  and  bases  his  claim 
upon  the  following  resolution  of  that  body,  viz.:  "Whereas,  during  the  pres- 
ent session  of  the  legislature  the  senate  has  been  in  session  during  a  period  of 
several  weeks,  from  11  o'clock  a.  m.  to  11  o'clock  p.  m.,  thus  entailing  extra 
work,  amounting  to  sixteen  hours,  upon  the  porters,  pages,  watchmen,  gate- 
keepers, mail-carrier  and  the  mailing-clerk:  llesolvecl,  that  the  pages,  por- 
ters, watchmen,  gate-keepers,  mail-carrier,  and  the  mailing-clerk  be.  and  they 
are  hereby,  allowed  61  per  day  for  extra  services  for  the  session,  and  the 
comptroller  is  hereby  authorized  and  directed  to  draw  his  warrants  in  the 
sum  of  $60  for  each  of  the  above  enumerated  employes,  payable  out  of  the 
contingent  fund  of  the  senate."  This  resolution  is  alleged  in  the  complaint 
to  have  been  passed  a  few  days  before  the  end  of  the  session,  and  from  this 
fact,  and  from  its  language,  it  is  apparent  that  the  compensation  was  for  serv- 
ices wliich  had  been  already  rendered.  The  idea  upon  which  the  resolution 
rests  is  that  the  services  were  "extra."  or,  in  other  words,  something  outside 
of  the  regular  duties  of  the  employment;  and,  since  it  is  not  pretended  that 
the  services  were  different  in  kind  from  the  regular  duties,  they  are  "extra" 
because  they  were  for  a  longer  time  than  seems  to  have  been  considered  usual. 
But  the  compensation  of  the  porters  is  fixed  by  law  at  "|^  per  day."  Pol. 
Code,  §  208.  They  are  not  paid  by  the  amount  of  work  which  they  do,  but 
by  the  day;  and  we  tliink  it  too  clear  for  discussion  that  the  word  "day,"  as 
used  in  the  statute,  covers  whatever  period  of  the  twenty-four  houi-s  the 
legislators  choose  to  remain  in  session.  The  language  of  the  law  fixing  the 
compensation  of  the  employes  is  similar  to  that  fixing  the  compensation  of 
the  legislators  themselves,  who  are  allowed  "S8  per  day;"  and  it  would  be 
as  reasonable  to  say  that  extra  compensation  should  be  made  for  a  long  ses- 
sion in  the  one  case  as  in  the  other.  The  services,  therefore,  were  not  "extra, " 
but  were  such  as  the  employes  were  bound  to  render;  and,  this  being  the 
case,  the  sum  voted  to  tliem  must  either  have  been  a  gift  or  extra  compen- 
sation "after  service  has  been  rendered,"  both  of  which  are  expressly  for- 
bidden by  the  constitution.     See  sections  31,  32,  art.  4.'    This  view  of  the 

^  Sections  31  and  32  prohibit  the  gift  of  any  public  money  to  any  individual,  or  any 
extra  compensation  to  any  public  officer  or  servant,  after  service  has  been  rendered. 
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case  renders  it  unnecessary  to  express  any  ofgnion  as  to  whether  the  legisla- 
ture has  in  any  case  power  to  recognize  a  merely  moral  claim.  We  therefore 
advise  that  the  judgment  be  reversed,  with  directions  to  dismiss  the  proceed- 
ings. 

We  concur:    Belcher,  C.  C;  Foote,  0, 

l^R  GuniAM.    For  the  reasons  given  in  the  foregoing  opinion  the  judg- 
ment  is  reversed,  and  the  court  below  directed  to  dismiss  the  proceedings. 


ai  Cal.  468) 

Gabdneb  v.  Tatum.    (No.  11,459.) 
{Supreme  Court  of  California.    December  10, 1888.) 
L  pRACTicB  IN  CnriL  Cases— DisMi8S.ii/— Entry  of  Judgment. 

Under  Code  Civil  Proc.  §  581,  subd.  6,  (as  amended  in  1885,)  providing  that  an 
action  may  be  dismissed  when,  after  verdict,  ^^the  party  entitled  to  judgment  neg- 
lects to  demand  and  have  the  same  entered  for  more  than  six  months,  *Mt  is  not  er- 
ror to  refuse  to  dismiss  an  action  where  six  months  have  not  elapsed  since  the  act 
went  into  effect,  though  more  than  six  months  Lave  elapsed  since  verdict  Works, 
J.,  dissenting. 
S.  Same— Request  to  Enter  Juboment. 

The  action  will  not  be  dismissed  under  the  above  act,  where  the  party  entitled  to 
judgment  orally  requested  the  clerk  to  enter  judgment,  and  paid  him  the  fee  for  so 
doing;  and  it  is  immaterial  that  the  clerk  kept  a  book  in  which  demands  for  entry 
of  judginent  were  requested  to  be  made  in  writing,  the  book  not  being  required  by 
law,  and  the  clerk  having  promised  to  enter  the  judgment. 

Commissioners'  decision.  Department  1.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  T.  H.  Bearden,  Judge. 

Langhorne  cfe  Miller ^  for  appellant.  8.  Q.  Hilborn  and  7.  E.  Wendell,  for 
respondent. 

Hatne,  0.  Appeal  from  an  order  refusing  to  dismiss  an  action.  The  case 
was  tried  and  a  verdict  rendered  for  the  pJaintiff  on  April  7,  1886.  No  judg- 
ment was  entered  thereon,  and  after  the  expiration  of  six  months  from  the 
entry  of  the  verdict  the  defendant  moved  to  dismiss  the  action  under  subdi- 
vision 6  of  section  581  of  the  Code  of  Civil  Procedure,  as  amended  in  1885. 
which  provides  that  "an  action  may  be  dismissed  *  *  *  (6)  by  the  court 
when»  after  verdict  or  final  submission,  the  party  entitled  to  judgment  neg- 
lects to  demand  and  have  the  same  entered  for  more  than  six  months." 

Assuming  in  favor  of  the  appellant  that  the  order  is  appealable,  we  think 
the  refusal  to  dismiss  was  right  for  the  following  reasons: 

1.  It  is  conceded  that  the  amendment  did  not  take  effect  until  May  9, 1885, 
and  the  motion  was  noticed  for  November  6th  of  the  same  year.  Consequently 
six  months  had  not  elapsed  between  the  time  of  the  taking  effect  of  the  act 
and  the  time  the  motion  was  made.  .  And  we  think  that  the  intention  of  the 
legislature  must  have  been  that  the  provision  should  not  apply  to  existing  ver- 
dicts unless  there  was  six  months'  neglect  after  the  taking  effect  of  the  act. 
It  could  never  have  been  the  intention  to  make  the  provision  apply  to  cases 
where  the  six  months  had  already  expired  when  the  act  took  effect.  Nor  do 
we  think  it  could  have  been  intended  to  make  the  provision  apply  where  five 
months  and  twenty-nine  days  of  the  six  mouths  had  expired  when  the  act  took 
effect.  And  we  see  nothing  which  would  enable  us  to  say  that  the  expira- 
tion of  only  half  or  a  third  or  a  quarter  of  the  period  would  present  a  different 
case.  The  act,  therefore,  does  not  apply  to  the  case  presented  to  the  court 
below. 

2.  But  if  it  were  otherwise,  we  nevertheless  think  that  the  refusal  to  dis- 
miss the  action  was  proper,  under  the  circumstances.  The  rule  established 
by  the  statute  applies  to  cases  where  the  party  has  been  guilty  of  negligence. 
The  language  is  that  the  dismissal  may  be  had  where  "the  party  entitled 
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to  judgment  neglects  to  demand  and  have  the  same  entered."  It  cannot 
be  supposed  that  the  words  '^ve  the  same  entered"  look  to  any  compul- 
sion by  the  party  upon  the  clerk  in  case  he  should  refuse  to  do  his  duty;  for 
it  would  not  be  impossible  that,  if  the  question  should  be  litigated,  the  litiga- 
tion over  it  might  be  protracted  beyond  the  six  months.  The  very  clumsy 
phraseology  of  the  provision  can  only  be  held  to  mean  that,  if  tliere  has  been 
negligence  on  the  part  of  the  prevailing  party  for  six  months,  the  action  may 
be  dismissed;  and  in  this  case  it  appeal's  that  the  party  cannot  be  accused  of 
negligence.  He  paid  the  clerk  his  fees  for  the  entry  of  judgment,  and  re- 
quested him  to  enter  it,  and  '*  understood  from  said  derk  that  said  judgment 
would  be  entered  as  requested  by  him,"  and  "always  supposed  that  judgment 
bad  been  entered  as  requested  by  him,  and  had  no  intimation  that  the  same 
had  not  been  done  until  the  service  of  the  notice  of  the  motion  to  dismiss." 
Upon  this  state  of  facts,  to  dismiss  the  action  would  be  to  make  the  litigant 
suffer  for  the  negligence  of  the  otGcer.  It  is  true  that  the  order- to  enter  the 
judgment  was  verbal,  and  that  the  clerk  kept  an  order  book  "In  which  all  de- 
mands for  entry  of  judgments  are  required  by  him  to  be  given  and  made  in 
writing,"  and  that  it  was  customary  so  to  make  them.  But  this  book  was 
not  required  by  law  to  be  kept.  It  was  kept  merely  for  the  convenience  of  the 
clerk.  And  when  he  accepts  his  fees  for  entering  the  judgment,  and  prom- 
ises to  enter  it,  it  is  his  duty  to  do  so  without  reference  to  the  order  book.  If 
the  plaintiff  was  guilty  of  any  negligence  in  relying  on  the  promise  of  the 
clerk,  it  was  of  such  a  slight  character  as  not  to  bring  him  within  the  scope 
of  the  provision.  We  tlierefore  advise  that  the  order  appealed  from  be  af- 
firmed. 

We  concur:    Bexx:iie:i,  C.  C;  Foote,  €• 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion  the  order 
appealed  from  is  affirmed. 

Works,  J.,  {concurring.)  I  concur  i^  the  judgment  on  the  second  ground 
stated  in  the  foregoing  opinion,  but  do  not  wish  to  be  undeistood  as  agreeing 
to  the  first  proposition  laid  down  therein.      • 


(77  Cal.  479) 

In  re  Burrell's  Estate.    {No.  11,924.) 

^-'t'prrrne  Courl  oj  ('(iJffnniia.    December  10, 1888.) 

1.  Wells— CoNTBHT—PirKAuiNG— Attestation. 

Contestant's  allegations  that  testator's  signature  to'the  will  was  obtained  by  mis- 
leading and  deceiving  liim  as  to  its  contents,  and  that  when  it  was  signed  and  wit- 
nessed testator  was  deceived,  and  under  the  unJue  influence  of  the  proponent,  arp 
not  snfQcient  to  raise  an  issue  as  to  wljether  or  not  the  will  was  attested  by  two 
witnesses,  who  signed  at  the  request  and  in  the  presence  of  testator. 

2.  Same— IxsTRUCTioNS— Due  Execution. 

On  trial  of  a  will  contest,  the  court  charged  the  jury  that  the  question  o'  the  "due 
execution"  of  the  instrument  was  not  for  tnem  to  consider;  meaning  uiat  the  ques- 
tion of  proper  witnessing  was  withdrawn.  The  issues  as  to  mental  capacity  and 
undue  influence  were  submitted  to  and  passed  upon  by  the  jury.  Held^  ^hat  cou- 
testants  were  not  prejudiced  by  the  inaccurate  use  of  the  words  **dje  execution;" 
it  being  apparent  that  the  jury  were  not  misled. 

Commissioners'  decision.    In  bank.    Appeal  from  superior  court,  Santa 
Clara  county;  Francis  E.  Spencer,  Jud^e. 
D.  W.  Eerrington,  for  appellants.     T.  H.  Laine,  for  respondent. 

Belgher,  C.  C.  Lyman  J.  Burrell  died  in  Santa  Clara  county  in  1884* 
leaving  what  purported  to  be  his  last  will  and  testsiraent.  The  paper  was 
dated  Maich  9,  1882,  and  was  signed  by  tl»e  decedent,  and  appeared  to  have 
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been  properly  witnessed.  Philomela  T.  Borreil,  the  widow  of  decedent,  was 
named  as  executrix,  and  presented  the  will  for  probate.  The  children  of  de- 
cedent objected  to  the  probate  of  the  will,  and  filed  written  grounds  of  oppo- 
sition thereto.  The  proponent  made  answer  to  the  opposition,  denying  all  of 
its  material  allegations.  The  contestants  then  demanded  a  trial  by  Jury,  and 
asked  to  have  the  following  issues  submitted  to  the  jury:  "(1)  Was  Lyman 
J.  Burrell  on  March  9,  1882,  at  the  time  of  the  alleged  making  of  said  will, 
of  sound  and  disposing  mind?  (2)  Was  the  making  of  said  will  procured 
through  or  by  any  fraudulent  misrepresentations,  or  false  statements  or  sug- 
gestions, of  the  proponent*  Philomela  T.  Burrell  ?  (8)  Was  said  will  procured 
to  be  made  by  the  undue  Influence  of  any  person?  (4)  Had  the  proponent. 
Philomela  T.  Burrell,  any  undue  influence  over  the  deceased  which  operated 
in  tlie  disposition  of  his  property  in  tiie  making  of  his  will?  (5)  Was  said 
will,  at  the  alleged  time  of  the  making  thereof,  signed  by  two  witnesses,  at 
the  request  and  in  the  presence  of  Lyman  J.  Burrell,  deceased?"  The  court 
settled  and  submitted  to  the  jury  the  first  four  of  these  issues,  but,  upon  ob- 
jection of  counsel  for  proponent  that  there  were  no  suflBicient  allegations  to 
warrant  it,  refused  to  submit  to  them  the  last  one.  At  the  conclusion  of  the  tes- 
timony the  court  instructed  the  jury  very  fully  upon  all  of  tiie  questions  in- 
volved, and  among  other  things  said  to  them :  '*  Evidence  has  been  introduced 
relating  to  the  execution  of  the  propounded  paper.  Such  evidence  you  are  at 
liberty  to  consider  as  bearing  upon  the  two  questions  of  testamentary  capac- 
ity and  of  undue  influence.  The  fact  of  due  execution  of  the  instrument, 
however,  is  withdrawn  from  your  consideration,  and  with  that  you  have  noth- 
to  do."  The  jury  answered  the  first  issue  submitted  to  them  in  the  affirma- 
tive, and  tiie  other  three  in  the  negative.  The  will  was  then  admitted  to  pro- 
bate, the  court  finding  and  certifying  that  the  decedent  died  on  the  9th  day  of 
June,  1884,  in  the  county  of  Santa  Clara,  where  he  was  then  a  resident;  that 
the  will  was  duly  executed  by  decedent,  and  signed  by  him,  in  the  presence 
of  three  witnesses;  "that  he  acknowledged  the  execution  of  the  same  in  their 
presence,  and  declared  the  same  to  be  his  last  will  and  testament;  and  the 
said  witnesses  attested  the  same  at  his  request,  in  his  presence,  and  in  the 
presence  of  each  other;  tliat  the  said  decedent,  at  tlie  time  of  executing  said 
will,  was  of  the  age  of  eighteen  years  and  upward,  was  of  sound  and  dispos- 
ing mind,  and  not  acting  under  duress,  menace,  fraud,  undue  influence,  or 
misrepresent-ation,  nor  in  any  respect  incompetent  tu  devise  and  bequeath  his 
estate."  The  contestants  moved  for  a  new  trial,  and,  their  motion  being  de- 
nied, appealed  from  the  order  admitting  the  will  to  probate,  and  from  the  or- 
der denying  their  motion. 

It  is  argued  for  appellants  that  the  court  erred  in  refusing  to  submit  to  the 
jury  the  fifth  issue  requested  by  them,  and  in  instructing  the  jury  that  the 
due  execution  of  the  will  was  withdrawn  from  their  consideration.  The  con- 
testants were  plaintiffs  in  the  matter  of  Estate  of  Dalrymple^  67  Cal.  444,  7 
Pac.  liep.  906,  and  it  devolved  upon  them  to  allege  ail  of  the  facts  necessary  to 
sustain  their  claim  that  the  will  was  not  properly  signed  and  witnessed,  and 
a  statement  in  the  language  of  the  statute,  or  of  tiie  evidence  of  the  facts,  was 
not  suflicient.  Estate  of  Gharky^  57  Cal.  274.  One  of  the  allegations  relied 
upon  by  the  appellants  is  that,  at  the  time  of  the  making  of  the  alleged  will, 
the  testator  believed  that  he  was  by  the  will  providing  for  the  future  division 
and  distribution  to  the  contestants  of  a  large  amount  of  land,  to-wit,  the 
1,000  acres,  etc. ;  **and  contestants  charge  that,  fictlng  under  and  in  pursuance 
of  said  belief,  the  signature  of  said  Lyman  J.  Burrell  was  procured  to  be  and 
was  made,  and  not  otherwise;  and  the  said  will  is  not  the  will  of  the  said 
Lyman  J.  Burrell,  and  has  never  been  ratified  or  confirmed  by  him,  but  was 
procured  to  be  signed  to  said  will,  and  witnessed  as  aforesaid,  and  so  pul> 
lished  and  declared  by  him  under  the  belief  aforesaid."  Another  allegation 
is  "that  said  will  was  signed  and  witnessed  in  the  presence  of  said  Philomela 
v.l9p.no.22— 66 
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1^.,  and  while  said  Lyman  J.  was  so  under  the  absolute  control  and  dominion 
of  said  Philomela  T.,  and  by  and  under  her  directions,  supervision,  and  con- 
trol, and  with  the  object  and  purpose,  on  the  part  of  said  Philomela  T.,  of  se- 
curing to  herself  unlawfully  the  wliole  and  every  part  of  the  estate  and  prop- 
erty of  deceased,  to  the  exclusion  of  these  contestants,  his  heins  at  law,  from 
all  and  every  part  thereof,  and  from  all  benefit  arising  therefrom,  contrary  to 
the  will  and  wish  of  said  deceased,  uninfluenced  by  said  proponent."  The 
question  is,  were  these  allegations  sufficient  to  raise  an  issue  as  to  whether  or 
not  the  will  was  attested  by  two  witnesses,  who  signed  it  at  the  request  and 
in  the  presence  of  the  testator?  We  do  not  think  they  were.  They  were 
evidently  made  upon  the  theory  that  the  will  was  procured  to  be  made  by  the 
fraudulent  misrepresentations  and  undue  influence  of  the  respondent.  Now, 
assuming  that  the  testator  was  mistaken  as  to  the  disposition  made  of  his 
property,  and  was  under  the  dominion  and  control  of  his  wife,  still  he  may 
have  signed  the  paper,  and  may  have  declared  to  the  attesting  witnesses  that 
it  was  his  will,  and  they  may  have  signed  it  at  his  request  and  in  bis  presence; 
nor  does  it  follow,  if  the  facts  were  as  supposed,  that  the  testator  was  not 
"mentally  capable  of  recognizing  the  act  which  was  being  performed  before 
him,"  or  that  he  was  not  "actually  conscious  of  the  transaction  in  which  the 
witnesses  were  engaged."  1  Jarm.  Wills,  (5th  Amer.  Ed.)  87.  The  words 
"due  execution  of  the  instrument,"  used  in  the  instruction  complained  of, 
may  have  a  broader  meaning  than  was  intended  to  be  given  them  by  the  learned 
judge  of  the  court  below,  but,  if  so,  they  were  harmless  to  appellants.  They 
were  evidently  intended  to  refer  only  to  the  witnessing  of  the  will,  and  were 
so  understood'  by  the  jury;  the  other  questions  having  been  submitted  to  and 
passed  upon  by  them.  We  find  no  material  error  in  the  record,  and  there- 
fore advise  that  both  of  the  orders  appealed  from  be  affirmed. 

We  concur:    Foote,  C.  ;  IIayne,  0. 

Per  Curiam.  For  the  reasons  given  in  the  foregoing  opinion  both  the  or- 
ders appealed  from  are  affirmed. 

(77   Cal.   476) 

Chafoin  v.  Rich  et  al,    (N^o.  11,409.) 

(Supreme  Court  of  California,    December  10, 1888.)    • 

Pbinoipal  and  Surety— Liability  of  Surety— Demand  on  Privoipal. 

Under  the  provisions  of  Civil  Code  Cal.,  relating  to  sureties  and  guarantors,  the 
same  circumstances  which  would  release  a  guarantor  will  also  exonerate  a  suretj; 
and  therefore  one  who  signs  a  note  apparently  as  a  joint  maker,  but  who  is  known 
to  the  payee  to  be  a  surety  for  the  other,  is  not  discharged  by  the  payee's  neglect 
to  demand  payment  of  the  principal,  and  to  give  notice  of  non-payment,  as  by  sec- 
tion 2807  a  guarantor  is  liable,  on  default  of  the  principal,  without  demand  or  notice. 

Commissioners'  decision.  In  bank.  Appeal  from  superior  court,  San  Mateo 
county;  E.  F.  Head,  Judge. 

Action  by  Martin  Chafoin  against  A.  G.  Hlch  and  Michael  Dubs,  on  a 
promissory  note.  Judgment  against  liich,  and  in  favor  of  Dubs.  Plaintiff 
appeals. 

Geo,  W,  Fox,  {Edward  J.  Pringle,  of  counsel,)  for  appellant.  Edwin 
F,  Fit2patii>cTc  and  Joaeph  8.  Wallis,  for  respondent  Dubs. 

Belcher,  0.  G.  The  question  presented  for  decision  in  this  case  is  this: 
If  a  promissory  note  is  executed  by  two  persons  as  apparent  makers,  but  one 
of  them  is  in  fact  a  surety  for  the  other,  and  is  known  to  be  such  by  the  payee, 
must  the  payee,  in  order  to  fix  the  liability  of  the  surety,  present  the  note  and 
demand  payment  thereof  from  the  principal  at  or  about  the  time  of  its  matu- 
rity, and  promptly  give  notice  to  the  surety  of  its  non-payment;  or,  in  other 
words,  has  the  surety  the  rights  and  liabilities  of  an  indorser?    liefore  the 
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adoption  of  the  Codes,  it  was  held  that  one  who  signed  his  name  to  a  negotia- 
ble instrument  as  a  guarantor  had  the  rights  of  an  indorser,  and  must  have 
notice  of  presentment  and  non-payment.  Riggs  v.  Waldo f  2  Cal.  485;  Oeiger 
V.  Clark,  13  Cal.  579;  Jones  v.  Goodwin,  39  Cal.  493;  Crooks  v.  Tully,  50 
Cal.  254.  This  rule  did  not,  however,  apply  to  sureties.  A  surety  was  held 
to  be  liable  as  a  maker,  and  not  to  be  entitled  to  notice  of  demand  and  non- 
payment. Atui  V.  Magruder,  10  Cal.  282;  Dane  v.  Corduan,  24  Cal.  157; 
Shriver  v.  Lovejoy,  32  Cal.  574;  Damon  v.  Fardow,  34  Cal.  278.  Has  the 
rule  as  to  sureties  been  changed  by  the  Codes?  It  is  claimed  for  respondent 
that  it  has.  and  the  court  below  seems  to  have  so  held.  Theve  are  many  pro- 
visions in  the  Civil  Code  in  reference  to  sureties,  guarantors,  and  indorsers, 
but  thode  bearing  on  the  question  in  hand  areas  follows:  "Sec.  2832.  One 
who  appears  to  be  a  principal,  whether  by  the  terms  of  a  written  instrument 
or  otherwise,  may  show  that  he  is  in  fact  a  surety,  except  as  against  persons 
who  have  acted  on  the  faith  of  his  apparent  character  of  principal."  "Sec. 
2840.  A  surety  is  exonerated  (1)  in  like  manner  with  a  guarantor,"  etc. 
"Sec.  2844.  A  surety  has  all  the  rights  of  a  guarantor,  whether  he  becomes 
personally  responsible  or  not.  '*  "Sec.  2787.  A  guaranty  is  a  promise  to  answer 
for  the  debt,  default,  or  miscariiage  of  another  person. "  "Sec.  2807.  A  guar- 
antor of  payment  or  performance  is  liable  to  the  guarantee  immediately  upon 
the  default  of  the  principal,  and  without  demand  or  notice."  "Sec.  2819.  A 
guarantor  is  exonerated,  except  so  far  as  he  may  be  indemnified  by  the  princi- 
pal, if  by  any  act  of  the  crexiitor,  without  the  consent  of  the  guarantor,  the  orig- 
inal obligation  of  the  principal  is  altered  in  any  respect,  or  the  remedies  or 
rights  of  the  creditor  against  the  principal,  in  respect  thereto,  in  any  way  im- 
paired or  suspended."  "Sec.  2823.  Mere  delay  on  the  part  of  a  creditor  to 
proceed  against  the  principal,  or  to  enforce  any  other  remedy,  does  not  exon- 
erate a  guarantor."  "Seci  3108.  One  who  writes  his  name  upon  a  negotiable 
instrument,  otherwise  than  as  a  maker  or  acceptor,  and  delivers  it,  with  his 
name  thereon,  to  another  person,  is  chilled  an  <indorser,'  and  his  act  is  called 
Mndoi-sement.'  "  "Sec.  3117.  One  who  indorses  a  negotiable  instrument  be- 
fore it  is  delivered  to  the  payee  is  liable  to  the  payee  thereon  as  an  indorser." 
In  these  sections  we  see  nothing  to  sustain  the  contention  of  respondent.  Be- 
ing a  surety,  he  had  all  the  rights  of  a  guarantor.  But  the  general  rule,  es- 
tablished by  the  Code,  is  that  guarantors  are  liable  without  demand  or  notice. 
Section  2807,  supra.  It  is  true  that  guarantors,  who  are  in  efPect  indorsers, 
are  excepted  from  this  rule.  Fessenden  v.  Summers,  62  Cal.  484.  The  re- 
spondent was  not,  however,  an  indorser,  and  hence  does  not  come  within  the 
exception.  We  therefore  advise  that  the  judgment  in  favor  of  defendant 
Dubs  be  reversed,  and  that  the  cause  be  remanded,  with  directions  to  the 
court  below  to  enter  judgment  against  him  on  the  findings. 

We  concur:    Hayne  C;  Foote,  C. 

Per  Curiam.  The  judgment  in  favor  of  defendant  Dubs  »«  reversed,  and 
cause  remanded  to  the  court  below,  with  directions  to  enter  j  ^dgment  against 
him  on  the  findings. 

(77  Cal.   464) 

People  d.  Todd.    (No.  20,428.) 
(Supreme  Court  of  California,    December  10, 1S38.) 

FOBOERT — INDIOTMBNT—E-'IDENCE  OF  INJURY. 

An  indictment  for  thp  foreery  of  a  wi J,  by  which  the  wife  of  the  testator  waa 
alleged  to  be  injured,  when  i\<  sets  out  the  will,  which  is  vaHd  on  its  face,  and  which 
purports  to  bequeath  an  estnl^e  to  the  wife  and  the  accused,  though  it  does  not  Ehow 
now  the  wife  could  be  iiijurtid  by  the  forgery,  nor  that  the  t/estator  had  any  estate, 
is  suiBcient  under  Pen.  Cede  Cal.  §  470,  providing  that  every  person  who,  with  in-s 
tent  to  defraud  another,  falsely  alters  or  forges  a  will,  shall  be  guilty  of  forgery. 
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Commissioners'  decision.  In  bank.  Appeal  from  superior  court,  Alameda 
county,  W.  E.  Greene,  Judge. 

'ly.  B.  Todd  was  convicted  of  the  forgery  of  a  will  Pen.  Code  Cal.  §  470, 
provides,  among  other  matters,  that  whoever,  with  intent  to  defraud  another, 
falsely  makes,  forges,  or  alters  a  will,  shall  be  guilty  of  forgery. 

Taylor  &  Craig^  for  appellant.  Atty.  Gen.  George  A.  Johnson,  for  the 
People. 

FooTE,  C.  The  defendant  was  convicted  of  a  forgery  of  a  will,  and  from 
the  judgment  rendered  against  him  this  appeal  is  prosecuted.  The  only  point 
made  for  the  reversal  of  the  judgment  is  that  the  court  erred  in  not  sustain- 
ing the  defendant's  demurrer  to  the  indictment.  It  is  claimed  that  it  did  not 
state  facts  sufficient  to  constitute  a  public  offense.  To  sustain  this  conten- 
tion, the  defendant  asserts  that  the  alleged  forged  will,  which  is  set  out  in  the 
indictment,  does  not  show  upon  its  face  in  what  way  Minei"a  J.  Todd,  the 
wife  of  the  testator,  the  person  alleged  to  have  been  injured,  could  be  affected 
by  the  forging  of  the  will,  and  offering  it  for  probate,  nor  the  fact  that  the 
testator  had  any  property  to  bequeath,  and  that  the  indictment  does  not  set 
out  those  extrinsic  facts.  The  will  is  a  valid  one  upon  its  face,  and  it  pur- 
ports to  give  and  bequeath  an  estate  to  Minerva  J.  Todd  and  the  defendant 
Whether  or  not  the  testator  had  any  esUite  as  a  matter  of  fact,  or  whether 
Minerva  J.  Todd,  as  his  wife,  occupied  such  a  relation  towards  him  as  that  a 
bequest  of  certain  of  his  property  to  Walter  B.  Todd  would  result  in  her  in- 
jury by  reason  of  the  fact  that  if  the  forgery  of  the  will  Iwd  been  undiscovered 
she  would  have  received  a  smaller  part  of  the  estate  than  she  would  otherwise, 
are  extrinsic  facts,  which  it  was  not  necessary  to  set  out  in  the  indictment, 
as  they  were  mere  matters  of  evidence  which  would  tend  to  prove  or  disprove 
the  intention  to  defraud  and  to  commit  forgery,  and  were  admissible  as  such 
under  the  allegations  of  the  indictment,  which  was  sufficient  under  section 
470  of  the  Penal  Code.  There  is  nothing  in  the  case  of  People  v.  Tomlinson, 
35  Cal.  506,  which  conflicts  with  this  view  of  the  law.  That  was  a  case  where 
the  alleged  forged  instrument  was  invalid  on  its  face,  and  it  was  held  that  in 
such  a  case  the  indictment  for  forgery  should  have  stated  matters  aliunde 
which,  added  to  the  face  of  the  instrument,  would  constitute  the  alleged  crime. 
Here  the  will  is  valid  upon  its  face,  and,  if  unchallenged,  would,  according  to 
its  apparent  legal  character,  have  invested  the  defendant  with  an  estate.  The 
injury  done  to  Minerva  J.  Todd,  who  was  named  as  a  legatee  in  the  forged 
will,  depended  i:pon  whether  or  not  the  testator  had  any  estate,  and  whether, 
if  he  had  any,  the  bequest  to  the  defendant,  if  valid,  would  have  reduced  her 
share  of  it.  These  facts  wer^*  matters  of  proof,  and  went  to  show  whether  or 
not  the  intent  to  defraud  and  injure  existed,  or  .the  contrary,  but  they  were 
not  necessary  allegations  in  the  indictment  to  show  the  validity  of  the  will 
on  its  face.  The  "legal  character"  of  the  instrument  once  established,  as  was 
shown  by  setting  out  the  apparent  will,  extrinsic  facts  were  to  be  proved, 
but  it  was  not  necessary  to  allege  them  in  tlie  indictment.  The  indictment 
is  framed  in  strict  conformity  to  section  470  of  the  Penal  Code,  and  the  al- 
leged forged  instrument  set  out  therein  ie  valid  upon  its  face;  therefore  the 
indictment  was  sufficient.  In  People  v.  Ah  Woo,  28  Cal.  212,  it  was  said  by 
the  appellate  court:  "So  far  as  it  is  claimed  that  the  indictment  fails  to  show 
in  wliat  manner  Ah  Woo  was  or  could  be  defrauded  by  the  transaction,  it  is 
sufficient  to  say  that  all  that  is  miatter  of  evidence.  The  charge  is  direct  that 
lae  transfer  was  made  with  intent  to  defraud  Ah  Woo,  which  is  sufficient,  so 
far  as  the  indictment  is  concerned."  In  L'x  parte  Finley,  66  Cal.  263,  5  Pac. 
Rep.  2?2,  the  court  declares  that  "the  rule  does  not  require  that  the  indict- 
ment or  information  shall  contain  an  express  allegation  of  the  existence  of 
every  fact  the  existence  of  which  is  assumed  in  the  forged  instrum«it.  It 
is  enough  If  the  writing  is  one  which,  if  genuine,  might  apparently  be  of  le- 
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gal  efficacy."    In  2  Bish.  Crim.  Troc.  §§400-418,  the  same  view  of  the  law  is 
upheld.    We  therefore  advise  that  the  judgment  be  affirmed. 

We  concur:    Belcher,  0.  C;  Hayne,  C. 

Per  Curiam.    For  the  reasons  given  in  the  foregoing  opinion  the  ]adg« 
ment  is  affirmed. 


(12  Colo.  322)  ^_  ^      T  T  1 

Metzler  et  ah  v.  James.^ 
{Suryreme  Court  of  Colorado.    March  19, 1888.) 

1.-  Execution — ^Liabilitt  of  Mortgaged  Person altt— Possession  of  Mobtgageb. 

Though  Rev.  St.  Ck>lo.  1883,  $  1885,  makes  all  the  property  owned  by  the  debtor 
liable  to  execution,  and  Code  Civil  Froc.  §  103,  provides  that  the  court  may  order 
property  of  a  defendant  capable  of  manual  delivery,  in  the  possession  of  a  garnishee, 
to  be  delivered  to  the  sheriff  on  just  terms,  having  reference  to  liens,  etc.,  the  eq- 
uity of  redemption  in  personalty,  in  possession  of  a  mortgagee  after  condition 
broken,  is  not  liable  to  levy  under  execution,  as  only  in  cases  of  garnishment,  on 
the  plaintiff  paying  the  debt  for  which  the  garnishee  holds  the  property,  as  pro- 
vided by  Rev.  St.  §  1567,  can  mortgaged  property  in  possession  of  the  mortgagee  be 
reached,  and  the  last-named  section  does  not  apply  to  executions. 

8.  Chattel  Mortgages— Redemption— Intermingling  of  Goods— Decree. 

Where  a  mortgagee  in  possession  of  merchandise  sells  from  the  stock,  and^  with 
no  agreement  to  that  effect,  replenishes  it  with  new  goods,  and  so  intermingles 
them  that  the  old  and  new  are  indistinguishable,  and  is  unable  to  show  the  amount 
of  original  stock  on  hand,  a  decree,  in  a  suit  for  an  account  and  redemption,  charg- 
ing her  with  all  the  value  of  the  goods  delivered  to  her,  is  proper,  as  in  such  case 
the  ordinary  decree  of  redemption  is  impracticable. 

8.  Same— Partnership  Property— Suit  by  One  Partner. 

Though  one  of  two  partners  who  have  mortgaged  firm  property  refuses  to  join 
his  copartner  in  such  an  action,  and  is  made  defendant,  plaintiff's  recovery  is  not 
limited  to  one-half  the  value  of  the  goods,  but  is  the  same  as  if  his  copartner  was 
also  a  plaintiff. 

4.  Appeal— Review— Objections  roT  Mads  Below. 

In  such  action,  an  objection  that  the  mortgage  was  illegal,  the  possession  of  the 
goods  being  retained,  and  right  of  disposition  reserved,  by  the  mortgagors,  not  be- 
ing made  in  the  court  below,  and  being  inconsistent  with  the  defense  admitting 
the  mortgage,  but  alleging  a  different  defeasance  than  the  one  set  up  in  the  com- 
plaint, and  with  the  theory  of  the  trial,  cannot  avail  on  appeaL 

ON  rehearing. 

5.  Execution— Sale— Waiver  of  Mortgagor's  Rights. 

The  mortgagee  in  possession  cannot,  by  consenting  to  the  sale  of  the  equity  of 
redemption  in  the  property,  waive  the  mortgagor's  right  to  object  to  its  validity. 

Commissioners^  decision.    Appeal  from  superior  court  of  Denver. 

Action  by  Philip  W.  James  against  Hannah  Metzler  for  an  account  and  re- 
demption under  a  mortgage  of  merchandise.  Edward  H.  Cadwell,  one  of  the 
mortgagors,  refused  to  join  as  plaintiff,  and  was  made  a  defendant  Decree 
for  plaintitf,  and  Mrs.  Metzler  appeals. 

Decker  &  Yonley,  L.  L,  Diax>n,  and  Wells,  McNeil  &  Taylor,  for  appellant. 
Lonff  <&  Hinsdale,  for  appellee. 

De  France,  C.  This  is,  in  its  essential  features,  an  action  for  an  account- 
ing and  redemption  under  a  chattel  mortgage.  The  appellee,  James,  and  one 
Edward  H.  Cadwell,  as  equal  copartners  under  the  tirm  name  of  Cadwell  & 
James,  were  engaged  in,  and  carrying  on,  the  drug  business  at  two  different 
establishments,  in  the  city  of  Denver;  and  on  the  9th  day  of  January.  1884,  bor- 
rowed of  tlie  appellant,  Hannah  Metzler,  the  sum  of  ^8^2,700,  which  they  engaged 
to  pay  back  in  1  year,  in  12  equal  monthly  installments,  with  interest  at  3  per 
cent,  per  month,  with  the  privilege  of  paying  the  entire  loan  at  any  time  within 
the  year,  on  condition,  however,  that,  if  they  exercised  such  privilege,  they 

^The  publication  of  this  case  has  been  delayed  pending  rehearing. 
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should  pay  a  certain  bonus.  To  secure  the  payment  of  said  loan,  they  at  the 
time  thereof  executed  and  delivered  to  the  appellant  two  bills  of  sale,  absolute 
in  form,  of  the  contents  of  said  establishments,  including  the  furniture  and 
fixtures  as  well  as  the  stock  of  goods  in  each  store;  one  of  the  bills  of  sale 
covering  the  contents  of  one,  and  the  other  of  the  other,  store.  An  agree- 
ment in  the  nature  of  a  defeasance,  to  be  signed  by  the  parties,  was  partially 
agreed  upon  and  partially  prepared,  but  not  then  completed  or  signed.  The 
same  was  afterwards  completed  and  signed  by  appellant,  but  was  neither 
signed  nor  accepted  by  Cad  well  &  James;  they  claiming  that  it  was  not  la 
accordance  with  their  understanding  of  the  matter.  Some  time  between  the 
4th  and  10th  of  February,  1884,  the  appellant  took  possession  of  these  stores, 
and  has  since  continued  in  such  possession,  and  conducted  tlie  business,  sell- 
ing and  disposing  of  the  goods,  and  replenishing  the  stocks  with  new  supplies 
from  time  to  time,  as  she  deemed  advisable  or  expedient;  having  taken  in  her 
husband,  Joseph  Metzler,  as  a  partner,  shortly  after  the  execution  sale  herein- 
after mentioned.  The  appellant  claims  that  it  was  a  part  of  the  agreement 
that  she  might  thus  sell  the  goods,  and  replenish  the  stocks,  and  the  appellee 
denies  the  same.  At  all  events,  the  appellant  put  up  new  signs,  and  con- 
ducted the  business  to  all  intents  and  appearances  the  same  as  though  Cad- 
well  &  James  no  longer  had  any  interest  therein,  and  they  were  excluded  from 
all  control  thereof.  Cadwell  was  employed  part  of  the  time  by  appellant  as  a 
clerk,  but  allowed  no  control.  On  tlie  17th  of  July,  1884,  after  this  suit  was 
begun,  the  appellant  and  her  husband  sold  the  contents  of  one  of  the  stores  en 
masse  to  Hall  &  Miller,  without  notice  to  the  mortgagors,  for  the  sum  of 
:$2,800,  except  a  few  of  the  goods,  which  were  transferred  to  the  other  store. 
This  action  Wtis  begun  on  the  11th  of  April,  1884.  Cadwell  refused  to  join  as 
plaintiff  therein,  and  was  made  a  party  defendant.  He  interposed  no  defense, 
and  his  default  was  duly  entered.  The  ciise  was  referred  to  a  referee,  who  made 
a  report  therein,  which  was  set  aside,  and  it  was  thereupon  re-referred  to  the 
same  referee,  and  to  his  second  report  exceptions  were  taken  by  both  parties, 
some  of  which  were  sustained  and  the  others  overruled.  The  court  thereupon 
made  its  own  findings,  and  rendered  judgment  in  favor  of  the  appellee.  The 
appellee  alleged  that  the  mortgaged  property  was  worth  $15,000,  while  appel- 
lant claimed  that  its  value  did  not  exceed  $3,600.  The  value  found  by  the 
court  was  $11,813.57. 

The  testimony  is  quite  voluminous.  Much  contention  arose  over  the  fact 
as  to  whether  the  written  defeasance  signed  by  appellant,  some  time  after  the 
bills  of  sale  were  given,  expressed  the  agreement  of  the  parties,  and  as  to  what 
such  agreement  was  in  fact.  Whether  the  appellant  was  to  have  immediate 
possession  or  not  until  default  was  made  in  payment  was  disputed,  and  whether 
the  mortgagors  had  agreed  that  new  supplies  might  be  added  to  the  stock  by 
the  mortgagee  was  also  controverted,  as  likewise  the  question  of  value.  No 
evidence  was  introduced  showing  the  amount  derived  by  the  mortgagee  from 
sales  of  the  mortgaged  goods,  and  no  list  or  invoice  of  the  mortgaged  prop- 
erty remaining  on  hand  was  furnished  or  produced  in  evidence,  and  no  evi- 
dence given  showing  what  mortgaged  goods  still  remained  on  hand  unsold,  ex- 
cept that  relating  to  the  furniture  and  fixtures  in  one  of  the  stores.  The  court 
found  that  the  written  defeasance  given  in  evidence  did  not  express  the  un- 
derstanding or  agreement  of  the  parties;  that  the  mortgagors  had  not  agreed 
that  the  stock  should  be  replenished ;  and  that  the  mortgagee  had  exceeded  her 
power  in  so  doing.  The  court  also  found  that  the  mortgagee  had  failed  and 
omitted  to  produce  such  testimony  as  by  law  she  was  required  to  do;  that  she 
had  rendered  no  account  in  the  premises  as  required ;  and  that  she  had  so  dealt 
with  and  managed  the  mortgaged  property  as  to  render  herself  properly  charge- 
able with  the  reasonable  value  thereof;  and,  aft^r  allowing  many  credits  to 
the  mortgagee  besides  the  mortgage  debt  and  interest,  the  court  rendered  a 
judgment  in  favor  of  appellee  for  $4,585.41,  and  also  that,  in  case  a  delivery 
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of  the  furniture  and  fixtures  still  on  hand  could  not  be  bad,  the  appellant 
should  pay  the  further  sum  of  $1,884.66  to  appellee,  and  that  the  appellant 
should  pay  the  costs  of  suit. 

Pour  propositions  are  presented  and  argued  by  counsel  for  appellant,  either 
one  of  which,  it  is  claimed,  is  fatal  to  the  judgment.  These  propositions  are 
as  follows:  First,  that,  by  the  plaintiff ^s  own  showing,  the  contract  upon 
which  he  relies  is  fraudulent  in  law,  and  wholly  vitious:  second^  that  by  the 
execution  sale  the  plaintiff's  equity  of  redemption  in  the  chattels  was  lost; 
thirds  that  If,  upon  the  facts  proven  and  admilted,  the  plaintiff  was  entitled 
to  any  relief,  the  judgment  is  variant  from,  and  inconsistent  with,  the  case 
made  by  the  complaint,  and  must  be  reversed  for  that  reason;  fourih,  that 
the  amount  allowed  to  the  plaintiff  as  damages  is  excessive. 

The  first  proposition  is  based  upon  the  allegation  in  the  complaint  that,  by 
the  terms  of  the  agreement  between  the  mortgagors  and  mortgagee,  the  mort- 
gagors were  "to  retain  possession  of  said  goods  and  chattels,  and  were  allowed 
to  sell  and  dispose  of  the  same  in  the  regular  order  of  trade."  It  is  said  that 
this  averment  in  the  complaint,  "like  all  other  averments  and  admissions  of 
a  party  of  record  in  a  pending  suit,  is  conclusive  upon  the  appellee  in  this  con- 
troversy." This  objection  was  not  made  in  the  court  below,  and  cannot  be 
raised  here  for  the  first  time.  Besides,  it  is  inconsistent  with  the  defense 
made.  The  answer  admits  that  the  contract  entered  into  between  the  parties 
was  a  mortgage,  and  sets  up  a  defeasance  different  in  its  terms  from  that  al- 
leged in  the  complaint.  No  one  will  dispute  that  a  rhattel  mortgage  is  a  law- 
ful contract.  Having  thus  admitted  tiiat  the  transaction  was  a  lawful  one, 
the  appellant  cannot  now  be  permitted  to  assert  the  contrary. 

The  maintenance  of  the  second  proposition  depends  upon  whether  an  equity 
of  redemption  in  personalty  is  subject  to  levy  and  sale  under  an  execution. 
It  is  not  subject  thereto  at  common  law.  It  was  set  up  as  a  defense  in  the 
answer  that  the  mortgaged  property  was,  on  the  29th  day  of  April,  1884,  sold 
under  an  execution  against  Cadweil  <fc  James,  the  mortgagors.  The  court  be- 
low held,  in  effect,  that  this  alleged  sale  was  Irregular  and  void.  The  mort- 
gagee had  the  legal  title  to,  and  was  in  the  possession  of,  the  property.  The 
mortgagors  had  but  an  equity  of  redemption  therein.  Unless  tiie  sale,  under 
execution  of  such  equity  of  redemption,  was  authorized  by  statute,  the  same 
cannot  be  upheld.  The  statutory  provisions  referred  to  by  counsel  are  not  in 
point.  The  law  which  controls  the  matter  is  to  be  found  in  section  1567,  Gen. 
St.  1883,  which  reads  as  follows:  "When  itshall  appear thateuch  goods,  chat- 
tels, choses  in  action,  or  effects  in  the  hands  of  a  garnishee  are  mortgaged  or 
pledged,  or  in  any  way  liable  for  the  payment  of  a  debt  to  him,  the  plaintiff 
may  be  allowed,  under  an  order  of  the  court  or  justice  of  the  peace  for  that 
purpose,  to  pay  or  tender  the  amount  due  to  the  garnishee ;  and  he  shall  there- 
upon deliver  the  goods,  chattels,  choses  in  action,  and  effects,  in  the  manner 
before  provided,  to  the  officer  who  holds  the  execution."  This  mortgaged 
property  was  capable  of  manual  delivery.  In  order  to  make  a  valid  levy  by 
execution  upon  such  property,  the  ofl5cer  holding  the  execution  must  seize  and 
take  the  property  into  his  possession  and  custody.  But  he  is  not  authorized 
to  do  this  where  the  goods  and  chattels  sought  to  be  taken  are  in  the  posses- 
sion of  a  mortgagee  thereof.  The  interest  of  Oadwell  &  James  in  the  mort- 
gaged property  could  only  have  been  reached  by  execution,  by  following  tiie 
manner  and  pursuing  the  course  pointed  out  in  and  by  the  section  of  the  stat- 
utes above  named.  Inasmuch  as  this  was  not  done,  the  execution  sale  relied 
on  by  appellant  must  be  held  irregular  and  void. 

As  to  the  third  proposition,  we  agree  with  counsel  that  this  is  an  equitable 
action,  and  that  the  usual  course  in  an  action  to  redeem  is  to  ascertain  the 
amount  due  upon  the  mortgage  indebtedness,  and  to  decree  that,  upon  the 
payment  thereof,  the  property  be  surrendered,  or  the  title  thereto  conveyed,  to 
the  party  entitled  to  redemption.     Being  an  action,  then,  for  an  accounting 
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and  redemption,  we  are  unable  to  see  how  the  question  of  conversion  had 
much,  if  anything,  to  do  with  it.  That  pertains  more  to  a  law  action.  The 
appellant  having  the  legal  title,  her  possession  cannot  be  said  to  be  wrongful. 
All  that  is  said  in  the  pleadings  about  a  wrongful  conversion  may  be  disre- 
garded. The  real  merits  are  not  affected  thereby.  Viewing  the  action  in 
this  light,  it  is  said  that  the  court  had  no  power  or  authority  to  fix  a  price 
upon  the  mortgaged  goods,  and  require  the  appellant  to  take  the  same  at  such 
price.  This  is  true  in  an  action  for  redemption,  as  applied  to  mortgaged  prop- 
erty remaining  on  hand,  and  capable  of  ascertainment  and  identification. 
Bragelman  v.  Daue,  69  N.  Y.  70.  But  where,  as  in  this  case,  the  property 
consists  of  merchandise  stocks,  to  which  new  supplies  have  been  added  by  the 
mortgagee,  and  the  new  goods  intermingled  with  the  old,  thus  rendering  their 
identification  impracticable,  and  perhaps  impossible, and  it  is  not  shown  what 
goods  are  still  on  hand,  the  principle  here  invoked  is  not  applicable.  No  list 
or  invoice  of  such  articles  or  portion  of  the  old  goods  still  remaining  unsold 
was  furnished  in  proof.  It  was  the  duty  of  the  appellant,  or  at  least  such 
burden  rested  upon  her,  if  she  wished  to  avoid  being  charged  with  their 
value,  to  furnish  such  proof.  She  having  failed  to  do  this,  the  court  pur- 
sued the  only  course  left  open  for  it  to  pursue  under  the  evidence,  so  far  as  we 
are  enabled  to  discover.  A  decree  of  redemption  must  have  something  defi- 
nite on  which  to  operate.  Again,  no  separate  account  was  rendered  of  the 
amount  realized  by  the  appellant  from  the  mortgaged  goods  sold,  and  the 
court  was  left  without  the  necessary  proof  to  determine  how  the  mortgage 
indebtedness  stood, — whether  it  was  paid  or  not,  and,  if  not,  what  portion 
of  it  still  remained  due.  Under  such  a  situation,  and  with  such  a  state 
of  evidence,  the  action  of  the  court  was  not  unauthorized,  but,  in  our  opinion, 
was  consistent  with  the  issues  and  proof  made  and  produced.  So  far  as  the 
furniture  and  fixtures  are  concerned,  of  which  there  is  definite  evidence,  the 
decree  of  the  court  was  practically  one  of  redemption.  Of  this  part  of  such 
decree  the  appellant  ought  not  to  complain,  for  she  was  given  the  privilege  to 
deliver  them  up  or  pay  their  value. 

The  fourth  proposition  argued  by  counsel  is  likewise  untenable.  The  fact 
that  Cadwell  refused  to  join  as  a  plaintiff  in  the  action,  and  was  therefore 
mad^  a  defendant,  does,  not  change  either  the  nature  or  scope  of  the  action. 
Gad  well  had  the  right  and  the  opportunity  to  ask  for  protection,  but  kept  his 
.  mouth  closed,  said  nothing,  and  allowed  a  default  to  be  entered  against  him. 
What  rights  he  may  have  we  are  not  called  upon  to  decide.  We  simply  leave 
him  where  he  has  voluntarily  placed  himself.  The  appellant  cannot  be  sub- 
jected to  any  claim  at  his  hands,  for  the  entire  matter,  as  between  her  and  the 
mortgagors,  has  been  adjudicated  in  this  action.  The  law  does  not  permit 
the  splitting  of  a  demand.  It  does  not  *' tolerate  a  division  of  a  joint  right  of 
action  into  several  actions.  The  whole  cause  of  action  must  be  determined 
in  one,  and  thus  avoid  a  multiplicity  of  suits.  Nightingale  v.  Scanneli,  6 
Cal.  507.  The  chief  difficulty  in  this  case  arose  from  the  fact  that  the  parties 
did  not  complete  their  agreement  in  writing  when  the  loan  was  made  and  con- 
tracted. If  this  had  been  done,  all  the  trouble  and  expense  which  ensued 
might,  perhaps,  have  been  averted.  The  appellant  set  up  and  relied  in  the 
suit  upon  an  agreement  or  defeasance  under  which  she  claimed  the  right  to 
sell  the  mortgaged  goods  at  retail,  to  add  new  supplies  thereto  as  occasion 
might  require,  and  to  charge  the  cost  of  such  new  supplies  and  the  expenses 
of  operating  the  two  establishfuents  to  Cadwell  &  James,  the  mortgagors. 
The  appellee  denied  this,  and  the  court  found  that  no  such  agreement  existed. 
The  evidence  in  regard  to  this  matter,  as  well  as  concerning  all  other  material 
questions,  was  very  conflicting,  and  we  are  not  disposed  to  disturb  the  find- 
ings of  the  court  in  relation  to  the  same.  If  no  such  agreement  existed,  then 
the  rights  of  the  pailies  were  very  plain  and  simple.  A  mortgagee  in  posses- 
sion, after  forfeiture,  is  possessed  of  the  absolute  legal  title,  (Jones.  Chat. 


Digitized  by 


Google 


Colo.]  METZLER   r.  JAMES.  889 

Mortg.  §  699,)  and,  as  a  general  rule,  the  mortgagor  has  no  other  interest 
than  the  equitable  right  to  redeem,  (Id.  §  688.)  No  action  of  a  legal  nature, 
nor  other  adequate  remedy  than  that  adopted,  was  available  to  the  appellee. 
He  was  obliged  to  pursue  it  or  none.  At  least,  no  other  remedy  has  been 
suggested  or  pointed  out  by  counsel  for  appellant,  and  none  suggests  itself  to 
us.  Where  a  mortgagee  has  sold  a  part  of  the  property,  and  the  mortgagor  is 
entitled  to  redeem,  the  mortgagee  is  liable  to  account  for  the  value  of  the 
property  sold.  Jones,  Chat.  Mortg.  §  702,  and  authorities  there  cited.  A 
mortgagee  in  possession  is  a  constructive  trustee  while  the  equity  of  redemp- 
tion exists.  1  Perry,  Trusts,  §  243.  An  equity  of  redemption  in  personalty 
may  be  foreclosed  by  a  decree  of  court,  or  by  a  sale  of  the  mortgaged  property 
at  public  auction,  upon  reasonable  notice  to  the  mortgagor.  Jones,  Chat. 
Mortg.  §g  678,  707,  708,  and  authorities  cited.  The  rights  of  the  parties  in 
this  case  are  pretty  thoroughly  elucidated  by  the  authorities  hereinbefore  cited, 
as  well  as  by  the  following:  Boyd  v.  BeandiUy  54  Wis.  198,  11  N.  W.  R^p. 
521;  Stoddard  v.  Denison,  88  How.  Pr.  296;  Blodgett  v.  Blodgett,  48  Vt. 
82.  The  court  below  allowed  to  the  appellant  credits  aggregating  $948.25,  for 
clerk  hire  and  other  expenses,  Including  rents,  incurred  by  her  in  running 
said  stores,  tor  the  period  intervening  between  the  time  she  went  into  posses- 
sion thereof  and  the  commencement  of  this  suit;  being  a  period  only  a  little 
in  excess  of  two  months.  The  court  also  allowed  the  appellant  a  credit  of 
$1,090.05  for  and  on  account  of  a  judgment  obtained  by  one  Lyster  against 
Cad\4'ell  &  James,  and  assigned  by  Lyster  to  her  husband,  Joseph  Metzler; 
the  same  being  the  judgment  under  which  the  execution  levy  above  consid- 
ered was  made.  Altiiough  the  court  found  that  this  sum  had  been  paid  by 
h^r  for  said  judgment,  yet  her  husband  testifies,  and  all  the  other  testimony 
concerning  the  same  shows,  that  the  appellant  had  no  interest  in  said  judg- 
ment, and  that  no  part  of  her  money  or  means  was  invested  therein,  or  ex- 
pended in  the  purchase  thereof.  So  that,  in  the  matter  of  such  credits,  the 
court,  we  think,  dealt  quite  liberally  with  the  appellant.  We  discover  no  er- 
ror in  the  record  of  which  the  appellant  may  complain,  and  are  of  the  opinion 
that  the  judgment  should  be  affirmed. 

Rismo,  C.    I  concur. 

Stallcup,  C.    I  dissent. 

By  the  Court.  For  the  reasons  assigned  in  the  foregoing  opinion  the 
judgment  of  the  superior  court  is  affirmed. 

ON  BEHEARINO. 

(Deoember  22,  tbSS.) 

De  France,  0.  In  the  opinion  announced  in  this  case  it  is  held  that  the 
execution  sale  under  the  Lyster  judgment  was  irregular  and  void,  and  that 
the  damages  awarded  to  appellee  should  be  permitted  to  stand.  It  is  insisted, 
upon  the  reliearing  allowed,  that  these  rulings  are  not  correct.  Upon  a  care- 
ful reconsideration  of  the  questions  involved,  giving  due  consideration  to  the 
suggestions  of  counsel,  we  must  adhere  to  the  conclusions  reached.  The 
facts  are  stated  in  the  opinion  of  the  court,  and  the  language  of  the  opinion 
should  be  considered  and  applied  with  reference  to  the  facts.  The  mortgagee 
was  in  possession  of  the  goods  when  the  execution  was  issued  and  placed  in 
the  hands  of  the  officer.  The  moi*tgagors,  who  were  the  defendants  in  the 
execution,  had  no  interest  in  the  goods  except  a  mere  equity  of  redemption. 
The  officer  levied  the  execution  upon  the  mortgaged  goods,  and  sold  them 
ns  the  property  of  the  mortgagors,  the  same  as  though  the  mortgagee  had  not 
been  in  existence.     No  garnishment  proceeding  was  attempted  against  the 
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mortgagee.  The  mortgagors  were  present  at  and  objected  to  the  oxec.ition 
sale.  Upon  these  facts  we  held  that  the  sale  was  irregular  and  void.  An  eq* 
ui table  interest  in  personal  property  could  not,  at  common  law,  be  seized  and 
sold  under  a  writ  of  fieri  facias.  This  proposition  is  not  disputed.  But  it  is 
claimed  that  this  common-law  rule  has  been  changed  by  statute.  We  are  re- 
ferred to  sections  1835,  1883,  Gen.  St.  1883,  and  to  tlie  fourth  subdivision  of 
section  101,  and  to  section  103,  of  the  Code,  in  support  of  this  claim.  Section 
1835,  and  many  other  sections  of  the  same  chapter,  relating  tc  judgments  and 
executions,  were  taken  from  the  laws  of  the  state  of  Illinois,  aiid  had  received 
a  construction  by  the  courts  of  that  state  before  their  adoption  by  the  terri- 
tory of  Colorado.  It  is  there  held  that  the  equity  of  redemption  of  a  mort- 
gagor in  chattels  is  not  subject  to  an  execution  at  law  where  the  possession  of 
the  chattels  has  been  transferred  to  the  mortgagee.  Prior  v.  White,  12  111. 
261.  And  it  is  also  held  there  that  "the  mortgagor  of  a  chattel,  having  tlie 
right  of  possession  for  a  definite  period,  has  an  interest  which  may  be  sold  by 
the  execution."  Merritt  v.  Niles,  25  111.  282.  These  decisions  are  based 
upon  the  statute,  and  recognize  the  distinction  between  equitable  and  l«gal 
interests  in  personal  property.  To  the  same  effect  are  Palmer  v.  Forbes,  23 
111.  301 :  Pike  v.  Colcin,  67  111.  227.  Section  1883,  referred  to,  has  no  refer- 
ence to  personal  property. 

The  provisions  of  the  Code  relating  to  attachments,  and  referred  to  by  coun- 
sel, do  not  authorize  the  oflRcer  serving  the  attachment  writ  to  take  personal 
property  from  the  possession  of  the  mortgagee  thereof.  The  proceeding  there 
authorized  to  reach  personal  property,  in  the  hands  of  a  third  person,  is  a  pro- 
ceeding by  garnishment.  A  garnishment  proceeding  is  a  proceeding  at  law, 
— a  suit.  Freem.  Ex'ns,  §  159;  2  Wade,  Attachm.  §  325.  It  reaches,  as  a 
general  rule,  none  but  assets  at  law,  or  legal  interests.  Preem.  Ex'ns,  §§ 
159,  162,  and  authorities  there  cited.  Also,  May  v.  Bakei\  15  111.  89;  Webster 
V.  Steele^  75  111.  544.  The  intention  to  include  equitable  interests  should  be 
clear;  otherwise  they  are  not  included.  These  provisions  of  the  attachment 
act  speak  of  "debts,  credits,  and  other  personal  property  belonging  to  the  de- 
fendant," or  a  "debt  owing  to  him."  A  mortgagee  of  goods  who  is  in  pos- 
session after  forfeiture  is  the  legal  owner,  and,  if  garnished  under  the  at- 
tachment act,  could  well  and  truthfully  answer  that  he  had  no  property  in  his 
possession  belonging  to  the  defendant.  The  latter  part  of  section  103  pro- 
vides that  "the  court  or  judge  may,  after  such  examination,  order  personal  prop- 
erty capable  of  manual  delivery  to  be  delivered  to  the  sheriff  upon  such  terms 
as  may  be  just,  having  reference  to  any  liens  thereon  or  claims  against  the 
same."  But  this  may  well  be  governed  by  what  precedes,  and  refer  only  to 
property  of  which  the  defendant  is  the  legal  owner.  A  person  may  have  a 
lien  upon  personal  property  in  his  possession,  or  a  claim  against  the  same,  and 
not  be  the  owner  of  the  property.  It  is  not  clear,  therefore,  from  these  at- 
tachment provisions,  that  a  mere  equity  of  redemption  in  mortgaged  goods, 
where  the  mortgagee  is  in  possession,  is  intended  tx)  be  included  in  the  list  of 
property  interests  authorized  to  be  reached  by  such  provisions.  These  pro- 
visions could  hardly  have  been  intended  to  aid  an  execution,  for,  at  the  time 
the  Code  was  adopted,  our  law  authorized  a  garnishment  proceeding  in  aid 
thereof,  (Rev.  St.  1868,  §  38,  p.  381,)  and  this  continued  in  force  thei-eafter 
until  the  enactment  of  the  garnishment  act,  in  1879,  (Gen.  Laws  1879, 6  1439, 
p.  533  )  The  garnishment  act  of  1879.  printed  in  General  Statutes  1883,  com- 
mencing at  page  516,  expressly  authorizes  the  sale  upon  execution  of  an  eq- 
uity of  redemption  in  mortgaged  goods,  and  provides  the  manner  in  which  it 
shall  be  done.  In  our  opinion  accompanying  the  decision  of  this  case,  we  re- 
ferred only  to  one  section  of  this  act;  being  section  1567,  Gen.  St  1883.  Our 
reference  would  have  been  more  pertinent,  perhaps,  had  we  included  the 
whole  act,  or  at  least  some  other  sections  thereof,  as  well,  but  still  the  opinion 
in  this  respect  cannot  be  misunderstood.     The  right  to  subject  equitable  in- 
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terests  to  sale  upon  execution  is  conferred  by  this  garnishment  act,  and  hence 
the  statutory  recognition  of  such  right,  which  the  learned  counsel  says  is 
found  in  said  section,  is  but  a  recognition  of  the  right  conferred  by  the  act 
itself,  of  which  said  section  is  a  part. 

But  it  is  claimed  that  the  provisions  of  section  1567  are  all  in  the  interests 
of  and  for  the  protection  of  the  garnishee,  and  that,  being  for  bis  benefit,  he 
may  waive  all  proceedings  thereunder,  and  consent  to  a  seizure  and  sale  of 
the  mortgaged  goods,  {in  a  case  involving  a  mortgage,)  that  such  sale  will 
pass  the  equity  of  redemption  to  the  purchaser,  and  that  the  mortgagor  may 
not  complain.  We  cannot  consent  to  the  proposition  that  one  can  be  deprived 
of  his  rights  or  property  in  a  manner  not  authorized  by  law,  -^nd  have  no 
right  to  complain  of  the  unlawful  act  of  deprivation.  It  is  held  that  a  gar- 
nishee, in  the  absence  of  a  provision  in  the  statute  under  which  the  garnishment 
proceeding  is  instituted  authorizing  the  same,  may  not  even  waive  the  serv- 
ice of  the  summons  so  as  to  render  the  judgment  binding  upon  the  defend- 
ant in  the  execution.  2  Wade,  Attachm.  §  361.  The  institution  of  such  a 
proceeding  is  for  the  benefit  of  the  plaintiff  in  the  execution.  The  answer  of 
the  garnishee,  and  "the  order  of  the  court  or  justice  of  the  peace,"  are  like- 
wise for  the  benefit  of  the  plaintiff.'  None  of  .these  things  could  be  waived  by 
the  mortgagee  without  the  consent  of  the  mortgagor.  Hebel  v.  Insurance  Co,, 
38  Mich.  400.  The  validity  of  the  sale  was  denied  by  the  replication,  in  a 
manner,  it  is  true,  not  in  compliance  with  the  rules  of  good  pleading;  but  such 
denial  was  not  attacked,  by  motion  or  otherwise,  and  the  question  as  to  the 
validity  of  the  sale  was  treated  at  the  trial  as  in  issue,  by  the  introduction  of 
the  execution  in  evidence  by  the  appellant,  and  in  other  respects,  and  we  think 
it  too  late  npw  to  interpose  the  claim  that  the  sale  was  admitted  by  the  plead- 
ings. 

The  judgment  rendered  in  favor  of  James  is  for  the  full  value  of  che  mort- 
gaged goods  as  found  by  the  court.  It  is  objected  that,  as  Gad  well  was  an 
equal  partner  with  James,  the  latter  should  have  been  permitted  to  recover 
only  one-half,  and  that  the  damages  are  therefore  excessive.  VVe  fail  to  see 
how  the  appellant  is  interested  so  as  to  raise  this  objection.  Cadwell  does  not 
make  the  complaint,  and  he  is  the  person  mostly  interested.  It  is  said,  how- 
ever, that  his  refusal  to  join  in  the  suit,  the  fact  that  he  was  made  a  party  de- 
fendant, and  his  subsequent  default,  operate  as  a  waiver  or  release  of  his  in- 
terest in  favor  of  appellant.  But  this  claim,  we  think,  is  not  well  founded. 
Cadwell  was  a  necessary  party,  being  jointly  interested  with  the  plaintiff  in 
the  subject-matter  of  the  suit,  and  in  the  relief  demanded.  His  refusal  to  join 
in  the  suit  did  not  operate  as  an  assignment  of  his  interest  to  the  appellant, 
nor  could  his  subsequent  silence  have  any  such  effect.  The  statutory  provis- 
ion under  which  he  was  made  a  defendant  had  no  such  object  in  view.  The 
law  has  a  more  tender  regard  for  property  rights  than  to  confiscate  them  upon 
any  such  ground,  or  for  any  such  reason,  and  no  one  can  be  deprived  of  sUch 
rights,  without  his  consent,  except  by  due  process  of  law.  It  is  also  said, 
that,  inasmuch  as  the  judgment  does  not  provide  for  Cadwell*s  participation 
therein,  his  rights  are  cut  off  by  the  law  of  estoppel.  No  authority  is  cited  or 
referred  to  in  support  of  this  proposition,  and  we  ai-e  not  aware  of  any  that  is 
in  point.  On  the  contrary,  we  find  that  Bliss,  in  his  work  on  Code  Pleading, 
§  78,  in  discussing  the  rule  by  whicli  an  unwilling  plaintiff  may  be  made  a 
defendant,  uses  the  following  language:  "If  the  joint  promisees  are  trustees, 
the  fund  can  be  recovered  only  for  the  benefit  of  the  beneficiary;  if  they  are 
partners,  it  must  go  to  partnership  fund."  This,  we  think,  is  the  correct  rule 
in  a  case  like  the  present.  Cadwell  and  James  are  partners.  The  mortgaged 
property  sought  to  be  redeemed  belongs  to  the  partnership.  Ko  dissolution  of 
the  partnership  is  sought  in  this  action,  nor  is  a  severance  of  interests,  or  a 
distribution  of  the  recovery,  asked  by  either  partner.  If  the  mortgaged  goods 
had  all  been  kept;  so  that  a  redemption  could  have  been  ordered,  and  an  indebt- 
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edness  had  been  found  due  to  appellant  upon  the  mortgage,  she  could  not 
have  been  compelled  to  accept  a  partial  payment  and  msjke  a  partial  surren- 
der of  her  securities;  and  if  Cad  well  had  still  remained  inactive,  and  refused 
to  furnish  his  share  of  the  money  necessary  to  be  paid  to  secure  the  redemp- 
tion, James  would  have  been  obliged  to  furnish  the  whole  in  order  to  recover, 
and  in  such  event  the  court  would  not  have  undertaken  to  apportion  the  goods 
between  the  partners;  nor  would  it,  had  each  of  the  partners  contributed  his 
share  of  the  money,  especial Jy  in  the  absence  of  a  i-equest  so  to  do  from  either 
partner.  Cases  may  quite  frequently  arise  in  which  the  property -to  be  re- 
deemed would  not  be  susceptible  of  division,  except  by  ordering  a  sale  and 
division  of  the  proceeds,  and  as  a  general  rule  no  sale  would  be  ordered  with- 
out the  request  of  one  or  more  of  the  parties  interested.  Moreover,  there 
should  be  no  distribution  of  partnership  asset-s  among  the  partners,  as  a  geu- 
eral  rule,  until  the  partnership  debts,  if  any,  are  paid.  The  rule,  therefore, 
that  the  recovery  in  this  and  like  cases  sliould  go  to  the  partnership  fund, 
'affords  but  a  just  protection  to  the  partnership  creditors,  should  there  be 
any  such.  The  decree  upon  its  face  shows  that  there  was  no  severance, 
and  cannot  operate  as  an  estoppel  upon  Cad  well  in  tliis  regard.  We  refrained 
in  our  former  opinion,  from  any  expression  upon  the  question  of  CadweU's 
present  rights,  for  the  reason  that  we  deemed  it  unnecessary  in  the  decision 
of  the  case,  and  for  the  further  reason  that  it  might  appear  lil^e  deciding  some- 
thing not  before  us,  biit,  upon  a  reconsideration  of  the  matter,  we  deem  it  ad- 
visable to  add  these  views  as  a  further  reason  in  support  of  the  conclusion 
reached.  The  California  case  cited  in  our  former  opinion,  being  a  case  at 
law,  is  perhaps  not  wholly  applicable,  and  we  therefore  withdraw  the  same, 
together  with  the  reason  upon  which  it  is  based.  We  adhere  to  the  conclu- 
sion reached  in  our  former  opinion. 

Per  Curiam.  For  the  reasons  assigned  in  the  foregoing  opin  on  the  judg- 
ment heretofore,  on  March  16,  A.  D.  1888,  entered  herein,  shall  be  and  stand 
as  the  judgment  of  the  court  on  rehearing. 


(12  Colo.  89) 

PsopLE  €w  rel  School -D  1ST.  No.  2  v.  County  Comitission-ebs. 
(Supreme  Court  of  Colorado,    December  14,  1888.) 

1.  Constitutional  Law — Taxation — School  Purposbs — Powbr  of  Countt  Com- 

missioners. 

Gen.  St.  Colo.  c.  97,  S  67,  (Laws  1887,  pp.  398.  399.)  provldins:  that  the  school  board 
in  each  district  shall  certify  to  the  county  commissioners  the  number  of  mills  per 
dollar  which  it  is  necessary  to  levy  on  the  taxable  property  of  the  district  for  a 
special  tax,  and  that  the  latter  shall  cause  the  same  to  be  levied;  and  section  70, 
providing  that  they  shall  not  be  charged  with  any  discretion  in  the  matter  of  the 
levy,— vests  them  with  merely  ministerial  duties,  and  is  not  in  violation  of  Const. 
Colo,  art  10,  {  7,  providing  that  the  general  assembly  shall  not  impose  taxes  for  the 
purposes  of  any  municipal  corporation,  but  may  vest  the  corporate  authorities  with 
that  power. 

2.  Schools  and  School-Districts— Taxation— Levy— Mandamus. 

Where,  at  a  special  meeting  of  the  district,  a  resolution  is  regularly  adopted,  in- 
structing the  president  and  secretcury  of  the  school  board  to  certify  to  the  county 
commissioners  that  it  is  necessary  to  levy  a  certain  tax  on  the  property  of  the  dis- 
trict, for  a  special  fund,  and  this  action  is  duly  certified,  there  is  a  sufficient  com- 
pliance with  the  requirements  of  the  statute  to  authorize  a  proceeding  by  maiida- 
mv>8  to  compel  the  commissioners  to  levy  the  tax. 
a.  Mandamus— Levy  of  Tax— Jurisdiction  of  Supreme  Court. 

On  a  petition  for  that  purpose  by  the  people,  at  the  relation  of  the  district,  the 
supreme  court  has  original  jurisdiction. 
4.  Same— Pleading — Traverse — ^Presumptions. 

The  board  of  county  commissioners,  from  their  relations  with  the  school-district, 
hieing  presumed  to  have  knowledge,  and  the  means  of  knowledge,  whether  it  is  reg- 
ularly organized,  and  having  affirmatively  recognized  its  statua  as  a  school-dlstrict 
in  their  sworn  answer,  a  traverse  that  defendants  have  not  and  cannot  obtain  such 
knowledge  is  insufficient. 
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Application  for  tnandamu8^ 

Petition  by  Uie  people  at  the  relation  of  school*di8triet  No.  2  of  Lake  county 
against  the  board  of  county  commissioners  of  Lake  county  for  mandamus  to 
compel  respondents  to  levy  a  tax.  Const  Colo.  art.  10,  §  7,  provides  that  tb& 
general  assembly  shall  not  impose  taxes  for  the  purposes  of  any  municipal 
corporation,  but  may  vest  the  corporate  authorities  with  that  power.  Gen. 
St.  Colo.  §  3019,  provides  that  the  county  superintendent  shall  ascei*tain  the 
boundaries  of  school-districts,  and  keep  a  record  thereof.  Section  8035  pro- 
vides that  each  regularly  organized  school-district  sliall  be  a  municipal  corpo- 
ration. V 

Blake  d-  Sayer,  for  petitioner.     />.  B,  Parka,  for  respondents. 

Elliott,  J.  This  is  an  original  proceeding,  instituted  in  this  court  by 
school-district  No.  2,  Lake  county,  in  the  name  of  the  people  of  tl^  state 
against  the  board  of  county  commissioners  of  Lake  county,  to  obtain  a  writ 
of  mandamus  to  compel  the  defendants  to  levy  or  cause  to  be  levied  upon  the 
taxable  property  of  said  district  a  special  school  tax  for  the  benefit  of  said 
school-district,  in  pursuance  of  amended  sections  67,  70,  c.  97,  Gen.  St.  Colo. 

The  questions  to  be  determined  in  this  action  arise  upon  demurrer  to  de- 
fendants' answer.  The  answer  itself  is,  for  the  most  part,  only  a  demurrer 
to  the  petition,  but,  as  this  form  of  answer  seems  to  be  contemplated  by  the 
Code,  (section  316,)  the  whole  matter  may  be  readily  disposeci  of  by  consider- 
ing the  averments  of  the  petition  and  answer  together.  Indeed,  the  answer, 
so  far  as  it  attempts  to  make  any  Issues  of  fact,  is  quite  informal  and  imma- 
terial; so  the  facts  of  the  case  are  practically  admitted.  That  it  is  proper  for 
thiR  ronrt  to  tnke  original  jurisdiction  in  a  case  of  this  kind  is  well  settled  in 
Wheeler  v.  Irrigation  Co.,  9  Colo.  255. 11  Pac.  Rep.  103.  To  the  averment 
of  the  petition  tiiat  ihe  relator  is  a  regularly  organized  school-district,  etc., 
the  answer  interposes  the  qualified  traverse  that  defendants  have  not  and  can- 
not obtain  sufficient  knowledge,  etc.  This  form  of  traverse  is  not  sufficient, 
when  we  consider  the  intimate  relations,  knowledge,  and  means  of  knowledge 
wiiicli  the  board  of  county  commissioners  must  be  presumed  to  have  in  re- 
spect to  the  organization  of  the  school-districts  of  the  same  county;  and  es- 
pecially is  this  true  when  other  parts  of  the  sworn  answer  affirmatively  show 
defendants*  recognition  of  relator's  status  as  a  school -district.  Bliss.  Code 
PI.  §  326;  Gen.  St.  Colo.  §§  3019, 3035.  The  relator  relies  upon  amended  sec- 
tions 67,  70,  c.  97,  Gen.  St.,  found  on  pages  398,  399,  Sess.  Laws  1887,  and 
which  read  as  follows:  "Sec.  67.  On  or  before  the  day  designated  by  law 
for  the  commissioners  of  each  county  to  levy  the  requisite  t<ixes  for  the  then 
ensuing  year  the  school  board  in  each  district  shall  certify  to  the  county  com- 
missioners the  number  of  mills  per  dollar  which  it  is  necessiiry  to  levy  on  the 
taxable  property  of  the  district,  to  raise  a  special  fund  for  any  of  the  purposes 
specified  in  section  51  of  tliis  chapter,  and  the  county  commissioners  shall 
cause  the  same  to  be  levied  at  the  same  time  that  other  taxes  are  levied,  and 
tlie  amount  of  such  special  tax  which  shall  be  assessed  to  each  tax-payer  of 
such  district  shall  be  placed  in  a  separate  column  of  the  tax-book,  which  shall 
be  headed  'Special  School  Tax.'"  "Sec.  70.  It  shall  not  be  lawful  for  a 
district  or  a  district  board  to  reconsider  the  question  of  the  levy  of  a  special 
tax  after  the  same  has  been  certified  to  the  county  commissioners,  nor  shall 
said  commissioners  be  charged  with  any  discretion  in  the  matter  of  such  levy, 
further  than  to  ascertain  if  the  law  has  been  obeyed."  It  further  appears 
that  in  pursuance  of  these  sections,  on  September  24,  1888,  a  special  meeting 
of  school-district  No.  2  was  held,  at  which  the  following  resolution  was  reg- 
ularly adopteil:  "Resolved  that  the  president  and  secretary  of  this  board  be, 
and  they  are  hereby,  instructed  to  certify  to  the  county  commissioners  of  I^ke 
county,  Colo.,  that  it  is  necessary  to  levy  on  the  taxable  property  of  school- 
district  No.  2,  of  Lake  county,  Colo. ,  fourteen  (14)  mills  per  dollar,  to  raise  a 
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special  district  No.  2  fund  for  the  schools  of  said  district."  Afterwards,  and 
on  September  27,  1888,  this  action  of  the  board  was  duly  certified  and  deliv- 
ered to  the  defendants.  The  defendants,  by  their  answer,  claim  that  accord- 
ing to  section  7,  art.  10,  of  the  constitution  of  this  state,  and  other  provisions 
of  the  constitution  and  laws  enacted  in  pursuance  thereof,  the  power  to  levy 
taxes  for  school-districts  cannot  be  vested  in  the  board  of  county  commission- 
ers, but  that  the  authority  to  levy  must  be  vested  in  the  board  of  education  of 
the  proper  district,  or  the  school-district  itself;  and  further  claim  that  the  cer- 
tificate made  by  the  school-district  is  not  the  proper  certificate  contemplated 
by  said  section.  It  is  further  claimed  by  the  answer  that  by  reason  of  the 
large  amount  of  taxable  property  in  said  school-district,  the  assessment  of  14 
mills  on  the  dollar  will  raise  a  larger  revenue  than  is  necessary  for  the  use  of 
said  district  for  school  purposes. 

We  have  considered  with  care  the  several  constitutional  and  statutory  pro- 
visions referred  to  in  defendants'  answer,  and  are  of  the  opinion  that,*  inas- 
much as  the  board  of  education  of  the  proper  district  is  vested  with  the  sole 
power  of  determining  and  certifying  to  the  board  of  commissioners  the  num- 
ber of  mills  per  dollar  necessary  to  be  levied  for  school  purposes,  while  by  the 
same  act  the  commissioners  are  deprived  of  all  discretion  in  the  matter  of  such 
levy,  that  it  is  the  board  of  education,  and  not  the  county  commissioners,  who 
really  levy  or  cause  the  taxes  to  be  levied.  Taking  this  view  of  the  statute, 
there  is  no  serious  question  as  to  its  constitutionality.  The  doctrine  is  ele- 
mentary that  no  act  of  the  general  assembly  should  be  declared  unconstitu- 
tional, unless  it  is  clearly  and  palpably  so.  Notwitlistanding  the  letter  of  the 
statute,  it  is  manifest  that  in  the  matter  of  levying  the  taxes  the  board  of 
county  commissioners  act  in  a  mere  ministerial  capacity  as  the  agents  of  the 
state,  and  the  board  of  education  of  the  proper  district  is  vested  with  the  sole 
discretionary  power  in  the  premises.  Whether  this  be  a  wise  investiture  of 
power  or  not,  is  a  question  for  the  general  assembly,  and  not  for  this  court. 
We  see  no  occasion  to  suppose,  in  this  case,  that  the  power  has  been,  or  is 
"likely  to  be,  abused  by  the  relator.  1  Desty,  Tax'n,  96,  97;  Cooley,  Tax'n, 
pp.  34,  69,  184.  The  action  of  relator  in  determining  the  rate  of  taxation, 
the  resolution  and  certificate  thereof ,  are  correct  in  all  substantial  particulars, 
and  that  is  all  that  should  be  required.  In  a  matter  so  important  as  the  main- 
tenance of  public  schools,  the  courts  should  incline  to  uphold,  rather  than  to  de- 
feat, the  action  of  the  officers  charged  with  the  execution  of  the  laws  Law 
v.  People,  87  111.  403;  Desty,  Tax'n.  468,  469.  We  think  the  answer  is  in- 
suflicient  in  law,  and  the  demurrer  thereto  is  sustained.  The  petition  being 
sufficient  in  law  to  entitle  the  relator  to  a  peremptory  writ  of  mandamus, 
judgment  is  awarded  accordingly. 


(20  Nev.   220) 

State  ex  reL  Galusha  v.  Davis,  Lieutenant  Governor.    (No.  1,297.) 
{Supreme  Court  of  Nevada.    December  22,  1888.) 

CONSTITUTIONAL  LaW— AMENDMENTS— PUBLICATION— NOTIOE  TO  VOTERS, 

Const.  Nev.  art.  16,  §  1,  provides  that  the  legislature  shall  submit  proposed  amend- 
ments to  the  people  "in  such  manner  and  at  such  time  as  the  legislature  may  pre- 
scribe. "  St.  Nev.  1887,  p.  122,  provides  for  the  publication  of  proposed  amendments 
in  one  daily  newspaper  of  general  circulation,  for  90  days  next  preceding  the  gen- 
eral election  at  which  the  amendments  are  to  be  voted  on,  and  that  as  many  copies 
of  such  paper  shall  be  sent,  without  extra  compensation,  to  the  clerk  of  each  county 
as  there  are  registered  voters  therein,  and  by  the  clerk  mailed  to  the  voters.  Heldt 
that  this  act  is  a  reasonable  requirement,  sanctioned  by  the  constitution,  and  that 
amendments  voted  on  without  compliance  witii  such  requirement  are  inoperativek 
Hawley,  J.,  dissenting. 

Application  for  qtto  warranto. 

The  Attorney  General,  for  relator.    Thos.  H,  Wells^  for  respondent. 
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Belknap,  J.  At  the  general  election  of  November,  1888,  the  people  rati- 
fied a  proposed  amendment  to  the  constitution  of  the  state  abolishing  the  office 
of  lieutenant  governor.  At  the  same  election  other  proposed  amendments 
were  ratified,  and,  among  them,  one  changing  the  time  for  the  meeting  of  the 
legislature  from  the  first  to  the  third  Monday  in  January  next  ensuing  the 
election  of  members  of  the  assembly.  A  question  arose  in  the  public  mind 
whether  these  amendments  were  regularly  adopted  and  became  part  of  the 
fundamental  law,  and  the  governor  of  the  state,  for  the  pui*pose  of  placing 
the  matter  in  such  position  that  a  judicial  determination  of  the  question  could 
be  obtained,  appointed  relator  to  the  ofiice  of  state  librarian.  A  statute  of  the 
state  constitutes  the  lieutenant  governor,  as  such,  the  state  librarian.  If  the 
oflSice  of  lieutenant  governor  was  abolished  by  the  adoption  of  the  proposed 
amendment,  it  necessarily  follows  that  he  is  no  longer  entitled,  by  virtue  of 
that  oflSce,  to  exercise  the  functions  of  state  librarian,  and  the  governor's  ap- 
pointee should  be  installed.  The  question,  then,  is  whether  this  proposed 
amendment  to  the  constitution  has  been  legally  adopted.  The  objection  urged 
against  the  adoption  of  the  amendment  is  equally  applicable  to  the  proposed 
amendment  changing  the  time  for  the  meeting  of  the  legislature,  and  the  con- 
clusion to  be  reached  must  be  common  to  each  of  the  proposed  amendments. 
Section  1,  art.  16,  of  the  constitution,  prescribes  how  amendments  may  be 
made  without  calling  a  convention.  It  reads  as  follows:  "Any  amendment 
or  amendments  to  this  constitution  maybe  proposed  in  the  senate  or  assembly, 
and,  if  the  same  shall  be  agreed  to  by  a  majority  of  all  the  members  elected 
to  each  of  the  two  houses,  such  proposed  amendment  or  amendments  shall  be 
entered  on  their  respective  journals,  with  the  yeas  and  nays  taken  thereon, 
and  referred  to  the  legislature  then  next  to  be  chosen,  and  shall  be  published 
for  three  months  next  preceding  the  time  of  making  such  choice;  and  if,  in 
the  legislature  next  chosen  as  aforesaid,  such  proposed  amendment  or  amend- 
ments shall  be  agreed  to  by  a  majority  of  all  the  members  elected  to  each  house, 
then  it  shall  be  the  duty  of  the  legislature  to  submit  such  proposed  amende 
ment  or  amendments  to  the  people^  in  such  manner t  and  at  such  time,  as  the 
legislature  s?iall  prescribe;  and,  if  the  people  shall  approve  and  ratify  such 
amendment  or  amendments  by  a  majority  of  tlie  electors  qualified  to  vote  for 
membei-s  of  the  legislature  voting  thereon,  such  amendment  or  ametidments 
shall  become  a  part  of  the  constitution."  It  is  the  mandate  of  the  constitu- 
tion contained  in  the  italicized  portion  of  the  above  section,  that  the  legisla- 
ture, having  agreed  to  an  amendment  proposed  and  agreed  to  at  a  preceding 
session,  shall  prescribe  the  time  and  manner  for  the  submission  of  the  pro- 
posed amendment  to  the  people.  In  obedience  to  this  requirement,  the  legis- 
lature, at  the  session  of  1887,  enacted  a  law  entitled  "An  act  providing  for 
the  manner  of  submitting  constitutional  amendments  to  the  voters  of  the  state 
of  Nevada."  St.  1887,  p.  122.  The  portions  of  this  law  bearing  upon  the 
question  in  hand  are  as  follows:  "Section  1.  Whenever  the  conditions  pre- 
scribed by  the  constitution  of  the  state  of  Nevada  for  amending  the  same  have 
been  complied  with  by  the  legislature,  the  state  board  of  examinei-s  shall  or- 
der such  proposed  amendments  to  the  constitution  published  in  one  daily 
newspaper  of  general  circulation,  published  in  the  state  of  Nevada,  for  a  pe- 
riod of  ninety  days  next  preceding  any  general  election  held  in  this  state,  when 
any  proposed  amendments  are  pending.  Sec.  2.  The  publisher  of  the  news- 
paper publishing  the  proposed  amendments,  as  required  by  this  act,  shall 
print,  and  send  to  the  county  clerk  of  each  county  in  this  state,  as  many  copies 
of  said  newspaper  containing  the  publication  of  said  proposed  amendments  as 
there  were  registered  voters  for  the  general  election  of  1886,  and  the  printing 
and  mailing  of  said  extra  copies  required  under  this  act  shall  be  done  by  the 
publishers  without  expense  to  the  state.  It  is  hereby  made  the  duty  of  the 
clerk  of  each  county  to  mail  to  every  registered  voter  within  his  county  a  copy 
of  the  newspaper  containing  the  proposed  amendments.    Sec.  3.  The  several 
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boards  of  county  commissionei's  in  this  state,  before  the  next  general  election 
after  linal  agreement  by  the  legislature  to  any  proposed  amendments  to  the 
constitution,  shall  in  their  proclamation  order  that  there  be  printed  upon  the 
ballots;  •  Amendment  No.  — .  Yes,'  or  *  Amendment  No.  — .  No.'  "  The 
publication  herein  required  was  not  made  of  either  of  the  proposed  amend- 
ments, nor  of  any  proposed  amendment  voted  upon  by  the  people  at  the  last 
general  election*  The  purpose  of  the  act  and  the  intent  of  the  legislature  are 
expressed  in  the  title,  to-wit:  "An  act  providing  for  the  manner  of  submit- 
ting constitutional  amendments  to  the  voters  of  the  state  of  Nevada."  The 
law  was  adopted  in  view  of  the  fact  that  at  the  general  election  of  1888  no 
less  than  11  different  proposed  amendments  were  to  be  submitted  to  the  peo- 
ple tot  their  approval.  With  11  different  separate  questions  to  vote  upon, 
numbered  upon  the  ballots,  respectively,  amendment  No.  1,  No.  2,  No.  3,  No. 
5,  No.  8,  No.  9.  No.  20,  No.  23,  No.  24,  No.  25.  No.  27,  as  provided  by  the 
third  section  of  the  law  above  set  forth,  and  with  no  convenient  means  gen- 
erally at  hand  suggesting  the  contents  or  purposes  of  these  different  proposi- 
tions, confusion  and  uncertainty  would  naturally  arise  in  the  mind  of  the 
voter  concerning  the  questions  upon  which  he  was  called  upon  to  act.  To 
remove  this  uncertainty,  and  enable  the  elector  to  vote  understandingly  upon 
the  propositions  presented,  the  legislature  ordained  that  the  proposed  amend- 
ments should  be  published.  The  wisdom  of  the  requirement  is  apparent,  but, 
whatever  may  be  said  of  the  policy  of  the  law,  the  conditions  imposed  are 
within  the  proper  province  of  the  legislature,  and,  being  imposed,  were  indis- 
pensable to  a  valid  adoption  of  the  proposed  amendments. 

It  is  claimed  that  the  matter  of  publication  is  regulated  by  the  constitution, 
and  that  the  requirement  of  the  statute  in  this  regard  is  not  essential  to  the 
adoption  of  the  proposed  amendments,  and  was  not  contemplated  by  the  con- 
stitution. The  constitution  does  require  that  an  amendment  proposed  and 
agreed  to  at  a  session  of  the  legislature  shall  be  published  fur  90  days  next 
preceding  the  succeeding  election  of  members  of  the  legislature,  so  that  the 
people  may,  if  they  deeire,  elect  membera  specially  to  consider  it.  But  the 
constitution  having  unconditionally  referred  to  the  legislature  the  subject- 
matter  of  the  manner  of  submitting  proposed  amendments,  by  declaring  that 
they  shall  be  submitted  "in  such  manner  and  at  such  time  as  the  legislature 
shall  prescribe,"  such  reasonable  requirements  may  be  imposed  by  the  legis- 
lature as  its  discretion  may  suggest.  A  publication  two  years  prior  was  made 
in  obedience  to  the  constitution,  but  if,  in  submitting  the  proposed  amend* 
ments  to  the  people,  the  legislature  required  another  and  further  publication, 
the  power  to  impose  the  requirement  is  expressly  conferred  by  the  language 
of  the  constitution  heretofore  quoted,  and  is  as  folio w^s:  "It  shall  be  the  duty 
of  the  legislature  to  submit  such  proposed  amendment  or  amendments  to  the 
people  in  such  manner  and  at  such  time  as  the  legislature  shall  prescribe." 
In  view  of  the  fact  that  no  extra  compensation  is  allowed  the  publisher  for 
the  extra  copies  of  the  newspaper,  it  has  been  suggested  that  the  legislature 
did  not  consider  publication  and  distribution  essential  to  the  submission  of  the 
amendments,  and  that,  if  these  conditions  had  been  considered  essential,  com- 
pensation would  have  been  allowed.  If  such  inference  can  be  drawn,  it  would 
seem  that  it  should  be  restricted  to  the  extra  copies  for  distribution;  for  com- 
pensation for  the  pri  nting  is  provided  for  under  another  law.  Upon  the  ques- 
tion of  the  reasonableness  of  the  compensation  for  the  services  to  be  performed 
by  the  publisher,  we  are  not  informed  further  than  by  the  law  fixing  the  rates 
allowed  for  printing.  In  the  absence  of  any  showing  in  this  regard,  it  is  rea- 
sonable to  assume,  from  the  length  and  number  of  the  amendments,  and  the 
unusual  length  of  time  during  which  they  were  to  be  published,  and  from 
other  considerations  unnecessary  to  mention,  that  the  legislature  consiJered 
the  compensation  reasonable.  It  results  from  the  views  stated  that  the  pro- 
posed amendment  to  the  constitution  abolishing  the  ofQce  of  lieutenant  gov- 
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ernor,  and  the  one  changing  the  time  for  the  meeting  of  the  legislature,  were 
not  legally  submitted  to  the  electors  of  the  sfcite,  and  have  therefore  failed. 
It  is  ordered  that  judgment  be  entered  in  favor  of  defendant,  with  costs. 

Hawley,  J.,  {dissenting, )  The  methods  of  proposing  and  adopting  amend- 
ments to  the  constitution  are  clearly  defined.  The  provisions  of  the  constitu- 
tion in  this  respect  are  plain,  simple,  and  explicit.  The  language  used  in  the 
constitution  is  too  clear  to  admit  of  doubt.  **It  needs  no  interpretation.  It 
is  so  clear  that  Interpretation  could  not  make  it  clearer.  It  would  only  con- 
fuse and  mystify,  instead  of  making  it  plainer  and  more  perspicuous.  Its 
meaning  is  so  plain  that  there  is  no  room  or  necessity  for  interpretation." 
Paving  Co,  v.  Hilton,  69  Cal.  490.^  If  the  legislature  would  do  just  what  the 
constitution,  in  plain  and  unmistakable  language,  requires, — nothing  less, — 
and  not  attempt  to  do  anything  more,  then  the  validity  of  the  adoption  of  the 
amendments  could  never  be  questioned.  What  did  the  framers  of  the  consti- 
tution mean  when  they  declared  that  '*it  shall  be  the  duty  of  the  legislature 
to  submit  such  proposed  amendment  or  amendments  to  the  people  in  such 
manner  and  at  such  time  as  the  legislature  shall  presciibe."  Const,  art.  16, 
§  1.  As  to  the  time,  they  meant  that  the  legislature  should  designate  the 
time  when  the  election  should  be  held, — whether  at  a  special  or  general  elec- 
tion. As  to  the  manner,  they  meant  that  the  legislature  should  prescribe  the 
method  as  to  how  the  votes  thereon  should  be  east, — whether  upon  separate 
ballots,  or  upon  the  ballots  containing  the  names  of  officers  to  be  voted  for  at 
such  election,  and  prescribing  the  manner  in  whicli  the  electors  should  express 
their  votes.  The  word  "manner,"  as  used  in  the  constitution,  does  not  nec- 
essarily require  anything  more,  and  was  not  intended  to  embrace  anything 
else.  **The  word  *  manner'  is  one  of  large  signification;  but  one  thing  is 
clear, — ^it  cannot  exceed  the  subject  it  qualifies  or  belongs  to.  The  incident 
cannot  be  extended  beyond  its  principal."  Wells  v.  Bain,  75  Pa.  St.  54.  The 
legal  definition  of  the  word  "submit"  is:  "To  propound,  as  an  advocate,  a 
proposition  for  the  approval  of  the  court."  liap.  &  Law  Diet.  When  the 
framers  of  the  constitution  said  that  it  should  be  "the  duty  of  the  legislature 
to  submit  such  proposed  amendment  or  amendments  to  the  people,  in  such 
manner  and  at  such  time  as  the  legislature  shall  prescribe,"  they  meant  that 
the  legislature  should  submit  the  question  by  propounding  the  proposition  for 
the  approval  or  rejection  of  the  voters,  and  that  the  legislature  should  desig- 
nate the  manner  in  which  the  voter  should  answer  the  proposition:  "Are 
you  in  favor  of  adopting  amendment  Ko.  8,  abolishing  the  office  of  lieutenant 
governor  V  If  you  are,  say,  •Yes;'  if  opposed  to  it,  say,  •No.'"  The  legis- 
lature might  declare  that  the  amendments  should  be  printed  in  full  on  the 
ballots,  or  (what,  in  my  opinion,  would  be  the  best  and  most  intelligent  man- 
ner) that  a  brief  synopsis  of  the  proposed  amendment  should  be  print^  thereon, 
designating  clearly  just  what  the  proposed  amendment  Is.  To  illustrate: 
Amendment  No.  1:  "To  change  the  time  of  meeting  of  the  legislature  to  the 
third  Monday  in  January.  •  Yes '  or  •  No.'"  Amendment  No.  8:  "To abol- 
ish the  office  of  lieutenant  governor.  *  Yes  '  or  *  No;' "  or  to  do  as  they  did, 
require  that  the  ballot  should  be,  "Amendment  No.  1.  •  Yes '  or  •  No.' "  The 
adoption  of  some  specific  mode  was  essential,  and  is  all  that  was  essential,  in 
order  to  comply  strictly  with  the  provisions  of  the  constitution.  If  this  be 
true,— and  it  certainly  cannot  be  successfully  denied, — then  sections  8  and  4  of 
the  act  of  March  5»  1887,  substantially  embody  all  that  is  demanded  by  the 
constitution;  and  it  was  unnecessary  to  insert  the  provisions  of  sections  I  and 
2,  in  order  to  comply  with  the  provisions  of  the  constitution.  It  is  evident 
to  my  mind  that  the  framers  of  the  constitiftion  did  not  intend  that  any  pub- 
lication, such  as  provided  for  in  sections  I  and  2,  was  essential.    Why  not? 

UlPac.  Rep.  8. 
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Because  they  did  not  make  a  publication  of  the  proposed  amendments  essen- 
tial after  they  had  passed  both  houses  of  the  legislature  at  the  session  when 
they  were  proposed,  and  did  not  require  the  amendments  to  be  published  after 
they  had  been  agreed  to  by  the  "legislature  next  chosen." 

Did  the  legislature  intend  ttiat  tlie  publication  and  distribution  of  the  pro- 
posed amendments,  as  provided  for  in  sections  1  and  2  of  the  act  of  1887, 
should  be  considered  as  an  essential  part  of  the  manner  of  submitting  the 
amendments?  The  cumbrous  machinery  necessary  to  be  used  in  order  to 
carry  out  the  provisions  of  these  sections  convinces  me  that  the  legislature  did 
not  intend  that  they  should  be  strictly  complied  with  in  order  to  render  valid 
the  act  of  submitting  the  amendments  to  the  people.  To  be  consistent,  it 
must  be  held  that,  if  any  of  the  provisions  of  these  sections  are  absolutely 
necessary  to  be  complied  with  in  order  to  render  the  election  valid,  all  are. 
If,  therefore,  any  failure,  either  upon  the  part  of  the  board  of  examiners  to 
order  the  amendments  to  be  published,  or  of  the  publisiier  publishing  the  same 
to  send  the  required  copies  to  the  several  county  clerks,  or  of  the  clerks  to 
mail  a  copy  of  the  same  to  every  voter  who  had  his  name  registered  in  1886, 
then  such  failure  or  failures  would  invalidate  the  law.  Xovv,  entertaining 
these  views,  let  us  look  for  a  moment  at  the  language  of  the  act,  in  order  (if 
we  can)  to  arrive  at  the  real  intent  of  the  legislature  in  passing  it.  The  sec- 
ond section  requires  the  publisher  to  print  and  mail  to  the  sevenil  county  clerks 
over  12,000  extra  copies  of  the  newspaper  containing  the  proposed  amend- 
ments, "without  expense  to  the  state."  Why  was  this  last  clause  inserted? 
The  intention  of  the  legislature  was  to  have  the  publication  made«  as  desig- 
nated in  section  1,  provided  the  newspaper  publisher  would  agree  to  do  the 
extra  work  without  any  extra  pay.  It  must  be  conceded  that  there  was  no 
direct  legal  metliod  by  which  the  courts  could  have  enforced  the  doty  imposed 
upon  the  publisiier.  True,  tlie  pay  for  publishing  the  same  might  have  been 
withheld  by  the  state,  provided  a  contract  had  been  made  to  that  effect;  but 
the  act  does  not  in  express  terms  declare  that  any  such  contract  should  be 
made.  All  that  the  board  of  examiners  were  required  to  do  was  to  "order 
such  proposed  amendments"  to  be  "published."  This  duty  upon  the  part  of 
the  board  would  have  been  performed  by  ordering  the  amendments  in  some 
designated  "daily  newspaper  of  general  circulation.^*  Now,  to  enforce  the 
views  1  have  expressed,  suppose  the  newspaper  publisher  had  refused  or  failed 
to  furnish  the  extra  copies.  What  then?  Would  this  failure  have  invali- 
dated the  law?  I  think  not.  To  otherwise  construe  this  act  convicts  the  leg- 
islature of  an  inconsistency,  at  lejist, — of  making  Ihe  validity  of  the  election 
depend  upon  acts  that  might  not  be  done,' and,  if  not  done  voluntarily,  could 
not  be  enforced.  The  provisions  in  sections  1  and  2  of  the  act  of  1887  were, 
in  my  opinion,  only  inserted  for  the  purpose  of  disseminating  a  more  extended 
knowledge  of  the  contents  of  the  proposed  amendments.  They  may  have  been 
inserted  in  obedience  to  a  demand  for  more  information  than  it  was  claimed 
could  be  given  by  simply  complying  with  the  required  provisions  of  the  con- 
stitution. Conceding  tiiat  these  provisions  ought,  as  a  matter  of  public  con- 
venience and  the  better  information  of  the  people,  to  have  been  complied  with, 
or,  at  least,  that  an  honest  effort  to  comply  therewith  should  certainly  have 
been  made,  yet  I  do  not  think  the  omission  was  such  as  to  invalidate  the 
adoption  of  the  amendments.  The  act  of  March  5,  1887,  independent  of  the 
conditions  prescribed  in  sections  1  and  2,  prescribed  the  time  and  manner  of 
the  submission  of  the  proposed  amendments  to  the  people.  A  large  majority 
of  the  qualiaed  electors  of  this  state,  at  the  time  and  in  tlie  manner  prescribed 
by  the  law,  voted  upon  the  question  of  the  adoption  or  rejection  of  the  pro- 
posed amendments.  The  official  canvass  of  the  votes  cast  shows  that  one  pro- 
posed amendment  was  defeated;  that  others  were  carried  by  a  very  small 
majority,  and  others  adopted  by  an  almost  unanimous  vote.  It  must,  there- 
fore, be  presumed,  in  the  absence  of  any  showing  to  the  contrary,  that  the 
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electors  acted  intelhgently^  and  had  knowledge  of  what  they  were  doing,  and 
how  they  were  voting.  In  view  of  all  these  facts,  if  the  requirements  of  the 
constitution  in  all  other  particulars  have  been  complied  with,  it  seems  to  me 
that  this  court  ought  not  to  declare  the  adoption  of  the  amendments  void  be- 
cause the  proposed  amendments  were  not  published  as  required  by  section  1. 
I  wish  it  to  be  distinctly  understood  that  I  adhere  to  the  views  expressed 
by  this  court  in  State  v.  Tujly,  19  Nev.  391,  12  Pac.  Rep.  885,  The  power 
to  amend  the  constitution  resides  in  the  people,  and  they  have  the  power  to 
change  its  provisione  whenever  in  their  judgment  it  is  deemed  best  so  to  do; 
but  their  will,  in  this  respect,  can  only  be  expressed  in  the  modes  prescribed 
by  the  constitution,  and  by  the  necessary  and  essential  acts  of  the  legislature 
relating  thereto.  What  I  claim  is  that  when  every  requirement  demanded  by 
the  constitution  has  been  observed,  and  the  time  and  manner  of  submitting 
the  amendments  to  the  electors,  as  specified  in  section  3  of  the  act  of  1887, 
has  been  complied  with,  then  it  becomes  the  duty  of  the  court  to  sustain  the 
will  of  the  people,  regardless  of  the  question  whether  or  not  all  the  forms  and 
methods  inserted  in  the  law,'for  the  convenience  or  information  of  the  people, 
which  do  not  partake  of  the  essence  or  substance  of  the  law  requireil  by  the 
constitution,  have  in  any  or  all  respects  been  complied  with.  Judge  Cooley, 
in  discussing  the  question  whether  statutes  are  mandatory  or  directory,  says: 
"Those  directions  which  are  not  of  the  essence  of  the  thing  to  be  done, 
but  which  are  given  with  a  view  merely  to  tire  proper,  orderly,  and  prompt 
conduct  of  the  business,  and  by  a  failure  to  obey  which  the  rights  of  those 
interested  will  not  be  prejudiced,  are  not  commonly  to  be  regarded  as  man- 
datory;" especially  "if  that  which  is  done  accomplishes  the  substantial  pur« 
pose  of  the  statute."  Cooley >  Const.  Lim.  78,  Kid  the  numerous  author- 
ities there  cited.  Many  illustrations  of  this  principle  are  to  be  found  in  the 
decisions  of  the  several  states  relative  to  the  validity  of  tax  sales,  where  it  is 
held  that  every  provision  of  the  statute  thut  is  intended  for  the  security,  ben- 
efit, or  protection  of  the  citizen  are  coTiditions  precedent,  and  must  be  ob- 
served. "But  many  regulations  are  made  by  statutes,  designed  for  the  in- 
formation of  assessors  and  officers,  and  intended  to  promote  method,  system, 
and  uniformity,  in  the  modes  of  proceeding,  a  compliance  or  non-compliance 
with  which  does  in  no  respect  affect  the  rights  of  tax-paying  citizens.  These 
may  be  considered  directory.  Officers  may  be  liable  to  legal  animadversion, 
perhaps  to  punishment,  for  not  observing  them,  but  yet  their  observance  is 
not  a  condition  precedent  to  the  validity  of  the  tax."  Id.  77,  and  authorities 
there  cited.  The  same  general  principle  is  found  in  all  of  the  decided  cases, 
where  the  question  is  discussed,  containing  the  various  provisions  of  the  elec- 
tion laws.  All  the  provisions  necessary  to  preserve  the  elective  franchise, 
and  protect  the  candidates  for  office,  should  be  strictly  pursued;  but  whenever 
a  non-compliance  with  the  provisions  of  the  statute,  either  upon  the  part  of 
registry  agents,  or  of  the  officers  of  the  election,  are  not  essential  for  these 
purposes,  and  the  election  is  fairly  and  honestly  conducted,  the  electors  should 
not,  on  account  of  such  noh-corapliance  on  the  part  of  the  officers,  be  deprived 
of  their  votes.  8tiruson  v.  Sioeeney,  17  Nev,  309.  Courts,  in  determining 
these  questions,  always  stand  upon  high  ground,  in  order  to  secure  and  reach 
the  ends  of  justice,  to  preserve  the  purity  of  elections,  and  the  rights  of  the 
qualified  electors  to  cast  their  ballots  and  have  them  counted.  Technicalities 
are  brushed  aside.  Forms  not  affecting  the  substance,  although  required  in 
direct  terms  by  the  provision  of  the  election  law,  are  dispensed  with  or  not 
adhered  to.  The  vital  questions  only  are  oonsidered  of  controlling  effect. 
When  the  elector  is  legally  qualified  and  entitled  to  vote,  and  does  vote  at  the 
time  and  place  and  in  the  manner  designated  by  the  statute,  he  ought  not  to 
be  deprived  of  his  vote  simply  because  the  officers  at  such  election,  by  mis- 
take, ignorance,  inadvertence,  or  intentional  design,  failed  to  do  their  duty. 
It  seems  to  me  that  this  principle  ought  to  be  applied  to  the  act  under  consid- 
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eration;  that  a  broad  and  liberal,  instead  of  a  strict,  constrnction  should  pre- 
vail; that  the  right  of  the  electors  who  voted,  as  I  have  before  stated,  intelli- 
gently and  knowingly,  upon  the  questions  submitted  to  them,  to  have  their 
votes  considered,  should  be  upheld  and  maintained. 

There  is  another  question  that  suggests  itself  to  ray  mind  as  proper  to  be 
considered,  upon  the  theory  that  I  am  in  error  and  the  court  right,  in  the 
views  we  have  discussed .  The  strongest  reason  that  can  be  advanced  in  favor 
of  the  construction  given  to  the  statute  by  the  court  is  that,  if  the  publication 
and  distribution  of  the  amendments  had  been  made,  as  provided  in  the  stat- 
ute, a  greater  number  of  people  would  have  been  advised  as  to  what  the 
amendments  were.  If,  then,  this  statute,  in  its  entirety,  was  essential  for 
the  convenience  and  information  of  the  people,  still  it  must  be  admitted  that 
this  was  not  the  only  means  by  wliich  the  necessary  information  could  be  ob- 
tained. The  proposed  amendments  were  published  at  length  prior  to  the  gen- 
eral election,  in  1886,  in  compliance  with  the  requirements  of  the  constitution, 
in  a  newspaper  of  general  circulation.  They  were  again  published  in  full  in 
the  statutes  of  1887,  pp.  165-170.  The  boards  of  county  commissioners  in 
the  several  counties  issued  a  proclamation,  and  caused  the  same  to  be  pub- 
lished for  a  period  of  more  than  20  days  prior  to  the  general  election  in  1888, 
informing  the  people  that  these  amendments  must  be  voted  upon.  As  a  mat- 
ter of  fact,  which  I  have  taken  the  pains  to  verify,  though  not  legally  pre- 
sented in  this  proceeding  or  discussed  by  counsel,  the  proclamations  of  the 
county  commissioners  in  Storey,  Washoe,  Elko,  Humboldt,  Douglas,  and  Nye 
counties  contained  a  brief  synopsis  of  the  change  proposed  by  the  several 
amendments,  or  a  brief  reference  to  the  subject  of  said  amendments.  Surely 
the  electors  had  the  right  to  read  these  publications,  or  any  of  them,  in  order 
to  obtain  the  necessary  information  to  enable  them  to  vote  intelligently  upon 
the  propositions  submitted  to  them.  The  statutes  containing  the  amend- 
ments are  distributed  in  every  county  and  can  be  found  in  the  possession  of 
the  county  officers,  or  in  the  offices  of  the  justices  of  the  peace,  and  are  acces- 
sible to  every  citizen  wishing  to  examine  the  same.  It  is  fair  to  presume 
that  the  local  county  papers*  in  which  the  proclamation  before  referred  towns 
published,  have,  at  least,  an  equal  circulation  in  the  home  county  with  any 
other  paper  that  is  published  in  another  county.  The  votes  cast  in  the  coun- 
ties named,  as  well  as  in  several  of  the  other  counties,  as  appears  by  the  offi- 
cial returns,  show  clearly  that  the  electors  who  voted  had  knowledge  of  the 
questions  submitted  to  them,  and  understood  the  manner  of  voting  thereon. 
If  the  proposed  amendments  had  been  published  and  distributed  as  required 
by  the  act  of  1887,  still  it  is  safe  to  say  that  a  large  majority  of  the  electors 
would  have  been  compelled  to  seek  other  information  before  they  could  have 
intelligently  voted  upon  some  of  the  amendments.  For  instance,  take  amend- 
ment No.  8,  <'is  that  is  the  amendment  presented  to  us  in  this  proceeding.  If 
it  had  been  published  as  required  by  law,  it  would  have  read  as  follows: 
" Amendment  No.  8.  Resolved  by  the  senate,  the  assembly  concurring,  that 
the  constitution  of  the  state  of  Nevada  be  amended  as  follows:  Amend  sec- 
tion 17  of  article  5  of  the  constitution  of  the  state  of  Nevada  by  entirely  re- 
pealing and  striking  out  the  same."  Now,  in  all  candor  and  fairness,  is  it 
not  true  that  the  elector  receiving  a  copy  of  the  newspaper  containing  this 
amendment  would  have  had  to  look  elsewhere  in  order  to  know  what  this 
amendment  was?  He  would  have  been  compelled,  even  if  the  act  in  question 
had  been  in  all  respects  complied  with,  to  look  at  the  constitution  itself,  or  to 
inquire  of  his  neighbor  or  strangers  who  had  exHmined  the  constitution,  in  or- 
der to  find  out  what  this  amendment  was.  If,  without  such  publication,  the 
elector  looked  at  the  proclamation  of  the  board  of  county  commissioners,  he 
would,  at  a  glance,  have  known  exactly  what  the  amendment  was.  "No.  8. 
Abolishing  the  office  of  lieutenant  governor.  •  Yes '  or  *  No.*  "  If  the  object 
intended  by  the  legislature  in  requiring  the  publication  and  distribution  of 
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the  amendments,  in  order  to  impart  information  to  the  people,  was  accom- 
plished by  any  other  means,  ought  the  electors  of  this  state  to  be  deprived  of 
their  votes  simply  because  this  particular  means  of  knowledge  was  not  placed 
before  them  in  the  way  set  forth  in  the  statute?  I  answer  unhesitatingly, 
no.  The  election  law  of  this  state  requires  the  clerks  of  the  several  counties 
to  transmit  the  returns  of  the  election,  as  canvassed  and  declared  by  the 
county  commissioners,  to  the  secretary  of  state,  when  not  "otherwise  directed 
by  the  board  of  county  commissioners,"  by  mail,  and  makes  it  a  misdemeanor 
on  the  part  of  the  clerk,  if  they  are  otherwise  sent,  to  be  punished  by  a  line 
'*not  less  than  one  hundred  dollars,  or  more  than  five  hundred  dollars,  and 
imprisonment  in  the  county  jail  for  not  less  than  one  month,  or  more  than  six 
months,  or  both  such  fine  and  imprisonment,  in  the  discretion  of  the  court, 
and  shall  be  removed  from  office/'  Gen.  St.  1558.  Now,  suppose  a  clerk 
should  violate  this  law,  and  send  the  returns  by- express,  or  any  other  unau- 
tliorized  way,  and  they  arrive  safely  at  the  office  df  the  secretary  of  state, 
within  the  proper  time,  duly  sealed  and  correctly  indorsed,  and  there  is  no 
pretense  that  they  were  in  any  manner  tampered  with;  should  not  the  returns 
be  canvassed  and  counted  in  order  to  protect  the  rights  of  the  electors  who 
were  not,  in  any  way,  responsible  for  tlie  wrongi'ul  and  illegal  act  of  the  clerk? 
It  has  been  decided  in  this  court,  in  a  case  where  the  provisions  of  a  statute 
were  deemed  essential  to  impart  notice,  and  had  not  been  complied  with,  that, 
notwithstanding  the  ruling  of  the  lower  court  was  erroneous,  yet,  it  appear- 
ing that  the  object  of  the  notice  had  been  fully  accomplished  by  other  means, 
the  error  was  not  such  as  to  warrant  a  reversal  of  the  ctise.  Lake  v.  Lake, 
16  Kev.  366.  It  is  this  general,  legal,  and  familiar  principle  thixt  I  here  wish 
to  invoke.  Its  application  would  not  violate  any  established  principle  of  law 
or  equity.  It  would  not  be  injurious  to  the  people  whose  rights  are  materi- 
ally affected,  abridged,  and  lost  by  not  considering  it.  If  it  had  been  applied, 
then,  to  my  mind,  there  ought  not  to  have  been  a  general  wreck,  crushing  all 
the  amendments  at  one  fell  blow.  Other  questions  would  have  to  lie  consid- 
ered. Although  some  of  the  amendments  would  have  fallen  by  the  wayside, 
because  the  assembly  failed  to  enter  them  in  their  journal,  as  they  were  cor- 
rectly entered  in  the  senate  journal,  still  the  chances  are  that  amendment  No. 
1,  changing  the  time  of  meeting  pf  the  legislature  to  the  third  Monday  in 
January;  No.  3,  concerning  special  laws  that  might  be  passed  by  the  legis- 
lature; No.  23,  authorizing  the  investment  of  school  funds  in  the  bonds  of 
other  states;  No.  24,  to  provide  a  special  school  tax,  not  to  exceed  two  mills 
on  the  dollar  of  all  taxable  property;  and,  perhaps,  some  others  that  also  re- 
ceived a  majority  of  all  the  votes  cast  in  this  state, — would  have  run  the 
gauntlet  of  all  other  objections  and  technicalities.  For  the  reasons  stated,  I 
am  compelled  to  dissent  from  the  views  expressed  by  the  court.  I  concur  in 
the  judgment  that  the  defendant  in  this  proceeding  is  entitled  to  his  costs, 
upon  the  ground  that  amendment  No.  8,  which  is  entered  on  the  assembly 
journal  of  1885,  as  follows:  ''Senate  concurrent  resolution  No.  40,  relative  to 
the  amendment  of  the  constitution  of  the  state  of  Nevada.  Amendment  No. 
8  shall  be  repealed  and  entirely  stricken  out."  (page  232,) — is  uncertain  and 
unintelligible,  and  is  not  such  an  entry  as  is  required  by  the  constitution. 


(40  Kan.  346) 

Sheldon  v.  Donohob. 

(Supreme  Court  of  Kansas.    December  8, 1888.) 

Indians— Saxe  of  Indian  Lands. 

D.,  a  white  man  who  had  been  adopted  as  a  member  of  an  Indian  tribe,  made  a 
deed  purporting  to  convey  to  S.,  a  white  man  who  was  not  a  member  of  anv  Indian 
tribe,  a  tract  of  land  which,  under  a  treaty  with  the  United  States,  could  not  be  alien 
ated,  leased,  or  otherwise  disposed  of,  except  to  the  United  States  or  to  some  members 
of  the  same  tribe.  S.  paid  D.  a  part  of  the  purchase  price,  and  held  possession  of  the 
land  for  about  16  years,  when  D.  again  came  into  possession.    In  an  action  of  eject- 
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ment  by  B.  against  D.  to  recover  the  land,  it  is  held  that  the  deed  was  absolutely  void ; 
that  8.  could  not  acquire  any  right  in  the  land  in  violation  of  the  treaty,  nor  could  he 
Indirectly  build  up  one  by  adverse  possession,  estoppel,  or  any  statute  of  limita- 
tions ;  and  that  therefore  his  action  must  f alL 
ySylldbus  by  the  Court) 

Error  to  district  court,  Franklin  county;  A.  W.  Benson,  Judge. 
John  W,  De  Ford,  for  plaintiff  in  error.    Mechem  <&  Smart  and  LitUefleld 
<&  Schuckf  for  defendant  in  error. 

Johnston,  J.  This  was  an  action  of  ejectment  brought  by  H.  F.  Sheldon 
against  Henry  Donohoe,  to  recover  160  acres  of  land  in  Franklin  county,  and 
the  judgment  in  the  district  court,  of  which  complaint  is  here  made,  was  in 
favor  of  the  defendant.  The  land  is  a  part  of  the  Chippewa  and  Christian 
Indian  reservation  set  apart  for  a  band  of  the  Chippewa  Indians,  and  also  a  band 
of  the  Munsee  or  Christian  Indians.  The  treaty  providing  that  these  bands 
should  be  united  also  stipulated  that  a  certain  part  of  the  land  so  reserved 
should  be  set  apart  and  assigned  in  severalty  to  the  membei-s  of  the  united 
bands;  and  it  further  provided  that  the  lands  ''shall  not  be  alienated  in  fee, 
leased,  or  otherwise  disposed  of,  except  to  the  United  States  or  to  the  members 
of  said  bands  of  Indians,  under  such  rules  and  regulations  as  may  be  pre- 
scribed by  the  secretary  of  the  interior."  12  U.  S.  JSt.  at  Large,  1105.  The 
treaty  contains  a  provision  that  no  white  person  except  such  as  may  be  in  the 
employ  of  the  United  States  shall  be  allowed  to  reside  or  go  upon  any  portion 
of  the  reservation  without  the  written  permission  of  the  superintendent  of 
Indian  affairs,  or  agent,  or  other  person  having  the  control  of  the  reservation. 
Henry  Donohoe  was  a  native  of  Ireland,  who  came  to  America  in  1849,  and  later 
married  a  member  of  the  tribeof  Munsee  or  Christiiin  Indians;  and  the  testimony 
tends  to  show  that  he  was  adopted  by  that  tribe  as  one  of  its  members.  He  is 
mentioned  in  the  treaty  of  1859,  and  an  allotment  of  land  and  annuities  under 
the  treaty  were  received  by  him  as  a  member  of  the  tribe.  Assignments  of 
allotments  and  conveyances  of  land  from  other  members  of  the  tribe  to  him 
were  approved  by  tlie  secretary  of  the  interior,  and  he  was  otherwise  recog- 
nized as  a  member  of  the  tribe.  In  1869,  and  while  a  member  of  the  tribe, 
he  made  a  deed  purporting  to  convey  the  land  in  question  to  H.  F.  Sheldon,  at  a 
stated  consideration  of  $2,025.  One  thousand  and  twenty-five  dollars  of  the 
consideration  was  paid  when  the  deed  was  made,  and  8500  was  paid  a  few 
months  later.  For  the  remaining  $500  of  the  consideration,  Sheldon  executed 
a  nofe,  which  was  secured  by  a  mortgage,  in  both  of  which  it  was  stipulated 
that  the  money  should  be  paid  as  soon  as  Donohoe  and  wife  should  be  legally 
able  to  make,  and  should  make  and  deliver  to  Sheldon,  a  good  and  lawful  war- 
ranty deed  to  tlie  land  in  controversy.  This  note  and  mortgage  has  never  been 
paid  or  satisfied.  Immediately  after  the  conveyance  Sheldon  took  and  re- 
mained in  possession  of  the  land  about  16  years.  In  February,  188&,  Dono- 
hoe took  possession  of  the  land  and  inclosed  it  with  some  of  his  own,  and  has 
retained  possession  of  it  ever  since. 

Under  the  testimony  in  the  case  we  readily  agree  with  the  district  court  that 
the  plaintiff  has  failed  to  establish  a  right  of  recovery.  The  treaty  contains  a 
direct  prohibition  against  the  plaintiff  acquiring  a  title  either  legal  or  equita- 
ble, or  a  right  of  possession  to  the  land.  It  is  conceded  that  he  is  a  white  man, 
and  has  never  been  a  member  of  any  tribe  of  Indians,  by  adoption  or  other- 
wise. The  land  cannot  be  sold  or  otherwise  disposed  of  except  to  the  United 
States  or  to  the  members  of  the  united  bands  of  Indians  for  whom  it  was  re- 
served. So  far  as  we  are  advised,  the  restriction  on  the  alienation  of  this  land 
hiis  remained  unchanged  since  its  enactment  in  1859,  and  it  renders  Sheldon 
incapable  of  taking  title,  and  the  deed  from  Donohoe  to  him  absolutely  void. 
He  claims  under  the  doctrine  of  estoppel,  and  by  virtue  of  adverse  possession 
for  more  than  15  years,  and  relies  on  Scoffins  v.  Qrandstafft  12  Kan.  467,  to 
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sustain  his  right  of  recovery.  In  that  case  there  was  no  restriction  on  the  sale 
of  the  land  to  persons  other  than  Indians,  but  the  approval  of  the  secretary  of  the 
interior  was  essential  to  a  conveyance.  Scoilins'  first  purchase  of  the  land 
from  an  Indian  was  invalid  for  lacls  of  tliat approval;  but  although  lie  had  no 
title,  he  conveyed  the  land  by  deed  of  general  warranty,  and  it  passed  through 
several  hands  to  GrandstafF.  Subsequently,  the  Indian  made  a  deed  to  another 
person,,  which  was  duly  approved  and  valid.  ScolBns  afterwards  acquired  the 
title  through  this  last  conveyance,  and  brought  suit  to  recover  from  Grand- 
staff,  the  grantee  under  the  void  deed,  and  it  was  held  that  the  title  subse- 
quently acquired  by  Scoffins  inured  to  the  benefit  of  his  former  grantee,  and 
that  he  was  estopped  from  violating  his  covenants,  and  from  setting  up  the 
after-acquired  title  against  any  one  who  succeeded  to  the  title  of  such  grantee. 
That  case  is  therefore  no  authority  for  the  present  one.  Donohoe  has  no  other 
title  nor  any  better  right  to  convey  to  Sheldon  than  he  had  when  the  void  deed 
was  made.  Sheldon  was  incapable  of  taking  the  title  to  the  land  then,  and 
has  been  ever  since  that  time.  By  the  paramount  federal  law  he  was  prohib- 
ited from  taking  the  title,  and  therefore  he  cannot  indirectly  build  up  one  by 
adverse  possession,  estoppel,  or  any  statute  of  limitations.  Stecems  v.  Smithy 
2  Kan.  243;  8 tone  v.  Young,  4  Kan.  17;  Pennockv.  i/onroe,  5  Kan .  578;  Clark 
v.  Akers,  16  Kan.  166;  Maynes  v.  Veale,  20  Kan.  374;  McQannon  v.  Straight- 
lege,  32  Kan.  524,  4  Pac.  Hep.  1042.  It  is  true  that  Sheldon  paid  Donohoe  a 
considerable  sum  of  money  which  has  not  been  returned,  and  this  fact  would 
weigh  greatly  in  favor  of  Sheldon  under  other  circumstances,  and  if  he  was 
not  barred  from  acquiring  title.  It  has  been  expressly  ruled,  however,  that  a 
conveyance  made  in  violation  of  a  treaty  will  not  even  create  "Hn  equitable 
estate  in  the  grantee,  although  he  may  have  paid  all  the  purchase  money,  and 
have  taken  actual  possession  of  the  land.  Clark  v.  Akers,  16  Kan.  166.  In 
this  instance,  Sheldon  enjoyed  the  use  and  possession  of  an  improved  farm  for 
about  16  years  for  the  money  paid,  and  then,  again,  it  is  manifest  that  both 
parties  understood  that  the  sale  and  conveyance  were  contrary  to  law,  as  the 
note  and  mortgage  given  for  the  balance  of  the  purchase  money  stipulated  for 
the  making  of  a  lawful  deed  at  a  future  time,  when  Donohoe  and  wife  should 
be  legally  able  to  do  so.  It  is  said  that  Donohoe  was  not  and  could  not  be 
adopted  into  the  tribe  sis  one  of  its  members.  He  seems  to  have  been  recognized 
as  such  by  both  the  Indians  and  the  United  States  authorities;  and  even  if  he 
were  held  not  to  be  an  Indian,  it  could  not  help  Sheldon,  as  he  only  claims 
title  through  Donohoe,  and  Donohoe  acquired  the  land  through  members  of  the 
tribe;  and  if  he  was  not  a  member  of  the  tribe,  he  could  not  take  tl'le,  and 
therefore  could  not  clothe  Sheldon  with  any.  Nor  is  there  anything  in  the 
claim  that  was  between  themselves.  Sheldon  had  the  superior  right  of  pos- 
session.. The  possession  which  Sheldon  formerly  held  can  count  for  nothing 
in  this  action.  He  not  only  could  not  purchase,  but  he  was  forbidden  bylaw 
from  going  upon  the  land;  and  wlien  the  action  was  begun  Donohoe  was  in 
possession,  and  Sheldon  is  now  the  moving  party  seeking  to  obtain  possession. 
In  this  action  he  must  recover,  if  at  all,  on  the  strength  of  his  own  title,  and 
not  on  the  weakness  of  that  claimed  by  others.  He  must  first  establish  that 
he  has  some  interest  in  or  right  to  the  property,  and,  failing  in  this,  his  ac- 
tion against  one  in  possession  must  fail.  liailroad  Co.  v.  Rockwood,  25  Kan. 
302;  Beekman,  v.  Richardson,  28  Kan.  648.  Whatever  may  have  been  the 
plaint! ft  s  remedy,  it  is  clear,  from  the  record  before  us,  that  be  did  not  estab- 
lish a  right  to  recover  in  this  action,  and  therefore  there  must  be  an  affirm- 
ance of  the  judgment  given  against  him.    A.i  the  justices  concurring. 
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Baker  v.  Stewart. 
(Supreme  Court  of  Kansas.    December  8, 1888.) 

1.  DE80BNT  AND  DI8TRIBUTIOI?~LaND  Ck)NTETSD  TO    HuSBAND  AND  WlFB— RIGHTS  OF 

SUBYIYOR. 

A  deed  conveying  real  estate  to  a  husband  and  wife  conveys  the  same  to  them  la 
entirety,  and  on  the  death  of  one  the  survivor  takes  the  entire  estate. 

2.  Samb. 

Neither  the  statutes  relatinsr  to  married  women,  nor  the  statutes  relating  to  de- 
scents and  distributions,  nor  any  other  statutes,  have  changed  this  rule  of  law 
with  respect  to  the  rights  of  the  survivor. 
HoRTON,  G.  J.,  dissenting. 
(SyllaJyus  by  the  Cowrt) 

Error  to  district  court,  Franklin  county;  A.  W.  Benson,  Judge. 

This  was  an  action  brought  by  Mary  E.  Stewart,  in  the  district  court  of 
Franklin  county,  against  Frank  A.  Baker,  to  recover  damages  for  an  alleged 
breach  of  certain  covenants  contained  in  a  general  warranty  deed  executed 
by  Baker  and  wife  to  the  plaintiff  for  certain  land  situated  in  that  county. 
A  jury  was  waived,  and  the  case  was  submitted  to  the  court  upon  the  follow- 
ing agreed  statement  of  facts:  "(1)  That  Joshua  Baker,  being  the  owner  in 
fee-simple  of  the  said  land  in  controversy,  on  the  23d  day  of  November,  A.  D. 
1877,  together  with  his  wife.  Elizabeth,  conveyed  the  same  by  deed  of  gen- 
eral warranty  of  that  date  to  Frank  A.  Baker  and  Alice  Baker,  which  said  deed 
was  duly  recorded  May  9,  1881;  (2)  that  at  the  time  of  said  conveyance  said 
Frank  A.  Baker  and  Alice  Baker  were  husband  and  wife,  and  resided  in  the 
state  of  Kansas;  (3)  that  prior  to  the  3d  day  of  October,  1881,  the  said  Alice 
Baker  died,  leaving  surviving  her  as  her  heirs  at  law  her  said  husband  and 
two  children  born  of  said  marriage,  to-wit,  Mary  E.  Baker,  born  in  1877,  and 
Annie  A.  Baker,  born  in  1880,  both  of  said  children  now  residing  with  their 
said  father;  (4)  that  on  said  3d  day  of  October,  1881,  the  said  Frank  A.  Baker 
and  Okie  Baker,  his  wife,  (said  Frank  having  remarried,)  conveyed  by  deed 
of  general  waiTanty  the  lands  in  controversy  to  tlie  plaintiff,  Mary  E.  Stew- 
art, which  deed  was  duly  recorded  on  tlie  3d  day  of  October,  1881;  (5)  that 
no  conveyance,  by  order  of  the  court  or  otherwise,  has  ever  been  made  or 
obtained  to  divest  the  interest  of  the  said  minor  children  in  said  lands,  it 
any  interest  said  children  inherited  from  their  said  mother,  Alice  Baker.  And 
it  is  agreed  that  the  only  question  in  this  case  is,  upon  the  death  of  said 
Alice  Baker,  did  the  surviving  husband,  Frank  A.  Baker,  inherit  the  entire 
estate,  or  did  the  said  children  of  Alice  Baker  inherit  any  interest  in  said 
premises?"  Upon  this  agreed  statement  of  facts  the  court  below  rendered 
judgment  in  favor  of  the  plaintiff,  and  against  the  defendant,  for  the  sum  of 
$800,  and  costs  of  suit,  and  to  reverse  this  judgment  the  defendant,  as  plain- 
tiff in  error,  brings  the  case  to  this  court. 

William  H.  Clark,  for  plaintiff  in  error.  C.  B.  Mason,  for  defendant  in 
error. 

Valentine,  J.,  [after  stating  the  facts  as  above.)  It  appears  that  on 
November  23,  1877,  Joshua  Baker  and  his  wife,  Elizabeth  Baker,  who  owned 
certain  real  estate  in  Franklin  county,  conveyed  the  same  by  a  general  war- 
ranty deed  to  their  son,  Frank  A.  Baker,  and  his  wife,  Alice  J^ker,  which 
deed  was  duly  recorded.  Afterwards,  and  on  October  3,  1^.81,  Alice  Baker 
died,  leaving  surviving  her  her  husband  and  two  children  born  during  the 
marriage.  Upon  these  facts,  and  some  others  not  necessary  to  mention,  the 
main  question  arising  in  the  case,  and  the  one  now  presented  to  this  court, 
is  whether,  on  the  one  side,  the  foregoing  deed  conveyed  the  foregoing  real 
estate  to  Frank  A.  Baker  and  his  wife  as  tenants  in  common,  or  whether, 
on  the  other  side,  it  conveyed  it  to  them  as  joint  tenants,  or  tenants  in  en- 
tirety.   If  the  deed  conveyed  the  land  to  Frank  A.  Baker  and  his  wife  as  ten- 
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ants  in  common,  tfaen  the  decision  of  the  court  below  is  correct,  and  must 
be  affirmed;  but  if  it  conveyed  it  to  them  either  as  joint  tens^nts  or  as  tenants 
in  entirety,  then  such  decision  is  admitted  to  be  erroneous.  The  real  ques- 
tion, stated  more  explicitly ,  is  this:  At  the  death  of  Alice  Baker,  wlio  took 
the  foregoing  real  estate,  did  Frank  A.  Baker,  as  the  survivor  of  the  two, 
and  as  one  of  two  joint  tenants  or  tenants  in  entirety,  take  the  whole  of  the 
estate,  or  did  he,  as  a  tenant  in  common  with  his  wife,  take  only  the  one-half 
thereof,  and  leave  his  wife's  heirs  to  take  the  other  half?  No  question  has 
ever  been  presented  in  this  case  as  to  who  had  the  right  to  control  the  prop- 
erty during  the  joint  lives  of  Frank  A.  Baker  and  his  wife,  or  whether  either, 
or  both  together,  could  have  l^^gally  sold  the  same,  or  any  interest  therein, 
during  that  time.  These  matters,  however,,  will  be  considered  to  some  ex- 
tent hereafter.  We  suppose  it  will  be  admitted  timt  a  deed  might  be  executed 
to  a  husband  and  wife  which  would  convey  to  them,  if  the  language  of  the 
deed  explicitly  said  so,  any  one  of  the  foregoing  estates;  that  is,  an  estate  in 
common,  or  a  joint  tenancy,  or  a  tenancy  in  entirety;  for  such  has  always 
been  the  law,  and  property  owners  can  generally  convey  their  property  just 
as  they  please.  Walkkr,  J.,  however,  in  the  case  of  Smith  v.  Smithy  30 
Ala.  642,  643,  used  the  following  language:  "The  reason  why,  under  a  con- 
veyance to  husband  and  wife,  they  did  not  take  either  as  joint  tenants  or 
tenants  in  common,  is  that  they  were,  according  to  the  principles  of  the 
common  law,  incapable  of  so  taking."  Mr.  Bishop,  in  his  work  on  Married 
Women,  (volume  2,  §  285,)  criticises  this  language  us  follows:  "Let  us  pause  to 
say  that  the  majority  of  legal  persons  would  probably  deny  this  proposition  of 
the  learned  judge;  because,  as  we  saw  in  the  tirst  volume,  [volume  1,  §§  616, 
618,]  husband  and  wife,  if  they  were  joint  tenants  or  tenants  in  common 
before  marriage,  continue  to  be  the  same  after  marriage,  and  do  not  become 
tenants  by  the  entirety  of  the  estate,  which  shows  them  to  be  capable  of  hold- 
ing as  tenants  in  common  or  as  joint  tenants;  and  it  is  perhaps  the  better 
doctrine  at  the  common  law  that  a  conveyance  to  -them  after  marriage  may, 
by  express  words,  create  in  them  either  of  these  two  tenancies,"  Mr.  Wash- 
burn, in  his  work  on  Beal  Property ,  (volume  1,  p.  *425,)  uses  the  following  lan- 
guage: "It  is  always  competent,  however,  to  make  husband  and  wife  tenants 
in  common,  by  proper  words,  in  ttie  deed  or  devise  by  which  they  take,  indi- 
cating such  an  intention . "  Chancellor  Kent,  in  his  Commentaries,  (volume  4, 
p.  ♦363,)  uses  the  following  language:  "It  is  said,  however,  to  be  now  un- 
derstood that  husband  and  wife  may,  by  express  words,  be  made  tenants  iif 
common  by  a  gift  to  them  during  coverture."  See,  also,  McDermott  v. 
French,  15  N.  J.  Eq.  78,  80.  Certainly,  a  husband  and  wife  may  be  made 
tenants  in*common  by  a  separate  deed  to  each,  conveying  to  each  a  separate 
moiety  of  the  estate.  This  may  also  be  accomplished  by  a  separate  convey- 
ing clause  as  to  each  in  the  same  deed;  and  certainly  no  good  reason  can  be 
given  why  the  same  thing  might  not  be  accomplished  by  any  express  words 
in  a  single  deed  executed  to  the  two  together,  showing  the  intention  of  the 
parties  to  be  that  the  husband  and  wife  should  take  the  estate  as  tenants  in 
common.  But  it  would  require  express  words  or  words  strongly  implying 
such  an  intention.  Without  such  words  the  estate  conveyed  would  be  an 
estate  in  entirety.  We  suppose  it  will  also  be  admitted  that  the  deed  in  the 
present  case  would  at  common  law  have  conveyed  the  property  in  entirety 
to  Frank  A.  Baker  and  his  wife,  Alice  Baker,  and  would  not  have  conveyed 
it  to  them  as  ordinary  joint  tenants,  or  as  tenants  in  common.  We  suppose 
it  will  also  be  admitted  that,  if  the  deed  in  the  present  case  conveyed  the 
estate  to  Frank  A.  Baker  and  his  wife,  either  in  entirety  or  as  joint  tenants, 
then  that  Frank  A.  Baker,  as  the  survivor  of  the  two,  was,  at  the  drath  of 
his  wife,  entitled  to  the  land,  and  the  defendant  in  error,  plaintiff  below, 
should  not  recover  In  this  action.  But  if  the  deed  did  not  so  convey  such 
estate,  and  conveyed  the  same  to  Baker  and  wife  purely,  solely,  and  entirely 
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as  tenants  in  common,  then  the  plaintiff  in  error,  defendant  below,  was  not, 
at  the  death  of  his  wife,  entitled  to  the  land,  and  the  defendant  in  error, 
plaintiff  below,  should  recover  in  this  action.  Almost  all  authority  is  in 
favor  of  the  theory  that  such  deed  conveyed  an  estate  in  entirety  to  Frank 
A.  Baker  and  wife,  and  that  he,  as  the  survivor  of  the  two,  was,  at  the  death 
of  his  wife,  entitled  to  the  entire  estate.  Among  the  decided  cases  support- 
ing this  view  of  the  case  are  the  following:  Myt^s  v.  Reed^  (U.  S.  Circuit 
Court,  Dist.  Or.)  17  Fed.  Rep.  401;  Qihson  v.  Zimtnerman,  12  Mo.  385;  Gar: 
ner  v.  Jones,  52  Mo.  68;  Hall  v.  StepTiens,  65  Mo.  670;  Robinson  v.  Eagle, 
29  Ark.  202;  Harding  v.  Springer,  14  Me.  407;  Brovmson  v.  HtUU  16  Vt. 
309;  Shaw  v.  Hearsey,  5  Mass.  620;  Fox  v.  Fletcher ,  8  Mass.  274;  Draper  v. 
Jackson,  16  Mass.  480;  Wales  v.  Coffin,  13  Allen,  213;  Pierce  v.  Chace,  108 
Mass.  254;  Pray  v.  Stehbins,  141  Mass.  219,  4  N.  E.  Rep.  824;  Bertles  v 
Nunan,  92  N.  Y.  152;  Zomtlein  v.  Bram,  100  N.  Y.  12,  2  N.  E.  Rep.  388: 
Kip  V.  Kip,  33  N.  J.  Eq.  213;  Buttlar  v.  Rosenblath,  42  >\  J.  Eq.  651.  9 
All.  Rep.  695;  Bates  v.  Seely,  46  Pa.  St.  248;  Diver  v.  Dioei,  56  Pa.  St.  106; 
French  v.  Mehan,  Id.  286;  McCurdy  v.  Canning,  64  Pa  St.  39;  Fleek  v.  Zill- 
haver,  117  Pa.  St.  213,  12  Atl.  Rep.  420;  Hannan  v.  Towers,  3  Har.  &  J.  147; 
Marburg  v.  Cole,  49  Md.  402;  Den  v.  Whitemore,  2  Dev.  &  B.  537;  Den  v.  Bran- 
son, 5  Ired.  426;  Woodford  v.  Hijly,  1  Winst.  237,  60  N.  C.  234;  Doe  v.  Gar- 
rison, 1  Dana,  35;  Banton  v.  Campbell,  9  B.  Mon.  587, 594;  Babbit  v.  Scrog- 
gin,  1  Duv.  272;  2'aul  v.  Campbell,  7  Yerg.  319;  Ames  v.  Norman,  4  Sneed, 
683;  Berrigan  v.  Fleming,  2  Lea,  271;  Hemingway  v.  Scales,  42  Miss.  1; 
McDuffv,  Beauchamp,  50  Miss.  531;  il/Ze7^  v.  Tate,  58  Miss.  585;  Ketchum 
V.  Walsworth,  5  Wis.  95;  Bennett  v.  CAeVc?.  19  Wis.  362;  JP'wAer  v.  Provin, 
25  Mich.  347;  Insurance  Co.  v.  /^esA,  40  Mich.  241;  Manwaring  v.  Powell, 
Id.  371;  /aco6if  v.  il/i*«er,  50  Mich.  119,  15  N.  W.  Rep.  42;  Bevins  v.  Cline, 
21  Ind.  37.  41;  Davis  v.  CZarA,  26  Ind.  424;  Arnold  v.  ilmoZd,  30  Ind.  305; 
Falls  V.  Hawthorn,  Id.  444;  Simpson  v.  Pearson,  31  Ind.  1;  Chandlery. 
Cheney,  37  Ind.  391;  Barnes  v.  Loyd,ld,  523;  Jone*-  v.  Chandler,  40  Ind.  588; 
Anderson  v,  Tannehill,  42  Ind.  141;  Hulett  v.  Inlaw,  57  Ind.  412;  Patton  v. 
Rankin,  68  Ind.  245;  Ca7Ter  v.  ^witA,  90  Ind.  222. 

On  the  side  of  the  defendant  in  error,  cases  are  cited  from  Iowa,  Illinois, 
and  New  Hampshire  which  are  relied  on  as  supporting  the  opposite  view  of 
the  case.  But  these  cases  were  decided  under  special  statutes,  and  therefore 
are  not  authority  at  all.  Under  such  statutes  there  could  not  be  any  joint 
tenancy  or  tenancy  by  entirety,  but  only  a  tenancy  in  common,  and  therefore 
the  decisions  in  those  states  could  not  have  been  otherwise  than  as  they  were. 
The  statute  of  Iowa  upon  this  subject  reads  as  follows:  "Sec.  1939.  Convey- 
ances to  two  or  more,  in  their  own  right,  create  a  tenancy  in  common,  unless 
a  contrary  intent  is  expressed."  McClain,  Ann.  St.  Iowa  1882,  g  1939.  The 
statute  of  Illinois  upon  this  subject  reads  as  follows:  "Sec.  5.  No  estate  in 
joint  tenancy  in  any  lands,  tenements,  or  hereditaments  shall  be  held  or 
claimed  under  any  grant,  devise,  or  conveyance  whatsoever,  heretofore  or 
hereafter  made,  other  than  to  executors  and  trustees,  unless  the  premises 
therein  mentioned  shall  expressly  be  thereby  declared  to  pass,  not  in  tenancy 
in  common,  but  in  joint  tenancy;  and  every  such  estate,  other  than  to  execu- 
tors and  trustees,  (unless  otherwise  expressly  declared,  as  aforesaid,)  shall  be 
deemed  to  be  in  tenancy  in  common."  Starr  &  C.  St.  111.  1885,  p.  571,  c.  30, 
par.  5.  The  statute  of  New  Hampshire  upon  this  subject  reads  as  follows: 
"Sec.  14.  Every  conveyance  or  devise  of  real  estate  made  to  two  or  more  per- 
sons shall  be  construed  to  create  an  estate  in  common,  and  not  in  joint  ten- 
ancy, unless  it  shall  be  expressed  therein  that  such  estate  is  to  be  holden  by 
the  grantees  or  devisees  as  joint  tenants,  or  to  them  and  the  survivor  of  them, 
or  other  words  are  used  clearly  expressing  an  intention  to  create  a  joint  ten- 
ancy. Sec.  15.  Joint  heirs  shall  be  deemed  tenants  in  common."  Gen.  Laws 
N.  H.  1878,  p.  325,  c.  135,  §§  14,  15.    It  seems  to  be  admitted  tliat  at  corn- 
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mon  law  the  deed  in  the  present  case  would  convey  an  estate  in  entirety  to 
Frank  A.  Baker  and  his  wife,  but  it  is  claimed  that  the  rule  of  the  common 
law  has  been  changed  by  our  statutes.  No  statute,  however,  has  been  re- 
ferred to,  nor  can  any  statute  be  found,  that  enacts  directly  that  such  a  deed 
should  not  convey  such  an  estate.  Indeed,  there  is  no  statute  that  pretends 
in  direct  terms  to  change  or  modify  the  common  law  in  any  particular  Mith 
respect  to  such  a  deed.  It  is  claimed,  however,  tliat  the  married  woman's 
act,  by  indirection  or  impliedly,  changes  or  modifies  this  rule  of  the  common 
law  Now,  how  such  act  changes  or  modifies  the  rule  of  the  common  law  in 
this  regard  it  is  difficult  to  understand.  That  act  was  passed  by  the  legisla- 
ture, presumably,  for  the  benefit  of  married  women,  and  not  to  take  away 
from  them  any  of  their  rights  or  privileges.  Now,  nine-tenths  of  the  mar- 
ried women  of  this  country  are  younger  than  their  husbands,  and  the  life- 
tables,  wherever  they  state  the  expectancy  of  life  for  males  and  females  sepa- 
rately, show  that  the  expectancy  of  life  for  women  is  greater  than  that  for 
men  of  the  same  age  and  health.  See,  especially,  Dr. William  Farr's  tables  in 
any  volume  of  the  American  Almanac  from  1879  up  to  the  present  time. 
Hence,  in  the  great  majority  of  instances,  married  women  must  survive  their 
husbands.  Now,  if  the  married  woman's  act  transforms  an  estate  in  entirety 
into  an  estate  in  common,  then  it  will,  in  a  great  majority  of  instances,  divest 
married  women  of  one-half  of  their  estates.  Without  the  act,  a  married 
woman,  holding  with  her  husband  an  estate  in  entirety,  would,  when  he  dies, 
(if  she  survives  him,)  take  the  entire  estate;  but  with  the  act,  if  it  is  to  be 
construed  as  the  defendant  in  error  would  desire  to  have  it  construed,  she 
would  take,  under  such  circumstances,  only  one-half  of  the  estate,  and  must 
lose  the  other  half.  As  will  be  shown  hereafter,  however,  this  act  has  noth- 
ing to  do  with  the  estate  which  either  the  husband  or  the  wife  shall  hold,  but 
only  with  the  possession,  control,  and  enjoyment  by  married  women  of  their 
own  separate  property,  of  estates  which  they  in  fact  own.  For  the  purposes 
of  this  case  it  will  be  admitted,  and  it  is  our  opinion,  that,  under  the  statutes 
of  this  state  relating  to  married  women,  they  have  all  the  rights,  powers,  and 
privileges  that  married  men  have,  and  may  control  their  separate  property, 
and  buy  and  sell  and  trade  and  traffic,  to  the  same  extent  that  married  men 
may,  and  with  like  effect  and  consequences.  But  none  of  these  things  affect 
this  case.  It  will  be  admitted  that  Alice  Baker,  while  living,  had  the  right 
to  control  the  real  estate  in  question  to  the  same  extent  that  her  husband, 
Frank  A.  Baker,  had.  But  that  does  not  affect  this  case  in  the  least.  It 
does  not  determine  what  estate  of  inheritance  passed  from  Joshua  Baker  and 
wife  to  Alice  Baker  or  to  Frank  A.  Baker.  It  only  determines  that  each  had 
during  their  joint  lives  an  equal  right  to  control  the  estate  that  did  in  fact 
pass.  The  estate  that  did  in  fact  pass  was  an  estate  for  life  to  each  of  them, 
with  a  contingent  estate  in  fee-simple,  or  of  inheritance  to  each  of  them,  the 
latter  estate  depending  upon  the  contingency  as  to  which  should  outlive  or 
survive  the  other.  So  long  as  each  lived  each  had  the  right  to  possess  and  en- 
joy the  entire  estate;  but  when  one  died,  the  other  took  the  entire  estate.  Un- 
doubtedly, such  an  estate  could  have  been  created  by  the  deed  from  Joshua 
Baker  and  wife  to  them,  if  the  deed  had  expressly  said  so,  and  under  all  the 
authorities  the  deed  that  was  actually  executed  would  at  common  law  have 
conveyed  just  such  an  estate  as  conclusively  and  certainly  as  though  it  had 
expressly  said  so.  And  nearly  all  the  authorities  hold  that  the  statutes  relat- 
ing to  married  women,  and  giving  to  them  the  right  to  control  and  manage 
their  own  separate  property,  do  not  in  the  least  affect  the  question  as  to  what 
estate  passes  by  a  deed  to  a  husband  and  wife,  or  what  either  shall  take  on 
the  death  of  the  other,  and  these  authorities  hold  that  such  estate  is  still  one 
of  entirety.  Among  the  authorities  to  this  effect  we  would  cite  the  following: 
Diver  v.  Diver,  56  Pa.  St.  106,  109;  McCurdy  v.  Canning,  64  Pa.  St.  39,  41; 
Kip  V.  Kip,  33  N.  J.  Eq.  213;  ButUar  v.  Rosenblath,  42  N.  J.  Eq.  651,  9 
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Atl.  Bep.  695;  Chandler  ▼.  Cheney ,  37  Ind.  891, 412,  et  aeq. ;  Carver  y.  Smithy 
90  Ind.  222 ;  McDuff  v.  Beauchamp,  50  Miss.  531 ;  FUher  v.  Provin,  25  Mich. 
347 ;  Robinson  v.  Eagle,  29  Ark,  202;  Bertles  v.  Nunan,  92  N.  Y.  152;  ZornU 
lein  V.  5ram,  100  N.  Y.  13,  2  N.  E.  Rep.  388;  Marburg  v.  Cole,  49  Md.  402; 
Bennett  v.  CA^^jT,  19  Wis.  362.  See,  also,  2  Bish.  Mar.  Worn.  §§  284-289. 
In  the  case  of  Buttlar  v.  Rosenblath,  42  N.  J.  Eq.  651,  9  Atl.  Rep.  695,  (de- 
cided in  1887,)  it  is  decided  as  follows:  ''(1)  A  conveyance  o.f  land,  since  the 
passage  of  the  married  woman ^s  act  of  1852,  to  husband  and  wife,  does  not 
create  a  tenancy  in  common.  (2)  That  act  endows  the  wife  with  the  capac- 
ity, during  the  joint  lives,  to  hold  in  her  possession,  as  a  single  female,  one- 
half  the  estate  in  common  with  her  husband.  The  right  of  survivorship  still 
exists  as  at  common  law.  (3)  To  constitute  a  tenancy  in  common  between 
husband  and  wife  there  must  be  in  the  conveyance  an  expression  of  an  inten- 
tion to  do  so."  In  the  case  of  Biver  v.  Biter,  56  Pa.  St.  106, 109,  Mr.  Jus- 
tice Strong,  who  was  afterwards  one  of  the  justices  of  the  supreme  court  of 
the  United  States,  in  delivering  the  opinion  of  the  court,  used  the  following 
language:  "But  it  is  said  the.  act  of  1848,  by  destroying  the  legal  unity  of 
the  husband  and  wife,  has  converted  sucli  an  estate  into  a  tenancy  in  com- 
mon; that  is,  that  such  a  deed  conveys  a  different  estate  from  tAat  which  the 
same  deed  would  have  created  if  made  prior  to  the  passage  of  the  act.  To 
this  we  cannot  assent..  It  mistakes  alike  the  letter  and  the  spirit  of  the  stat- 
ute, imputing  to  it  a  purpose  never  intended.  The  design  of  the  legislature 
was  single.  It  was  not  to  destroy  the  oneness  of  husband  and  wife,  but  to 
protect  the  wife's  property,  by  removing  it  from  under  the  dominion  of  the 
husband.  To  effectuate  this  object  she  was  enabled  to  own,  use,  and  enjoy 
her  property,  if  hers  before  marriage,  as  fully  after  marriage  as  before.  And 
the  act  declared  that,  if  her  property  accrued  to  her  after  marriage,  it  should 
be  owned,  used,  and  enjoyed  by  her,  as  her  own  separate  property,  exempt 
from  liability  for  the  debts  and  engagementa  of  her  husband  All  this  had 
in  view  the  enjoyment  of  that  which  is  hers,  not  the  force  .and  effect  of  the 
instrument  l)y  which  an  estate  may  be  granted  to  her.  It  has  nothing  to  do 
with  the  nature  of  the  estate.  The  act  does  not  operate  upon  rights  accruing 
to  her  until  after  they  have  accrued.  It  takes  such  rights  of  property  as  it 
tinds  them,  and  regulates  the  enjoyment;  that  is,  the  enjoyment  of  the  estate 
after  it  has  vested  in  the  wife.  And  the  mode  of  authorized  enjoyment  is 
significant.  It  is  to  be  as  her  separate  property  is  enjoyed,  as  property  settled 
to  her  separate  use.  The  act,  therefore,  no  more  destroys  her  union  with  her 
husband  than  does  a  settlement  of  property  for  her  separate  use.  To  a  cer- 
tain extent  she  is  enabled,  but  no  more  than  is  necessary,  to  protect  her  prop- 
erty after  it  has  been  acquired.  We  have  held  that  she  can  convey  her  lands 
only  by  joining  in  deed  with  her  husband.  Pettit  v.  Fretz,  33  Pa.  St.  118. 
This  is  a  clear  recognition  of  the  existing  unity  of  the  two.  It  need  not  be 
repeated  that  no  greater  effect  is  to  be  given  to  the  act  of  1848  than  its  lan- 
guage and  spirit  demand.  It  is  a  remedial  statute,  and  we  construe  it  so  as 
to  suppress  the  mischief  against  which  it  is  aimed,  but  not  as  altering  the 
common  law  any  further  than  is  necessary  to  remove  that  mischief.  To  hold 
it  as  operating  upon  the  deed  conveying  land  to  a  wife,  making  such  deed  as- 
sure a  different  estate  from  what  it  would  have  assured  without  the  act,  is  to 
lose  sight  of  the  legislative  purpose.  Were  we  to  do  so,  it  would  become,  in 
many  cases,  a  means  of  divesting  her  of  her  property,  instead  of  an  instru- 
ment of  protection.  In  the  present  case,  if  it  has  converted  the  estate  granted 
to  Diver  and  bis  wife  into  a  tenancy  in  common,  it  has  taken  from  her  her 
ownership  and  enjoyment  of  the  entirety  during  her  husband's  life,  and  her 
right  of  survivorship  to  the  whole."  The  case  of  Carver  v.  Umith,  90  Ind. 
222,  is  a  late  case,  and  equally  explicit  upon  this  subject.  And  see,  also,  the 
latest  New  York  cases  upon  this  subject.  As  we  have  before  stated,  tiie 
question  as  to  who  had  the  control  of  this  property,  or  bow  it  should  be  con- 
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trolled  while  Alice  Baker  was  alive*  is  not  a  question  in  this  case.  The  only 
question  in  this  case  is,  who  took  the  property  after  her  death?  But  sup- 
pose that  this  question  shall,  nevertheless*  be  considered.  The  right  or  priv- 
ilege or  power  of  the  husband,  at  common  law,  to  control  the  use  of  the  wife^s 
real  estate,  was  never  any  part  of  the  estate  held  by  eith*er,  but  was  always 
simply  a  right  or  privilege  or  power  growing  out  of  and  founded  upon  the 
marriage  relation.  .At  common  law  the  husband  had  auch  right  of  control 
over  all  the  wife's  real  estate,  and  not  merely  over  such  of  her  real  estate  as 
was  held  by  the  two  in  entirety,  Now,  cannot  this  right  to  control  of  the 
wife's  real  estate  be  changed  by  statute  without  abolishing  or  destroying  the 
nature  of  the  estate  held  by  the  husband  or  the  wife,  or  t)oth, — the  inheritance? 
Nearly  all  the  authorities  say  that  this  may  be  done.  May  not  the  common  law 
upon  any  given  subject  be  amended  or  altered  by  statute  without  wholly  de- 
stroying the  entire  common  law  upon  that  subject  ?  May  not  the  common  law 
on  any  stibject  be  altered  in  part,  and  left  in  force  in  part?  The  common  law, 
in  this  state,  has  probably  been  so  amended  that  the  husband  and  wife  have 
an  equal  right  to  control  all  the  land  which  they  own  in  entirety,  but  in  other 
respects  the  estate  of  entirety  is  probably  precisely  the  same  as  it  was  before 
the  statutes  relating  to  married  women  took  effect.  With  this  change  in  the 
right  of  the  husband  to  control  the  real  estate  owned  by  his  wife,  or  by  him 
and  her  in  entirety,  the  estate  of  entirety  has  become  more  like  the  ordinary 
estate  of  joint  tenancy,  though  it  is  not  yet  strictly  like  such  ah  estate.  It 
does  not  matter  in  this  case,  liowever,  which  of  these  two  estates  the  present 
Is  or  was.  Jf  it  was  either  an  estate  in  entirety  or  an  estate  in  joint  tenancy, 
then  the  claim  of  the  defendant  in  error  is  untenable.  The  claim  of  the  de- 
fendant in  error  is  tenable  only  upon  the  theory  that  the  estate  in  the  present 
case  was  one  of  pure  tenancy  in  common. 

It  is  also  urged,  faintly,  but  still  urged,  that  the  statutes  relating  to  de- 
scents and  distributions  have  transformed  the  estate  in  entirety  into  an  es- 
tate or  tenancy  in  common.  How  this  has  been  done,  however,  is  not  made 
plain.  It  is  difficult  to  understand  just  how  any  person  may  transmit  to  an- 
other, by  death  or  otherwise,  more  than  such  first-mentioned  person  ever 
owned.  Only  a  descendible  estate  can  pass  to  an  heir.  In  estates  in  entirety 
held  by  a  husband'and  wife  each  owns  a  life-estate  in  the  entire  property,  but 
the  statutes  relating  to  descents  and  distributions  do  not  pretend  to  affect 
such  estates.  They  do  not  enact  that  a  life-estate  shall  pass  to  an  heir,  and, 
of  course,  such  an  estate  cannot.  Each  (the  husband  or  wife)  also  owns  a 
contingent  estate  in  fee-simple  in  the  entire  estate,  based  upon  the  survivor- 
ship of  one  as  te  the  other.  The  survivor  takes  the  whole  estate,  and  the 
the  heirs  of  the  other  take  nothing.  The  one  who  dies  first  renders  it  utterly 
impossible  for  the  contingency  of  survivorship  on  that  one's  part,  the  contin- 
gency upon  which  that  one's  inheritable  estate  is  founded,  ever  to  take  place, 
and  renders  it  utterly  impossible  for  that  one  ever  to  obtain  any  inheritable 
interest  in  the  property,  or  any  interest  which  could  by  any  possibility  be 
transmitted  to  heirs.  By  that  one's  death  that  one's  contingent  inheritable 
estate  is  ended  and  determined,  and  ended  and  determined  before  any  absolute 
inheritable  estate  ever  became  vested  in  him  or  her,  and  hence  that  one,  at 
his  or  her  death,  could  have  nothing  which  could  be  transmitted  to  heirs. 
There  have  always  been  laws  in  all  the  states  with  reference  to  descents  and 
distributions,  and  yet  it  has  never  before  been  supposed  that  such  laws  pre- 
vented or  hindered  the  creation  of  estates  in  entirety.  Nearly  all  the  courts 
hold  that  estates  in  entirety  may  still  exist,  and  may  be  created  by  an  ordinary 
deed  of  general  warranty  to  the  husband  and  wife,  and  such  estates  are  no 
more  against  our  present  laws  in  Kansas  relating  to  descents  and  distributions 
than  such  estates  have  always  been  against  all  other  laws  concerning  descents 
and  rlistributions  in  this  and  other  states.  So  far  as  the  homestead  is  con- 
cerned, our  laws  concerning  descents  and  distributions  recognize  the  right  ot 
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the  survivor,  either  the  husband  or  the  wife,  and  in  whosesoever  name  the  title 
may  be  vested,  to  occupy  such  homestead,  and  the  whole  of  it,  after  the  death 
of  the  other.  See  act  concerning  descents  and  distributions,  §§  2,  28.  The 
homestead  is  a  kind  of  "community"  property.  No  other  statutes  have 
been  referred  to  as  abolishing  estates  in  entirety,  and  we  think  there  are  none. 
Under  the  facts  of  this  case  we  think  that  Frank  A.  Baker,  as  the  survivor  of 
his  wife,  Alice  Baker,  is  entitled  to  the  entire  estate,  and  that  no  pai-t  of  the 
estate  passed  to  her  heirs.  The  judgment  of  the  court  below  will  be  reversed, 
and  cause  remanded,  with  the  order  that  judgment  be  rendered  in  favor  of 
the  defendant  below,  and  against  the  plaintiff  below,  for  costs. 

Johnston,  J.,  concurring. 

HoRTON,  C.  J.,  (dissenting.)  At  common  law,  where  real  property  was 
conveyed  to  the  husband  and  wife  by  deed,  both  husband  and  wife  were 
seized  of  the  estate  thus  granted  per  tout,  et  non  per  my,  (by  the  whole,  and 
not  by  a  part,)  as  one  person,  and  not  as  joint  tenants  or  tenants  in  common. 
The  survivor  became  sole  seized  of  the  entirety  of  the  estate.  The  reason 
why,  under  a  conveyance  to  husband  and  wife,  they  did  not  take,  either  as 
joint  tenants  or  tenants  in  common,  was  that  they  were,  according  to  prin- 
ciples of  the  common  law,  incapable  of  so  taking.  The  authorities  fully  sus- 
tain this  statement  of  the  reasons  0!i  which  the  common-law  rule,  prescribing 
the  effect  of  a  conveyance  to  husband  and  wife,  is  founded.  Littleton,  after 
stating  the  rule,  says  that  "the  cause  is,  for  that  the  husband  and  wife  are 
one  person  in  law."  2  Co.  Litt.  187a.  Biackstone  says  that,  "liuaband  and 
wife  being  considered  as  one  person,  they  cannot  take  the  estate  by  moieties, 
but  both  are  seized  of  the  entirety. "  2  Bl.  Coram.  182.  Cliancellor  Kent  says: 
"They  are  not  properly  joint  tenants  nor  tenants  in  common;  for  they  are  but 
one  person  in  law,  and  cannot  take  bymoities."  "This  species  of  tenancy 
arises  from  the  unity  of  husband  and  wife."  2  Kent,  Comm.  132.  So  with 
the  adjudged  cases.  They  all  proceed,  not  on  any  supposed  intention  of  the 
parties  to  the  conveyance,  but  on  the  sole  ground  of  the  incapacity  of  husband 
and  wife,  who  are  regarded  as  one  person  in  law,  to  take,  "during  coverture, 
separate  estates  in  property  which  is  conveyed  to  both  of  them."  Oreen  v. 
King,  2  W.  Bl.  1211;  Jackson  v.  Stevens,  16  Johns.  115;  Ames  v.  Norman, 
4  Sneed,  692;.  Barber  v.  Harris,  15  Wend.  617;  Stuckey  v.  Keefe,  26  Pa.  St. 
397;  Rogers  y,  Benson,  5  Johns.  Ch.  437:  Pollard  v.  Merrill,  15  Ala.  174; 
4  Kent,  Comm.  362;  1  Greenl.  Cruise,  863,  §§  44,  45;  1  Thom.  Co.  Litt.  note, 
p.  741;  Bell,  Husb.  «fe  W.  396;  Bredon's  Case,  1  Coke,  193,  note,  (Thom.  & 
r.  Ed.)  In  accordance  with  this  view  it  has  been  held,  and  upon  reasoning 
entirely  conclusive,  that  husband  and  wife  cannot,  at  common  law,  by  any 
words  in  a  grant  to  them  during  coverture,  be  made  either  joint  tenants  or 
tenants  in  common.  Stuckey  v.  Ke^e,  26  Pa.  St.  397;  Johnston  v.  ffart,  6 
Watts  &  S.  319;  Bias  v.  Glover,  1  Hoflf.  Ch.  71.  Therefore  the  statement 
in  the  opinion  that,  under  the  rule  of  the  common  law,  a  deed  might  be  exe- 
cuted to  a  husband  and  wife  which  would  convey  to  them  an  estate  in  com- 
mon, or  in  joint  tenancy,  is  not  only  not  admitted,  but  is  against  the  great 
weight  of  authority;  and  I  might  say  against  all  reported  English  cases  but 
a  single  one,  upon  which  text  writers  and  one  court,  in  attempting  to  defend 
estates  in  entirety,  have  built  largely.  See  Stiickey  v.  Keefe,  supra,  and  the 
authorities  there  cited.  As  a  strong  illustration  that  estates  in  entirety  are 
not  applicable  to  our  society  and  institutions,  I  cite  Bias  v.  Glover,  supra.  In 
that  case  the  conveyance  was  made  to  "J.  C.  and  P.  C,  his  wife,  as  tenants 
in  common  and  in  equality  of  estate,  and  not  as  joint  tenants."  Notwith- 
standing the  purpose  and  intention  of  all  the  parties  to  the  conveyance,  it 
Was  decided  that,  under  the  common  law,  the  conveyance  was  not  permitted 
to  have  any  operation  in  creating  a  tenancy  in  common.    The  words  "as 
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tenants  in  common**  and  'Mn  entirety  of  estate,  and  not  as  Joint  tenants," 
were  rendered  nugatory  by  the  incapacity  of  tlie  hosband  and  wife,  under  the 
common  law,  to  take  as  tenants  in  common.  One  of  my  objections  to  estab- 
lishing or  recognizing  estates  in  entirety  in  this  state  is  that  it  is  not  in  conso- 
nance with  our  laws  that  the  intention  of  the  parties  to  a  conveyance  to  a 
husband  and  wife  cannot  have  any  operation.  The  adoption  of  estates  in 
entirety  determines  the  incapacity  of  husband  and  wife  to  take  either  as 
joint  tenants  or  tenants  in  common.  2  Kent,  Comm.  182;  4  Kent,  Coram, 
362.  There  are  citations,  in  the  opinion,  from  Bishop,  Washburn,  and  Chan- 
cellor Kent  attempting  to  support  the  rule  that  even  at  common  law  it  is 
competent  to  make  husband  and  wife  tenants  in  common  by  proper  words  in 
the  deed  or  devise  by  which  they  take.  The  case  of  McDermott  v.  French,  15 
N.  J.  Eq.  78,  is  also  referred  to  for  the  same  reason.  The  citation  from 
Bishop  is  based  upon  Wales  v.  Coffin,  13  Allen,  213,  and  the  New  Jersey  case 
of  McDermott  v.  French,  supra,  and  one  English  case  [  Webb  v.  Russell,  3 
Term  R.  393]  referred  to  in  1  Prest.  Est.  132,  and  also  in  2  Prest.  Abst.  41. 
The  Massachusetts  case  decides  '*that,  by  common  law,  a  deed  or  devise  to 
husband  and  wife  creates  one  indivisible  estate  in  them  both,  and  the  sur- 
vivor of  them,  not  because  of  their  supposed  incapacity  to  hold  in  moities, 
but  because,  such  being  presumed  to  be  the  intention  of  the  parties,  the  law 
holds  the  estate  to  be  limited  accordingly."  This  last  conclusion  of  the 
decision  is  contrary  to  Blackstone  and  all  the  other  common-law  authorities. 
The  English  case  in  2  Prest.  Abst.  41,  is  the  authority  for  the  citation  from 
Kent.  Washburn  gives  as  bis  authority  the  New  Jersey  case  only.  The 
New  Jersey  easels  founded  upon  the  cittition  from  Kent  and  the  English  case 
in  Preston.  The  assistant  vice-chancellor,  in  Dias  v.  Glover,  supra,  very  con- 
clusively questions  the  solidity  of  Mr.  Preston^s  opinion.  He  observes:  "It 
is  true  that  Mr.  Preston  says,  (1  Prest.  Est.  132:)  *In  point  of  fact,  and 
agreeable  to  natural  reason,  the  husband  and  wife  are  distinct  and  individual 
persons,  and,  accordingly,  when  lands  are  granted  to  them  as  tenants  in  com- 
mon, thereby  treating  them  without  any  respect  to  their  social  union,  they 
will  hold  by  moities,  as  other  distinct  and  individual  persons  would  do.'  He 
cites  1  Inst.  1876,  only.  1  find  nothing  in  the  place  referred  to  bearing  upon 
this  position,  unless  it  be  the  rule  laid  down  that  if  a  man  makes  a  lease  to 
A.,  and  to  a  baron  and  feme, — that  is,  to  A.  for  life,  to  the  husband  in  tail, 
and  to  the  feme  for  years, — in  this  case  it  is  said  that  each  has  a  third  part  in 
respect  to  the  severalties  of  their  estates.  In  Mr.  Preston's  work  on  Ab- 
stracts (volume  2,  p;  41)  he  states  this  position  more  reservedly:  <And  even  a 
husband  and  wife  may,  by  express  words,  (at  least,  so  the  law  is  understood,) 
be  made  tenants  in  common,  by  a  gift  to  them  during  coverture.'  "  There- 
fore the  citations  from  Bishop,  Washburn,  Kent,  and  the  New  Jersey  report 
are  virtually  based  upon  the  single  English  case  which  is  contrary  to  all  the 
English  and  common-law  decisions,  and  is  not  held  by  Vice-Chancellor  Hoff^ 
mari  aa  good  authority.  If  it  be  conceded  that  a  conveyance  can  be  made  to 
husband  and  wife,  under  the  common  law,  by  proper  words,  so  as  to  create 
them  tenants  in  common,  then  the  reason  on  which  the  rule  of  an  estate  in 
entirety  was  founded  has  ceased  to  exist,  and,  there  being  no  reason  for  the 
rule,  such  estate  should  not  be  adopted  or  recognized;  "for,"  says  Blackstone, 
''husband  and  wife  being  considered  as  one  person  in  law,  they  cannot  take  the 
estate  by  moities,  but  both  are  seized  of  the  entirety  per  tout,  et  non  per  my.** 
Again,  as  one  of  the  reasons  for  the  recognition  of  estates  in  entirety,  it  is 
suggested  in  the  opinion  that  such  a  rule  is  beneficial  to  married  women,  be- 
cause the  life-tables  show  the  expectancy  of  life  for  women  is  greater  than 
for  men  of  the  same  age  and  health.  In  this  case,  the  wife,  Mrs.  Alice  Baker, 
died  before  her  husband,  and  it  will  be  no  satisfaction  to  her  children  to  be 
informed  that  they  are  denied  the  right  to  inherit  any  part  of  the  estate  their 
mother  had  in  her  property  in  her  life-time,  because,  as  a  general  rule,  estates 
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in  entirety  do  not  take  away  from  married  women  their  rights  or  priyileges. 
This  denial  of  inheritance,  in  my  opinion,  is  in  conflict  with  chapter  33, 
Comp.  Laws  1885,  being  the  act  relating  to  descents  and  distributions.  Sec- 
tion 28  of  that  chapter  reads:  "All  the  provisions  hereinbefore  made  in  rela- 
tion to  a  widow  of  a  deceased  husband  shall  be  applicable  to  the  husband  of  a 
deceased  wife.  Each  is  entitled  to  the  same  rights  or  portion  in  the  estate  of 
the  other,  and  like  interests  shall  in  the  same  manner  descend  to  their  re- 
spective heirs.  The  estates  of  dower  and  by  curtesy  are  abolished."  And 
section  29  reads:  "*  *  ♦  Children  of  a  deceased  parent  inherit  in  equal 
proportions  the  portion  their  father  or  mother  would  have  inherited  if  liv- 
ing." See.  also,  the  other  sections  of  said  chapter  33.  But  I  do  not  accept 
the  conclusion  announced  that  estates  in  entirety  are  beneficial  to  married 
women  on  account  of  the  life-tables.  While  some  of  these  tables  show  that 
the  expectancy  of  life  for  women,  including  married  and  single^  is  greater 
than  that  for  men,  all  of  the  tables  show  that  from  the  age  of  10  to  35  the  fe- 
male rate  of  mortality  exceeds  the  male.  10  Chambers^  Encyclopedia,  2.  It 
is  also  shown,  by  the  experience  of  assurance  offices,  that,  while  female  an- 
nuitants are  longer  lived  than  male,  female  sissured  lives  are  no  better.  Id. 
The  majority  of  women  who  ever  marry  are  married  before  they  reach,  the 
age  of  35,  the  greater  number  under  30.  Therefore  the  life-tables  do  not 
show  conclusively  that  the  expectancy  of  life  for  wives  is  greater  than  that 
for  men.  The  ratio  ol  male  to  female  mortality  differs  considerably  at  dif- 
ferent ages.  A  very  large  number  of  decided  cases  are  cited  as  supporting 
estates  in  entirety.  These  authorities,  however,  are  not  to  be  accepted  as 
conclusive  in  this  stat-e:  First.  The  constitution  and  statutes  of  Kansas  are 
more  liberal  than  those  of  many  states  in  recognizing  the  rights  and  privi- 
leges of  women.  Second.  The  courts  generally  have  been  very  slow  in  con- 
ceding the  wife  to  be  the  companion  and  equal  of  the  husband,  and'  entitled 
to  enjoy  equally  with  him  the  rights  of  property.  Under  the  ancient  doctrine 
of  the  common  law,  where  estates  in  entirety  originated,  the  husband  and 
wife  were  not  only  one  person  in  law,  but  the  very  being  or  legal  existence 
of  the  woman  was  suspended  during  the  marriage,  or  at  least  was  incorporated 
and  consolidated  into  that  of  the  husband,  under  wliose  wing,  protection,  and 
cover  she  performed  everything,  and  is  therefore  called,  in  law  French,  a 
feme  covert,— foBmifia  viro  cooperta;  and  was  said  to  be  covert  haron^  or  un- 
der the  protection  and  influence  of  her  husband,  her  b^ron  or  lord;  and  her 
condition  during  her  marriage  was  called  her  coverture.  1  Cooley,  Bi.  (3d 
Ed.)  442.  In  this  state  a  husband  and  wife  are  two  independent  persons,  and 
thehusband  has  no  more  immediate  interest  or  control  over  the  property  of 
the  wife  than  any  other  person.  Our  system  of  marriage  literally  implies  the 
equality  of  the  husband  and  wife;  the  integrity  and  individuality  of  each;  the 
mutual  obligation  in  which  love  and  duty  find  no  bondage;  the  division  of 
labor;  and  the  multiplication  and  sharing  of  happiness.  '* Marriage  involves 
neither  the  assumption  of  indebtedness,  nor  the  acquisition  of  property.  A 
married  woman  may  contract  and  be  contracted  with  concerning  her  separate 
real  and  personal  property;  sell,  convey,  and  incumber  the  same;  sue  and  be 
sued  without  reference  thereto, — in  the  same  manner,  and  to  the  same  ex- 
tent, and  with  like  effect,  and  as  freely  as  any  other  person  may  in  regard  to 
his  or  her  real  or  personal  property.  She  may  purchiise  property  from  her 
husband,  perform  labor  and  services  on  her  sole  and  separate  account.  She 
has  the  same  control  of  her  person  and  property  as  her  husband.  She  has 
the  same  right  as  to  the  nurture,  education,  and  control  of  her  children,  and 
also  the  same  rights  in  the  possession  of  the  homestead.  Knaggs  v.  Mastin, 
9  Kan.  532;  Tallman  y.  Jones,  13  Kan.  438;  Going  v.  Omst  8  Kan.  85;  Lari- 
mer v.  Kelley,  10  Kan.  298;  Butler  v.  Butler,  21  Kan.  526.  She  may  partici- 
pate in  all  city  elections,  attend  caucuses,  nominate  candidates,  and  vote  for 
such  persons  and  principles  ais  her  judgment  dictates.    In  fact,  in  Kansas  a 
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woman  Is  in  nearly  all  matters  accorded  civil  and  political  equality  with  man. 
Sbe  is  not  his  servant,  nor  his  slave.*'  State  v.  Walker^  36  Kan.  811, 18  Pac. 
Bep.  279.  See  chapter  62,  Comp.  Laws  1885.  Then,  again,  this  court  here- 
tofore has  been  fearless  in  disregarding  doctrines  founded  upon  circumstances 
peculiar  to  England,  but  not  applicable  to  the  society  and  institutions  of  this 
country.  In  Simpson  v.  Mundee,  8  Kan.  172,  as  far  back  as  1865,  this  court 
wiped  out  the  ** indescribable  myth"  known  as  the  "English  Vendor's  Lien," 
although  the  great  weight  of  authorities,  under  the  common  law,  recognized 
and  enforced  it.  In  NorrU  v.  Corkill,  32  Kan.  4CI9,  4  Pac.  Rep.  862,  not- 
withstanding the  numerous  decisions  of  various  states  that  the.  husband  is 
liable  for  the  torts  of  his  wife,  under  the  common  law,  this  court  held  that, 
considering  the  liberal  provisions  of  the  statutes  regarding  married  women, 
the  common-law  rule  was  changed,  and  tliat  the  husband  was  not  liable  for 
slanderous  words  spoken  by  his  wife.  In  Butler  v.  Butler,  21  Kan.  521,  the 
writer  of  that  opinion  inclined  to  the  belief  that,  notwithstanding  the  great 
weight  of  authority  under  the  common  law,  a  voluntary  conveyance  by  a 
woman  Just  prior  to  her  marriage,  without  the  knowledge  of  the  husband, 
was  not  a  fraud  upon  his  marital  rights.  This  upon  the  ground  that  the 
rights  and  privileges  of  married  women  have  been  so  changed  by  the  laws  of 
tlie  stUte  from  the  common  law  that  the  reason  for  any  such  rule  failed,  and 
therefore  the  rule  itself  ceased.  The  case  of  Diver  v.  Diver,  56  Pa.  St.  106,  in 
which  the  opinion  was  written  by  Mr.  Justice  Strong,  afterwards  one  of  tlie 
justices  of  the  supreme  court  of  the  United  States,  is  strongly  relied  upon.  That 
decision,  however,  is  founded  upon  the  case  of  Pettit  v.  Fretz,  33  Pa.  St.  118, 
where  the  married  woman's  act  of  Pennsylvania  is  construed  as  not  to  give 
the  wife  the  absolute  right  to  dispose  of  her  estate  as  nfeme  sole.  To  show- 
that  the  decision  is  not  applicable  to  our  state,  I  merely  quote  a  part  of  the 
opinion:  **If  the  married  woman's  act  of  April  11,  1848,  were  literally  in- 
terpreted, *  *  *  we  could  not  fail  to  see  that  it  would  work  a  repeal  of 
our  old  statutes  of  conveyancing,  which  the  legislature  had  exhibited  no  inten- 
tion to  repeal;  that  it  would  change  the  law  of  actions;  that  it  would  expose 
wives  continually  to  the  hazards  of  barter  and  business,  without  that  aid  and 
protection  which  the  common  law  entitled  her  to  receive  from  her  husband; 
that  it  would  dethrone  him  from  the  headship  of  the  family,  take  her  tlioughts 
and  time  from  the  care  of  the  family,  and  introduce  confusion  and  discord, 
which  would  in  their  turn  entail  upon  the  public  evils  tenfold  greater  than 
those  which  the  statute  was  intended  to  remedy.  *  •  *  The  marriage  re- 
lation is  the  foundation  of  our  social  organization.  If  we  are  not  to  .stand  by 
the  < ancient  landmarks,'  while  the  legislature  leaves  them  untouched;  if, 
taking  the  words  of  the  enactment,  we  are  to  run  them  out  into  all  possible 
coustructions,  however  attenuated,  and  however  remote  from  the  great  cen- 
tral idea, — we  shall  substitute  a  judicial  system  of  concubinage  in  Pennsyl- 
vania for  the  common-law  relation  of  marriage;  fbr  so  soon  as  the  material 
interests  of  the  reiation  are  severed  at  all  points,  and  for  all  purposes,  mar- 
riage will  become  a  mere  partnership  of  convenience,  to  be  formed  and  dis- 
solved like  other  paitnerships  when  the  partners  think  they  can  do  better  for 
themselves."  Therefore  the  decision  of  Diver  y.  Diver,  when  construed  in 
connection  with  tlie  decision  of  Pettit  v.  FreU!,  supra,  therein  referred  to, 
is  no  authority  for  this  court  to  follow.  This  court,  unlike  the  Pennsylvania 
courts,  has  never  dwarfed  or  limited  by  construction  the  statutes  respecting 
the  rights  of  married  women,  for  fear  "that  it  would  dethrone  the  husband 
from  the  headship  of  the  family,  take  the  thoughts  and  time  of  the  wife  from 
the  care  of  ihe  family,  and  introduce  confusion  and  discord,  which  would  in 
their  turn  entail  upon  the  public  evils  tenfold  greater  than  those  which  the 
statutes  were  intended  to  remedy. "  The  statute  concerning  the  common  law 
reads:  ''The  common  law,  as  modified  by  constitutional  and  statutory  law, 
judicial  decisions,  and  the  condition  and  wants  of  the  people,  shall  remain  in 
Y.19p.no.22— 58 
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force  in  aid  of  the  general  statutes  of  this  state;  but  the  rule  of  the  common 
law  that  statutes  in  derogation  thereof  shall  be  strictly  construed  shall  not  be 
applicable  to  any  general  statute  of  this  state;  but  all  such  statutes  shall  be 
liberally  construed  to  promote  their  object."  Section  3,  c.  119,  Comp.  Laws 
1885. 

In  this  state,  as  I  have  already  shown,  the  statutes  and  decisions  recognize 
the  separate  existence  of  tiie  wife,  her  separate  property,  her  separate  con- 
tracts, and  her  separate  suits.  Therefore  the  nice  distinction  created  iu  the 
ancient  books  of  estates  in  entirety  are  not,  in  my  opinion,  in  line  with  our 
constitutional  and  statutory  law,  judicial  decisions,  and  the  condition  and 
wants  of  the  people.  In  the  language  of  the  old  Massachusetts  statute,  (1785, 
c.  62:)  "Tenaneies  in  common  .are  more  beneticial  to  the  commonwealth  and 
more  in  consonance  with  the  genius  of  republics."  In  1  Swift,  Syst.  272, 
Judge  Swift  remarks  that  the  odious  and  unjust  doctrine  of  survivorship  was 
never  adopted  in  his  state.  In  my  view  I  am  supported  by  the  decisions  of 
many  strong  and  able  courts.  In  Cooper  v.  Cooper^  76  111.  57,  it  was  said 
that  '*  under  the  legislation  of  this  state,  giving  married  women  the  right  to 
acquire  property,  and  hold  the  same  free  from  their  husband's  control,  the 
reason  for  the  rule  which  holds  that  a  conveyance  to  husband  and  wife  makes 
them  tenants  by  the  entirety,  with  right  of  survivorehip,  has  ceased  to^exist, 
and  they  will,  in  this  state,  take  and  hold  as  tenants  in  common."  In  Hoff- 
man v.  Stiytra,  28  Iowa,  302,  it  was  held  that  "under  our  law  joint  tenancies, 
and  in  entirety,  are  not  favored,  and  a  conveyance  to  two  or  more  persons  in 
their  own  riglit  creates  a  tenancy  in  common,  unless  a  contrary  intent  is  ex- 
pressed. And  this  rule,  under  our  statute,  applies  to  a  conveyance,  whether 
by  judgment  or  deed,  vesting  tlie  estate  in  a  husband  and  wife  jointly."  In 
the  opinion  in  that  case  it  was  also  said:  "And  as  the  courts  in  most  of  the 
states  condemn  entailments  or  perpetuities,  so  we  do  and  should  joint  tenan- 
cies, or  at  least  their  common-law  incident, — the  right  of  survivorship."  In 
Clark  V.  Clark,  56  N.  H.  105,  it  was  decided  that  tenancies  by  entirety  be- 
came inoperative  by  the  passage  of  the  act  of  1860  in  relation  to  married 
women.  In  that  opinion  it  was  said:  "It  appears  that  the  testator  died  in 
1862,  after  the  act  in  regard  to  the  estates  of  married  women  took  effect, 
whereby  married  women,  so  far  as  their  property  not  derived  from  their  hus- 
bands was  concerned,  became  practically  endowed  with  the  rights  and  subject 
to  the  liabilities  of  unmarried  women.  That  mysterious  joint  tenancy,  in 
which  the  subtle  genius  of  the  English  real  law  so  much  delighted  itself,  where 
the  tenants  took  not  per  my  ei  per  tout,  but  by  entireties,  could  no  longer 
arise.  The  existence  of  a  married  woman,  so  far  as  her  property  is  concerned, 
is  no  longer  by  our  law  merged  in  that  of  her  husband;  but  she  has  become 
a  separate  being,  endowed,  so  far  as  her  separate  estate  is  concerned,  with  the 
powers  and  subjected  to  the  liabilities  of  unmarried  women."  In  Walthall  v. 
Goree,  36  Ala,  728,  the  syllabus  reads:  "At  common  law,  under  a  devise  to 
husband  and  wife  during  coverture,  the  entire  estate  vested  in  both  of  them 
as  one  person,  and  on  the  death  of  either  continued  in  the  survivor;  but  under 
the  statutes  of  this  state  creating  and  regulating  the  separate  estates  of  mar- 
ried women,  (Code,  §§  1981-1997,)  such  devise  creates  the  same  estate  in  the 
parties  as  if  it  had  been  made  before  coverture.  On  the  death  of  the  wife  in- 
testate, her  undivided  moiety  descends  to  her  heirs  at  law,  subject  to  the  st<it- 
utory  rights  of  her  surviving  husband  during  his  life;  and  on  the  subsequent 
death  of  the  husband  the  wife's  heirs  become  entitled  to  the  possession  of  her 
undivided  moiety."  In  that  opinion  it  was  said:  "Article  3,  c.  1,  tit.  5,  pt 
2,  of  the  Code,  relates  expressly  to  separate  estates  of  married  women.  Code, 
p.  380.  The  seventeen  sections  which  compose  that  article  embody  the  prin- 
ciples of  a  new  policy  with  reference  to  married  women,  which  was  unknown 
to  the  common  law.  8mith  v.  Smith\  30  Ala.  643.  One  of  the  principles 
embodied  in  the  provisions  of  the  Code  here  referred  to  is  that  the  distinct  ex- 
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istence  of  the  wife  as  a  legal  person  is  so  far  recognized  as  to  enable  her  to 
take  an  estate  separate  from  her  husband.  Code,  §§  1982,  1983,"  etc.  In 
Whittlesey  v.  Fuller,  11  Conn.  887, 1  find  the  following  language:  "But  it  is 
said  that  although  this  estate  has  all  the  incidents  of  a  joint  tenancy,  yet  that 
the  relation  of  husband  and  wife  is  such  that  they  cannot  receive  an  estate  by 
moieties,  but  that  each  must  be  seized  of  the  entirety,  and,  of  course,  that  no 
part  of  the  property  so  held  can  be  conveyed  by  one  of  them.  And  that  such 
is  the  doctrine  of  the  English  books  cannot  be  doubted.  Husband  and  wife 
cannot  take  by  moieties,  during  the  coverture,  and  he  has  no  power  to  sever 
the  jointure,  nor  to  dispose  of  any  part  of  the  land.  *  *  *  And  the  rea- 
son given  is  that  husband  and  wife  are  one.  If  that  were  the  real  reason,  it 
is  very  difficult  to  see  why  a  deed  to  the  wife  would  not  be,  in  effect,  a  deed 
to  the  husband  and  wife,  and  vice  versa.  *  *  *  But  in  Connecticut  we 
cannot  learn  that  it  was  ever  recognized  as  a  law  of  our  state.  On  the  con- 
trary, so  far  BA  we  are  informed,  deeds  or  devises  of  lands  to  husband  and  wife 
have  been  considered  as  vesting  the  estate  conveyed  in  the  same  manner  as  to 
other  persons.  The  wife  having  a  separate  existence,  so  as  to  be  able  to  take 
by  a  deed  to  herself,  her  identity  has  not  been  considered  as  destroyed,  from 
the  fact  that  the  conveyance  was  to  her  and  to  her  husband,  by  one  and  the 
same  instrument.  Estates  have  been,  as  we  believe,  frequently,  and,  so  far 
as  we  are  informed,  uniformly,  settled  upon  that  principle;  and  although  no 
adjudged  case  has  been  shown  upon  this  subject,  this  practical  construction 
is  in  such  strict  accordance  with  the  common  understanding,  so  conformable 
to  the  simplicity  of  our  practice,  and  to  the  general  principles  of  our  law,  and 
has  been  so  long  acquiesced  in,  as  to  afford  high  evidence  of  the  question  hav- 
ing been  settled  by  the  highest  authority."  In  Ohio  it  was  held,  in  182(3,  that 
joint  tenancy  never  existed  in  that  state,  and  that  a  devise  made  to  husband 
and  wife  give  them  the  rights  of  tenancy  in  common.  The  court,  in  speak- 
ing of  joint  tenancy,  says:  "The  reasons  which  give  rise  to  this  description 
of  estate  in  England  never  existed  with  us.  The  right  of  survivorship  is  not 
founded  in  principles  of  natural  justice,  nor  in  any  reason  of  policy  applica- 
ble to  our  society  and  institutions;  but,  on  the  contrary,  it  is  adverse  to  the 
understandings,  habits,  and  feelings  of  the  people."  Sergeant  v.  Sttinberger, 
2  Ohio,  305.  In  Penn  v.  Cox,  16  Ohio,  30,  it  was  held  that  the  doctrine  of 
survivorship  did  not  apply  where  the  land  had  been  sold  to  the  husband  and 
wife,  and  that  the  act  regulating  descents  and  distributions  embraced  the  whole 
subject  of  descents,  and  was  intended  to  proviJe  for  all  cases.  Wilson  v. 
Fleming,  13  Ohio,  68.  In  Meeker  v.  Wright,  76  K.  Y.  262,  it  was  decided 
that  "where,  since  the  passage  of  the  act  of  1860  concerning  the  rights  and 
liabilities  of  husband  and  wife,  lands  have  been  conveyed  to  the  husband  and 
wife  jointly,  without  any  statement  in  the  deed  as  to  the  manner  \a  which  this 
grantee  shall  hold,  they  are  tenants  in  common."  Subsequently,  in  Bertles 
V.  Nunan,  92  N.  Y.  152,  that  decision  was  overruled  by  a  divided  court.  The 
reasons,  however,  given  for  that  decision,  do  not  apply  in  this  state;  for  in 
the  opinion  it  is  stated  that,  under  the  statutes  of  New  York,  "the  ability  of 
the  wife  to  make  contracts  is  limited.  Her  general  engagements  are  abso- 
lutely void,  and  she  can  bind  herself  by  contract  only,  as  she  is  expressly  au- 
thorized to  do  so  by  statute.  A  husband  still  has  his  common-law  right  of 
tenancy  by  the  curtesy.  Although  section  7  of  the  act  of  1860  authorizes  a 
married  woman  to  maintain  an  action  against  any  person  for  an  injury  to  her 
person  or  character,  yet  we  have  held  that  she  cannot  maintain  an  action 
against  her  husband  for  such  an  injury;  and  so  it  was  held,  notwithstandJng 
the  acts  of  1848,  1849,  and  1860,  that  the  common-law  disability  of  husband 
and  wife  growing  out  of  their  unity  of  person  to  convey  to  each  other  still 
existed.  White  v.  Wager,  25  N.  Y.  333;  Winans  v.  Peebles,  32  N.  Y.  423; 
Meeker  v.  Wright,  76  N.  Y.  262,  270.  It  is  believed,  also,  that  the  common- 
law  rule  as  to  the  liability  of  the  husband  for  the  torts  and  crimes  of  his  wife 


Digitized  by 


Google 


916  PACIFIC  REPORTEE.  [Kan. 

are  still  substantially  In  force."  See,  to  the  contrary,  tbe  decisions  of  this 
court  already  quoted,  and,  among  others,  Non-U  v.  CorkilU  supra. 

It  is  claimed,  however,  that  some  of  the  decisionsfavorable  to  the  view  I  main- 
tain are  not  in  point,  because  of  express  statutes  concerning  joint  tenancy  and 
tenancy  in  common.  If  I  read  these  decisions  correctly,  several  of  them  are 
made  solely  upon  the  ground  that  the  statutes  giving  to  the  wife  her  separate 
property  rescind  or  abrogate  tlie  rule  that  a  conveyance  to  husband  and  wife 
makes  them  tenants  by  the  entirety,  with  right  of  survivorship.  Further 
than  this,  it  has  been  expressly  decided  by  courts  adopting  estates  in  entirety 
that  statutes  abolishing  joint  tenancy  have  no  application  to  a  joint  estate  of 
husband  and  wife,  or  an  estate  in  entirety.  Diver  v.  Difiert  supra.  In  that 
case  it  was  said:  ''^or  does  the  act  of  March  81,  1812,  which  abolished  sur- 
vivorship among  joint  tenants,  apply  to  such  an  estate,  [in  entirety.]  for  it  is 
not  a  joint  tenancy."  In  Marburg  v.  Cole^  49  Md.  402,  which  is  a  decision 
sustaining  estates  in  entirety,  it  was  said:  "The  Code,  art.  49,  §  12,  being 
the  codification  of  the  act  of  1822,  c.  162,  provides  that  no  instrument  of  con- 
veyance  shall  be  construed  to  create  a  joint  tenancy,  unless  it  is  expressly  pro- 
vided that  the  property  shall  be  held  in  joint  tenancy.  But,  as  we  have  seen, 
the  estate  conveyed  to  husband  and  wife  in  a  deed  like  the  one  before  us  is 
not  to  them  as  joint  tenants  at  the  common  law,  and  hence  the  st:itute  just 
referred  to  does  not  aifect  or  apply  to  sucli  an  estate  as  that  conveyed  to  hus- 
band and  wife.  This  has  been  expressly  so  held  by  this  court,  in  the  case  of 
Craft  V.  Wilcox,  4  Gill,  504.  Similar  statutes  to  our  own  exist  in  a  large 
number  of  the  states  of  the  Union,  converting  joint  tenancies  at  the  common 
law  into  tenancies  in  common,  except  where,  in  the  instrument,  it  is  other- 
wise expressly  declared,  and  the  invariable  construction  has  been  that  they 
do  not  apply  to  or  affect  the  peculiar  estate  taken  by  husband  and  wife  under 
a  deed  to  them  jointly."  4  Kent,  Comm.  362.  Therefore,  if  the  decisions 
adopting  or  sustaining  estates  in  entirety  are  to  be  followed,  the  various  stat- 
utes referred  to  in  the  opinion  concerning  joint  tenancy  and  tenancy  in  com- 
mon cannot;  have  much  force,  because  estates  in  entirety  are  founded  upon 
the  incapacity  of  the  husband  and  wife  to  take  separately,  or  by  moieties,  and 
in  these  statutes  estates  in  entirety  are  not  expressly  stated.  If  the  doctrine 
of  estates  in  entirety  be  the  proper  one,  then  the  statutes  referring  to  convey- 
ances made  to  two  or  more  are  not  applicable  to  estates  in  entirety',  bcc^iuse 
those  estates  are  also  founded  upon  the  doctrine  that  husband  and  wife  are 
one  in  law,  and  one  only.  Therefore  conveyances  to  two  or  more  do  not  ap- 
ply to  a  conveyance  made  to  husband  and  wife,  if  they  are  only  one  in  law. 
Again,  at  common  law,  the  right  to  control  the  possession  of  the  estate  of  the 
wife  under  such  a  conveyance,  during  their  joint  lives,  is  in  the  husband,  as 
it  is  when  the  wife  is  sole  seized.  The  husband,  by  that  law,  has,  during 
coverture,  the  usufruct  of  all  the  real  estate  which  his  wife  has  in  fee-simple, 
fee-tail,  or  for  life.  So,  also,  under  the  common  law,  tbe  husband  has  the 
right  to  malie  a  lease  of  the  estate  conveyed  in  fee  to  him  and  his  wife,  which 
will  be  good  against  the  wife  during  coverture,  and  will  fail  only  in  the  event 
of  his  wife  surviving  him.  This  view  of  the  common  law  is  stated  by  Mr. 
Chief  Justice  Nelson,  in  Barber  v.  Harris ^  15  Wend.  616.  Where  a  deed 
of  real  estate  is  made  to  the  husband  and  wife,  "each  is  seized  of  the  entirety; 
but,  being  one  person,  there  can  be  no  moiety  or  separate  estate  between  them, 
and  tbe  husband,  therefore,  cannot  forfeit  or  alien  the  estate,  beoiuse  the  whole 
of  it  belongs  to  the  wife  as  well  as  to  him.  *    *    Daring  the  life  of  the 

husband  he  undoubtedly  has  the  absolute  control  of  the  estate  of  the  wife,  and 
can  convey  or  mortgage  it  for  that  period."  Mr.  Chief  Justice  BeA8i.ey,  in 
Washburn  v.  Bui'ns,  34  K.  J.  Law,  18,  announces  the  doctrine  to  be,  "when 
an  estate  in  land  is  vested  in  husband  and  wife  as  an  entirety  under  the  com- 
mon law,  the  husband  is  entitled  to  the  use  and  possession  of  the  property 
during  the  joint  lives  of  himself  and  wife.    During  this  period,  the  wife  has 
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no  interest  in  or  control  over  the  property."  See,  also.  Pray  v.  Stehbins,  141 
Mass.  219,  4  N.  E.  Rep.  824;  Topping  \.  Sadler,  5  Jones,  (S.  C.)  357;  Jones 
V.  Strong,  6  Ired.  S67.  This  view  of  the  matter  is  contrary  to  the  decision 
in  Diver  v.  Diver,  supra;  but  that  decision  upon  the  power  of  the  wife  to 
use  and  possess  the  property  conveyed  to  her  and  her  husband,  during  covert- 
ure, is  in  conflict  with  the  majority  of  decisions  recognizing  estates  in  en- 
tirety. If  we  are  to  follow  precedent  in  preference  to  principle,  and  adopt 
the  old  law  of  Great  Britain  concerning  estntes  in  entirety,  it  seems  to  me 
that  the  weight  of  authority  should  also  be  followed  to  the  effect  that  the  wife 
has  no  interest  or  control  over  such  estate  during  the  joint  lives  of  herself  and 
husband.  The  ancient  theory  that  husband  and  wife  are  one  person  in  law, 
and  one  only,  in  view  of  our  society  and  institutions,  is,  in  my  opinion,  a 
mere  fiction  or  myth,  without  any  substance  or  reason,  which  it  is  useless 
and  illogical  to  perpetuate.  If  husband  and  wife,  in  taking,  holding,  and  pos- 
sessing property,  are  two  persons,  instead  of  one  only,  as  our  constitution  and 
laws  recognize,  and  if  husband  and  wife  can  take  the  estate  by  moieties*  as 
our  laws  permit,  then  the  reason  for  the  existence  of  an  estate  in  entirety  has 
wholly  ceased,  and  such  estates  should  not  be  recognized  in  this  state.  Such 
an  estate  was  called  "an  oasis  in  the  desert  of  the  common  law,"  when  that 
law  conferred  wealth  and  power  upon  the  husband,  and  poverty  and  de- 
pendence upon  the  wife.  But  in  the  conditibn  of  things  under  our  constitu- 
tion, laws,  and  society,  the  excuse  or  reason  for  such  estates  is  not  to  me  ap- 
parent. For  the  foregoing  reasons  I  wholly  dissent  from  the  views  expressed 
in  the  opinion,  and  also  dissent  from  the  judgment  rendered.  1  think  Frank 
A.  Baker  and  Alice  Baker,  his  wife,  were  tenants  in  common,  and  not  ten- 
ants in  entirety,  of  the  premises  conveyed  to  them  by  Joshua  Baker  on  No- 
vember 23, 1877,  and,  therefore,  that  the  judgment  of  the  trial  court  should 
be  affii'med. 


(40  Kan.  858)  ^  ^ 

Bryant  o.  Stainbrook. 
(Supreme  Court  of  Kansas.    December  8, 1888.) 

Witness— Competency— Transaction  with  Decedent. 

Where  the  original  payee  of  a  note  brings  an  action  thereon  against  the  adminis- 
tratrix of  the  maker,  he  is  incompetent  to  testify  that  he  saw  the  maker  sign  it, 
when  the  execution  of  the  same  was  a  part  of  a  trade  between  the  maker  andhim- 
self ;  but  when  the  execntion  of  the  note  is  established  fully  by  other  and  compe* 
tent  evidence,  the  error  in  permitting  the  plaintiff  to  testify  is  not  reversible. 

(Syllalms  by  Holt,  C.) 

Commissioners'  decision.  Error  to  district  court,  Bourbon  coun^;  C.  O* 
French,  Judge. 

John  T.  Little  and  Cox  <&  Strattan,  for  plaintiff  in  error.  James  D.  Snoddy 
and  J.  L,  Denison,  for  defendant  in  error. 

Holt,  C.  This  action  was  commenced  by  Daniel  Stainbrook,  defendant  in 
error,  presenting  a  note  for  allowance  against  theestate  of  J.  A.  Bryant,  de- 
ceased, in  the  probate  court  of  Neosho  county.  It  was  first  allowed  as  h  valid 
claim  against  the  estate,  but  afterwards,  when  Ida  K.  Bryant,  plaintiff  in  er- 
ror, was  appointed  administratrix  of  the  esUite,  she  made  application  for  are- 
hearing,  which  was  granted,  and  upon  such  rehearing  the  note  was  rejected 
as  a  valid  claim  by  the  probate  court.  Prom  that  order  Stainbrook  appealed 
to  the  district  court,  and  subsequently  a  change  of  venue  was  taken  to  the 
district  court  of  Bourbon  county,  where  this  case  was  tried  by  the  court  to  a 
jury  at  the  September  term,  1886,  and  judgment  rendered  for  plaintiff,  Dan- 
iel Stainbrook,  for  $1,194.75,  and  costs.  A  motion  was  made  for  a  new  trial, 
which  was  overruled,  and  the  defendant  brings  the  case  here  for  review. 

The  trial  was  had  upon  the  papers  filed  by  Stainbrook  in  the  probate  court. 
No  pleadings  were  filed,  nor  any  application  made  for  leave  to  fil6  them;  thi&i 
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case  therefore  falls  within  the  decision  of  IfeU  y.  Case,  25  Kan.  510,  and  it  be- 
came necessary  to  prove  the  execution  of  the  note,  even  though  it  was  not  denied 
under  oath,  as  provided  by  section  108  of  the  Civil  Code.  The  note  itself  was 
not  produced  in  court,  but  there  was  ample  proof  of  its  loss  and  secondary  evi- 
dence of  its  contents.  To  prove  its  execution  plaintiff  was  allowed  to  testify 
that  he  saw  Bryant  sign  his  name  to  it;  and  that  only  Bryant,  and  his  brother, 
who  was  a  joint  maker  of  the  note,  and  himself,  were  present.  This  testi- 
mony was  admitted  over  the  objection  of  defendant.  It  was  clearly  error  to 
admit  it.  Section  322  of  the  Civil  Code  provides:  "No  person  shall  be  al- 
lowed to  testify  in  his  own  behalf,  in  respect  to  any  transaction  or  communi- 
cation had  personally  by  such  party  with  a  deceased  person,  when  the  adverse 
party  is  the  executor  or  administrator  *  *  *  of  such  deceased  person, 
*  *  *  where  they  have  acquired  title  to  the  cause  of  action  immediately 
from  such  deceased  person. "  This  statute  has  reference  as  much  to  any  trans- 
action had  with  a  deceased  person  as  it  does  to  any  communication  received 
from  him.  Surely  the  execution  of  this  note  was  a  transaction  had  personally 
with  the  deceased,  and  clearly  falls  within  the  prohibition  of  the  statute. 
Aunhampaugh  v.  Schmidt,  72  Iowa,  656,  34  N.  "W.  Rep.  460;  Samson  v. 
Samson,  67  fowa,  253,  25  N.  W.  Rep.  233;  Holcomb  v,  Uolcomh,  95  N.  Y. 
316. 

It  appears  from  the  record  that  the  main  contention  of  the  defendants  at  the 
trial  was  that  the  note  was  barred  by  the  statute  of  limitations;  and  proof  of 
its  execution,  although  necessary  and  essential,  seemed  to  be  subordinate  to 
that  question.  If  tlje  execution  of  tlje  note  had  not  been  proved  otherwise 
than  by  the  introduction  of  this  incompetent  testimony,  the  judgment  would 
be  reversed;  but  there  is  other  testimony  of  its  execution.  The  administra- 
trix herself,  in  the  application  for  a  rehearing  in  the  probate  court  of  Neosho 
county,  set  forth  in  her  verified  petition  that  this  note  "was  executed  to  said 
Daniel  Stainbrook  by  J.  H.  Bryant  as  principal,  and  the  said  Joseph  Bryant, 
deceased,  as  surety  for  his  said  brother."  This  admission  made  by  plaintiff, 
Ida  K.  Bryant,  administratrix,  during  the  progress  of  these  proceedings,  con- 
cerning this  identical  note,  was  sufficient  to  establish  the  fact  of  its  execution. 
It  is  also  in  evidence  that  the  Bryant  brothers  sold  a  horse  to  J.  F.  Stainbrook, 
son  of  plaintiff,  and  they  told  him  to  pay  the  money  to  his  father,  and  to  tell 
him  to  make  an  Indorsement  of  the  amount  upon  the  note  he  held  against 
them.  Plaintiff  testified  that  this  note  was  the  only  one  of  theirs  which  he 
had.  While  we  hold  that  the  admission  of  this  incompetent  testimony,  intro- 
duced for  the  purpose  of  establishing  the  execution  of  this  note,  was  error,  it 
became  immaterial  when  its  execution  was  sufficiently  proven  by  other  and 
competent  testimony.  This  being  the  only  error  complained  of,  we  recom- 
mend that  the  judgment  be  affirmed. 

Per  Curiam.    It  is  so  ordered;  all  the  justices  concurring. 

(40  Kan.  888) 

State  t?.  Hall 
(SupreTne  Court  of  Kansas.    December  8, 188S.) 

Extradition— 'rRiAL  of  Person  Extradited  for  Another  Crime. 

An  alleged  fugitive  from  justice,  extradited  from  one  state  to  another,  can  be  pros- 
ecuted in  the  state  to  which  he  has  been  extradited  only  for  the  offense  for  which  he 
was  extradited,  until  after  he  has  had  a  reasonable  time  and  opportunity  afforded 
him  to  return  to  the  place  from  which  he  was  extradited.^ 

iSyllahus  by  the  Court.) 

Appeal  from  district  court,  Saline  county;  S.  O.  Hinds,  Judge. 

>  Respecting  the  right  to  try  a  prisoner  extradited  from  a  foreign  state  or  country  for 
an  offense  other  than  that  for  which  his  extradition  was  obtained,  see  Ex  parte  Coy,  SS 
Fed.  Rep.  916,  cited  in  opinion  and  note;  Waterman  v.  State,  (Ina.)  18  N.  E.  Rep.  68. 
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At  the  December  term,  1887,  of  the  district  court  of  Saline  county,  the 
grand  jury  found  and  returned  an  indictment,  consisting  of  two  counts, 
against  J.  S.  Hall.  In  the  first  count  he  was  charged,  in  connection  with 
one  Hannah  £.  Weller,  with  forging  and  counterfeiting  a  warranty  deed  on  or 
about  September  1,  1886,  at  Saline  county,  under  section  114,  subdivision  1, 
of  the  crimes  act.  The  second  count  charged  Hall  alone  with  the  offense.  On 
this  indictment  a  warrant  was  issued,  and.  Hall  having  removed  to  California, 
a  requisition  was  obtained  from  the  governor  of  this  state  on  the  governor  of 
California,  and  by  his  authority  extradited  to  Kansas.  He  was  arrested  at 
Pasadena,  Los  Angeles  county,  Cal.,  and  was  returned  to  this  state  on  the  26th 
day  of  January,  1888.  On  his  arrival  at  Selina,  he  gave  a  bond,  with  tlie  re- 
quired security,  for  his  appearance  at  the  trial  that  was  to  be  had  at  the  March 
term,  1888.  At  the  March  term,  the  grand  jury  found  and  returned  anct?^***- 
indictment  against  Hall  alone,  consisting  of  two  counts.  The  first  count  charges 
him  with  the  same  offense  for  which  he  was  extradited,  and  the  second  count 
charges  him  with  passing,  uttering,  and  publishing  the  warranty  deed  that  he 
was  charged  with  forging.  While  the  first  indictment,  and  the  one  upon 
which  he  was  extradited,  was  still  pending  and  undisposed  of,  and  while  he 
was  in  attendance  at  the  court  to  answer  the  same,  he  was  arrested  on  the 
second  indictment,  and  a  nolle  prosequi  was  then  entered  as  to  the  first  in- 
dictment. Hall  then  filed  a  motion  to  quash  the  second  indictment,  and  each 
and  every  count  thereof,  for  the  reason  that,  at  the  time  of  his  arrest  on  the 
warrant  issued  on  the  second  indictment,  the  first  indictment  was  pending 
against  him  in  the  court,  and  was  wholly  undisposed  of;  that  thereafter,  and 
without  the  consent  of  Hall,  the  first  indictment  was  noUed  and  dismissed,  and 
Hail  discharged ;  and  that  said  second  indictment  does  not  charge  the  same 
offense  charged  in  the  first  one,  nor  was  Hall  extradited  to  this  state  from  the 
state  of  California  to  answer  the  charges  set  forth  in  the  second  indictment. 
On  the  hearing,  the  court  sustained  said  motion  as  to  the  second  count  of  the 
last  indictment,  to  which  ruling  the  state  excepted.  Hall  then  waived  ar- 
raignment, pleaded  not  guilty,  went  to  trial  on  the  first  count,  and  was  ac- 
quitted by  the  jury.  The  state  reserved  the  question  as  to  the  ruling  of  the 
trial  court,  sustaining  the  motion  to  quash  the  second  count  of  the  last  indict- 
ment,  and  now  brings  the  case  to  this  court  for  review. 

iS,  B.  Bradford^  Atty.  Gen.,  Joseph  Moore^  and  W.  P.  Quinby,  for  appel- 
lant.   /.  G.  ifohler,  Lovitt  &  Sturman^  and  John  O.  Wilson,  for  appellee. 

Valentine.  J.,  {after  stating  the  facts  as  above,)  The  judgment  of  the 
court  below  must  be  affirmed.  The  question  presented  is  this:  Where  a  fugi- 
tive from  justice  from  the  state  of  Kansas  to  another  state  has  lawfully  been 
extradited  from  such  other  state  back  to  Kansas,  for  the  purpose  that  he  may 
be  required  to  answer  to  a  criminal  charge  contained  in  a  certain  indictment, 
can  he,  at  once,  be  put  upon  trial  to  answer  to  another  and  different  criminal 
charge,  contained  in  another  and  different  indictment,  but  a  charge  of  an  of- 
fense for  which  he  could  have  been,  but  was  not,  extradited?  In  other  words, 
can  a  person  be  extradited  for  one  offense,  and  immediately  tried  for  a  wholly 
different  offense  ?  We  would  think  not.  It  is  a  general  maxim  of  law  that 
judicial  process  shall  not  be  abused.  But  to  try  a  person  for  an  offense  other 
than  the  one  for  which  he  was  extradited  would  be  an  abuse  of  judicial  pro- 
cess. Within  this  broad  and  general  maxim  above  referred  to  is  included 
the  following  more  definite  rule  of  law,  to-wit:  Where  the  presence  of  a  per- 
son has  been  changed  from  a  place  outside  of  the  territorial  jurisdiction  of  a 
rourt  of  justice  to  a  place  within  such  jurisdiction,  and  this  change  has  been 
procured  through  the  instrumentality  of  another  person,  and  upon  a  pretext 
of  thereby  accomplishing  some  particular  purpose,  such  first-mentioned  per- 
son cannot,  aft^r  his  presence  has  been  thus  obtained  within  the  territorial 
jurisdiction  of  the  court,  and  before  he  has  had  an  opportunity  to  return,  be 
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prosecuted  in  such  court  by  the  person  who  has  thus  been  instrumental  in 
procuring  his  presence  for  the  purpose  of  accomplishing  some  wholly  different 
purpose.  This  rule  of  law  has  often  been  applied  by  the  courts  in  civil  cases. 
Van  Horn  v.  Manvfacturing  Co.,  37  Kan.  623,  526,  15  Fac.  Kep.  562,  and 
cases  there  cited;  Spear,  Extrad.  526,  and  cases  there  cited;  Comptonw.  Wil- 
der, 40  Ohio  St.  130.  This  rule  of  law  is  applied  in  cases  of  separate  jurisdic- 
tions, whether  the  separate  jurisdictions  are  cities,  counties,  districts,  states, 
or  foreign  countries.  It  is  often  the  case,  however,  that  the  jurisdiction  of 
a  court  extends  to  every  portion  of  the  state;  but  a  court  cannot  have  juris- 
diction beyond  the  boundaries  of  its  own  state,  nor  can  it  send  its  process  into 
other  states  or  countries.  It  cannot  compel  a  fugitive  from  justice,  or  any 
other  person  beyond  the  boundaries  of  its  own  state,  to  attend  its  sessions. 
A  fugitive  from  justice  can  be  obtained  from  another  state  or  country  only 
with  the  consent  of  the  executive  authorities  of  such  other  state  or  country ;  and 
for  a  state  to  procure  a  fugitive  from  justice  from  some  other  state  or  country 
to  be  tried  for  some  particular  offense,  by  the  consent  of  such  other  state  or 
country*  and  then  to  try  him  for  another  and  a  different  offense  before  he  has 
had  an  opportunity  to  return  would  be  such  an  unwarranted  abuse  of  ju- 
dicial process,  such  a  fraud  upon  justice,  such  an  act  of  perfkly,  that  no  court 
in  any  country  should  for  a  moment  tolerate  the  same.  The  foregoing  rule 
of  law  applies  in  criminal  cases  where  the  fugitive  from  justice  has  been  ex- 
tradited from  a  foreign  country.  U.  S,  v.  Ratiscfier,  119  U.  S.  407,  7  Sup". 
a.  Rep.  234;  U.  S.  v.  Watti/,  8  Sawy.  370, 14  Fed.  Eep.  130;  Ex  parte  Hibbs, 
26  Fed.  Kep.  421,  431;  Ex  parte  Coy,  32  Fed.  Rep.  911,  and  note;  Com.  v. 
Haioes,  13  Bush,  697;  8tate  v.  Vanderpool,  39  Ohio  St.  273;  Blandford  v. 
Statet  10  Tex.  App.  627,  In  the  cases  above  cited  the  fugitives  from  justice 
were  extradited  under  treaties,  but  in  these  treaties  there  was  no  provision 
that  the  fugitive  from  justice  should  be  tried  only  for  the  offense  for  which  he 
was  extradited;  hence  the  foregoing  decisions  are  perfectly  applicable  to  this 
case.  The  foregoing  rule  of  law  also  applies  in  criminal  cases  between  states. 
State  V.  Simmons,  39  Kan.  262:  In  re  Cannon,  47  Mich.  481,  11  N.  W.  Rep. 
280,  and  it  applies  as  strongly  between  states  as  it  does  between  foreign  coun- 
tries. In  Lagrave'8  Case,  14  Abb.  Pr.  (K.  S.)  344,  846,  Judge  Daniels 
uses  the  following  language:  *'In  principle,  there  can  be  no  practical  differ- 
ence between  the  case  of  a  fugitive  brought  from  a  neighboring  state  under 
the  constitution  and  laws  of  the  United  States,  and  one  brought  from  a  foreign 
country  under  the  provisions  of  its  treaties.  In  each,  the  right  of  freedom  to 
return  is  precisely  the  same,  and  the  implied  guaranty  of  that  right  under  the 
laws  is  no  greater  in  one  case  that  it  is  in  the  other.'' 

The  foregoing  rule  of  law,  stated  broadly,  as  it  is,  is  upheld  and  sustained 
by  the  great  preponderance  of  authority  in  this  country.  When  applied  to 
civil  cases  it  is  sustained  by  nearly  the  entire.  If  not  the  universal,  currant  of 
authority.  When  applied  to  criminal  cases,  where  the  extradition  is  from  a 
foreign  country,  it  is  sustained  by  almost  all  authority.  When  applied,  how- 
ever, to  criminal  cases  where  tlie  extradition  is  from  a  sister  state,  a  majority 
of  the  cases  is  against  the  rule,  and,  as  we  think,  without  any  good  reason. 
The  state  should  not  be  allowed  to  obtain  jurisdiction  of  a  fugitive  from  jus- 
tice for  one  purpose,  and  then  to  take  advantage  of  that  jurisdiction  thus  ob- 
tained and  use  it  for  another  and  a  different  purpose.  A  state  has  no  more 
right  to  act  fraudulently  or  unfairly  than  an  individual  person  has,  and  what 
the  state  does  by  its  officer!^  or  agents  it  does  itself.  Mr.  Samuel  T.  Spear,  au- 
thor of  the  work  on  the  Law  of  Extradition,  and  also  Judge  Cooley,  have  care- 
fully considered  this  entire  question  and  have  come  to  the  same  conclusion 
that  we  have.  See  Spear,  Extrad.  c.  12.  Among  the  things  which  Mr.  Spear 
has  said  upon  this  subject,  we  would  quote  the  following:  ''No  sufficient  rea- 
son can  be  assigned  why  these  principles  of  law  should  not  be  applied  in  ex- 
tradition cases,  so  as  to  guard  the  process  against  abuse  or  diversion  from  the 
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purpose  intended  by  the  constitution.  The  use  of  the  process  for  any  other 
purpose  is  an  abuse.  On  this  point,  Judge  Gooley  uses  the  following  strong 
and  emphatic  language:  '  To  obtain  the  surrender  of  a  raan  on  one  charge, 
end  then  put  him  upon  trial  on  another,  is  a  gross  abuse  of  the  constitutional 
compact.  We  believe  it  to  be  a  violation  also  of  legal  principles.  It  is  a  gen« 
eral  rule  that  where,  by  corapulsiqp  of  law,  a  man  is  brought  within  the  ju- 
risdiction for  one  purpose,  his  presence  shall  not  be  taken  advantage  of  to  sub- 
ject him  to  legal  demands  or  legal  restraints  for  another  purpose.  The  legal 
privileges  from  arrest,  when  one  is  in  the  performance  of  a  legal  duty  away 
from  his  home,  rest  upon  this  rule,  and  they  are  merely  the  expressions  ot 
reasonable  exemption  from  unfair  advantages.  The  reason  of  the  rule  applies 
to  these  cases;  and  it  should  be  held,  as  it  recently  has  been  in  Kentucky,  that 
the  fugitive  surrendered  on  one  charge  is  exempt  from  prosecution  on  any 
other.  He  is  within  the  state  by  compulsion  of  law  upon  a  single  accusation. 
He  has  a  right  to  have  that  disposed  of,  and  then  to  depart  in  peace.'  Prince- 
ton Keview,  Jan.,  1879,  p.  176.  Courts,  as  will  appear  in  the  sequel,  have 
not  always  adopted  this  view;  and  yet  it  is  the  only  just  and  proper  view  in 
the  premises,  and  the  only  view  that  is  consistent  with  the  letter  and  intent 
of  the  constitutional  provision  relating  to  extradition."  Spear,  Extrad.  527, 
528.  "Now,  to  use  the  constitution  and  the  law  for  the  purpose  of  forcibly 
removing  a  person,  on  the  charge  of  a  specific  crime,  from  one  state  to  an- 
other, in  order  that  he  may  in  the  latter  state  be  tried  for  that  crime,  and  then 
to  use  the  custody  thus  secured  for  a  diflPer.-nt  purpose,  is  to  make  a  case  dif- 
ferent from  the  one  contained  in  the  constitution  and  the  law,  different  from 
the  one  that  appeared  in  the  extradition  proceedings,  different  from  the  avowed 
purpose  of  the  demanding  state  at  the  time  of  making  the  demand,  and  dif- 
ferent from  the  case  that  was  before  the  delivering  state,  and  on  which  it  passed 
judgment  as  to  the  obligation  of  .delivery.  The  state  that  takes  this  course 
after  obtaining  possession  of  the  fugitive  gives  the  lie  to  its  own  official  dec- 
laration; and  if,  at  the  time  of  seeking  the  possession,  it  meant  to  do  so,  then 
it  meant  to  perpetrate  a  fraud  upon  the  surrendering  state.  Such  a  course 
would  plainly  caf  ry  the  jurisdiction  exercised  over  the  surrendered  party  beyond 
the  point  and  beyond  the  purpose  contemplated  in  the  constitution  and  the 
law.  That  purpose,  as  expressly  stated,  is  that  the  party  demanded  and 
charged  with  a  specific  crime  by  one  state,  and  arrested  and  delivered  up  by 
another  state,  may  '  be  removed  to  the  stat«  having  jurisdiction  of  the  crime ' 
charged,  and  that  he  may  be  there  put  on  trial  for  that  crime.  It  is  no  part 
of  this  purpose  that  the  party  being  delivered  up  in  the  manner  specified  should, 
at  the  pleasure  of  the  state  receiving  him,  be  held  and  tried  for  other  crimes, 
or  that  he  should  be  arrested  and  held  to  bail  in  civil  actions  by  creditors, 
whether  these  creditors  procured  his  extradition  or  not.  Either  proceeding 
would  be  foreign  to,  and  in  excess  of,  the  one  purpose  for  which,  under  the 
constitution  and  the  jaw,  the  demand  was  made  by  one  state,  and  the  arrest 
and  delivery  were  ordered  by  the  executive  authority  of  another  state.  The 
constitution  furnishes  the  extradition  remedy  foi  the  case  which  it  dascribes, 
and  for  no  other  case;  and  the  arrest  of  the  extradited  party  in  a  civil  action, 
or  his  trial  for  an  offense  different  from  the  one  specified  in  the  proceedings, 
is  a  use  of  the  custody  thus  secured  that  is  not  in  that  case.  It  must  be  put 
there,  if  at  all,  by  judicial  construction;  and  such  construction  we  are  com- 
pelled to  regard  as  an  abuse  of  the  remedy.  It  is  due  to  good  faith  between 
the  states,  to  the  sovereignty  of  the  states  as  distinct  political  communities, 
to  the  terms  of  their  intercourse  with  each  other  in  demanding  and  surrender- 
ing fugitives  from  justice,  and  to  the  plain  intent  of  the  constitution  in  pro- 
viding the  extradition  remedy,  that  when  one  state  in  this  way  obtains  the 
custody  of  a  person,  it  should  limit  the  use  of  that  custody  to  the  purpose  for 
which  it  was  obtained,  and  which  was  distinctly  avowed  by  it  when  obtain- 
ing the  same;  and  hence,  when  this  purpose  hi\a  been  gained,  the  state  de- 
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tnanding  and  receiving  the  fugitive  should  interpose  no  legal  hinderance  to 
hi'j  freedom  or  departure  and  return  to  the  state  from  which  he  was  thus  re- 
moved. The  matter  for  which  he  was  brought  into  the  state  having  been 
legally  disposed  of,  then,  in  the  language  of  Judge  Goolej,  he  has  a  right  *  to 
depart  in  peace.*  Any  otiier  course,  if  originally  intended,  would  be  a  fraud 
on  the  part  of  the  demanding  state,  and  if  .not  so  intended,  would  be  an  act 
of  bad  faith.  Extradition  is  not  an  act  between  the  extradited  party  and  the 
person  or  persons  who  may  have  procured  the  extradition,  but  between  two 
sovereign  states,  for  the  purpose  of  public  justice  in  the  case  specified.  These 
states  are  bound  to  act  in  good  faltli  towards  each  other,  no  matter  what  may 
have  been  the  motives  of  private  parties  in  seeking  the  extradition.  One  of 
these  states  sets  forth  its  case,  and  if  the  other  responds  affirmatively  by  com- 
pliance with  its  demands,  as  it  will  be  bound  to  do  if  the  case  comes  within 
the  provisions  of  the  constitution  and  the  law,  then  the  former  state  will  be 
equally  bound  in  honor  to  confine  the  exercise  of  its  jurisdiction  to  the  case 
presented."  Spear,  Extrad.  548-550.  "The  constitution  and  the  law  make 
it  the  duty  of  the  asylum  state  to  give  the  necessary  consent  and  put  forth  the 
necessary  action  when,  and  only  when,  the  prescribed  conditions  are  present; 
and  one  of  these  conditions  is  a  specific  and  definite  charge  of  a  particular 
crime  as  the  ground  of  the  removal,  and  also  a  declaration  of  the  purpose  for 
which  the  removal  is  sought.  Theobvious  implication  arising  from  this  con- 
dition is  that  the  state  receiving  the  fugitive,  under  the  constitution  and  the< 
law,  like  a  nation  receiving  a  fugitive  under  a  treaty,  should  use  the  custody 
only  for  the  purpose  professed  when  acquiring  it,  and  which  was  had  in  view 
by  the  delivering  authority  when  making  the  arrest  and  surrender.  This  im- 
plication naturally  arises  from  the  constitution  and  the  law;  and,  if  so,  then 
it  is  binding  on  state  courts  as  it  would  be  if  it  had  beenstated  in  express  words. 
What  the  constitution  or  the  law,  by  a  just  and  fair  construction,  implies,  is 
a  part  of  that  constitution  or  that  law. "    Spear,  Extrad.  552. 

The  pro\nsion  of  the  United  States  constitution  upon  which  interstate  ex- 
tradition is  founded  reads  as  follows:  "A  person  charged  in  any  state  with 
treason,  felony,  or  other  crime,  who  shall  fiee  from  justice  and  be  found  in 
another  state,  shall,  on  demand  of  the  executive  authority  of  the  state  from 
which  he  fied,  be  delivered  up,  to  be  removed  to  the  state  having  jurisdiction 
of  the  crime. "  Const.  U.  S.  art.  4,  §  2.  This  provision  does  not  expressly  say 
that  the  extradited  fugitive  shall  not  be  prosecuted  in  the  state  to  which  he 
was  extradited  for  any  offense  other  than  the  one  for  which  he  was  extradited, 
nor  does  it  say  that  he  shall  not  be  subject  to  other  prosecutions  of  a  civil  char- 
acter. But  neither  do  treaties  between  the  United  States  and  foreign  nations, 
so  far  as  they  have  been  construed,  say  any  such  thing;  but  the  strong  im- 
plications of  both  the  constitutional  provision  and  the  treaties  are  to  that  ef- 
fect, at  least  so  long  as  the  extradited  fugitive  is  involuntarily  kept  within 
the  state  to  which  he  has  been  extradited,  and  the  state  to  which  he  has  been 
extradited  cannot  fairly  and  honorably  permit  him  to  be  subject  to  any  such 
prosecutions.  As  between  sister  states,  or  as  between  a  state  and  a  foreign 
country,  whatever  the  state  permits  to  be  done  by  or  through  its  ofiicei*s,  agents, 
or  courts  of  justice,  it  does  itself,  and  is  responsible  therefor.  As  between 
sister  states,  there  is  more  reason  for  applying  the  doctrine  that  an  extradited 
fugitive  can  be  prosecuted  only  for  the  offense  for  which  he  was  extradited 
than  there  is  between  a  state  and  a  foreign  country;  for  the  reason  that  the 
state  from  which  the  fugitive  was  extradited  has  no  effective  remedy,  while 
a  foreign  country  can  protect  itself  by  having  a  provision  inserted  in  its  treaties 
with  our  country  nreventin^  the  extradited  fugitive  from  being  prosecuted  for 
irr7tliing  except  the  offense  for  which  he  was'extradited,  or  by  withdrawing 
Wi  intercourse  between  it  and  our  country.  On  the  other  hand,  sister  states 
9^nnot  make  treaties,  nor  can  they  avoid  Intercourse.  It  is  the  constitutional 
aucy  of  a  sister  state,  in  every  case,  to  extradite  a  fugitive  from  justice  upon 
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a  legal  requisition  from  another  sister  state;  and  it  cannot  ask  any  questions 
upon  the  subject,  nor  impose  any  terms.  The  judgment  of  the  court  below 
will  be  affirmed;  all  the  justices  concurring. 


(40  Kan.  859)  «  ^ 

State  v.  Enadler. 
(bu^preme  Court  of  Kansas.    December  8, 1888.) 

1.   HOMTGIDB— A8S1.ULT   WITH  INTENT  TO  KiLL— INDICTMENT. 

Where  an  indictment  charges  that  K.,  the  defendant,  unlawfully,  feloniously,  and 
with  malice  aforethought,  assaulted,  with  intent  to  kill,  F.  with  a  deadly  weapon, 
to- wit:  a  pistol  loaded  with  powder,  cap,  and  leaden  ball,  then  and  there  in  the 
hands  of  K.,  and  is  otherwise  sufficient,  the  indictment  is  not  bad,  because  it  does 
not  more  definitely  charge  that  F.  was  the  party  assaulted. 

3.  Criminal  Law— Change  of  Venue— Prejudice — Sufficienct  of  Evidence. 

Where,  in  a  criminal  cause,  a  petition  is  presented  to  the  district  court  for  a 
Chang?  of  venue,  ui)on  the  ground  that  the  minds  of  the  inhabitants  of  the  county 
in  which  the  cause  is  pending  are  so  prejudiced  against  the  defendant  that  a  fair 
trial  cannot  be  had  therein,  the  specific  facts  and  circumstances  showing  such  preju- 
dice must  be  established  by  affidavits  or  other  evidence ;  and  as  the  trial  court  has 
some  discretion  in  granting  or  refusing  a  change  of  venue,  the  supreme  court  will 
sustain  an  overruling  of  such  an  application,  where  the  affidavits  state  conclusions 
of  law  only,instead  of  specific  facts,  and  no  othor  evidence  is  presented  to  sustain 
the  application. 

(Syllahtis  by  the  Court.) 

Appeal  from  district  court,  Scott  county;  A.  J.  Abbott,  Judge. 
iSam  U,  Kelley  and  A.  J.  Hoskinson,  for  appellant.    8,  B,  Bradford^ 
Atty.  Gen.p  and  6\  C,  Uadley,  for  the  State. 

HoRTON,  C.  J.  On  May  4, 1888,  an  indictment  was  returned  by  the  grand 
jury  of  Scott  county  against  A.  C.  Knadler.  cliarging  that,  on  the  Ist  day  of 
May,  1888,  in  said  county,  he,  "unlawfully,  feloniously,  and  with  malice 
aforethought,  did  assault,  with  intent  to  kill,  T.  P.  Fisk  with  a  deadly  weapon, 
to- wit:  a  pistol  loaded  with  powder,  cap,  and  leaden  ball;  said  pistol  then  and 
there  in  the  hands  of  said  A.  C.  Knadler,  contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against  the  peace  and  dignity  of  the  state 
of  Kansas."  Subsequently  he  was  tried  and  convicted  upon  the  indictment, 
and  sentenced  to  confinement  at  hard  labor  in  the  penitentiary  of  the  state 
for  the  term  of  three  years.  The  indictment  was  founded  upon  section  38, 
c.  31,  Comp.  Laws  1885. 

It  is  contended  that  the  indictment  is  bad  because  it  is  uncertain  as  to  the 
offense  charged,  in  not  expressly  alleging  an  assault  upon  T.  P.  Fisk.  While 
it  is  true  that  the  information  niiglithave  been  drawn  with  greater  care,  we 
think  it  sufficient.  It  charges  that  the  defendant  assaulted,  with  intent  to 
kill,  T.  P.  Fisk  with  a  deadly  weapon.  The  clear  import  of  this  language  is, 
that  he  assaulted  T.  P.  Fisk  with  a  deadly  weapon,  with  the  intent  to  kill 
bim.  It  is  not  necessary  that  the  manner  of  the  assault,  or  the  mode  in  which 
the  pistol  was  used,  or  attempted  to  be  used,  should  be  more  specifically  set 
forth.  State  \\  Miller,  25  Kan.  699;  State  v.  Finley,  6  Kan.  369.  The  court 
can  only  quash  an  indictment  when  "it  appears  that  the  grand  jury  had  no 
legal  authority  to  inquire  into  the  offense,  or  that  the  facts  stated  do  not  con- 
stitute a  public  offense,  or  that  the  indictment  shows  matters  constituting  a 
legal  justification."  Section  225,  Crim.  Code.  Again,  "no  indictment  or  in- 
formation may  be  quashed  or  set  aside  for  any  defect  or  imperfection  which 
does  not  tend  to  the  prejudice  or  the  substantial  rights  of  the  defendant  upon 
the  merits."    Section  110,  Id. 

It  is  further  contended  that  the  district  court  should  have  granted  a  change 
of  venue  from  Scott  county,  upon  the  application  of  the  defendant,  and  that 
it  erred  in  overruling  the  same.  The  affidavits  in  support  of  this  application 
were  very  general  in  terms,  and  stated  conclusions  of  law  rather  than  specific 
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facts.  The  News  and  Sentinel  of  Soott  county  were  alleged  to  have  publisheil 
unfavorable  notices  to  the  prejudice  of  the  defendant;  but  the  articles  referred 
to  are  not  attached  to  the  affidavits.  About  the  only  specitic  fact  alleged  in 
the  affidavits  is  that  the  defendant,  as  city  marshal  of  Scott  city,  made  enemies 
in  the  performance  of  his  official  duties.  Scott  city  is  a  very  small  part  of 
Scott  county,  and  this  statement  of  itself  amounts  to  very  little.  It  also  ap- 
pears from  the  record  in  the  case  that  a  jury  was  impaneled  in  the  cause 
without  any  delay  or  difficulty ;  therefore,  as  a  trial  court  has  some  discretion 
in  granting  or  refusing  a  change  of  venue,  we  cannot  say,  upon  the  affidavits 
filed,  that  the  district  court  ought  to  have  found  prejudice  in  Scott  county 
such  as  to  demand  a  change  of  venue.  Section  177,  Grim.  Code;  State  v. 
Furbeck,  29  Kan.  532;  State  v.  Adams,  20  Kan.  811;  City  of  Emporia  v. 
Volmer,  12  Kan.  622. 

An  examination  of  the  record  shows  that  there  was  sufficient  evidence  in- 
troduced upon  the  trial  to  sustain  the  verdict  and  judgment.  The  defendant 
went,  armed  with  a  loaded  revolver,  to  the  school-house  where  T.  P.  Fisk  was 
teaching  with  the  intention  of  forcing  the  teacher  to  apologize  to  his  daughter 
Abby.  When  the  teacher  refused  to  apologize,  he  advanced  up  the  aisle  of 
the  school-house,  and  said  to  tlie  teacher  he  "had  come  to  force  him  to  apolo- 
gize." Soon  after,  he  drew  the  revolver  from  its  slieath,  and,  according  to 
the  testimony  of  T.  P.  Fisk,  Knadler  would  have  used  it  upon  him  if  he  had 
not  been  prevented  from  doing  so.  There  is  nothing  whatever  in  the  other 
points  presented.  The  judgment  of  the  district  court  will  be  affirmed.  All 
the  justices  concurring. 


(40  Kan.  469)  ^  ^  4    ^ 

Bird  t>.  Gilbert,  J  udge. 
{Supreme  Court  of  Kansas,    December  8, 1888.) 

Contempt— Appeal— Stat  ot  Proceedings— Attobnet  Fobbiddbn  to  Practicb. 

Pending  an  appeal  from  an  order  adjudging  an  attorney  guilty  of  contempt,  and 
enjoining  him  from  practicing  in  the  district  court  until  purged  of  contempt,  where 
a  stay  of  proceedings  has  been  duly  granted,  the  attorney  is  entitled  to  all  his  former 
privileges  in  court. 

Petition  for  mandamus. 

//.  M.  Jackson  and  Z>.  Martin,  for  plaintiff.  Frame  <fe  Elands  for  defend- 
ant. 

Per  CtTRiAM.  This  is  an  original  proceeding  in  mandamus,  instituted  for 
the  purpose  of  compelling  W.  D.  Gilbert,  as  judge  of  the  district  court  of 
Atchison  county,  to  permit  Lorenzo  F.  Bird,  an  attorney  at  law  authorized  to 
practice  within  the  courts  of  the  state  of  Kansas,  to  practice  bis  profession  in 
the  district  court  of  Atchison  county. 

It  appears  that  on  July  8,  1888,  a  cause  was  on  trial  before  that  court,  and 
that  Bird,  who  was  an  attorney  for  one  of  the  parties,  presented  an  applica- 
tion for  a  change  of  venue,  and  in  presenting  the  same  his  language  and  con- 
duct was  such  as  was  deemed  by  the  court  to  be  insolent  and  disrespectful.  He 
was  adjudged  to  be  guilty  of  contempt,  and  was  sentenced  to  pay  a  fine  of  $50, 
and  to  be  confined  in  the  county  jail  for  five  days,  and  until  the  fine  and  costs 
were  paid.  The  court  further  announced,  as  a  part  of  the  penalty,  that  it 
would  refuse  to  recognize  him  as  an  attorney  of  the  court,  or  permit  him  to 
practice  therein,  until  he  was  purged  of  contempt,  or  while  the  judgment  re- 
mained unsatisfied  and  unreversed.  Since  that  time  the  court  has  denied  him 
the  right  or  privilege  of  appearing  in  that  court,  or  of  presenting  any  matter 
for  its  consideration.  An  appeal  was  taken  to  the  supreme  court  from  the 
judgment  of  the  district  court  in  the  matter  of  the  contempt.  After  the  ap- 
peal, and  on  the  8th  day  of  September,  1888,  an  application  was  made  to  one 
of  the  justices  of  this  court,  under  which  an  order  was  granted  staying  all 
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proceedings  had  or  commenced  in  the  case  appealed  until  the  appeal  should  be 
finally  decided  in  the  supreme  court.  The  order  staying  all  the  proceedings 
in  the  contempt  matter  in  the  district  court  was  granted  upon  a  hearing  at 
which  both  parties  were  represented,  and  upon  the  giving  of  the  usual  stay-  • 
bond,  which  has  been  approved  and  is  now  on  file  in  the  case.  This  order 
suspends  the  judgment  of  the  district  court  and  stays  its  further  enforcement, 
and  all  further  proceedings  in  that  court.  From  the  time  it  was  granted. 
Bird  was  relieved  from  the  punishment  imposed,  and  stands  before  the  court 
as  if  no  judgment  or  order  had  been  made  against  him.  Until  the  appeal  is  de- 
termined, he  is  entitled  to  the  privileges  of  an  attorney  of  that  court,  and  should 
be  so  recognized.  This  court  will,  and  should  be,  exceedingly  careful  in  grant- 
ing a  stay  of  proceedings  in  cases  where  paities  are  adjudged  in  contempt  of  the 
district  court;  but  in  this  case  one  of  the  justices  was  and  is  inclined  to  the 
opinion  that  there  was  no  contempt,  and  hence  the  order  was  granted.  The 
correctness  of  the  judgment  rendered  is  yet  to  be  determined  upon  the  appeal; 
but  in  view  of  the  fact  that  a  suspension  and  stay  has  been  granted  until  the 
appeal  is  finally  determined,  the  plaintiff  is  now  entitled  to  the  recognition 
and  privileges  which  be  claims,  and  therefore  the  judgment  must  go  in  his 
favor. 

(»  Kan.  6B7)  — — 

State  ex  rd.  Bobb,  County  Attorney,  ©.  Board  of  Commissioners  et  aU 
{Suvreme  Court  o/  Kanscu,    Jnly,  1888.) 

COUNTIBS— LlABILITT  ON  BONDS—VaLIBITT  OP  ELECTION— BONA  FlDB  PUKCHASEK. 

Irregularities  in  the  elections  such  as  would  have  been  fatal  to  an  issue  of  nego- 
tiable county  bonds,  if  objected  thereto  before  the  issue,  are  of  no  avail  when 
brought  up  for  the  first  time  in  an  action  on  such  bonds  by  a  bonaflde  holder  for 
value  and  without  notice. 

Mandamus.  Petition  filed  September  27,  1887;  answer  filed  October  17, 
1887. 

Hobb  df  Vandivert,  for  plaintiff.  Rtuh  &  Dempcy  and  Johnson,  Martin  <£ 
KeeleTf  for  defendants. 

P£R  Curiam.  This  is  an  action  of  mandamus,  brought  originnlly  in  this 
court  In  the  name  of  the  state  of  Kansas,  on  the  relation  of  the  county  attor- 
ney of  Edwards  county,  to  compel  the  county  commissioners  of  Kiowa  county, 
among  other  things,  to  levy  a  tax  to  pay  interest  on  a  certain  bridge  bond  is- 
sued by  E<1  wards  county,  and  to  levy  a  tax  to  pay  interest  on  certain  court- 
house and  jill  bonds  issued  by  that  county.  The  defendants  have  answered, 
and,  among  other  things,  have  alleged  that  such  bonds  were  not  legally  issued, 
and  this  for  the  reason,  as  it  would  seem,  that  the  elections  autliorizing  tlieir 
issue  were  not  legally  held.  The  plaintiff  has  moved  the  court  to  strike  out 
all  that  part  of  the  answer  which  relates  to  the  bridge  bond  and  to  the  court- 
house and  jail  bonds,  and  this  presents  the  question  now  under  consideration. 

Taking  the  alternative  writ  and  the  answer  together,  It  must  be  presumed 
from  their  allegations  that  elections  were  held  for  the  purpose  of  authorizing 
the  issue  of  the  foregoing  bonds,  but  that  there  were  such  irregularities  in 
the  calling  and  in  the  holding  of  such  elections  that,  if  the  question  of  their 
validity  had  been  raised  in  the  proper  manner  and  at  the  proper  time,  they 
would  have  been  held  to  be  invalid.  But  no  such  question  was  raised  until 
after  the  bonds  were  issued,  and  until  after  they  had  gone  into  the  hands  of 
innocent  and  bona  fide  purchasers  for  value;  and  the  bonds  were  and  are  ne- 
gotiable. 

We  think  no  question  is  raised  by  this  motion  as  to  whether  Kiowa  county, 
or  any  portion  thereof,  is  liable  on  these  bonds,  provided  they  are  valid  as 
against  Edwards  county;  but  the  only  question  tliat  is  raised  by  the  motion 
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is  whether  Edwards  county  is  so  liable  or  not;  or,  in  other  words,  the  ques- 
tion is  whether  the  bonds  are  valid  or  not  in  the  hands  of  innocent  and  bona 
fide  purchasers  for  value,  as  against  Edwards  county.  We  think  this  ques- 
tion must  be  answered  in  the  affirmative.  Borroughs,  Pub.  Secar.  *^Q€t  seq,; 
Commissioners  v.  Aspinwalh  21  How.  539;  Qelpcke  v.  City  of  Dubuque,  1 
Wall.  176;  Supervisors  v.  Schenck,  5  Wall.  772;  Lynde  v.  County,  16  Wall.  6; 
2'otim  of  Coloma  v.  Eaves,  92  U.  S.  484;  Marcy  v.  Toumship  of  Oswego,  Id. 
637;  Commissioners  v.  Bolles,  94  U.  S.  104;  Commissioners  v.  January,  Id. 
202;  County  of  Warren  v.  Marcy,  97  U.  S.  96;  Wilson  v.  Salamanoa,  99  U. 
S.  499.     The  motion  of  the  plaintiff  will  be  sustained. 


(40  Kan.  338) 

In  re  Heath 
(Supreme  Court  of  Kansas.    December  8, 1888.) 

1.  Execution— Against  the  Pbrson— Affidavit. 

Before  an  execution  against  the  person  of  a  judgment  debtor  can  be  allowed  by 
the  supreme  court,  the  district  court,  or  any  judge  thereof,  under  the  provisions  of 
section  507,  Civil  Code,  an  affidavit  therefor  must  be  made  by^  the  judgment  cred- 
itor or  his  attorney.    An  affidavit  by  an  agent  not  an  attorney  is  insuf^cient. 

2.  Same — Authority  of  District  Judge. 

Under  the  provision  of  the  Civil  Code,  §§  305-507,  authorizing  an  execution  against 
the  person  of  a  judgment  debtor,  a  district  judge  at  chambers,  upon  a  sufficient  af- 
fidavit of  a  judgment  creditor  or  his  attorney,  with  other  evideuce,  has  authority 
to  require  the  judgment  debtor  to  be  arrested  and  committed  until  the  judgment  is 
paid,  or  he  is  discharged  according  to  law. 
{Syllabus  by  the  Court) 

Petition  for  writ  of  habeas  corpus. 

Joseph  Stewart,  for  petitioner.     L.  W,  Keplinger,  for  respondent. 

HoRTON,  C.  J.  IS.  A.  Brown  and  T.  E.  Parish,  partners  as  S.  A.  Brown 
&  Co.,  obtained  a  judgment  in  the  district  court  of  Allen  county,  on  March 
31,  1888,  against  J.  A.  Heath,  for  the' sum  of  i$5,648.80  and  costs.  On  April 
6,  1888,  T.  \V.  Phelps,  as  agent  of  Brown  &  Co.,  made  an  affidavit  setting 
forth  that  there  remained  unpaid  upon  the  judgment  $8,006.34,  together  with 
interest  and  costs;  and  also  setting  forth  that  J.  A.  Heath  fraudulently  in- 
curred the  obligation  upon  which  tlie  judgment  was  rendered;  tliat  he  had 
removed  his  property  out  of  tiie  jurisdiction  of  the  court,  with  the  intent  to 
prevent  the  collection  of  the  money  due  on  the  judgment;  that  he  had  prop- 
erty which  he  fraudulently  concealed  with  lilce  intent;  and  that  he  had  dis- 
posed of  a  part  of  his  property  and  converted  the  same  into  money,  with  in- 
tent to  delraud  his  creditors,  and  prevent  his  property  from  being  taken  in 
execution.  Thereon  he  asked  an  execution  against  the  person  of  J.  A.  Heath. 
Subsequently,  this  affidavit  was  presented  to  the  judge  of  the  district  court  of 
Allen  county,  and  upon  the  21st  day  of  April.  1888,  an  execution  was  ordered 
by  the  judge  against  the  person  of  J.  A.  Hcith,  under  the  provisions  of  sec- 
tions 505-507,  Civil  Code.  On  April  23,  1888,  the  clerk  of  the  district  court 
of  Allen  county  issued  to  the  sheriff  of  that  county,  under  the  direction  of  the 
district  judge  of  that  county,  an  order  or  execution  against  the  person  of  J. 
A.  Heath,  commanding  him  to  arrest  and  commit  him  to  the  jail  of  Allen 
county  until  the  judgment  of  S.  A.  Brown  &  Co.  was  paid,  or  he  was  other- 
wise discharged  by  law.  Upon  this  order  or  execution,  J.  A.  Heath  was  ar- 
rested and  committed  to  jail. 

In  the  action  of  S.  A.  Brown  &  Co.  against  J.  A.  Heath,  tried  on  March 
31,  1888,  Georgia  J.  and  Anna  B.  Amos  also  recovered  a  judgment  against 
J.  A.  Heath  for  the  sum  of  $2,806.25  and  costs.  On  April  6,  1888,  G.  A. 
Amos,  as  attorney  of  the  judgment  creditors,  Georgia  J.  and  AnnaB.  Amos, 
made  affidavit  for  an  execution  against  the  person  of  J.  A.  Heath,  under  the 
provisions  of  sections  505-507,  Civil  Code.    On  the  2l8t  of  April,  1888,  the 
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district  Judge  of  Allen  county  allowed  an  execution  against  the  person  of  J. 
A.  Heath,  under  provisions  of  said  section  507;  and  on  the  23d  day  of  April, 
1888.  the  district  clerk  of  Allen  county  issued  an  order  or  execution  against 
the  person  of  J.  A.  Heath,  and  commanding  the  sheriff  of  that  county  to  ar- 
rest J.  A.  Heath,  and  commit' him  to  the  jail  of  the  county  until  the  judg- 
ment of  Georgia  J.  and  Anna  R.  Amos  was  paid,  or  Heath  was  otherwise 
discharged  according  to  law*  Under  the  order  or  execution,  the  sheriff  ar- 
rested Heath,  and  committed  him  to  jail.  On  April  24,  1888,  J.  A.  Heath 
Hied  a  motion  for  his  discharge  from  arrest  and  imprisonment — First,  he- 
cause  of  his  inability  to  perform  the  act  directed  by  the  writs  of  execution 
against  his  person;  and,  second,  because  of  his  physical  inability  to  endure 
imprisonment.  This  motion  was  heard  by  the  district  judge  of  Allen  county 
on  the  1st  day  of  May,  1888,  and  was  then  overruled.  Heath  excepted,  and 
prosecuted  proceedings  in  error  in  this  court  to  reverse  the  order  of  the  dis- 
trict judge  of  Allen  county,  in  refusing  to  discharge  him.  The  order  of  the 
district  judge  was  recently  affirmed  in  the  case  of  Heath  v.  Brouyti,  40  Kan. 
— ,  19  Pac.  Rep.  368. 

After  that  decision  was  filed,  and  on  October  13,  1888,  o,  A.  Heath  com- 
menced this  proceeding  in  habeas  corpus  to  be  discharged  from  imprisonment, 
and  to  be  restored  to  his  liberty.  He  contends  that  the  execution  against  his 
person  upon  the  judgment  rendered  in  favor  of  S.  A.  Brown  &  Co.  is  void, 
because  it  was  issued  upon  the  oath,  not  affidavit,  of  T.  W.  Phelps,  agent. 
It  is  claimed  that,  as  the  affidavit  is  jurisdictional  in  its  character,  the  whole 
proceeding  is  void«  because  the  order  recites  oath  in  place  of  affidavit,  and  be- 
cause the  oath  was  not  made  by  the  judgment  creditor  or  creditors  or  their 
attorney.  As  it  sufficiently  appears  to  us  that  the  execution  upon  the  judg- 
ment of  S.  A.  Brown  &  Co.  against  the  person  of  J.  A.  Heatli  was  only  al- 
lowed by  the  district  judge  after  the  affidavit  of  T.  W.  Phelps  had  been  made, 
and  as  this  affidavit,  together  with  the  previous  judgment,  was  the  founda- 
tion of  such  execution,  we  cannot  hold  that  the  order  or  execution  is  void. 
An  "affidavit"  is  a  written  declaration  under  "oath. "  Atchison  v.  Bartholow, 
4  Kan.  124.  An  "oath"  is  a  declaration  or  promise  made  by  calling  on  God 
to  witness  what  is  said.  In  the  orders  of  the  district  judge  the  oath  "referred 
to  was  a  written  declaration."  If  the  affidavit  had  not  been  presented  to  the 
district  judge  until  the  motion  to  discharge,  or  until  after  the  issuance  of  the 
execution  against  the  person  of  J.  A.  Heath,  then,  of  course,  the  execution 
could  not  be  upheld.  Executions  of  this  character  can  only  be  issued  upon  a 
sufficient  affidavit.  Hams  v.  Kohlar,  25  Kan.  640.  Therefore,  this  leads  us 
to  the  consideration  of  the  question  whether  the  execution  against  the  person 
of  a  j udgm en ti debtor  can  be  issued  upon  the  affidavit  of  the  "agent"  of  the 
judgment  creditor,  when  such  agent  is  not  his  attorney.  The  affidavit  of  T. 
W.  Phelps  shows  that  he  is  an  agent;  but  it  is  nowhere  shown  that  he  was 
the  attorney  of  the  judgment  creditors  in  the  action  against  Heath,  or  in  any 
other  proceeding.  Section  507,  Civil  Code,  reads:  "An  execution  against  t'le 
person  of  the  debtor,  except  as  prescribed  in  section  live  hundred  and  nine, 
can  be  issued  only  when  the  same  is  allowed  by  the  supreme  court,  the  dis- 
trict court,  or  any  judge  of  either,  upon  being  satisfied,  by  the  affidavit  of  the 
judgment  creditor  or  his  attorney,  and  such  other  evidence  as  may  be  pre- 
sented, of  the  existence  of  one  or  more  of  the  particulars  mentioned  in  section 
five  hundred  and  six."  This  section  expressly  states  that  the  affidavit  can 
only  be  issued  when  the  court  or  judge  is  satisfied  by  the  affidavit  of  the  judg 
ment  creditor  or  his  attorney.  "Courts  are  not  in  the  habit  of  extending,  by 
construction,  either  laws  or  affidavits  so  as  to  impose  restraint  upon  personal 
liberty,"  {Hauss  v.  Kohlar,  supra;)  therefore  it  seems  clear  that  an  execu- 
tion against  the  person  of  the  judgment  debtor  must  be  founded  upon  the  affi- 
davit of  the  judgment  creditor  or  his  attorney,  not  upon  the  affidavit  of  a  mere 
agent.     If  a  judgment  creditor  or  his  attorney  has  not  sufficient  evidence, 
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personally,  to  warrant  the  issuance  of  such  an  execution,  either  may  file  an 
affidavit  for  the  execution,  setting  up  only  those  matters  within  their  personal 
knowledge,  and  then  supplement  the  same  with  other  evidence  from  an  agent 
or  oilier  person.  But  the  affidavit  of  the  judgment  creditor  or  his  attorney 
must  always  be  filed  before  an  execution  against  the  person  of  a  judgment 
debtor  can  be  allowed  or  issued  under  said  section  507.  This  construction  of 
the  statute  has  support  from  an  examination  of  the  provisions  relating  to  at- 
tachments and  other  orders  where  the  statute  permits  the  orders  to  issue  upon 
the  atfiduvit  of  the  plaintiff,  his  agent  or  attorney;  but  in  section  507  "agent"  is 
omitted.  Duncan  v.  DrakeUy,  10  Ohio,  46-50;  Hyatt  v.  Robinson,  15  Ohio, 
372. 

The  restraint  and  imprisonment  of  the  petitioner  under  thd  execution  is- 
sued upon  the  affidavit  of  T.  W.  Phelps  "as  agent"  is  wrongful  and  illegal, 
and  so  far  as  that  order  or  execution  is  concerned,  he  is  entitled  to  his  imme- 
diate discharge. 

As  the  execution  issued  upon  the  judgment  of  Georgia  J.  and  Anna  B. 
Amos  was  founded  on  the  affidavit  of  G.  A.  Amos,  the  attorney  of  the  judg- 
ment creditors,  and  as  the  proceedings  in  that  case  were  otherwise  sufficient, 
legal  cause  is  fully  shown  for  the  restraint  of  the  petitioner  in  that  case. 
Counsel,  however,  contend  that  the  execution  issued  upon  the  Amos  judg- 
ment is  uncertain,  indefinite,  and  therefore  void,  because  the  amount  of  coses 
is  in  blank,  never  having  been  properly  taxed  or  inserted  in  the  judgment. 
The  amount  of  the  judgment  is  stated  in  the  order  of  the  judge  at  the  sum 
of  82,806.25,  and  the  command  is  that  Heath,  the  debtor,  be  imprisoned  "un- 
til he  pay  said  judgment,  or  is  discharged  according  to  law."  The  statute 
makes  it  the  duty  of  the  clerk  of  the  court  to  tax  the  costs,  and  when  so  taxed 
to  insert  them  in  the  judgment;  and  this  ought  to  have  been  done  before  the 
execution  issued.  Fisher  v.  Franklin,  88  Kan.  251, 16  Pac.  Rep.  341.  There- 
fore, as  the  order  of  the  district  judge  does  not  state  the  amount  of  the  costs, 
that  part  of  the  order  amounts  to  nothing.  The  only  judgment  recited  therein 
is  $2,806.25.  This  is  definite  and  certain;  and  the  district  judge,  in  com- 
manding this  amount  to  be  paid,  did  not  exceed  his  jurisdiction  or  authority. 
The  defect  or  irregularity  complained  of  is  beneficial  to  Heath,  not  detri- 
mental. Upon  the  face  of  the  order,  he  will  be  entitled  to  his  discharge  when 
he  pays  the  amount  of  the  judgment  recited  therein. 

It  is  also  urged  that  a  district  judge  at  chambers,  or  in  vacation  of  the  court, 
has  no  power  to  issue  an  execution  against  the  person  of  a  judgment  debtor. 
The  statute  expressly  confers  the  power,  and  there  is  nothing  in  the  constitu- 
tion forbidding  the  exercise  thereof.  The  bill  of  rights  authorizes  imprison- 
ment for  fraud.    Section  16.  * 

The  petitioner  will  be  discharged  under  the  order  or  execution  issued  upon 
the  judgment  in  favor  of  S.  A.  lirown  &  Co.,  but  will  be  remanded  upon  the 
order  or  execution  issued  against  him  upon  the  Amos  judgment.  All  the 
justices  concurring. 
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